Case 16-12577 Doc 11 Filed 11/15/16 Page 1 of 35

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

Inre: Chapter 11
XTERA COMMUNICATIONS, INC.,et al., Case No. 16-12577
Debtors' (Joint Administration Requested)

MOTION OF THE DEBTORS FOR ENTRY OF INTERIM AND
FINAL ORDERS PURSUANT TO 11 U.S.C. 88 105, 361, 36363, 364, AND 507,
BANKRUPTCY RULES 2002, 4001, 6004, AND 9014, AND LOAL RULE 4001-2
(I) AUTHORIZING THE DEBTORS TO OBTAIN POSTPETITION
FINANCING, (II) GRANTING LIENS AND PROVIDING SUPER- PRIORITY
ADMINISTRATIVE EXPENSE STATUS, (Ill) GRANTING
ADEQUATE PROTECTION, (IV) SCHEDULING A FINAL
HEARING, AND (V) GRANTING RELATED RELIEF

Xtera Communications, Inc. and certain of its sdiasies and affiliates, as debtors and
debtors in possession in the above-captioned ¢as#ésctively, the “Debtors”), by and through
their proposed undersigned attorneys, hereby hie tmotion (the “Motion”), pursuant to
sections 105(a), 361, 362, 363(c), 364(c)(1), 362)Jc364(d)(1), 364(e) and 507 of title 11 of

the United States Code, 11 U.S.C. 88 ldllseq.(the “Bankruptcy Code”), Rules 2002, 4001,

6004, and 9014 of the Federal Rules of Bankruptocétdure (the “Bankruptcy Rules”), and

Rule 4001-2 of the Local Rules of Bankruptcy Pexctand Procedure of the United States
Bankruptcy Court for the District of Delaware (thecal Rules”), for entry of an interim order

on an expedited basis (the “Interim Order”), subigédly in the form annexed hereto as Exhibit

! The Debtors in these Chapter 11 cases, togeththrtie last four digits of each Debtor’s federat ta

identification number, are as follows: Xtera Commeations, Inc. (4611); Xtera Communications, Lt6610);
Xtera Communications Canada, Ltd. (2053); Xtera @oamications Hong Kong Ltd. (7411); PMX HoldingsdLt
(4611); Azea Networks, Inc. (7821); Neovus, Inc94R); and Xtera Asia Holdings, LLC (4611). The nmajl
address for the Debtors, solely for purposes ofcestand communications, is 500 W. Bethany Driv&eS100
Allen, TX 75013.
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A, and a final order (the “Final Order” and, togathvith the Interim Order, the “DIP Orders”),
(i) authorizing the Debtors to enter into a postmet financing arrangement on the terms set
forth in the debtor in possession loan agreemeatlad hereto as Exhibit B (the “Postpetition

Loan Agreement” or the “DIP Credit Agreement” atagether with such other documents and

agreements entered into in connection therewit@, “Bostpetition Documents”), (i) granting

liens and providing super-priority administrativexpense status, (iii) granting adequate
protection to the Debtors’ prepetition secured &ndiv) scheduling a final hearing pursuant to
Bankruptcy Rule 4001, and (v) granting relatedefeihe “Motion”)? In support of the Motion,
the Debtors rely upon, and incorporate by referetitoeDeclaration of Joseph R. Chinnici in

Support of Chapter 11 Petitions and First Day Plegs (the “First Day Declaration”), filed

with the Court concurrently herewith.

SUMMARY OF RELIEF REQUESTED

1. In the ordinary course of business, the Debtorsiireqcash on hand and cash
flow from their operations to fund their liquidityeeds and operate their businesses. In addition,
the Debtors require access to sufficient liquiddyfund these chapter 11 cases while working
towards a successful sale transaction. Postpefiiancing is necessary in order for the Debtors
to have access to sufficient liquidity to maintaingoing day-to-day operations, ensure proper
servicing of customers post-petition, and fund vimgkcapital needs. Absent postpetition
financing, the Debtors will be forced to wind-dowreir operations due to a lack of funds. It is
therefore imperative that the Debtors have accessufficient liquidity to avoid imminent
irreparable harm and successfully consummate drsaisaction.

2. Accordingly, by this Motion, the Debtors are segkinter alia:

2 Capitalized terms not otherwise defined hereialldmave the meanings ascribed to them in the imter

Order or the Postpetition Loan Agreement. To tkterd that there is any conflict between this Motiend the
Interim Order, the Interim Order shall control.
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(@) authorization for the Debtors to obtain a supeoiiyi postpetition
financing consisting of a term loan in a principahount of up to $7,409,793.00
(the “DIP_Facility”) in accordance with the Postipen Loan Agreement among
Xtera Communications, Inc., as borrower (the “Boreg’), the remaining
Debtors, as guarantors, one or more affiliates .0{G4 European Capital Partners
LLP, as lenders (the _“DIP Lenders”), and Wilmingtofrust, N.A., as
administrative agent and collateral agent (the “Bent”);

(b) authorization for the Debtors to execute and delilie Postpetition Loan
Agreement and the Postpetition Documents and tomersuch other and further
acts as may be necessary or appropriate in coondtigrewith;

() authorization for the Debtors to grant to the DIénhders assurances for
the full and timely payment of the Debtors’ obligats under the DIP Facility by
granting to the DIP Lenders (i) pursuant to sec64(c)(1) of the Bankruptcy
Code, a superpriority administrative expense cla@ “Superpriority
Administrative Expense Claim”) having priority ovany and all expenses and
claims specified in any other section of the Bapkey Code, including, without
limitation, sections 503(b) and 507(b) of the Bamkcy Code, subject to the
Carveout (as defined below), and (ii) pursuantetction 364(c)(2), (3) and (d) of
the Bankruptcy Code, liens on, and security intsres any and all of the DIP
Collateral(as defined below), subject only to the Carveowt Bermitted Liens
(as defined in the Postpetition Loan Agreement);

(d) authorization to use the proceeds of the DIP Rgaadii accordance with a
certain budget in form and substance satisfactotize¢ DIP Lenders, including to
fund the costs associated with the Debtors’ chaftercases, and to fund
postpetition operating expenses of the Debtorsxduhe chapter 11 cases;

(e) pursuant to sections 361 and 363 of the Bankruptiye, authorization to
grant adequate protection to the Lenders (as dkbe®w);

) pursuant to section 362 of the Bankruptcy Code, ification of the
automatic stay to the extent set forth in the Raigipn Loan Agreement and
other Postpetition Documents;

(9) pursuant to Bankruptcy Rule 4001, to schedule énprexrry hearing on
this Motion and obtain authorization, from the grdf the Interim Order until the
final hearing (the “Final Hearing”), to obtain ciednder the terms contained in
the Postpetition Loan Agreement to avoid immedaatd irreparable harm to the
Debtors’ estates; and

(h) pursuant to Bankruptcy Rule 4001, to schedule @lHitearing on this
Motion to consider entry of the Final Order authing the Debtors to borrow the
balance of the DIP Facility on a final basis ontidrens and conditions set forth in
the Postpetition Loan Agreement.
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JURISDICTION

3. This Court has jurisdiction over the Debtors, thestates, and this matter pursuant
to 28 U.S.C. 88157 and 1334. This matter is a gmoceeding pursuant to 28 U.S.C.
8 157(b)(2). The Debtors consent, pursuant to L&tde 9013-1(f), to the entry of a final
judgment or order with respect to this Motion, tifis determined that the Court would lack
Article 11 jurisdiction to enter such final order judgment absent consent of the parties.

4, Venue is proper in this Court pursuant to 28 U.8%1408 and 14009.

5. The statutory predicates for the relief requestetthis Motion are sections 105(a),
361, 362, 363, 364(c)(1), 364(c)(2), 364(c)(3), @A), 364(e), and 507 of the Bankruptcy
Code, Bankruptcy Rules 2002, 4001, 6004, and 9id L ocal Rule 4001-2.

BACKGROUND

A. General Background
6. On the date hereof (the_*"Petition Date”), the Debt@ommenced these

bankruptcy cases (the “Chapter 11 Cases”) by filiatyntary petitions for relief under chapter

11 of the Bankruptcy Code. The Debtors continuenemage and operate their businesses as
debtors in possession pursuant to sections 1107 Hd®i of the Bankruptcy Code.

7. No trustee, examiner, or official committee of unged creditors has been
appointed in these Chapter 11 Cases.

8. The factual background regarding the Debtors, dioy their business
operations, their capital and debt structures,thacevents leading to the filing of these Chapter
11 Cases, is set forth in detail in theclaration of Joseph R. Chinnici in Support of Otea 11

Petitions and First Day Motion@he “First Day Declaration”), filed concurrenthetewith and

fully incorporated herein by reference.
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B. The Prepetition Secured Indebtedness
a. Senior Secured Credit Facility
9. On January 16, 2015, Xtera Communications, InceaAdetworks, Inc., Neovus,

Inc., and Xtera Asia Holdings, LLC (collectivelfe “Senior Borrowers”) entered into in a Loan

and Security Agreement (the “Senior Loan Agreememtith Square 1 Bank (“Square 1”)

whereby Senior Borrowers obtained a $12.5 millievoiving line of credit facility (as amended,
the “Senior Loan”) from Square 1, which was lateucceeded in interest by
Pacific Western Bank (as successor in interest byger with Square 1, “Pacific”), as lender.
Borrowings under the Senior Loan bear intereshatgreater of (i) 7.0% and (ii) the prime rate
plus 3.5%. In the event of default, the interede rincreases by 3% per annum. The Senior
Borrowers’ obligations under the Senior Loan Agreatrare secured by a security interest on all
of their assets, but excluding any voting stoclextess of 65% of the total combined voting
power of all classes of stock of Debtors Xtera Camivations Canada, Inc., Xtera
Communications Ltd., Xtera Comunicacoes Do BradiDIA and PMX Holdings, Limited

(collectively, the “Senior Collateral”). The Seniboan Agreement was amended to require the

use of a lockbox account under the control of Rgcdnd extending the maturity date to
September 1, 2016. The outstanding balance o8¢h®r Loan was $8.2 million as of June 30,
2016.

10.  Concurrently with entering into the Senior Loan égment, the Xtera issued to
Square 1 a warrant to purchase 769,231 share® oftdra’s preferred stock that expires on the
tenth anniversary of its date of issuance (the “S@drrant”). As of the completion of the
Company’s initial public offering, the SQ1 Warrdmcame exercisable for 29,586 shares of

Xtera’s common stock.
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b. Subordinated Secured Term Loans
11. On May 10, 2011, Xtera entered into a Venture Laad Security Agreement

("Horizon Loan Agreement”), as borrower, with Haiz Technology Finance Corporation

(“HTF” and together with Square 1 and H.I.G., thetiders”), as lenderthat provided for an

initial term loan from HTF of up to $10.0 milliofi{orizon Term Loan A”) and an option for an

additional term loan from HTF of up to $2.0 milligtHorizon Term Loan B”, and collectively

with the Horizon Term Loan A, the “Horizon Loans”Xtera’s repayment obligations under the

Horizon Loan Agreement are secured by a secuttiggeist on all of Xtera’s assets, including its

intellectual property (the_“Junior Collateral”). sAexplained in more detail below, due to various

amendments to the Horizon Loan Agreement, the ntiméerest rate applicable to each Horizon
Loan is 12.5%, and they matured on September 16.2@k of June 30, 2016, the outstanding
balance of the Horizon Loans totaled $3.9 million.

12.  Concurrently with the execution of the Horizon Loagreement, Xtera issued to
HTF a warrant to purchase 983,607 shares of theaXtereferred stock (the_"Horizon
Warrant”). The Horizon Warrant expires on Novemh&; 2020 and, upon completion of
Xtera’s initial public offering, is exercisable 87,832 shares of the Company’s common stock.

13. The Horizon Term Loan A was evidenced by a cer&soured Promissory Note
(Loan A) executed by Xtera in favor of HTF, datedod May 10, 2011, in the original principal
amount of ten million dollars ($10,000,000) (as sduently amended and restated, the

“Horizon Loan A Note”). The Horizon Loan Note Aitially bore interest at 11.5% per annum,

matured on December 1, 2014, and required intendgt payments through June 1, 2012 and

principal and interest payment thereafter. Xte@re@sed the option to obtain the additional $2

3 As described in more detail below, HTF subsedudrdnsferred all right, title and interest in arwdthe

Horizon Loan to Horizon Funding 2013-1 LLC (“Fundi Funding subsequently transferred all righte tand
interest in and to the Horizon Loan to Horizon Fagdrrust 2013-1, LLC (“Horizon”).
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million Horizon Term Loan B on December 27, 201hickh was evidence by a certain Secured
Promissory Note (Loan B) executed by Xtera in fadbiHTF, dated as of December 27, 2011, in
the original principal amount of two million dol&af$2,000,000) (as subsequently amended and

restated, “Horizon Loan B Note” and together witle tHorizon Loan B Note, the “Horizon

Notes”). The Horizon Loan B Note originally accduaterest at 11.5% per annum, matured on
July 1, 2015, and required interest only paymehteugh January 1, 2013 and principal and
interest payments thereatter.

14.  On April 1, 2013, the Horizon Loan Agreement waseaded, extending the
maturity date of the Horizon Term Loan A until Marg¢, 2015, and the maturity date of the
Horizon Term Loan B until December 1, 2015. TheiAp, 2013 amendment also provided for
a final payment by Xtera to HTF of $1,477,041.3bmughe repayment of the Horizon Term
Loan A, and a final payment of $272,958.44 uponrépayment of the Horizon Term Loan B.

15. On March 1, 2014, the Horizon Loan Agreement waeratad to modify the
repayment schedule of the Horizon Loans. The amentl increased the interest rate on the
Horizon Loans to 12.50%, and increased the finghpmmts to $1,666,666.67 with respect to
Horizon Term Loan A, and to $333,333.33 with resppedHorizon Term Loan B. The March 1,
2014 amendment also provided HTF with board observaights with respect to Xtera’s board
of directors.

16. On or about June 28, 2013, HTF transferred alltyigte and interest in and to
the Horizon Notes to Horizon Funding 2013-1 LLC yffding”). On or about June 28, 2013,
Funding subsequently sold all right, title and iest in and to the Horizon Notes to Horizon

Funding Trust 2013-1, LLC (“Horizon”).
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17. On January 16, 2015, in connection with the exeoubf the Senior Loan
Agreement, Horizon, Square 1, and Xtera entered mt Subordination Agreement (the

“Subordination Agreement”). Pursuant to the Subwibn Agreement, Horizon’s collection

and enforcement rights under the Horizon Loan Agws# are subordinate to the rights of
Pacific with respect to the Senior Loan Agreement.
c. Defaults

18.  As of January 31, 2016 and February 29, 2016, #8mo% Borrowers breached a
financial covenant in the Senior Loan Agreementfdaing to maintain a minimum adjusted
cash flow, which caused a cross-default with urtlerHorizon Loan Agreement. The default
continued through April 2016. Despite the ongobrgach, Square 1 allowed the Company
continued access to the Senior Loan during thergeqoarter of 2016.

19. On April 27, 2016, the Senior Borrowers entered mt_imited Waiver and Third

Amendment to Loan Agreement (the “Third Senior Lgdegnendment”) with Square 1 which

waived the violations of the financial covenantslemthe Senior Loan Agreement. Pursuant to
the Third Senior Loan Amendment, the Senior Len@d&is Square 1 agreed to modify certain
financial covenants, and to extend the term Sdm@n Agreement through July 31, 2016. The
Third Senior Loan Amendment also required that,oonbefore May 31, 2016, the Senior

Borrowers provide Square 1 with evidence of a tesheet (the “Senior Refinancing

Documents”) evidencing a proposed sale of Xteraroequity or debt transaction pursuant to

which Square 1 would receive the cash proceedsSémibr Refinancing Transaction”™ on or

before July 31, 2016. The amendment also providatdSquare 1 would be paid $150,000 (the

“Success Fee”) upon repayment of the Senior Lodm¢glwwould be reduced to $50,000 if the
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Senior Loan was repaid on or before May 31, 20hd, t# $100,000 if the Senior Loan was
repaid after May 31, 2016 and before June 30, 2016.
20. On May 31, 2016, the Senior Lenders and Squaretdrezh into the Fourth

Amendment to Loan Agreement (the “Fourth Seniorn@damendment”). The Fourth Senior

Loan Amendment extended the deadline to providé&treor Refinancing Documents until June
10, 2016. It also added an additional $100,000c&s Fee upon the consummation of a
qualifying transaction by the Senior Borrowers. eTlRourth Senior Loan Amendment also
required Xtera to deposit all funds into lockbox@aent with Square 1.

21. On May 31, 2016, Xtera and Horizon entered into Eighth Amendment of

Venture Loan and Security Agreement (the “Eighthrittim Amendment”), amending certain

terms of the Horizon Loan Agreement and Horizondsot The Eighth Horizon Amendment
extended the maturity dates of the Horizon Loansluty 31, 2016. The amendment also
increased the additional final payment by Xter&1¢750,000 if the Horizon Term Loan A was
repaid on or before June 30, 2016, increasing {81%1500.00 if not repaid on or before July 15,
2016, to $1,875,000.00 if not repaid on or befowdy B1, and thereafter increasing by
$208,333.33 on the first day of each month un#l liden is repaid. Likewise, the amendment
increased the additional final payment by Xter&8%0,000 if the Horizon Term Loan B was
repaid on or before June 30, 2016, increasing &2$®0 if not repaid on or before July 15,
2016, to $375,000 if not repaid on or before July &d thereafter increasing by $41,666.670n
the first day of each month until the loan is repdiike the Fourth Senior Loan Amendment, the
Eighth Horizon Amendment required Xtera to providerizon with documents evidencing a

refinancing transaction (the “Horizon Refinancingddments”, and together with the Senior

Refinancing Documents, the “Refinancing Documentsior before June 30, 2016.
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22. On June 30, 2016, Xtera and the other Senior Barsvdefaulted on their
obligations to deliver the Refinancing Documentditarizon and Square 1. Xtera and Horizon
entered into a limited waiver and amendment widpeet to such default. The Senior Borrowers
entered into a limited waiver with Square 1 witlspect to the failure to provide the Senior
Refinancing Documents, but Square 1 did not wahe itequirement that the Refinancing
Transaction close on or before July 31st.

23. In an effort to timely effectuate the Refinancingaiisaction, Xtera entered into
extensive negotiations with: Callidus Capital foterm loan based upon monetizing intellectual
property with Fortress Investment Group (“Fortr¢sshereby Callidus Capital would provide
an asset-backed loan to Xtera and Fortress wouldige a term loan combined with an
intellectual property monetization program and K Blan. However, negotiations broke down,
and Xtera failed to effectuate a Refinancing Tratiea by the July 31 deadline.

24. The Debtors subsequently entered into limited waiand amendments to the
Senior Loan Documents and Horizon Loan Documentsvatve the default caused by the
Debtors’ failure to timely effectuate a Refinancifigansaction. Specifically, Square 1 agreed to
extend the maturity date of the agreement to Octbp2016, and required the Senior Borrowers
to deliver Senior Refinancing Documents upon thitags’ notice from Square 1. Likewise,
Horizon agreed to extend the maturity date of thawizén Notes to October 1, 2016, and
required Xtera to deliver Horizon Refinancing Do@nts upon three days’ notice from Horizon.

25. The Debtors entered into a Limited Waiver and HigAimendment to Loan
Agreement, dated September 30, 2016, by and antenBdrrowers and Pacific Western Bank

as Successor in Interest by Merger to Square 1 R#mk “Eighth Amendment”), further

amending the Senior Loan to (i) waive an event efadlt by the Debtors; (ii) modify the
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definition of “Permitted Indebtedness” to allow tBebtors to incur additional indebtedness in
October 2016, subject to certain limitations; ainyl fhodify the maturity date of the Senior Loan
to November 1, 2016.

26.  Similarly, the Debtors entered into a Limited Waiaad Twelfth Amendment to
Venture Loan and Security Agreement, dated SepterBbe 2016, by and between Xtera

Communications, Inc. and Horizon Technology Fina@mporation (the *Twelfth Horizon

Amendment,” and with the Eighth Amendment, the ‘t®@egber 30 Amendments”), further

amending the Horizon Loan Agreement to (i) waiveeant of default by the Debtors; (i)
modify the definition of “Permitted Indebtednessy &llow the Debtors to incur additional
indebtedness in October 2016, subject to certaiitdtions; and (iii) modify the maturity date of
the Senior Loan to November 1, 2016.

27. As of November 1, 2016, the Senior Borrowers faited comply with the
requirement to pay all outstanding obligations untee Senior Loan Agreement and the
requirement to pay all unpaid principal and accrimerest under the Horizon Loan Agreement,
which triggered events of default under the Sehioan Agreement and the Horizon Loan
Agreement. As of November 1, 2016, the outstangbingcipal and interest under the Senior
Loan Agreement was $8.19 million and the outstapgirincipal and interest under the Horizon
Loan Agreement was $6.91 million.

d. Bridge Loan

28. On September 13, 2016, Xtera issued and sold ¢)red promissory notes (the
“Notes”) in the aggregate principal amount of $B00, and warrants (the “Warrants”) to
purchase up to an aggregate of 500,000 sharesepd’¥tcommon stock for gross proceeds of

$500,000. The entire principal amount and anywstiand unpaid interest on the Notes are due
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and payable in case on December 31, 2016 but, isotdehe Notes may demand payment any
time after October 1, 2016. The Notes bear inteseshe rate of 10% per annum, provided,
however, that if Xtera becomes subject to a barkyuproceeding, the interest rate will increase
to 20% per annum. Pursuant to a security agreemehtthe investors, Xtera’s obligations
under the Notes are secured by a general lienlasséts of Xtera. The security interests are
senior to the security interests of Square 1 andizblo Technology Finance Corporation
pursuant to a Subordination Agreement dated Semterh®, 2016. In connection with the
Eighth Amendment and the Twelfth Horizon Amendmehg Bridge Loan Investors (defined
below) entered into an Amendment to Subordinatignre@ment, dated September 30, 2016 with
Square 1 and Horizon Technology Finance Corporation
29. The Notes and Warrants were sold in a private piece under rule 506

promulgated under the Securities Act of 1933, a®rated, to certain accredited investors,
including (i) Xtera’s chief executive officer Joroplper, (i) an entity affiliated with a member of
Xtera’s board of directors, and (iii) an affilisd@d largest stockholder of Xtera (collectively, the

“Bridge Loan Investors”). The Audit Committee oteXa’s board of directors reviewed and

approved the issuance of the Notes as a poteelséd party transaction. Additional Notes may
be issued up to an aggregate principal amount @091000. The proceeds of the Additional
Notes were used to fund necessary expenses ofabioi3 including payroll.

30. In connection with the September 30 Amendments,Bhdge Loan Investors
entered into Amendments to Subordination Agreemdated September 30, 2016, (i) with
Pacific Western Bank, successor by merger to Sqlamursuant to which the Bridge Loan
Investors expressly agreed to subordinate thawsli® the liens of Pacific Western Bank and

Pacific Western Bank agreed to pay, from the fpsiceeds received, $1,200,000 plus the
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amount of outstanding indebtedness under the Oct@046 New Lender Indebtedness
Outstanding, as defined in the Amendment to Subatain Agreement; and (i) with Horizon
pursuant to which the Bridge Loan Investors expgyeagreed to subordinate their liens to the
liens of Horizon and repayment to Horizon on thai@eDebtor was subordinate to repayment
to the Bridge Loan Investors of $1,200,000 plusah®unt of outstanding indebtedness under
the October 2016 New Lender Indebtedness Outstgna@is defined in the Amendment to
Subordination Agreement.

C. Events Leading to the Chapter 11 Filings and Markahg Efforts

31. Over the course of nine months, the Debtors havygernced significant
liquidity issues that have hindered their ability make payments in the ordinary course of
business. Revenues have declined in part duestexpiration of certain key contracts, revised
terms on certain renewed contracts that are lessdhle for the Debtors than prior contracts.

32. The Debtors have sought to implement a number sifueturing initiatives over
the last year including, without limitation, makiagpropriate adjustments in staffing, increasing
negotiations with vendors and suppliers, and raalgytheir business and seeking out additional
sources of funding and business opportunitiesudint soliciting equity investments. In March
2016, the Debtors retained the services of Coweh@mmpany (“Cowen”) to undertake the
Refinancing Transaction described herein. In J@myen’'s mandate was expanded to include
mergers and acquisitions activity, and in July 20@6éwen’s restructuring team began working
with the Company. Cowen was officially retainedpr@vide restructuring investment banking
services in September 2016.

33.  After careful consideration and consultation witheit advisors, the Debtors

ultimately determined that it was necessary to ysira restructuring or financing transaction
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with one or more potential purchasers or otheminirag or strategic partners. Beginning in July
2016, the Debtors, together with their advisorenidied and contacted more than seventy (70)
prospective strategic or financial partners regeyda potential financing, sale, or other

restructuring transaction.

34. The Debtors and their advisors were in regular acintith these entities and
facilitated such entities’ due diligence effortsgluding discussions around potential transaction
scenarios. In July 2016, the Debtors and theirsads executed a term sheet with Callidus
Capital in connection with a proposed term loanedaspon monetizing intellectual property
with Fortress whereby Callidus Capital would prevah asset-backed loan to Xtera and Fortress
would provide a term loan combined with an intelled property monetization program and a
PIK loan; however, negotiations with Callidus Capltiroke down during the diligence phase of
the transaction. The Debtors were unable to raadmgreement with any other party regarding a
potential sale transaction or equity infusion. eéxplained in more detaihfra, the failure of the
Debtors to effectuate a refinancing transactionstituied a default under the Senior Loan
Agreement and the Horizon Loan Agreement.

35. On August 17, 2016, Xtera received a notice Idtten the Nasdaq Stock Market
(“NASDAQ") notifying Xtera of its failure to mainia a minimum stockholders’ equity of $10
million, as required by NASDAQ Marketplace Rule 84®%)(1)(A), which was disclosed by
Xtera in public filings dated August 22, 2016. p&dad until October 3, 2016 to demonstrate
compliance with the minimum stockholders’ equitgugement.

36. On September 26, 2016, Xtera received a noticeerldtom the NASDAQ
indicating that, based upon the closing bid prit&t@ra's common stock for thirty consecutive

business days, Xtera no longer met the requiremeentaintain a minimum bid price of $1 per
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share, as set forth in NASDAQ Listing Rule 54501a)(In accordance with NASDAQ Listing
Rule 5810(c)(3)(A), NASDAQ is providing Xtera wit period of 180 calendar days, or until
March 27, 2017, in which to regain compliance wiitle minimum bid price requirement. In
order to do so, the closing bid price of Xtera’sntnon stock must be at least $1 per share for a
minimum of ten consecutive business days during.8@eperiod ending March 27, 2017.

37. On October 6, 2016, Xtera received a letter (theelifding Notice”) from

NASDAQ notifying the Xtera that it had not regainegmpliance with NASDAQ Marketplace
Listing Rule 5550(b), the continued listing requment to maintain a total stockholders’ equity
of $2.5 million and, accordingly, its common stoekuld be delisted from NASDAQ. The
Delisting Notice states that unless Xtera requastappeal of the determination to delist, trading
of Xtera’s common stock will be suspended at thenoqy of business on October 17, 2016 and
a Form 25-NSE will be filed with the Securities dfxdchange Commission, which will remove
Xtera’s common stock from listing on NASDAQ. Afteareful consideration, Xtera’s board of
directors determined not to appeal NASDAQ’s deltiletermination.

38. The Debtors, together with their advisors, cargfalbnsidered all options and
determined in their business judgment that the ceno@ment of these chapter 11 cases and the
pursuit of a post-petition marketing and sale pssde in the best interest of all creditors and the
estate since it will maximize the value of the ebtassets. The Debtors do not have sufficient
liquidity to continue operating outside of bankrmygtand the pursuit of a sale transaction during
these chapter 11 cases presents the best avaiptba to maximize value for the Debtors’
estates.

39. The Debtors, together with their advisors, solititlebtor-in-possession financing

("DIP_Flnancing”) proposals from forty-four poteatilenders. Of those, seventeen signed non-
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disclosure agreements and received documentafidve Debtors received five term sheets for
DIP Financing, of which three had conditions presgdhat the Company could not satisfy.

40. Ultimately, the Debtors and their advisors engamedegotiations with the two
remaining parties in contemplation of a sale aeltar in possession financing. Both of these
transactions contemplated “priming” financing sertio existing secured indebtedness. After
consultation with Square 1 and exploration of theraatives, the Debtors believed that it was in
the best interests of all interested parties tsyrithe currently contemplated transaction with
H.I.G.

41. The agreement with H.l.G. contemplates approxima$dl.4 million in senior
debtor in possession financing secured by subathnall assets of the Debtors to fund the
Debtors through a sale process. Additionally, Hitiade of H.I.G. is acting as stalking horse
bidder to purchase all of the Debtor’s assets fpuahase price of $10.0 million inclusive of
amounts due under the DIP Financing.

D. The Debtor in Possession Financing

42. In connection with the Debtors’ overall restruchgriefforts, the Debtors engaged
in extensive negotiations with H.I.G. regarding iiddal financing and, leading up to the
Petition Date, H.l.G. engaged in discussions wilcift and Horizon. Pacific has agreed to
allow the DIP financing to “prime” its existing getition lien. H.I.G. also provided the Debtors
with a term sheet for potential debtor in posses$imancing, which was negotiated among the
parties and culminated in the Postpetition Loane&gnent. Under the Postpetition Loan
Agreement, H.l.G. agreed to provide financing te Debtors on the terms and conditions set

forth therein and described below, and the Delltetgve that such postpetition financing is the
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best available under the circumstances and addyuatielresses the Debtors’ reasonably
foreseeable working capital needs.

43. Immediate access to postpetition financing is reargsto enhance the Debtors’
liquidity, provide necessary working capital duritige pendency of these chapter 11 cases, and
provide customers, employees, vendors, suppliadsogher key constituencies with confidence
that the Debtors have sufficient resources avaladlmaintain their operations in the ordinary
course while working towards a sale transactiora@eordance with the bidding procedures
described in the Sale Motion. The Debtors deteedhitihat they do not have sufficient liquidity
for the Debtors to operate their businesses in@ropriate manner or fund a sale of all or
substantially all of the Debtors’ assets. If thebibrs are unable to access this postpetition
financing, the Debtors’ business operations, ahibt effectively consummate a sale transaction,
and ability to satisfy obligations to customersivik irreparably harmed. For the foregoing
reasons, the DIP Facility is in the best interéshe Debtors’ estates, creditors, and other partie
in interest.

THE DIP FINANCING

44.  Consistent with Bankruptcy Rule 4001(c)(1) and tbaurt’s requirements under
Local Rule 4001-2(a)(ii), the principal terms ofetbIP Facility and Interim Order are as

follows:*

4 The terms and conditions of the DIP Facility settifan this Motion are intended solely for
informational purposes to provide the Court andriested parties with a brief overview of the sigaiht
terms thereof and should only be relied upon a&.suithis summary is qualified in its entirety byeth
provisions of the Postpetition Loan Agreement drellhterim Order. Unless otherwise specified, germ
used in this section have the same definitionti@setin the Postpetition Loan Agreement.
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Borrower: Xtera Communications, Inc.

Guarantor: Xtera Communications Ltd.; Azea Networks Inc.; Ne®v
Inc.; Xtera Asia Holdings, LLC; Xtera Communicat®on
Canada, Inc.; Xtera Comunicacoes Do Brasil LTDAerst
Communications Hong Kong Limited; and PMX Holding,
Limited.

DIP Lenders: Initially, one or more affiliates of H.l.G. Europe&apital
Partners LLP (collectively, “H.l.G.” or “DIP_Lendgf).

DIP Agent: Wilmington Trust, National Association, as admirasive
agent and collateral agent for the DIP Lenders (D
Agent”).

DIP Facility: Up to $7,409,793 term loan (the “DIP Facility”), wwh is

subject to a budget acceptable to the DIP Lenddrs (
“Budget”), the initial version of which will be atthed to the
Interim Order prior to entry.Upon entry of an interim order
approving the DIP Facility, the entire principal @mt of
the DIP Loans will be available to be borrowed Ihe t
Debtors for immediate deposit into a blocked actdwaid
by the DIP Agent in trust for the DIP Lenders (tR@nding
Account”).

Use of Proceeds: The Borrower shall be entitled, subject to certaitndrawal
conditions, to use the proceeds of the DIP Facditg any
other cash held in the Funding Account solely dlsvis: (i)
to pay (x) all fees due to DIP Lenders and DIP Agen
(including without limitation the fees describeddw) under
the DIP Loan Documents, and (y) all reasonable pret
post-petition professional fees and expenses @madulegal,
financial advisor, appraisal and valuation-relateds and
expenses) incurred by the DIP Lenders and the BjénA
including, without limitation, those incurred in mm@ection
with the preparation, negotiation, documentatiod aonurt
approval of the documentation and transactions
contemplated by the DIP Documents; (ii) to proweteking
capital to the Debtors in compliance with the Budfjmit
not, for the avoidance of doubt, any equityholderother
affiliate of the Company); and (iii) to fund therathistration
costs of the Chapter 11 Cases (including Debtorsl a
Committee’s professionals fees and expenses), dubj¢he

> The Debtors believe that the Budget will be adg¢guconsidering all available assets, to pay all

administrative expenses due or accruing duringpéned covered by the Budget.
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Budget.
Termination The earliest to occur of: 13 weeks following thetifon
Date: Date, (ii) the 363 Sale Effective Date (as defibetbw) and

(i) the date that the DIP Loans shall become dunel
payable in full in accordance with the terms of th&
Facility, including due to acceleration or an evehtlefault.

Carveout: The liens, security interests, and Superpriority
Administrative Expense Claims granted in favor e DIP
Lenders in connection with the DIP Facility shadl $ubject
to a Carve-Out. The _“Carve-Out” shall mean (a) all
administrative expenses pursuant to 28 U.S.C. &) 5%6d
28 U.S.C. 8§ 1930(a)(6) for fees required to be paidhe
Clerk of the Court and to the Office of the Unit8thates
Trustee, respectively, without regard to the amsset forth
in the Budget; and (b) all accrued and unpaid fees,
disbursements, costs and expenses of professionals
(collectively, the “Carve-Out Professionals”) reid by the
Debtors and any official committee of unsecurediitoes
appointed in these cases (the “Committee”), to d¢keent
allowed by the Court by an interim or final ordémay time,
incurred prior to and up to the Termination Datghjsct to
and in accordance with the Budget and any ordaredtby
the Court with respect to the interim payment affessional
fees and expenses.

Interest: The DIP Loans will bear interest at a rate of Athds
LIBOR (subject to a 1.00% floor) plus 6.00% per wamin
which interest shall be paid in cash monthly (orekhe, at
the Borrower’'s option) and upon any repayment of
prepayment of principalprovided thatupon the occurrence
of any event of default under the DIP Facility sucterest
rate margin shall automatically increase by an tauidil
2.00%.

Fees: The Company shall pay a commitment fee with respect
any undrawn DIP Commitments at a rate per annuraléqu
0.50%, which commitment fee shall be paid in casimtimy.

The Company shall pay a backstop premium in an amou
equal to 0.50% of the aggregate amount of the DIP
Commitments on the Closing Date, to be paid in casthe
Closing Date to the DIP Lenders.

Security: The DIP Facility shall be at all times secured leyfected,
senior, first priority, liens on all or substanlyakll of the
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Superpriority
Administrative

Expense Claim:

Milestones:

WEST\273843771.7

assets of the Borrower and each Guarantor (collggtithe
“Obligors”) whether existing as of the Petition Bair after-
acquired, tangible or intangible, and comprisinglrer
personal property (collectively, the_“DIP Collatéya
subject to certain limited exceptions to be sethfon the
DIP Loan Documents. The DIP Facility and all oatigns
of the Obligors to the DIP Lenders and the DIP Agevder
the DIP Loan Documents (collectively, the_ “DIP
Obligations”) shall, subject to the Carve-Out (a=firted
below), (x) be secured pursuant to Sections 364{dhe
Bankruptcy Code and the liens securing the DIP gakibbns
shall prime all other liens and claims on assetsthaf
Obligors, including the respective liens securinge t
Prepetition Senior Obligations and the Prepetition
Subordinated Obligations, and (y) be entitled toespriority
administrative claims and liens pursuant to secB6#4(c) of
the Bankruptcy Code customary for transactionshisf type
or as otherwise required by the DIP Agent or the DI
Lenders.

The indebtedness of the Obligors under the DIP liBaci
shall constitute, in accordance with section 364{t)the

Bankruptcy Code, a superpriority administrative irola
having priority over all administrative expensestloé kind

specified in sections 503(b) or 507(b) of the Bapkcy

Code, subject to the Carveout.

The Postpetition Loan Agreement contains the falhgw
milestones (the “Milestones”) to be satisfied by ebtors,

(a) the Debtors shall file a motion in form and staibce
reasonably acceptable to the DIP Lenders (the “Bid
Procedures”) on the Petition Date seeking appro¥abid
procedures for a sale, pursuant to section 363 hef t
Bankruptcy Code of all or a portion of the Debtoassets
with H.I.G. (or a designated affiliate) as the psgd
stalking horse bidder (the “Stalking Horse”) witletability
to credit bid the full amount of its claims (whetharising
from the DIP Facility or the Prepetition Senior meFacility
and which credit bid may provide for the assignmanthe
right to purchase the acquired assets to a newliyndd
acquisition vehicle) (the “363 Sale”);

(b) subject to entry by the Bankruptcy Court ofreaf order
with respect to the Chapter 11 Case and the DIRitlgmn

form and substance satisfactory to the DIP Lendadsthe
DIP Agent granting final approval of the DIP Fagilithe
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Performance Covenant:

Events of Default:
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“Einal Order” and together with the Interim Ordehe
“Orders”), the Bid Procedures shall have been ammdy
the Bankruptcy Court no later than 21 days afterRRtition
Date (the "Bid Procedures Order”), which Bid Prooess
Order shall provide for a stalking horse bid frdra Stalking
Horse pursuant to which the Stalking Horse may itigd

the full amount of its claims (whether arising frahe DIP
Facility or the Prepetition Senior Term Facility)nch
otherwise be in form and substance acceptable edDiP
Lenders;

(c) subject to the Final Order being entered, adeor
approving the 363 Sale in form and substance reddpn
acceptable to the DIP Lenders (the “363 Sale Ojdshall

have been entered by no later than 60 days afelP¢hition

Date; and

(d) subject to the Final Order being entered, tG8 Sale
(the “363 Sale Effective Date”) pursuant to the Bid
Procedures shall have been consummated no laterSha
days after the Petition Date.

Borrower shall adhere to the Budget, subject tariteed
Variances. For purposes hereof. (a) “Budget” reemai 3-
week operating budget, in substantially the fortacited to
the DIP Documents, which forecast shall be in fand
substance satisfactory to the DIP Lenders, setoni all
forecasted receipts and disbursements of the Delatod
their subsidiaries on a weekly basis for such 18kyeeriod
beginning as of the week of the Petition Date; &bj
“Permitted Variances” means (i) all favorable vades, and
(i) an unfavorable variance of no more than 5.00%gach
case tested weekly (commencing at the end of tts fi
calendar week ending after the Petition Date) onoa-
cumulative basis, with the exception of professideas,
which shall be tested on a cumulative basis fop#mency
of the Chapter 11 Cases based upon the Budgetitidyu
variances, if any, from the Budget, and any progose
changes to the Budget, shall be subject to thetemrit
consent of the DIP Lenders in their sole discretion

Any one or more of the following events shall caose an
Event of Default under the DIP Facility: (a) ifetl©bligors
fail to pay when due and payable, or when decldredland
payable, all or any portion of the obligations detisg of
principal, interest, fees, or charges due to the Dénders
under the DIP Facility, reimbursement of the DIFhders’
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Representations
and Warranties:

Indemnification:

WEST\273843771.7

expenses, or other amounts (other than any pottiereof
constituting principal) constituting obligations der the
DIP Facility (including any portion thereof thatcaces after
the commencement of an insolvency proceeding, déess
of whether allowed or allowable in whole or in pag a
claim in any such insolvency proceeding); (b) ifeth
Obligors: (i) fail to comply with any of the Chapt11
Milestones; (i) fail to comply with the Performanc
Covenants; (iii) fail to perform or observe any eoant or
other agreement contained in Postpetition Loan ément
or DIP Credit Agreement (as applicable), the Ime@rder
or the Final Order; (iv) breach or fail to complythvany
provision of the Interim Order or Final Order eetby the
Bankruptcy Court; and (c) such other defaults @&sumual
or customary.

The DIP Credit Agreement contains representationd a

warranties customarily found in loan agreementsstorilar

debtor in possession financings, including, without

limitation, with respect to organization in goodarsding,
validity of agreements, tax status, and compliamitie laws.

The Obligors shall, jointly and severally, be obtied to
indemnify and hold harmless the DIP Agent (and agént
thereof), the DIP Lenders and each of their respect
affiliates, equityholders, partners, managers, Stoses,
officers, directors, fiduciaries, employees, agemtsstees,
advisors, attorneys and representatives (each,
“Indemnified Person”) from and against all losselgims,
liabilities, damages, and expenses (including, auth
limitation, the reasonable and documented out-akpbfees
and disbursements of counsel (including local ceuasd
specialist counsel, if relevant) in connection widmy
investigation, litigation or proceeding, or the paeation of
any defense with respect thereto, arising out aktating to
the DIP Facility, the Prepetition Senior Term Ragilthe
Prepetition Subordinated Term Facility or any teant®n
contemplated in this Term Sheet except to the éxesing
from any dispute solely among Indemnified Persohsciv
does not arise out of any act or omission of thdigdts
(other than any proceeding against any Indemnifledson
solely in its capacity or in fulfilling its role aSIP Agent or
any similar role); provided that no Indemnified star will
be indemnified for any cost, expense or liabiltythe extent
determined in the final, non-appealable judgmend aburt
of competent jurisdiction to have resulted primafibm the
gross negligence or willful misconduct of such Imohefied
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Person.

Highlighted Provisions Under Local Rule 4001-2(a)i

45.  Local Rule 4001-2(a)(i) requires the Debtors tohhght certain provisions
included in the Postpetition Loan Agreement andItiterim Order. As discussed herein, the
Debtors believe these provisions are reasonablight of the facts and circumstances of these
cases and should be approved. The provisions Wwwsal Rule 4001-2(a)(i) included in the
Postpetition Loan Agreement and Interim Order ariolows:

(a) Local Rule 4001-2(a)(i)(A) requires the disclosurfeprovisions
that grant cross-collateralization protection (ottiean replacement liens or other
adequate protection) to prepetition secured creslitbleither the Postpetition
Loan Agreement nor the Interim Order contains arghgrovision.

(b) Local Rule 4001-2(a)(i)(B) requires the disclosafgrovisions or
findings of fact that bind the estate or other ipartn interest with respect to the
validity, perfection or amount of the secured d@ds prepetition liens or the
waiver of claims against the secured creditor witHfost giving parties in interest
an opportunity to conduct an investigation. Thetpet&ion Loan Agreement and
Interim Order contain stipulations by the Debtonshwespect to, among other
things, the valid, perfection, and amount of liévetd by the Prepetition Lenders.
(Interim Order, 14(b)).

(c) Local Rule 4001-2(a)(i)(C) requires the disclosofeprovisions
that seek to waive, without notice, whatever rigthts estate may have under
section 506(c) of the Bankruptcy Code. The Intefirder does not contain
provisions that seek to waive rights of the estatder section 506(c) without
notice. (Interim Order, 114).

(d) Local Rule 4001-2(a)(i)(D) requires the disclosafeprovisions
that immediately grant to the prepetition secureeditor liens on the debtor’s
claims and causes of action arising under sectdds 545, 547, 548, and 549 of
the Bankruptcy Code. The Interim Order does notvigeofor immediate grant of
liens on actions arising under section 544, 5457, 3848, and 549 of the
Bankruptcy Code. (Interim Order, §10(a)).

(e) Local Rule 4001-2(a)(i)(E) requires the discloswofeprovisions
that deem prepetition secured debt to be postpetitebt or that use postpetition
loans from a prepetition secured creditor to payt mat all of that secured
creditor’s prepetition debt, other than as providadsection 552(a) of the
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Bankruptcy Code. Neither the Postpetition Loan &gnent nor the Interim Order
contains any such provision.

) Local Rule 4001-2(a)(i)(F) requires the discloswifeprovisions
that provide disparate treatment for the profesdsmetained by a creditors’
committee from those professionals retained by dbbtor with respect to a
professional fee carveout. The Interim Order presidbr disparate treatment for
the professionals retained by a creditors’ committe®m those professionals
retained by the debtor (Interim Order, 118(b),ofessional fee reserve
provision]).

(9) Local Rule 4001-2(a)(i)(G) requires the disclosofeprovisions
that prime any secured lien without the consenthaf lienor. The Postpetition
Loan Agreement nor the Interim Order provide foe fhriming of any secured
lien without the consent of HTF. (Interim OrderQ{1)).

(h) Local Rule 4001-2(a)(i)(H) requires the discloswfeprovisions
that seek to affect the Court’s power to consitierdquities of the cases under 11
U.S.C. 8 552(b)(1). (Interim Order, 1910(b), 11(d))

BASIS FOR RELIEF

A.  THE REQUESTED RELIEF SHOULD BE GRANTED PURSUANT
TO SECTIONS 364(c) AND 364(d)(1) OF THE BANKRUPTCYCODE

46. As set forth above, the Debtors’ ability to maxienthe value of their estates and
successfully sell their business operations hinggsn their being able to access postpetition
financing. Section 364 of the Bankruptcy Code idggtishes among (a) obtaining unsecured
credit in the ordinary course of business, (b) miotg unsecured credit outside the ordinary
course of business, and (c) obtaining credit wpkcglized priority or on a secured basis.
Pursuant to section 364(c) of the Bankruptcy Cdfde,debtor cannot obtain postpetition credit
on an unsecured basis, a court may authorize selstoidto obtain credit or incur debt that is
entitled to super-priority administrative expense&tiss, secured by a senior lien on
unencumbered property or secured by a junior lien emcumbered property. See 11

U.S.C. § 364(c).
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47.  Under section 364 of the Bankruptcy Code, couds alay authorize postpetition
credit secured by a senior or equal lien on encuetbproperty if the debtor cannot obtain credit
elsewhere and the interests of existing lienholdees adequately protectedSeell U.S.C.

8 364(d)(1). Specifically, section 364(d)(1) oétBankruptcy Code provides, in relevant part,
that a court may, after notice and a hearing:

authorize the obtaining of credit or the incurriobdebt secured by a senior or
equal lien on property of the estate that is suligea lien only if—

(A) the [debtor] is unable to obtain credit othesgjiand

(B) there is adequate protection of the intereghefholder of the lien on the
property of the estate on which such senior or Eerais proposed to be
granted.

11 U.S.C. § 364(d)(1).

l. The Debtors Have Exercised Their Business Judgmenmnt Entering Into the
DIP Facility

48. A debtor’s decision to enter into a postpetitiondimg facility under section 364
of the Bankruptcy Code is governed by the busifedgment standardSee, In re Ames Dep’t
Stores, Inc.115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990) (“casensstently reflect that the court’s
discretion under section 364 is to be utilized aougds that permit reasonable business
judgment to be exercised so long as the financgngeanent does not contain terms that leverage
the bankruptcy process and powers or its purposetiso much to benefit the estate as it is to
benefit parties in interest.”see also, In re Farmland Indus., In@94 B.R. 855, 881 (Bankr.
W.D. Mo. 2003) (noting that approval of postpetitibnancing requiregnter alia, an exercise
of “sound and reasonable business judgmert’yg Trans World Airlines, In¢.163 B.R. 964,
974 (Bankr. D. Del. 1994) (noting that the interioan, receivable facility and asset based
facility were approved because they “reflect[edjrsband prudent business judgment . . . [were]

reasonable under the circumstances and in therbesgst of [the debtor] and its creditors.”).
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49.  Bankruptcy courts routinely accept a debtor's besin judgment on many
business decisions, including the decision to hemmney. See e.g, In re Simasko Prod. Cp.
47 B.R. 444, 449 (D. Colo. 1985) (“[bJusiness judgnts should be left to the board room and
not to this Court”). (CitingMatter of Lifeguard Indust., Inc37 B.R. 3 (Bankr. S.D. Ohio
1983)). Further, one court has noted that “[m]eracting scrutiny [of the debtor’s business
decisions] would slow the administration of the tibels estate and increase its cost, interfere
with the Bankruptcy Code’s provision for privatentm| of administration of the estate, and
threaten the court’s ability to control a case inipfly.” Richmond Leasing Co. v. Capital Bank,
N.A, 762 F.2d 1303, 1311 (5th Cir. 1985).

50. Bankruptcy courts generally will defer to a debiar possession’s business
judgment regarding the need for and the proposedtifunds, unless such decision is arbitrary
and capricious.See In re Curlew Valley Assoc$4 B.R. 506, 511-13 (Bankr. D. Utah 1981);
see also, Trans World Airline$63 B.R. at 974 (approving interim loan, receivaldcility and
asset-based facility based upon prudent businelggnent of the debtor). Bankruptcy courts
generally will not second-guess a debtor in posse'ssbusiness decisions involving “a business
judgment made in good faith, upon a reasonablespasid within the scope of his authority
under the Code.Curlew Valley 14 B.R. at 513-14.

51. The Debtors have exercised sound business judgnmerdetermining the
appropriateness of the DIP Facility and have satighe legal prerequisites to incur debt on the
terms and conditions set forth in the Postpetiti@man Agreement. The Postpetition Loan
Agreement contains terms and conditions that agdést available under the circumstances and
provides the Debtors with sufficient liquidity dog the period of the Budget. In addition, the

Interim Order preserves the rights of other partemterest, including any statutory committee
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of unsecured creditors, to investigate and chadlethg validity, enforceability, perfection, and
priority of the Prepetition First Priority Obliganis and the liens and security interests granted in
connection therewith. This Court has previouslypraped similar debtor-in-possession
financing agreements where the debtor was nottahbidtain postpetition financing under other
conditions® Seee.g, In re Imris, Inc., et al.Case No. 15-11133 (Bankr. D. Del. May 25, 2015);
In re Cal Dive Int'l, Inc., et al.Case No. 15-10458 (Bankr. D. Del. April 20, 2Q1B)re Digital
Domain Media Group, Inc., et alCase No. 12-12568 (BLS) (Bankr. D. Del. Nov. @12);In

re Real Mex Rests., Inc. et,aCase No. 11-13122 (BLS) (Bankr. D. Del. Nov. 812);In re
Landsource Cmtys. Dev. LLC, et,&ase No. 08-11111 (KJC) (Bankr. D. Del. July 2008)

52. The funds provided by the DIP Facility are esséritaenable the Debtors to
continue to operate during the course of thesetehdd cases while working towards a sale
transaction that is in the best interest of thatest Indeed, failure to obtain approval of the DI
Facility will lead to a wind-down of the Debtorsu&iness operations which, in turn, will
preclude any sale of the Debtors’ assets and aglyea$fect the value ultimately received by
stakeholders.

53. Accordingly, pursuant to sections 364(c) and (d)thef Bankruptcy Code, the
Debtors respectfully submit that they should bentga authority to obtain financing from the
DIP Lenders on the terms set forth in the Posipatitoan Agreement.

Il. The DIP Facility Represents the Best Financing Avéable

54. A debtor seeking financing under section 364(cthaf Bankruptcy Code must
make a reasonable effort to seek other sourcesisdcured credit, but is granted deference in

acting in accordance with its business judgment amteed, is not required to seek credit from

6 The referenced orders are voluminous in natureaaadot attached to this Motion; however, in

light of the requirements of Local Rule 7007-2(&)(wndersigned counsel will make copies of each
order available to the Court or to any party tlkeguests them.
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every possible sourceSeee.g, Ames Dep't Storeq,15 B.R. at 40 (approving financing facility
and holding that debtor made reasonable effortsatsfy the standards of section 364(c) to
obtain less onerous terms where debtor approachedending institutions, was rejected by two
and selected the least onerous financing optiom ftbe remaining two lenderspBray v.
Shenandoah Fed. Sav. & Loan Assoc. (In re SnowSloog 789 F.2d 1085, 1088 (4th Cir.
1986) (“[t]he statute imposes no duty to seek ¢riedm every possible lender before concluding
that such credit is unavailable”).

55.  Moreover, where few lenders likely can or will exlethe necessary credit to a
debtor, “it would be unrealistic and unnecessarydquire [the debtor] to conduct such an
exhaustive search for financingri re Sky Valley, In¢.100 B.R. 107, 113 (Bankr. N.D. Ga.
1988), aff'd sub nom.Anchor Sav. Bank FSB v. Sky Valley, 8@ B.R. 117, 120 (N.D. Ga.
1989); see also, In re Garland Corp6 B.R. 456, 461 (B.A.P. 1st Cir. 1980) (secureedi
under section 364(c)(2) authorized, after noticd anhearing, upon showing that unsecured
credit unobtainable)in re Stanley Hotel, In¢.15 B.R. 660, 663 (D. Colo. 1981) (bankruptcy
court’s finding that two national banks refusedjtant unsecured loans was sufficient to support
conclusion that section 364 requirement was matjes Dep’t Stored.15 B.R. at 37-39 (debtor
must show that it made reasonable efforts to sd®d dources of financing under section 364(a)
and (b)).

56. The Debtors and their advisors conducted an extensiarketing process pre-
petition to solicit both financing and sale prodesarhe Debtors have determined that the terms
and conditions of the DIP Facility are the bestilatde under the circumstances and address the
Debtors’ working capital needs, and no other entigs willing to provide financing on any

better terms. Postpetition financing is not othsewavailable without granting, pursuant to
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section 364(c)(1) of the Bankruptcy Code, claimsitng priority over any and all administrative
expenses of the kinds specified in sections 503 507(b) of the Bankruptcy Code, and
securing such indebtedness and obligations wittséoerity interests in and the liens upon the
DIP Collateral pursuant to section 364(c) and fdhe Bankruptcy Code (in each case subject to
the Carveout and Permitted Liens). The Debtorsuaeble to obtain the necessary postpetition
financing that they need on terms more favorabéntthose provided by the DIP Facility.
Accordingly, the Debtors’ efforts to obtain posipeh financing satisfy the statutory
requirements of section 364(c) of the Bankruptcgd€o
[l The DIP Facility Is Necessary to Maintain the Debtrs’ Ongoing Business

Operations and to Successfully Consummate a Saletbe Debtors’ Assets in
These Cases

57. The DIP Facility, if approved, will provide esseitworking capital, allowing the
Debtors to maintain the value of their assets had bngoing business operations while working
towards a sale of the Debtors’ assets in thesetehaf cases. In addition, the DIP Facility will
provide the Debtors’ various constituencies, inglgd employees, vendors, and service
providers, with confidence in the Debtors’ ability maintain operations while working towards
a sale transaction.

58. If the relief sought in this Motion is denied orlalged, the Debtors likely will
experience immediate business disruptions, andDiletors’ ability to consummate a sale
transaction and maximize value for the estates beayreparably damaged. Accordingly, the
DIP Facility is necessary to maximize value for Bebtors’ estates and inures to the benefit of

creditors and all parties in interest.
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V. The Terms of the DIP Facility Are Fair, Reasonableand Adequate Under
the Circumstances

59. In considering whether the terms of postpetitioraficing are fair and reasonable,
courts consider the terms in light of the relatsiecumstances of both the debtor and the
potential lender.See, Farmland Indus., Inc294 B.R. at 886see also, Unsecured Creditors’
Comm. Mobil Oil Corp. v. First Nat'l Bank & TrustoC(In re Ellingsen MacLean Oil Cq.p5
B.R. 358, 365 (W.D. Mich. 1986) (a debtor may haweenter into hard bargains to acquire
funds). The appropriateness of a proposed fingraaility should also be considered in light of
current market conditionsSee, Transcript of Recoat 740:4—6)n re Lyondell Chem. CpNo.
09-10023 (REG) (Bankr. S.D.N.Y. Feb. 27, 2009) {§{Beason of present market conditions, as
disappointing as the [DIP] pricing terms are, Hftne provisions reasonable here and now.”).

60. The terms and conditions of the DIP Facility weegatiated in good faith and at
arm’s length among the parties, culminating inRlostpetition Loan Agreement that is designed
to provide the Debtors with essential working calpiatnd maintain the Debtors’ ongoing
business operations while working towards a satbh@Debtors’ assets. Indeed, when viewed in
its totality, the DIP Facility reflects the Debtbrexercise of prudent business judgment
consistent with their fiduciary duties and is sup@d by fair consideration.

V. Section 364(e) Protections Should Apply to the DIPacility

61. The terms and conditions of the DIP Facility are &énd reasonable, and were
negotiated extensively by well-represented, inddpanparties in good faith and at arm’s length.
Accordingly, the Court should find that the DIP dens are “good faith” lenders within the
meaning of Bankruptcy Code section 364(e), andniigled to all of the protections afforded by

that section.
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B. THE PROPOSED ADEQUATE PROTECTION IS APPROPRIATE

62. By this Motion, the Debtors do not request auttamn to use of Cash
Collateral. Further, the Debtors have receivedinoation that Square 1 consents to the terms
and conditions of and entry into the Postpetiti@ah Agreement. Nevertheless, the Debtors can
demonstrate that Square 1 and HTF are adequatatiggped. The focus of the requirement for
adequate protection is to protect a secured crefido the diminution in value of its interest in
the particular collateral during the period of uSee In re Swedeland Dev. Group, Jri6 F.3d
552, 564 (3d Cir. 1994) (“The whole purpose of adgq protection for a creditor is to insure
that the creditor receives the value for which heghined prebankruptcy.”) (internal citations
omitted).

63. Courts have also held that adequate protection meayemonstrated by showing
that the secured creditor’s interest in the colidtes preserved by the debtor’s use of the cash
collateral in a manner that maintains or enhanbescollateral’s value.See In re Salem Plaza
Assocs. 135 B.R. 753, 758 (Bankr. S.D.N.Y. 1992) (holdititat a secured creditor was
adequately protected when cash collateral was tspdy necessary operating expensks)g
Constable Plaza Assocs., L.B25 B.R. 98, 105-06 (Bankr. S.D.N.Y. 1991) (auttiog debtor
to use cash collateral to operate and maintaic®ftuilding, thereby protecting secured lender’s
collateral and existing equity cushiomgcord in re Atrium Dev. Cp159 B.R. 464, 471 (Bankr.
E.D. Va. 1993) (“Adequate protection is typicallst&blished by the fact that cash is being used
to maintain and enhance the value of the underlyingme producing real property in which the
creditor also usually holds a security interestMicCombs Props. VI, Ltd. V. First Tex. Sav.
Ass’n (In re McCombs Props. VI, Ltd88 B.R. 261, 267 (Bankr. C.D. Cal. 1988) (holdihgt
committing to use cash collateral for operating enges substantially eliminated the risk of

diminution in the secured creditor’s interest i ttollateral). The proposed adequate protection
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is appropriate under the circumstances. Spedifidaére, absent the financing described herein,
the Debtors will certainly be forced to liquidat@ccordingly, the Debtors should be authorized
to enter into the Postpetition Loan Agreement asosth herein.

C. MODIFICATION OF THE AUTOMATIC STAY ON A LIMITED BASIS IS
WARRANTED

64. The relief requested herein contemplates a motidicaof the automatic stay
pursuant to Bankruptcy Code section 362 to thengxtecessary to permit the DIP Lenders to
exercise, upon the occurrence and during the aaattion of any Event of Default, all rights and
remedies provided for in the Postpetition Loan A&gnent, the Postpetition Documents, the
Interim Order, and the Final Order, and to takeiows actions without further order of or
application to the Court.

65.  Stay modification provisions of this sort are oaiynand usual features of debtor
in possession financing facilities and, in the Dedt business judgment, are reasonable under
the present circumstances. Accordingly, the Cebduld modify the automatic stay to the
extent contemplated by the Postpetition Loan Agexgnand Postpetition Documents and the
proposed DIP Orders.

D. INTERIM APPROVAL AND SCHEDULING OF FINAL HEARING

66. As set forth above, Bankruptcy Rules 4001(b) ang(ovide that a final hearing
on a motion to obtain credit under section 364hef Bankruptcy Code may not be commenced
earlier than fourteen (14) days after the servitsuzh motion. Upon request, however, the
Court is empowered to conduct a preliminary ex@editearing on the motion and the obtaining
of credit to the extent necessary to avoid immecdiend irreparable harm to a debtor’s estate.

67. Absent relief on an interim basis pursuant to thterim Order, the Debtors will

be unable to satisfy their immediate and projegiagment obligations, including payroll and
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other operating expenses. Given the immediate isadarable harm to be suffered by the
Debtors absent interim relief, the Debtors respdlgtirequest that the Court schedule and
conduct a preliminary hearing on the Motion anda@ahorize the Debtors, from the entry of the
Interim Order until the Final Hearing, to obtainedit under the terms contained in the
Postpetition Loan Agreement, and (b) schedule thal Hearing.
E.  WAIVER OF BANKRUPTCY RULES 6004(a) AND (h)

68. The Debtors believe an efficient and expeditiousrapal and implementation of
the DIP Facility is in the best interests of thereditors and other parties in interest, including
patients. Accordingly, the Debtors seek waivertled notice requirements under Bankruptcy
Rule 6004(a) and the 14-day stay of orders autingrithe use, sale, or lease of property under
Bankruptcy Rule 6004(h).

NOTICE

69. No trustee, examiner, or statutory committee ofeansed creditors has been
appointed in these chapter 11 cases. Notice sfMioition will be provided to: (i) the Office of
the United States Trustee for the District of Dedeay (ii) counsel to H.I.G. European Capital
Partners LLP and its affiliates, as DIP lendei§; ¢ounsel to Pacific Western Bank as successor
in interest by merger to Square 1 Bank, as seaiuddr; (iv) counsel to Horizon Funding Trust
2013-1, LLC as subordinated lender; (v) counsaMibmington Trust, National Association, as
administrative agent and collateral agent to tlestain Debtor-in-Possession Credit Agreement
dated as of November 15, 2016 between Xtera Conwations, Inc. and Wilmington Trust,
National Association.; (vi) the parties included thie Debtors’ consolidated list of twenty (20)
largest unsecured creditors; (vii) the Internal &me Service; and (viii) the United States

Attorney for the District of Delaware and all othetiates in which the Debtors operate. The
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Debtors submit that, in light of the nature of tledief requested, no other or further notice is
necessary or required.

NO PRIOR REQUEST

70.  No previous request for the relief sought in thistldn has been made to this

Court or any other court.

[REMAINDER OF PAGE LEFT INTENTIONALLY BLANK
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CONCLUSION

WHEREFORE, the Debtors respectfully request tha @ourt (i) enter an order
substantially in the form of the proposed Interimd€ attached hereto as Exhibit A, (ii) after the
Final Hearing, enter the Final Order substantiallyhe form that shall be filed with the Court,
and (iii) grant such other and further relief ais bourt deems just and proper.

Dated: November 15, 2016
Wilmington, Delaware Respectfully submitted,

DLA PIPER LLP (US)

/sl Stuart Brown

Stuart M. Brown (DE 4050)

Maris Kandestin (DE 5294)

1201 North Market Street, Suite 2100
Wilmington, Delaware 19801
Telephone: (302) 468-5700
Facsimile: (302) 394-2341

Email: stuart.orown@dlapiper.com
Email: maris.kandestin@dlapiper.com

--and --

Thomas R. Califanopfo hac viceadmission pending)
Jamila Justine Willisgro hac viceadmission pending)
DLA Piper LLP (US)

1251 Avenue of the Americas

New York, New York 10020

Telephone: (212) 335-4500

Facsimile: (212) 335-4501

Email: thomas.califano@dlapiper.com

Email: jamila.willis@dlapiper.com

Proposed Counsel to Debtors and
Debtors in Possession
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EXHIBIT A

[Proposed Interim Order]
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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF DELAWARE

In re: Chapter 11
XTERA COMMUNICATIONS, INC,,et al, Case No. 16- 12577 ()
Debtors! (Jointly Administered)
Re:D.I.

INTERIM ORDER (I) AUTHORIZING DEBTORS TO OBTAIN POS TPETITION
FINANCING (1) GRANTING ADEQUATE PROTECTION TO THE PREPETITION
SECURED PARTIES AND (lll) GRANTING RELATED RELIEF

AND (Ill) SCHEDULING A FINAL HEARING

Upon the motion (theMotion”)? of Xtera Communications, Inc.Xtera Inc.”) and the

other debtors and debtors in possession (colldgtitlee “Debtors’) in the above-captioned chapter 11
cases (collectively, theChapter 11 Case9 for interim and final relief under sections 18%(361, 362,
363(c), 363(m), 364(c)(l), 364(c)(2), 364(d)(IpAe) and 507 of title 11 of the United States Cdde
U.S.C. 88 101, et seq. (as amended, tBankruptcy Code”), Rules 2002, 4001 and 9014 of the
Federal Rules of Bankruptcy Procedure (as ameridedBankruptcy Rules’), and rule 4001-2 of the
Local Rules of Bankruptcy Practice and Procedurdhef United States Bankruptcy Court for the
District of Delaware (as amended, thetal Rules’) seeking, among other things:

M authorization for Xtera Inc., as borrower (tli&ofrower”), to obtain, and for each of the
other Debtors to guarantee (in such capacities; @&rantors” and, together with the Borrower, the

“Loan Parties’) secured postpetition financing (th®IP Financing”) in the form of a term loan

! The Debtors in these Chapter 11 cases, togeitiethe last four digits of each Debtor’s fedeia! tdentification

number, are as follows: Xtera Communications, (4611); Xtera Communications, Ltd. (9610); Xteran@ounications
Canada, Ltd. (2053); Xtera Communications Hong Kbitg (7411); PMX Holdings, Ltd (4611); Azea Netwer Inc.
(7821); Neovus, Inc. (2940); and Xtera Asia HoldingLC (4611). The mailing address for the Debteodely for purposes
of notices and communications, is 500 W. Bethanyé®uite 100 Allen, TX 75013.

2 Capitalized terms used but not otherwise defimer@in shall have the meanings ascribed to theheiMotion or
the DIP Documents, as applicable.
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facility (the “DIP Facility”) in an aggregate principal amount of up to $7,498 (the DIP Loans”),
on the terms and conditions set forth in this Ordleis “Interim Order ) and the DIP Documents (as
defined below);

() authorization for the Loan Parties to execute agliver the Debtor-in-Possession Credit
Agreement dated as of the date of this Interim Qrdmong the Borrower, the Guarantors, the lenders
from time to time party thereto (thedDIP Lenders’), and Wilmington Trust, National Association
(“Wilmington Trust "), as administrative agent and collateral ageatléctively, in such capacities, the
“DIP Agent” and, together with the DIP Lenders, th2lP Secured Partie$), substantially in the form
annexed to the Motion as Exhibit A (as amendedpkempented or otherwise modified from time to time
in accordance with the terms hereof and thereef,"EHP Credit Agreement’, and, collectively with
the schedules and exhibits attached thereto, edleagents, documents, certificates, instrumentsoand/
amendments executed by and/or delivered by or yoLaan Party in connection therewith and the
Orders, the DIP Documents) and to perform all such other and further acddsn@ay be required in
connection with the DIP Documents;

() the granting to the DIP Agent (for the benefit bé tDIP Secured Parties) of the DIP
Liens and the DIP Superpriority Claims (each aseefbelow);

(IV) authorization for the DIP Agent to exercise remedismder the DIP Documents and
modification of the stay upon the occurrence anmihduthe continuance of an Event of Default;

(V)  approval of certain stipulations by the Debtorshwitspect to the Existing Agreements
(as defined herein) and the obligations, lienssawlrity interests arising therefrom, subject orights
preserved for parties in interest in Paragraphf2his Interim Order;

(V1) subject only to and effective upon entry of theaFi@rder (as defined below), the waiver

of (i) Debtors’ right to surcharge the PrepetitiGollateral and the DIP Collateral (as defined bglow
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pursuant to section 506(c) of the Bankruptcy Cauhet (ii) any rights of the Debtors under the “emggit
of the case” exception in section 552(b) of the lBaptcy Code,;

(VIl) granting adequate protection to the PrepetitiorufetParties (as defined below);

(V1) modification of the automatic stay to the extentfggh in this Interim Order;

(IX)  pursuant to Bankruptcy Rule 4001, scheduling agrimt hearing on November __, 2016
(the “Interim Hearing ") on the Motion to be held before this Court tansmler entry of the Interim
Order;

(X)  scheduling a final hearing (th&ihal Hearing”) to be held within twenty-five (25) days
of the entry of the Interim Order to consider erdfya final order (theFinal Order” and together with
the Interim Order, theOrders”) approving the relief granted herein on a finasis and authorizing the
Borrower to borrow, and the Guarantors to guarantpeo the full amount of the DIP Financing.

The Debtors having commenced the Chapter 11 Casefled and served the Motion on
the Petition Date; and appropriate notice of thaitdMoand the Interim Hearing having been served by
the Debtors on the Office of the United States feidor the District of Delaware (th&J)''S. Truste€),
holders of the combined 20 largest unsecured claigasnst the Debtors, counsel to the DIP Agent,
counsel to the Prepetition Secured Parties, counsdbrizon Funding Trust 2013-1; the Bridge Loan
Investors; the Internal Revenue Service, the SEsiExchange Commission, and the United States
Attorney’s Office for the District of Delaware (tHi@&lotice Parties); and it appearing that no further
notice of the Motion and the Interim Hearing needpbovided under the circumstances; and the Court
having reviewed the Motion; and the Interim Hearvaying been held before this Court; and upon the
record made by the Debtors in the Motion, in eclaration of Joseph R. Chinnici in Support of

Chapter 11 Petitions and First Day Pleadin@ke ‘First Day Declaration”) [D.l. ], and the other

evidence admitted or adduced and the argumentsusisel made at the Interim Hearing; and the Court
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having determined that the relief requested in khation is necessary to avoid immediate and
irreparable harm to the Debtors and their estases] the Court having determined that the legal and
factual bases set forth in the Motion and on tleenme before the Court establish just cause forehef
granted herein; and after due deliberation andcserfit cause appearing therefor:

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that

1. Approval of Motion. The relief requested in the Motion is granted onngé@rim basis in
accordance with the terms of this Interim OrdenyAbjections to the Motion with respect to thergnt
of this Interim Order that have not been withdrawmjived or settled, and all reservations of rights
included therein, are hereby denied and overruledhe merits. This Interim Order shall become
effective immediately upon its entry.

2. Jurisdiction. This Court has core jurisdiction over the ChapteIChses, the Debtors, the
Motion, and the parties and exclusive jurisdictiover the property affected hereby pursuant to 28
U.S.C. 88 157(b) and 1334. Venue is proper befuseCourt pursuant to 28 U.S.C. 88 1408 and 1409.

3. Notice. Proper, timely, adequate and sufficient notice e Motion and the Interim
Hearing has been provided in accordance with thekiBgtcy Code, the Bankruptcy Rules and the
Local Rules, and no other or further notice of Metion or the entry of this Interim Order shall be
required, except as set forth in Paragraph 36 beldWe interim relief granted herein is necessary t
avoid immediate and irreparable harm to the Deldadstheir estates pending the Final Hearing.

4. Debtors’ StipulationsSubject to the limitations contained in Paragraghb2low, the

Debtors admit, stipulate and agree as followstHfemselves and their estates:

(@) Prepetition Secured ObligatiansAs of the date of the filing (thePétition

Date”) of the Debtors’ chapter 11 cases (tli&hapter 11 Case?, the Debtor-parties to the Existing
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Agreement$ (collectively, the Prepetition Obligors”) were truly and justly indebted, without
defense, counterclaim or offset of any kind, tQ:tfie lender party to the Prepetition Senior Loan
Agreement (the Prepetition Senior Lender’), in the aggregate principal amount of not lelsant
$8,059,610.46 in respect of loans and other extessdf credit made pursuant to the Prepetition@eni
Loan Agreement, plus accrued and unpaid interesetim and all premiums, expenses, indemnity, and
reimbursement obligations accrued thereunder ahdthér fees and expenses (including fees and
expenses of attorneys and advisors) as providethenPrepetition Senior Loan Documents (the
“Prepetition Senior Loan Obligations); (ii) the lender party to the Prepetition Suboated Loan
Agreement (the Prepetition Subordinated Lender’) in the aggregate principal amount of not less
than $6,155,037.56 in respect of loans and othemeions of credit made pursuant to the Prepetition
Subordinated Loan Agreement, plus accrued and dnptarest thereon and all premiums, expenses,
indemnity, and reimbursement obligations accrueeretinder and all other fees and expenses
(including fees and expenses of attorneys and adyisas provided in the Prepetition Subordinated
Loan Documents (thePrepetition Subordinated Loan Obligations); and (iii) each lender party to a
Prepetition Bridge Loan Document (collectively, thBrepetition Bridge Loan Lenders, and
together with the Prepetition Senior Lender andRhepetition Subordinated Lender, therépetition
Secured Partie8) in the aggregate principal amount (collectively &l Prepetition Bridge Loan
Lenders) of not less than $1,203,616.44 in respéotxtensions of credit made pursuant to the
Prepetition Bridge Loan Notes, plus accrued andaighmterest thereon and all premiums, expenses,
indemnity, and reimbursement obligations accrueeretinder and all other fees and expenses

(including fees and expenses of attorneys and adjisas provided in the Prepetition Bridge Loan

3 “Existing Agreements$ as used herein shall mean the Prepetition Sémian Agreement, the Prepetition

Subordinated Loan Agreement, the Prepetition Bridogn Documents together with ancillary agreemerdsiding any
security, pledge and guaranty agreements andnat dbcumentation executed in connection with drig@foregoing, each
as amended, supplemented or otherwise modified.
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Documents (thePrepetition Bridge Loan Obligations’ and collectively with the Prepetition Senior
Loan Obligations, Prepetition Subordinated Loan i@abions, the Prepetition Secured
Obligations”);

(b) Prepetition Secured Obligations. The PrepetiBenured Obligations in the full

amount outstanding on the Petition Date constith&e legal, valid and binding and non-avoidable
obligations of the Prepetition Obligors to the walet Prepetition Secured Parties to the Existing
Agreements.

(c) Prepetition Liens. The liens and security inteveganted by the Prepetition

Obligors to the Prepetition Secured Parties (fPrepetition Liens’) are: (i) valid, binding, perfected,
enforceable liens on and security interests in pbesonal property of each Prepetition Obligor
constituting “Collateral” under, and as defined @Ry prepetition security agreement, control
agreement, pledge agreement, financing statememtgage or other similar documents (together, the
“Prepetition Collateral™); and (ii) not subject to objection, defense, t&sh, avoidance, reduction, or
disallowance (whether equitable, contractual orentiise) of any kind pursuant to the Bankruptcy
Code or applicable non-bankruptcy law by any persoentity.

(d) Prepetition Senior Loan Liens. The Prepetitionnkiesecuring the Prepetition

Senior Loan Obligations (thePtepetition Senior Loan Liens) are subject and subordinate only to:
(i) after giving effect to this Interim Order, ti@@arve-Out and the DIP Liens; and (ii) other validia
unavoidable liens perfected prior to the Petiticatdd(or perfected after the Petition Date to thermx
permitted by section 546(b) of the Bankruptcy Coahbjch are permitted under the Prepetition Senior
Loan Documents and to the extent such permitted #e senior to the Prepetition Senior Loan Liens.

(e) Prepetition Subordinated Loan Liens. The PrepetitLiens securing the

Prepetition Subordinated Loan Obligations (tReepetition Subordinated Loan Liens), are subject
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and subordinate only to: (i) after giving effectthas Interim Order, the Carve-Out and the DIP kien
(i) the Prepetition Senior Loan Liens; and (iither valid and unavoidable liens perfected priothi
Petition Date (or perfected after the Petition Ditehe extent permitted by section 546(b) of the
Bankruptcy Code) which are permitted under the &igpn Subordinated Loan Documents and to the
extent such permitted liens are senior to the RitepeSubordinated Loan Liens.

()] Prepetition Bridge Loan Liens. the Prepetitionrisesecuring the Prepetition

Bridge Loan Obligations (thePfrepetition Bridge Loan Liens’), are subject and subordinate only to:
(i) after giving effect to this Interim Order, ti&arve-Out and the DIP Liens; (ii) the Prepetitieanir
Loan Liens; (iii) the Prepetition Subordinated Ldaens; and (iv) other valid and unavoidable liens
perfected prior to the Petition Date (or perfectdter the Petition Date to the extent permitted by
section 546(b) of the Bankruptcy Code) which arenmi¢éed under the Prepetition Bridge Loan
Documents and to the extent such permitted lieesanior to the Prepetition Bridge Loan Liens.

(9) Depository Accounts. All cash, securities or otpesperty of the Loan Parties

(and the proceeds therefrom) as of the PetitioeDatluding, without limitation, all cash, secig# or
other property (and the proceeds therefrom) andramounts on deposit or maintained by the Loan
Parties in any account or accounts with any deposiinstitution (collectively, the Depository
Institutions”) were subject to rights of set-off and valid, petdelc enforceable, first priority liens
under the Existing Agreements and applicable lawtHe benefit of the Prepetition Secured Parties.

(h) Cash Collateral. All proceeds of the Prepetitiomll&eral (including cash on

deposit at Depository Institutions as of the RatitiDate, securities or other property, whetherestthip
control agreements or otherwise, in each case ¢bastitutes Prepetition Collateral) are “cash

collateral’ of the Prepetition Secured Parties itthe meaning of section 363(a) of the Bankruptcy
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Code (the Cash Collaterarl’), and shall be held in accordance with the DIRRdIr Agreement and
subject to the terms of this Interim Order (inchgisubject to the DIP Liens).
(1) Releases. Subject to entry of the Final Order thred Challenge Period, the

Debtors hereby forever, unconditionally and irreadalg release, discharge, and acquit the DIP Agent,
the DIP Lenders, and each of the Prepetition SecBeeties, and each of their respective successors,
assigns, affiliates, subsidiaries, parents, officeshareholders, directors, employees, attorneys, a
agents, past, present, and future, and their r&éspebeirs, predecessors, successors, and assigns
(collectively, the Release€3 of and from any and all claims, controversies, dlisp, liabilities,
obligations, demands, damages, expenses (incluakmgput limitation, reasonable attorneys’ and
financial advisors’ fees), debts, liens, actiomg] aauses of action of any and every nature wheg¢spe
whether arising in law or otherwise, and whethenairknown or matured, arising out of or relatiog t
as applicable, the DIP Facility, the DIP Documetit®, Existing Agreements and/or the transactions
contemplated hereunder or thereunder includindhomtit limitation, (A) any so-called “lender liabifit
or equitable subordination claims or defensesafB) and all claims and causes of action arisingeund
the Bankruptcy Code, and (C) any and all claims eadses of action with respect to the extent,
validity, priority, perfection, or avoidability ahe DIP Liens, the DIP Obligations (as defined b#glo
the Prepetition Liens, and the Prepetition Oblmyai The Debtors further waive and release any
defense, right of counterclaim, right of set-off,deduction to the payment of the DIP Obligationd a
the Prepetition Obligations that the Debtors nowehar may claim to have against the Releasees,
arising out of, connected with, or relating to @mg all acts, omissions, or events occurring gadhe
Court entering this Interim Order.

5. Indemnity The Debtors shall, jointly and severally, beigdiied to indemnify and hold

harmless each of (v) the Prepetition Senior Len(ley,the DIP Agent, and (x) the DIP Lenders and
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each of their respective affiliates, equity holdepartners, managers, investors, officers, diractor
fiduciaries, employees, agents, trustees, advisti®neys and representatives (each,ladémnified
Persori) from and against all losses, claims, liabilitiegndhges, and expenses (including, without
limitation, as to each of (i) the Prepetition Seniender, (ii) the DIP Agent and (iii) the DIP Leargd, in
each case of and from the reasonable and documésdand out-of-pocket disbursements of one
primary counsel, one local counsel and one findradaisor, and, if necessary, a single special seln
for each relevant specialty) in connection with anyestigation, litigation or proceeding, or the
preparation of any defense with respect theretsingrout of or relating to the DIP Facility or aather
transactions contemplated under the DIP Documedispe to the extent arising from any dispute solely
among Indemnified Persons which does not ariseobahy act or omission of the Debtors (other than
any proceeding against any Indemnified Personysaieits capacity or in fulfilling its role as tHelP
Agent or any similar role); provided, that, no Ind@fied Person will be indemnified for any cost,
expense or liability to the extent determined fimal, non-appealable judgment of a court of cotape
jurisdiction to have resulted from the bad faittguld, gross negligence or willful misconduct oflsuc
Indemnified Person. Further, the Debtors shalliooetto perform and shall be obligated in all respe
with respect to the indemnification obligationdavor of the Prepetition Secured Parties set fortine
Existing Agreements if and to the extent such indioation claims are allowable under Section 502 o
Section 506(b) of the Bankruptcy Code (measurebaowit giving effect to the DIP Loans).

6. Findings Regarding the DIP Loans, the Use of thep@tition Collateral.

(a) Good and Sufficient Cause. Good cause has beemnsfoy the entry of this

Interim Order.

(b) Immediate Need for Financing. The Loan Partiesehan immediate need to

obtain the DIP Loans and continue to use the PitepeCollateral (other than Cash Collateral) inler
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to permit, among other things, the orderly contimmraof the operation of their businesses, to naamt
business relationships with employees, vendorsplgup and customers, to make payroll, to make
capital expenditures, to satisfy the costs of adtration of the Chapter 11 Cases, and to prowde f
other working capital and operational needs. Tbeess of the Loan Parties to sufficient working
capital and liquidity through the incurrence of nawlebtedness under the DIP Documents and other
financial accommodations provided under the DIP uboents is necessary and vital to maximizing the
Debtors’ enterprise value for all constituencies] & preserving the Debtors’ assets for the benéfi
their creditors and their estates.

(c) Best Financing Available. The Debtors are unablelitain financing on more

favorable terms from sources other than the DIRJees pursuant to, and for the purposes set forth in
the Motion and are unable to obtain adequate unsdaredit allowable under section 503(b)(l) of the
Bankruptcy Code as an administrative expense. Délgors are also unable to obtain secured credit
allowable under sections 364(c)(l), 364(c)(2), &6d(c)(3) of the Bankruptcy Code without granting
priming liens under section 364(d)(l) of the Bangticy Code and the DIP Superpriority Claims on the
terms and conditions set forth in this Interim Qrded the DIP Documents.

(d) Fair and Reasonable Terms. Based on the recoodebfe Court at the Interim

Hearing, the terms of the DIP Financing and thenseon which the Loan Parties may continue to use
the Prepetition Collateral (other than Cash Coiddjepursuant to this Interim Order and the DIP
Documents are fair and reasonable, reflect the LReamies’ exercise of prudent business judgment

consistent with their fiduciary duties and congatreasonably equivalent value and fair considenati

(e) Arm’s Length Negotiations. The DIP Documents amel tise of the Prepetition
Collateral have been the subject of extensive negams conducted in good faith and at arm’s length

among the Loan Parties, the DIP Secured Partiesthen Prepetition Secured Parties, and all of the
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Loan Parties’ obligations and indebtedness arigimder or in connection with the DIP Documents and
this Interim Order, including without limitation ¢hindemnity provided for in paragraph 5,
(collectively, the DIP Obligations”) shall be deemed to have been extended by thelBielers in
“good faith” as such term is used in section 364(fed)he Bankruptcy Code, and in express reliance
upon the protections set forth therein, and stakifititled to the full protection of section 364¢¢the
Bankruptcy Code in the event that this Interim @rdeany provision hereof is vacated, reversed or
modified on appeal or otherwise.

M Immediate and Irreparable Harm. Absent grantirg riglief set forth in this

Interim Order, the Loan Parties and their busin@ssrations will be immediately and irreparably
harmed. In particular, the Loan Parties requirm@diate postpetition financing, and continued use o
the Prepetition Collateral (other than Cash Coildjein order to, among other things, permit the
orderly continuation of their businesses, maintma generate the confidence of customers, vendors
and employees and preserve the going concern wéltlee Loan Parties and the other Debtors. The
borrowing of the DIP Loan and the use of the PrapetCollateral in accordance with this Interim
Order and the DIP Documents are, therefore, irbds¢ interest of the Loan Parties.
7. Authorization of the DIP Loans and the DIP Documsent

(@)  Authority to Borrow. The Loan Parties are herebtharized to execute, deliver,

and perform all obligations under, the DIP Docursenthe Borrower is hereby authorized to borrow

money pursuant to the DIP Credit Agreement, and@barantors are hereby authorized to guarantee
the DIP Obligations, subject to any limitations lmrrowing under the DIP Documents, to be used for
all purposes permitted under, and subject to thragend conditions of, the DIP Documents, and pay

all Fees incurred pursuant to the DIP Documents.
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(b) Funding Account. On the Closing Date, in accoréawith Section 2.02 of the

DIP Credit Agreement, the proceeds of the DIP Losimall be funded or credited to a trust account
established at Wilmington Trust, which is and shainain subject to the exclusive control and
dominion of the DIP Agent for the benefit of theFDLenders (theFunding Account”), subject to the
terms of the Orders and the DIP Credit Agreemédh the Closing Date (and solely with respect to
(i) below upon the entry of the Final Order), Wiihgton Trust shall be authorized pursuant to a
funding authorization letter from the Borrower tomediately (including, for the avoidance of doubt,
simultaneously with the initial funding of the DIRans, if applicable) transfer funds to: (i) pay al
accrued but unpaid reasonable and documented fieesxpenses of counsel and financial advisors to
the Prepetition Senior Lender, the DIP Lender (wébpect to each of the Prepetition Senior Lender
and the DIP Lenders in an amount not greater tharmatnount set forth in the Budget) and the DIP
Agent (up to a maximum amount of $25,000), eachdoordance with the DIP Documents; (ii) the
Debtors in the sum of $2,425,679 (on account ofitm@ediate funding needs of the Debtors on or
about the Petition Date as set forth in the inilabget (as defined below)); and (iii) DLA Piper IPL
(US) to establish the Professional Fee Reservedardance with the DIP Credit Agreement. On and
after the Closing Date, certain funds of the Debtorcluding, without limitation, (X) net cash pesxs

of DIP Collateral and Prepetition Collateral dispdsof by the Debtors in the ordinary course of
business and (y) all other cash received or helthéyDebtors) shall, in accordance with the DIPd@re
Agreement, be deposited into the Funding Accouhe Debtors may, subject to conditions precedent
set forth in the DIP Credit Agreement, withdrawapply funds from the Funding Account solely to (i)
pay one or more disbursements set forth in the-éfiective Budget in an amount not to exceed the
amount for such disbursements set forth in the-#diggctive Budget (subject to Permitted Variances

(as defined below) thereto); or (i) pay any feesother amounts due and payable to the Prepetition
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Senior Lender, the DIP Lenders or the DIP Agenthi{\ieéspect to each of the Prepetition Senior Lender
and the DIP Lenders in an amount not greater tharamount set forth in the Budget), which, for the

avoidance of doubt, are not subject to Permittedaviaes, up to the maximum amount allowable

under the Budget. The Funding Account shall beust taccount of the DIP Lenders maintained with

Wilmington Trust and will not constitute property the Debtors or their estates. Notwithstanding

anything to the contrary in this Paragraph 7(belsewhere in this Interim Order, the Debtors may,

subject to conditions precedent set forth in th® @redit Agreement, withdraw or apply funds from

the Funding Account to the pay the fees and cdstiseoDIP Lenders accrued in accordance with the
DIP Documents from available funds in the Fundirggdunt that are in excess of an amount equal to
the available proceeds of the DIP Loan held infineding Account at any given time.

(c) Compliance with Budget. The Debtors are herebhianized to use the funds in

the Funding Account pursuant to the DIP Documeantd, subject to the Budget. For the avoidance of
doubt, withdraw or application of funds from thenBling Account shall only be made at the times and
in the amounts set forth in the Budget or as otlsnagreed to by the DIP Agent and the DIP Lenders.
0] For purposes hereof: (aBtidget’ means a 13-week operating budget,
which forecast shall be in form and substance faatisry to the Required Lenders (as defined in the

DIP Credit Agreementand the Prepetition Senior Lender setting forth all forecasted cash receipts

and cash disbursements of the Debtors and thesiciabies on a weekly basis for such 13-week period
beginning as of the week of the Petition Date, Wishall include, among other things, available cash
receipts, cash flow, trade expenditures and ordir@urse expenses, total expenses and capital
expenditures, fees and expenses relating to the-BtHity, fees and expenses related to these @hapt
11 Cases, working capital and other general cotpofiaancial needs; provided, that, each such

proposed budget shall only be deemed to constdutew Budget if consented to in writing by the

13
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Required Lenderand the Prepetition Senior Lender and (b) Permitted Variances means (i) all

variances that are favorable to the financial coowliand the interests of the Loan Parties and the
interests of the DIP Lenders, and (ii) any variatie# is unfavorable to the financial condition ahd
interests of the Loan Parties or the interestshefDIP Lenders and does not exceed 5.0%, tested
weekly (commencing at the end of the first calendaek ending after the Petition Date) on a non-
cumulative basis (other than with respect to feed axpenses of outside legal counsel to the
Prepetition Senior Lender, DIP Agent and the DIRde¥s, which shall be tested on a cumulative basis
for the pendency of the Chapter 11 Cases), baseql tine Budget.

(i) The Budget, the initial version of which is annexesteto as Exhibit 1,
shall permit the use of such funds: to pay (x)fe#s due to the DIP Lenders (including, without
limitation, the fees described below) under the RB&dn Documents and (y) all reasonable pre- and
post-petition professional fees and expenses (nudulegal, financial advisor, appraisal and vatuat
related fees and expenses) incurred by the PrigpeStenior Lender and the DIP Lenders, including,
without limitation, those incurred in connectiontvihe preparation, negotiation, documentation and
court approval of the DIP Documents; (y) to provierking capital to the Debtors (but not, for the
avoidance of doubt, any equity holder or otherliaté of the Borrower except as otherwise may be
permitted under the DIP Credit Agreement); and¢zund the costs of administration of these Chapte
11 Cases (including Debtors’ and Creditors’ Comeeild professional fees and expenses), subjeceto th
Budget (subject to Permitted Variances). Notwadhsding that the fees and expenses of the DIP Agent
are not included within the Budget, the Debtors la@ecby authorized to pay all fees due to the DIP
Agent under the DIP Documents (including, withoatitation, the reasonable pre- and post-petition

professional fees and expenses of its legal adyidorancial advisors, and appraisal and valuation

4 Copies of any additional or revised Budgets aypguidoy the Required Lenders shall be provided tmsel for the
Creditors’ Committee and the U.S. Trustee.

14



Case 16-12577 Doc 11-1 Filed 11/15/16 Page 16 of 44

advisors), including, without limitation, those umeced in connection with preparation, negotiation,
documentation and court approval of the DIP Documen

(d)  All Required Action. In furtherance of the foreggi and without further

approval of this Court, each Debtor is authorizegérform all acts, to make, execute and deliver al
instruments and documents (including, without latign, the execution or recordation of this Interim
Order, security agreements, mortgages and finarstagments), and to pay all fees, expenses, costs
and indemnities, in each case that may be reaspmeflired or necessary for the Loan Parties’
performance of their obligations under the DIP Raiag, including, without limitation:

0] the execution and delivery of, and performance uyndach of the DIP
Documents and, subject to entry of the Final Oted the challenge rights set forth in Paragraph 24
hereof, to provide for the releases in favor ofddskes and Indemnified Persons as set forth in
Paragraphs 4(i) and 5;

(i) the execution, delivery and performance of one oaremamendments,
waivers, consents or other modifications to andeuride DIP Documents, in each case in accordance
with the terms of the DIP Documents and in sucimfas the Loan Parties and each of the DIP Secured

Partiesand the Prepetition Senior Lendermay agree, and no further approval of this Cohatlsbe

required for any amendment, waiver, consent orrotfedification to and under the DIP Documents
that do not materially and adversely affect the tbebor which do not (A) shorten the maturity oé th
DIP Loan, (B) increase the principal amount oftlgg rate of interest payable on, the DIP LoanQ)r (
change any Event of Default, add any covenantsrend the covenants therein, in any such case to be

materially more restrictive on the Loan Partiegetaas a whole; provided, however, that a copyngf a

such amendment, waiver, consent or other modifinaghall be filed by the Debtors with this Courtlan

served by the Debtors on the U.S. Trustee and ebtmshe Creditors’ Committee (if any);
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(i) the non-refundable payment to the DIP Agent andDiieLenders, as the
case may be, of all Fees (which fees shall notutgest to any challenge, contest, attack, rejection
recoupment, reduction, defense, counterclaim, pffsebordination, recharacterization, avoidance or
other claim, cause of action or other challengeany nature under the Bankruptcy Code, under
applicable non-bankruptcy law or otherwise), whetineurred prior to or after the Petition Date, and
any amounts due (or that may become due) in rege¢be indemnification obligations, and the costs
and expenses as may be due from time to time, dmgy without limitation, invoiced fees of
professionals (the payment of which shall be subjecParagraph 7(e)) retained by any of the
Prepetition Senior Lender, the DIP Lenders (andh waispect to the Prepetition Senior Lender and the
DIP Lenders up to the maximum amount set forthha Budget) and the DIP Agent, in each case as
provided for in the DIP Documents or this Interinnd@r, without the need to file retention or fee

applications or to provide notice to any party, eptcas otherwise provided herein; provided, however

nothing in this Interim Order shall or shall be oheel to limit the Debtors’ liability for all such Es and
other obligations, costs and expenses as provialeid the DIP Documents; and

(iv)  the performance of all other acts required undan@onnection with the
DIP Documents.

(e) Payment of Fees of Professionals. All paymentsfees and expenses of

professionals retained by thHerepetition Senior Lender and any of the DIP Agent and the DIP

Lenders which are incurred by such professionalarahafter the Petition Date, and authorized under
Paragraph 7(d)(iii) shall be made within ten (18ysl (the Review Period) after delivery to (which
may be by email) the Debtors, the Creditors’ Cortenit(if appointed at such time) and the U.S.
Trustee of invoices therefor (thénVoiced Fee$) and without the necessity of filing formal fee

applications. The invoices for such Invoiced Fedaw firms and financial advisors (to the extant
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financial advisor is billing by the hour) shall lnde a summary of the work performed and any
expenses sought to be reimbursed. The Debtorrdgditors’ Committee and the U.S. Trustee may
object to any portion of the Invoiced Fees (tbésputed Invoiced Fee§ within the Review Period by
filing with the Court a motion or other pleadingtts®y forth the specific objections to the Disputed
Invoiced Fees. If the objection cannot be consdlystesolved, the Debtors shall set it for hearatg
the next omnibus hearing date. The Debtors shall(Daany Invoiced Fees that are not Disputed
Invoiced Fees within one (1) business day afteiratipn of the Review Period; and (ii) any Disputed
Invoiced Fees within three (3) business days afgroval by the Court by a final order requiring
payment of any previously Disputed Invoiced Fees.

M Valid and Binding Obligations. Upon execution atelivery of the DIP Credit

Agreement and the other DIP Documents, such agmsna&d documents shall constitute valid and
binding obligations of the Loan Parties, enforceaddainst the Loan Parties in accordance with the
terms of this Interim Order and the DIP Documentso obligation, payment, transfer or grant of
security by the Loan Parties under the DIP Documant this Interim Order shall be voidable,
avoidable or recoverable under the Bankruptcy Codeinder any applicable nonbankruptcy law
(including without limitation, under sections 502(848 or 549 of the Bankruptcy Code or under any
applicable state Uniform Fraudulent Transfer Achiftrm Fraudulent Conveyance Act or similar
statute or common law), or subject to any deferesiction, setoff, recoupment or counterclaim.
8. DIP Superpriority Claims.

€) Superpriority Claims. Except to the extent expgesgt forth in this Interim

Order in respect of the Carve-Out, pursuant toiae&64(c)(l) of the Bankruptcy Code, all of theFDI
Obligations shall constitute joint and several\abol senior administrative expense claims (tbé&

Superpriority Claims™) against each Loan Party with priority over angdaall administrative
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expenses, adequate protection claims and all alhéns against the Loan Parties, now existing or
hereafter arising, of any kind whatsoever, inclgdmthout limitation, all administrative expensefs o
the kind specified in sections 503(b) and 507(b)tlid Bankruptcy Code, and over any and all
administrative expenses or other claims arisingeuséctions 105, 326, 328, 330, 331, 503(b), 506(c)
507(a), 507(b), 546(c), 726, 1113 or 1114 of thekBaptcy Code (including the Adequate Protection
Claims (as defined below)), whether or not sucheesps or claims may become secured by a
judgment lien or other non-consensual lien, levatbachment.

(b) Carve-Out. For purposes hereof, ti@atve-Out” shall mean an amount equal
to the sum of (i) all fees required to be paidhe tlerk of the Court (including fees and expermddbe
noticing and claims agent) and statutory fees paylbthe U. S. Trustee under section 1930(a)tlef ti
28 of the United States Code plus interest at thAritory rate (without regard to the notice or othe
limits set forth in (iii) below and not included or limited by the Post-EoD Carve-Out Amount); (ii)
fees and expenses incurred by a trustee undeosét@b(b) of the Bankruptcy Code in an amount not
to exceed $25,000, subject to reconsideration poicentry of the Final Order (without regard to the
notice or other limits set forth in (iii) below amebt included in or limited by the Post-EoD CarvaetO
Amount); and (iii) to the extent ultimately allowég Final Order of the Court, claims for Professibn
Fees incurred by persons or firms retained by thenlParties or the Creditors’ Committee pursuant to
sections 327 or 1103 of the Bankruptcy Code (thmfessional Persony, subject to (A) the terms of
any interim or final compensation order enteredtmy Court and (B) any limits to use of DIP Loan
proceeds imposed by the Interim Order or Final @rdwecluding the Budget, or other limits on
Professional Fees incurred in connection with amnsestigations of claims and defenses against the
Prepetition Secured Parties, as to clauses (A Bhthat are incurred (x) at any time before delve

by the DIP Agent (at the express prior written cli@n of the Required Lenders) of a Carve-Out
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Trigger Notice (as defined below), whether allowgdthe Court prior to or after delivery of a Carve-
Out Trigger Notice to the extent that such Protessi Fees do not exceed the amounts budgeted
therefor in the Budget; and (y) after the occureeand during the continuance of an Event of Default
and delivery by the DIP Agent at the express writleection of the Required Lenders of a notice (th
“Carve-Out Trigger Notice”) thereof (which may be by email) to the Debtors, thebtors’
bankruptcy counsel, the U. S. Trustee, and codasgéhe Creditors’ Committee, if any, in an aggriega
amount not to exceed $50,000.00 (the amounts st ifo clause (iii) (y) only being thePbst-EoD
Carve-Out Amount”); provided, _that, nothing herein shall be construedrtpair the ability of any
party to object to the fees, expenses, reimburseorenompensation described in clauses (i), (ii) or
(iif) above, on any grounds.

(c) Carve-Out Priority. Notwithstanding anything taetbontrary herein or in the

DIP Documents, the Carve-Out shall be senior toliahs and claims securing the Prepetition
Obligation and the DIP Obligations and the Adequateection Obligations (as defined below).

9. Maintenance of Letters of CreditTo the extent permitted by the DIP Documents, th
Loan Parties are authorized to maintain and renew latters of credit issued under the Existing
Agreements on an uninterrupted basis and to tdleet@bns reasonably appropriate with respect tbere

10. DIP Liens. As security for the DIP Obligations as authorizestelunder, effective and
perfected upon the date of this Interim Order anthout the necessity of the execution by the Loan
Parties (or recordation or other filing) of securdgreements, control agreements, pledge agreements
financing statements, mortgages or other similasudwents, or the possession or control by the DIP
Agent of any property, the following security ingsts and liens are hereby granted by the relevant
Debtors to the DIP Agent, for itself and the benefithe DIP Secured Parties (all property of the

Debtors identified in clauses (a) and (b) belowngeiollectively referred to as th®IP Collateral”),
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subject and subordinate only to the Carve-Outdadh liens and security interests granted to the DI
Secured Parties pursuant to this Interim Order;EH®E Liens”):

(a) First Lien on Unencumbered Property. Pursuanteitian 364(c)(2) of the

Bankruptcy Code, a valid, binding, continuing, ectable, fully perfected first-priority senior seity
interest in and lien upon (i) all tangible and md#éle pre- and post-petition property of the Loan
Parties, whether existing on the Petition Datéherdafter acquired, that on or as of the PetitiateDis

not subject to a valid, perfected and non-avoiddiele, including, without limitation, any and all
unencumbered cash of the Loan Parties (whethertanaéa with or controlled or possessed by the DIP
Agent or otherwise), but excluding equity interestglirect non-U.S. subsidiaries of any Loan Party
other than Pledged Foreign Equity (as defined e BhP Credit Agreement) (such excluded equity
interests, the¢Excluded Foreign Equity”); and (ii) the proceeds, products, rents and profitthe
foregoing, whether arising under section 552(bthaf Bankruptcy Code or otherwise (collectively,
“Unencumbered Property”), in each case other than: (x) the Excluded Foremuitl, but subject to
and effective upon entry of the Final Order inchglany proceeds of the Excluded Foreign Equity that
do not otherwise constitute Excluded Foreign Equatd (y) subject to and effective upon entry @&f th
Final Order, the Loan Parties’ claims and causeactibn under sections 502(d), 544, 545, 547, 548
and 550 of the Bankruptcy Code, or any other avwidaactions under the Bankruptcy Code
(collectively, the“Avoidance Actions’), and any proceeds or property recovered pursuanheo
Avoidance Actions, whether by judgment, settlenwnitherwise (théAvoidance Proceeds);

(b) Liens Priming the Prepetition Liens. Pursuant &ztien 364(d)(l) of the

Bankruptcy Code, a valid, binding, continuing, ené&able, fully-perfected first priority, senior
priming lien on, and security interest in, all ¢ietPrepetition Collateral (whether now existing or

hereafter acquired). The DIP Liens on the PrapatiCollateral shall be senior in all respectsiXdhe
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Prepetition Liens on the Prepetition Collatera), i{the Adequate Protection Liens, and (iii) all @th
liens encumbering and obligations secured by thepdlition Collateral on a junior basis to the
Prepetition Liens and the Adequate Protection Liefifie Prepetition Secured Parties shall (x) turn
over to the DIP Agent all possessory collateralstituting DIP Collateral held by the Prepetition
Secured Parties (théPbssessory Collaterd) within two (2) business days of entry of thigdrnm
Order, in which case the DIP Agent (y) shall acbasee on behalf of the Prepetition Secured Partie
for purposes of further perfection in the PossesS§iwllateral, (y) act as bailee on behalf of thé?DI
Lenders for purposes of further perfection in thesdessory Collateral or (z) enter into such other
arrangements with respect to the Possessory Qallais may be reasonably agreed between the
Prepetition Secured Parties and the DIP Agent.

(c) Liens Senior to Certain Other Liens. The DIP Lishall not be: (i) subject or

subordinate to (A) any lien or security interesittis avoided and preserved for the benefit ofLihen
Parties and their estates under section 551 d@dam&ruptcy Code, (B) unless otherwise providediior
the DIP Documents or in this Interim Order, andhe extent permitted by applicable law, any liens o
security interests arising after the Petition Datejuding, without limitation, any liens or sedyri
interests granted or deemed to exist in favor gffaderal, state, municipal or other governmentst u
(including any regulatory body), commission, boaraourt for any liability of the Loan Parties, (@)
any liens or security interests granted to secaoteréompany obligations among Debtors; or (ii)
subordinated to or madeari passuwith any other lien or security interest under sect364 of the
Bankruptcy Code.

11. Protection of DIP Lenders’ Rights.

(@) No Adverse Action. So long as there are any DIfigabons outstanding or the

DIP Lenders have any outstanding Commitments (&satkin the DIP Credit Agreement) under the
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DIP Credit Agreement, except as set forth in thigrdim Order, the Prepetition Secured Parties (othe

than_the Prepetition Senior Lender) shall: (i) haweright, and shall take no action, to seek stdigfr

or to foreclose upon, or recover in connection wibie liens granted thereto pursuant to the Prepeti
Loan Documents or this Interim Order, or othervgsek to exercise or enforce any rights or remedies
against the applicable Prepetition Collateral; gngd not file any further financing statements,
trademark filings, copyright filings, mortgagestines of lien or similar instruments, or otherwiake

any action to perfect their security interestsunhsPrepetition Collateral except as may be reduie
applicable state law to continue the perfectionalid and unavoidable liens or security interest®f
the Petition Date (including, by way of exampleeda transfer of agent).

(b) Possession of DIP Collateral. To the extent argp&tition Secured Party has

possession of any Prepetition Collateral or DIP |l&fetal or have control with respect to any

Prepetition Collateral or DIP Collateral, then sutepetition Secured Creditor shall be deemed to
possess or exercise such control solely for th@qse of perfection for the benefit of the DIP Agent

and the DIP Lenders.

(c) Relief from Stay. The automatic stay provisions s#ction 362 of the

Bankruptcy Code are hereby modified to the extestemsary to permit the DIP Agent, the DIP

Lenders_and the Prepetition Senior Lender to (e &l actions necessary or desirable to implement

the DIP Documents and the terms of this Interime@radnd (b) unless the Court orders otherwise
during the Remedies Notice Period (as defined bgland subject to the Carve-Out and delivery of a
Carve-Out Trigger Notice, (i) immediately upon thecurrence of an Event of Default under (and as
defined in) the DIP Credit Agreement, declare (Ag termination, reduction or restriction of any
further Commitment (as defined in the DIP Creditrdgment) to the extent any such Commitment

remains (subject to the obligation to fund the HesD Carve-Out Amount), (B) all DIP Obligations to

22



Case 16-12577 Doc 11-1 Filed 11/15/16 Page 24 of 44

be immediately due and payable, without presentntirhand, protest, or other notice of any kind, all
of which are expressly waived by the Loan Partaesl, (C) the termination of the DIP Documents as to
any future liability or obligation of the DIP Ageand the DIP Lenders (but, for the avoidance obtlou
without affecting any of the DIP Liens or the DIPbli@ations); and (ii) upon the occurrence of an
Event of Default and the giving of three (3) dagsbr written notice via email to the Debtors, ceeh

to the Debtors, counsel to the Creditors’ Commjtteeunsel to each of the Prepetition Secured
Creditors, and the U.S. Trustee (tHeetmedies Notice Perio of the occurrence of an Event of
Default, which shall run concurrently with any meti required to be provided under the DIP
Documents, to exercise all other rights and rensedm®vided for in the DIP Documents and under

applicable law. ThePrepetition Senior Lender’s andthe DIP Securedidzartlelay or failure to

exercise rights and remedies under the DIP Docwsném Prepetition Senior Loan Agreement, or this
Interim Order shall not constitute a waiver of &P Secured Parties’ or the Prepetition Senior
Lender’s rights hereunder, thereunder or otherwisdess any such waiver is pursuant to a written
instrument executed in accordance with the termth@fDIP Credit Agreement and the Prepetition
Senior Loan Agreement, respectively.

(d)  Waiver of Marshaling Doctrine and Equities of C&seeption. Subject only to,

and effective upon, entry of the Final Order, ifino event shall the DIP Agent, the DIP Lenderther
Prepetition Secured Parties be subject to the aglaidoctrine of “marshaling” or any similar doo#gi
with respect to the Prepetition Collateral or Di&ll&eral; and (i) in no event shall the “equit@isthe
case” exception in section 552(b) of the Bankrugogle apply to the secured claims of the Prepatitio
Secured Parties.

12.  Payment from Restricted Sourcasotwithstanding anything else in this Interimd®r or

in the Final Order, the Carve-Out, the proceedb®Prepetition Collateral, the Funding Accountthar
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DIP Financing (collectively, theRestricted Source¥) shall not be available for (a) payment of any
fees or expenses incurred by any party in connecngh the investigation (including discovery
proceedings), initiation or prosecution of any wlgj causes of action, adversary proceedings, suits,
arbitrations, proceedings, applications, motion®ther litigation of any type (i) adverse to any(8j

the DIP Secured Parties (whether in such capaciotherwise), and (B) the Prepetition Secured Earti
or any of the affiliates, agents or representatofede foregoing, or their respective rights aechedies
under or in respect of the DIP Facility, the ExigtiAgreements or any interim or final order with
respect to the DIP Facility; (i) challenging theaunt, validity, perfection, priority or enforcedty of

or asserting any defense, counterclaim or offseth® obligations and the liens and security irdere
granted under the DIP Documents or the ExistingeAgrents, including, in each case, without
limitation, for lender liability or pursuant to gems 105, 510, 544, 547, 548, 549, 550, or 55¢hef
Bankruptcy Code, applicable non-bankruptcy law threowise; or (iii) attempting to prevent, hinder or
otherwise delay any of the DIP Lenders’ or the Bient’s assertion, enforcement or realization upon
any DIP Collateral in accordance with the DIP Doeuts and the Interim Order or the Final Order,
other than to seek a determination that an EvebBtedéult has not occurred or is not continuing wlgri
the Remedies Notice Period; (b) any purpose thairaedibited under the Bankruptcy Code or the
Interim Order and the Final Order; (c) making araympent in settlement of any claim, action or
proceeding, before any court, arbitrator or ott@regnmental body, which payment is not provided for
in the Budget, without the prior written consenttbé Required Lenders and the Prepetition Senior
Lender; or (d) after delivery of a Carve-Out Trigdéotice, paying any success, completion, back-end
or similar fees; provided that, notwithstanding tiyg to the contrary herein, the Creditors’ Conteat
may use the Restricted Sources to investigatédictaims and liens of the Prepetition Securedidzart

and (ii) potential claims, counterclaims, causesadion or defenses against the Prepetition Secured
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Parties as long as no more than an aggregate gd@&250 of the proceeds of the Restricted Sources
may be used for the purposes set forth in the dregeroviso.

13.  Application of Collateral ProceedsTo the extent required by this Interim Order anel th
DIP Documents, after the expiration of the Remedlieice Period, the Debtors are hereby authorized
and directed to remit to the DIP Agent, for the dférof the DIP Lenders, one hundred percent (100%)
of all collections on, and proceeds of, the DIP I&elal including but not limited to, all accounts
receivable collections, proceeds of sales of iatdllal property inventory, equipment, fixed assetd
any other assets, including sales in and outsiel®ttinary course of business, and all other caslagh
equivalents, which shall at any time on or after Betition Date come into the possession or coofrol
the Debtors, or to which the Debtors shall becontéled at any time, and the automatic stay prowvisi
section 362 of the Bankruptcy Code are hereby nestitb permit the DIP Secured Parties to retain and
apply all collections, remittances, and proceedghefDIP Collateral subject to and in accordancdd wi
this Interim Order and the DIP Documents to the Dlftigations in accordance with the provisions of
the DIP Documents (including the Carve-Out). AfdirDIP Obligations shall have indefeasibly been
paid in full in cash and the expiration of the Vifgt Period, the Debtors are hereby authorized and
directed to remit to the Prepetition Secured Pgriome hundred percent (100%) of all collections on
and proceeds of, the Prepetition Collateral antjesti to entry of the Final Order, the proceedshef
Avoidance Actions including but not limited to, altcounts receivable collections, proceeds of s#les
intellectual property, inventory, equipment, fixadsets and any other assets, including sales in and
outside the ordinary course of business, and h#iratash or cash equivalents which shall at ang tm
or after the Petition Date come into the possessiocontrol of the Debtors, or to which the Debtors
shall become entitled at any time, and the autansély provisions of section 362 of the Bankruptcy

Code are hereby modified to permit the PrepetiBecured Parties to retain and apply all collections
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remittances, and proceeds of the Prepetition &o#htand the Avoidance Actions subject to and in
accordance with this Interim Order and the Exis#ageements to the Prepetition Secured Obligations
in accordance with the provisions of the Existingrédements (including the Carve-Out). Until all DIP
Obligations have been paid in full in cash andGdmmitments have been terminated, the Prepetition
Secured Parties shall turn over any and all praceé®IP Collateral, Prepetition Collateral or amtau
otherwise received on account the DIP CollateraherPrepetition Collateral to the DIP Agent (fbet
benefit of the DIP Secured Parties). Upon closihgny Sale, if the Stalking Horse Bidder is nat th
Successful Bidder (as defined in the Bid ProcedOneker) the proceeds of the Sale shall be paichby t
Successful Bidder as follows: (i) first, to pay tbeitstanding obligations under the DIP Credit
Agreement in full; (ii) second, to pay the ExpeRsmbursement and Termination Fee (as each defined
in the Bid Procedures Order) in full to the extdmd Expense Reimbursement and the Termination Fee
have not been paid in full prior to the consumnraiid the Sale in accordance with the terms of the
Stalking Horse Agreement (as defined in the BidcBdures Order); (iii) third, to pay the Prepetition
Secured Obligations in full; and (iv) fourth, tetBebtors for distribution by the Debtors at timeetiof
closing of the Sale as provided in the Succesgfid@&’s asset purchase agreement.

14. Limitation on Charging Expenses Against Collaterébubject only to, and effective
upon, entry of the Final Order, except to the extdérthe Carve-Out, and funding of the Budget (suabj
to Permitted Variances), no costs or expenses mfrastration of these Chapter 11 Cases or any éutur
proceeding that may result therefrom, includingiigtion in bankruptcy or other proceedings under t
Bankruptcy Code, shall be charged against or reedvdrom the Prepetition Collateral or DIP
Collateral pursuant to section 506(c) of the Bapkety Code or any similar principle of law or equity
without the prior written consent of the DIP Agdatting at the prior written consent of the Reqiire

Lenders) or the Prepetition Secured Parties, agdbe may be, and no such consent shall be implied
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from any other action, inaction, or acquiescenceheyDIP Agent, the DIP Lenders or the Prepetition
Secured Parties, and nothing contained in thigimt®rder shall be deemed to be a consent by tike DI

Agent, the DIP Lenders or the Prepetition Securadids to any charge, lien, assessment or claim
against the Prepetition Collateral or the DIP Qellal, as applicable, under section 506(c) of the
Bankruptcy Code or otherwise.

15. Intercompany LoansThe proceeds from the DIP Loans shall not baddaor advanced
to, or invested in (in each case, directly or iadily), any entity that is not a debtor subsidiafya
Debtor without the prior written consent of the Regd Lenders and the Prepetition Senior Lender.
The intercompany note shall be pledged to the Dgemd for the benefit of the DIP Lenders, to secure
the DIP Obligations; and all intercompany liengled Debtors, if any, will be subordinated to theng
securing the DIP Facility on terms satisfactorythe DIP Agent, the Required Lenders and the
Prepetition Senior Lender.

16. Payments Free and CleaAny and all payments or proceeds remitted to the Byent
on behalf of the DIP Lenders pursuant to the prowus of this Interim Order or Final Order shall be
received free and clear of any claim, charge, assest or other liability.

17. Cash Collateral The Loan Parties are hereby authorized, sulifedhe terms and
conditions of this Interim Order, to collect, dep@sd retain all Cash Collateral in the Fundingcéant
in accordance with the DIP Credit Agreement. Pedseof all Collateral received by the Debtors i th
ordinary course of business shall be depositedtih@d-unding Account and remain subject to the serm
and conditions of and otherwise in accordance whign DIP Loan Documents, including, without
limitation, the Budget (subject to Permitted Vadas).

18. Adequate ProtectionThe consent of the Prepetition Senior Lender toptimaing of the

Prepetition Senior Loan Liens by the DIP Liensnsited to the DIP Facility presently before thisu@o
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and authorized by this Interim Order (as amendguplemented or otherwise modified in accordance
with the terms thereof and hereof), and shall netdeemed to, extend to any other post-petition
financing with any other party (other than any pied successors and assigns of any of the DIP
Secured Parties). Furthermore, the consent ofPtlepetition Senior Lender to the priming of the
Prepetition Senior Loan Liens by the DIP Liens esvjgled in this Order does not constitute, andlIshal
not be construed as constituting, an acknowledgmestipulation by the Prepetition Senior Lendatth
its interests in the Prepetition Collateral are cadeely protected pursuant to this Interim Order or
otherwise. Nothing in this Order, including any tbe provisions herein with respect to adequate
protection, shall constitute, or be deemed to dnet a finding that the interests of the Prepotit
Secured Parties are or will be adequately protgmtiating of the Prepetition Senior Loan Liens.

(@) Adequate Protection Obligations. Until the indsfble repayment in full in

cash of the Prepetition Senior Loan Obligations,adequate protection for the interests of the
Prepetition Senior Lender in the Prepetition Cellat, the Prepetition Senior Lender is hereby gant
the following (collectively, Adequate Protectiori):

0] Adequate Protection Liens. Pursuant to sectiordif236 362, 363(c)(2),

and 363(e) of the Bankruptcy Code, the Prepetiienior Lender is hereby granted by
the Loan Parties a continuing valid, binding, eoéable and perfected, lien and security
interest in and on all of the DIP Collateral, irgilng Avoidance Actions (subject to the
entry of a Final Order) and any proceeds therdud Adequate Protection Liens).
The Adequate Protection Liens shall be subordioate to (1) the Carve-Out and (2) the
DIP Liens. The Adequate Protection Liens shall demmed legal, valid, binding,
enforceable, and perfected liens, not subject bmrglination, impairment or avoidance,

for all purposes in the Chapter 11 Cases and acgessor cases. Except as described
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above, no other liens or security interests, whettveadequate protection or otherwise,
shall be senior or equal to @ari passuwith the Adequate Protection Liens in the
Chapter 11 Cases or any successor cases withoupribtie written consent of the
Prepetition Senior Lender (which consent may behhegtd in their respective sole
discretion).

(i) Adequate Protection Claims.  Pursuant to sectio7(I50 of the

Bankruptcy Code, the Prepetition Senior Lender|shave an allowed super-priority
administrative expense claim (thd&dequate Protection Claim$) against the Loan
Parties and their estates. Upon entry of the Fdvder, the Adequate Protection Claims
will also be payable from any and all proceeds weubveries from Avoidance Actions.
The Adequate Protection Claims shall be subordioatg to (1) the Carve-Out, (2) the
DIP Liens, and (3) the DIP Superpriority ClaimsxcEpt as described above, no cost or
expense of administration under any provision efBlankruptcy Code (whether incurred
in these Chapter 11 Cases or any Successor Casethewfor adequate protection, the
lack of, or failure to provide, adequate protectionotherwise), shall be senior to, equal
to, orpari passuwwith, the Adequate Protection Claims.

(i)  Fees. As further adequate protection, and withioting any rights of
the Prepetition Senior Lender under section 506{lthe Bankruptcy Code, which are
hereby preserved, and in consideration, and aguareenent, for obtaining the consent of
the Prepetition Senior Lender to the entry of thierim Order and:

(@) the Prepetition Senior Lender shall be entittechnd the Adequate
Protection (including the Adequate Protection Lieasd Adequate

Protection Claims) shall be deemed to include,amy all reasonable out-
of-pocket fees, costs, and expenses, includingrélasonable fees and

expenses of the Prepetition Senior Lender’s atya;ninancial advisors,
accountants and other professional advisors, ieduim connection with
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the negotiation, documentation, execution, apprafalor exercise of

remedies in connection with the Prepetition Sehman Agreement and

the DIP Facility and all advances under and alibasttaken with respect
to the foregoing. Any and all such fees, costs exugknses shall be due
and payable pursuant to Paragraph 7(e) above.

(b) All unpaid fees, costs, expenses, chargesrad@hnities that have
not been disallowed by this Court on the basisnoblgiection filed by the
U.S. Trustee or the Creditors’ Committee (or anysgguent trustee of the
Debtors’ estates) in accordance with the termsdiesigall constitute DIP
Obligations and shall be secured by the DIP Colidt@s specified in this
Interim Order. Any and all fees, commissions, s@std expenses paid or
incurred prior to the Petition Date by any Debtothe Prepetition Senior
Lender are hereby approved in full, except in thene that following a
challenge brought pursuant to Paragraph 24, thpeBtien Senior Loan
Obligations or the Prepetition Senior Loan Liens determined by final
order of a court of competent jurisdiction to beaild.

Nothing herein shall constitute a waiver of anyhtfgthe Prepetition
Senior Lender may have under section 506(b) oBidwekruptcy Code to
include fees, costs and other charges in the RtiepetSecured
Obligations.

19. Adequate Protection Obligations. The Adequate detan Liens and Adequate

Protection Claims shall secure the payment of ttep@&ition Senior Loan Obligations in an amount
equal to any diminution in the value of the respecinterests of the Prepetition Senior Lenderhe t
Prepetition Collateral from and after the PetitDate (the amount of such diminution, th&déquate
Protection Obligations’) including any such diminution resulting from thalowing: (i) the use by the
Debtors of the Prepetition Collateral; (i) the iogition of the DIP Liens; (iii) the imposition ohé
automatic stay pursuant to section 362(a) of thekBgptcy Code; or (iv) the physical deterioration,
consumption, use, sale, lease, disposition, shgmkar decline in market value of the Prepetition
Collateral or otherwise. The Adequate Protectidigations shall also be deemed to include therothe
obligations arising on account of the Adequate éttain set forth herein.

20. Reservation of Rights of Prepetition Secured PsurtieNotwithstanding any other

provision hereof, the relief granted hereby is withprejudice to the right of the Prepetition Secur
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Parties to seek adequate protection of their iatereThe Prepetition Secured Parties acknowl|dugge t
the DIP Liens securing the DIP Loan are senioh&Rrepetition Liens securing the Prepetition Seatur
Obligations. Except as expressly provided heneithing contained in this Interim Order shall impai
or modify any rights, claims or defenses availahléaw or equity to the Prepetition Secured Parties
The consent of the Prepetition Secured PartieBe@timing of the Prepetition Liens by the DIP Lsen
and the Carve-Out is limited to the DIP Loans dme €arve-Out and does not constitute, and shall not
be construed as constituting, an acknowledgemestimurlation by the Prepetition Secured Parties, tha
absent such consent, their interests in the PtepeCollateral would be adequately protected pamsu
to this Interim Order.

21. Sale Proceeds LimitationsExcept in accordance with the Bid ProcedureseOatd the
DIP Documents, the Debtors shall not sell, leasmsfer or otherwise dispose of their interesthia t
DIP Collateral or the Prepetition Collateral, oelseuthority of this Court to do any of the foragpi
without the prior written consent of the Prepetitenior Lender and the DIP Secured Parties. hin t
event of any sale, lease, transfer, license, aratlsposition of property of the Debtors that ¢buates
DIP Collateral or Prepetition Collateral outside thrdinary course of business (to the extent pechit
by this Interim Order, the DIP Documents and theldBig Procedures Order), the Debtors are
authorized and directed, without further notice avder of this Court, subject to the rights and
reservations set forth in paragraph 24 of thisrimeOrder, to promptly pay 100% of the net proceeds
(including cash or other forms of consideratiorguleng therefrom to the DIP Agent for the benefit
the DIP Lenders and after the payment in full ¥CdP Obligations, the Expense Reimbursement, and
the Termination Fee, to the Prepetition Securetid3ar Except to the extent expressly set fortthis

Interim Order, the Prepetition Secured Parties| simdlreceive or retain any payments, propertytbeo
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amounts pursuant to this Paragraph 21 unless aidaliidIP Obligations shall have indefeasibly bee
paid in full in cash.
22. Perfection of the DIP Liens.

(a) Deemed Perfection Without Further Action. Whetbenot the DIP Agent, on

behalf of the DIP Secured Parties shall, in iterBon or at the prior written direction of thedréred
Lenders, choose to file any financing statememsleimark filings, copyright filings, mortgages,
notices of lien or similar instruments, or take ggssion of or control over any cash or securibes,
otherwise confirm perfection of the liens and ségunterests granted to them hereunder, such liens
and security interests shall be deemed valid, perfe allowed, enforceable, non-avoidable and not
subject to challenge, dispute or subordinatioth@time and on the date of entry of this Interind€.

(b) Authority to Take Action to Further Provide Notioé Automatically Perfected

Liens. The DIP Agent and the DIP Lenders are heelthorized, but not required, to file or record
(and to execute in the name of the Loan Partiefheis true and lawful attorneys, with full powefr o
substitution, to the maximum extent permitted bw)lafinancing statements, trademark filings,
copyright filings, mortgages, notices of lien omgar instruments in any jurisdiction, or take
possession of or control over cash or securitiegsake any other action in order to validate anthfer

to provide notice of the perfection of the lienslasecurity interests granted to them hereunder and
automatically perfected hereby. Upon the requesh@DIP Agent, the Prepetition Secured Parties and
the Loan Parties, without any further consent of party, is authorized to take, execute, delived an
file such instruments (in each case, without regamegtion or warranty of any kind) to enable the DIP
Agent to further validate, preserve and enforcefe Liens. All such documents shall be deemed to

have been recorded and filed as of the Petitioe Dat
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(c) Perfection by Certified Copy of Order. A certifiedpy of this Interim Order

may, in the discretion of the DIP Agent, or at thgress written direction of any of the Required
Lenders, be filed with or recorded in filing or oeding offices in addition to or in lieu of such
financing statements, mortgages, notices of liesioilar instruments, and all applicable filing and
recording offices are hereby authorized to acceph sertified copy of this Interim Order for filing
and/or recording, as applicable. The automatig gfasection 362(a) of the Bankruptcy Code shall be
modified to the extent necessary to permit the Bgent to take all actions, as applicable, referdnne
this Paragraph 22.

(d) Restrictions on DIP Liens. Any provision of anwnde or other license, contract

or other agreement that requires (i) the conseapproval of one or more landlords or other paries
(i) the payment of any fees or obligations to ggrvernmental entity, in order for any Debtor to
pledge, grant, sell, assign, or otherwise transfgr such leasehold interest, or the proceeds thereo
other DIP Collateral related thereto, is herebyntlee: to be inconsistent with the applicable prowvisio
of the Bankruptcy Code, and any such provision|die no force and effect with respect to the
granting of the DIP Liens on such leasehold inteogsthe proceeds of any assignment and/or sale
thereof by any Debtor in favor of the DIP Secureatties or the Prepetition Secured Parties in
accordance with the terms of the DIP Documentsisrihterim Order.

23.  Preservation of Rights Granted Under this Interimd€r.

(a) No Superior orPari Passu Liens.Other than the Carve-Out, no claim or lien

having a priority superior to or pari passu witlegd granted by this Interim Order to the DIP Agent
and the DIP Lenders shall be granted or allowedendmy of the DIP Obligations remain outstanding
except, subject to the service on each such pdrhotice of the Final Hearing (as defined below),

together with a copy of the proposed Final Orderaccordance with Paragraph 35 hereof, and the
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entry of the Final Order with respect to any postitbn Date tax liens or other liens in favor of
governmental entities which have priority under legaple non-bankruptcy law; and the DIP Liens
shall not be subject or junior to any lien or ségunterest that is avoided and preserved forttdeefit

of the Debtors’ estates under section 551 of thekBetcy Code; or subordinated to or maui
passuwith any other lien or security interest, whetbeader section 364( d) of the Bankruptcy Code or
otherwise.

(b) Events of Default. Unless all DIP Obligations stalve been indefeasibly paid

in full in cash and the Commitments have been teated, it shall constitute an Event of Default unde
the DIP Facility if any of the Loan Parties, withdhe prior written consent of the Prepetition $eni
Lender and the Required Lenders (as defined irDieCredit Agreement) or the DIP Agent, seeks,
proposes or supports, or if there is entered orfiroed (in each case, as applicable): (i) any
modifications, amendments or extensions of thisrimt Order, and no such consent shall be implied
by any action, inaction or acquiescence by anyypért an order converting or dismissing any oéske
Chapter 11 Cases; (iii) an order appointing a adrapt trustee in any of the Chapter 11 Casesafiv)
order appointing an examiner with enlarged powerany of the Chapter 11 Cases (beyond those set
forth in sections 1106(a)(3) and (4) of the BankeypCode); or (v) the sale of all or substantialllyof

the assets of the Loan Parties (except to the egEmitted under the DIP Documents), which does
not provide for the repayment in full in cash of BIP Obligations (other than any contingent
obligations for which no claim has been assertedth®y DIP Agent or DIP Lenders) upon the
consummation thereof.

(c) Survival Upon Reversal. If any or all of the prgigns of this Interim Order are

hereafter reversed, modified, vacated or stayezh seversal, stay, modification or vacatur shallhe

extent provided in section 364(e) of the Bankrup@yde, not affect (i) the validity, priority or
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enforceability of any DIP Obligations or the Prefi@h Secured Obligations incurred prior to the
effective date of such reversal, stay, modification vacatur or (i) the validity, priority or
enforceability of the DIP Liens or the Prepetitibiens, the Adequate Protection Liens, or the
Adequate protection Claims. Notwithstanding anghsteversal, stay, modification or vacatur, any
DIP Obligations incurred by the Debtors to the [@&cured Parties prior to the effective date of such
reversal, stay, modification or vacatur shall,lie extent provided in section 364(e) of the Bantayip
Code, shall be governed in all respects by theiraigrovisions of this Interim Order, and the DIP
Secured Parties shall be entitled to all of thategremedies, privileges and benefits grante@dtien
364(e) of the Bankruptcy Code, this Interim Orded ¢he DIP Documents.

(d)  Survival. Except as expressly provided in thisetimh Order or in the DIP
Documents, the DIP Liens, the DIP Superpriority i@ the Adequate Protection Liens and the
Adequate Protection Claims, and all other rightd esmedies of the DIP Secured Parties granted by
this Interim Order and the DIP Documents shall sirvand shall not be modified, impaired or
discharged by (i) the entry of the Sale Order @meéd in the Bid Procedures Order) or the closihg
the Sale, (ii) the entry of an order converting afyhe Chapter 11 Cases to cases under Chapter 7 o
the Bankruptcy Code, dismissing any of the Casegiiipthe entry of an order confirming a plan of
reorganization in any of the Chapter 11 Cases pudsuant to section 114I(d)(4) of the Bankruptcy
Code, the Debtors have waived any discharge asyaemaining DIP Obligations. The terms and
provisions of this Interim Order and the DIP Documseshall continue in the Chapter 11 Cases, in any
successor cases if the Chapter 11 Cases ceasgdiotheadministered, or in any superseding Chapte
7 cases under the Bankruptcy Code, and the DIPsLig®e DIP Obligations, the DIP Superpriority
Claims, the Adequate Protection Liens, the Adeqiatdection Claims and any other administrative

claims granted pursuant to this Interim Order, aticbther rights and remedies of the DIP Secured
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Parties and the Prepetition Senior Lender granyethis Interim Order and the DIP Documents shall
continue in full force and effect until all DIP Qdphtions are indefeasibly paid in full in cash.
24.  Effect of Debtors’ Stipulations on Third Parties.

(a) Binding on Debtors. The Debtors’ stipulations, &hwons, agreements and

releases contained in this Interim Order, includwghout limitation, in Paragraph 4 of this Int@ri
Order, shall be binding upon the Debtors in altemstances and for all purposes.

(b) Binding on Third Parties. The Debtors’ stipulaspadmissions, agreements and

releases contained in this Interim Order, includwghout limitation, in Paragraph 4 of this Int@ri
Order, shall be binding upon their estates andtakr parties in interest, including, without liation,

any statutory or non-statutory committees appoioteidrmed in these Chapter 11 Cases (including the
Creditors’ Committee, if any) and any other persorentity acting or seeking to act on behalf of the
Debtors’ estates, including any chapter 7 or chapierustee or examiner appointed or electedrigr a
of the Debtors, in all circumstances and for alfgmses unless the criteria under subparagraphs
24(g) (i), (iii), and (ii)) below are satisfied.

(c) Challenge Period. Such committee or any otheryparinterest (subject in all

respects to any agreement or applicable law thatlmmat or affect such entity’s right or ability tdo

so, a ‘Challenge Party’), in each case, with requisite standing grantgdhe Court (which motion for
such standing may be filed concurrently with theeaglary proceeding or contested matter), has timely
filed an adversary proceeding or contested madtdsj€ct to the limitations contained herein, inahgg
inter alia, in Paragraph 24(g), by no later thatate that is, consistent with Local Rule 4001-2)@yJ,

(x) 75 days after entry of this Interim Order fdt parties in interest other than the Creditors’
Committee, and 60 days after appointment of thelitres’ Committee for such Creditors’ Committee;

and (y) any such later date as has been orderduel@ourt for good cause shown upon a motion filed
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and served within any applicable period of time feeth in this Paragraph 24(c) (th€Hallenge

Period”); provided, however, that if the Creditors’ Conttee files a motion seeking standing on or

prior to 60 days after its appointment, the Chake®eriod for the Creditors’ Committee shall béetbl
through the date that is three (3) business daws #fis Court enters a ruling on such motion solel
with respect to any Challenge specifically ideetfin such motion (including any proposed complaint

or pleading attached thereto); provided, furthleat if any of the Chapter 11 Cases convert to atehna

7 case, or if a chapter 11 trustee is appointadr ¥ the end of the Challenge Period, any sugstée
shall have the benefit of any remaining portionhaf Challenge Period.

(d) Challenge Proceeding. Such adversary proceedingoatested matter (A)

objects to or challenges the amount, validity, @eidn, enforceability, priority or extent of the
Prepetition Obligations or the Prepetition Liens,amy portion thereof, or (B) otherwise asserts or
prosecutes any action for preferences, frauduleristers or conveyances, other avoidance power
claims or any other claims, counterclaims or causksction, objections, contests or defenses
(collectively, a ‘Challenge Proceedin) against any Prepetition Secured Parties, or trespective
subsidiaries, affiliates, officers, directors, mgeis, principals, employees, agents, financial suasi
attorneys, accountants, investment bankers, cama)trepresentatives and other professionalshend t
respective successors and assigns thereof, in aesehin their respective capacity as such (each a
“Representativé and, collectively, the Representative¥) in connection with matters related to the
Existing Agreements, the Prepetition Obligatiohs, Prepetition Liens and the Prepetition Collateral

(e) Final Non-Appealable Order. A final non-appealairder is entered in favor of

the plaintiff in any such Challenge Proceeding;vted that any pleadings filed in any Challenge
Proceeding shall set forth with specificity the ibaer such challenge or claim and any challenges o

claims not so specified prior to the expiratiortteg Challenge Period shall be deemed forever, waive
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released and barred; and provided further, thatimgptcontained herein shall preclude or otherwise
limit the rights of the Creditors’ Committee or aparty to seek to intervene, or to appear and bedhe
under 11 U.S.C. § 1109(b).

M Agreement to Not Assert a Challenge. Notwithstagdhe foregoing, the DIP

Agent, the DIP Lenders, and the Prepetition Secthaaties hereby agree not to (and hereby waive any
right to) take any action to contest or challengegssist or support any other person in contesting
challenging), directly or indirectly, the extentalidity, priority, enforceability or perfection ahe
Prepetition Secured Obligations or the Prepetiti@ms.

(9) Failure to File Challenge Proceeding. If no Chajke Proceeding is timely and

properly filed during the Challenge Period withpest to the Prepetition Secured Obligations or &ien
(i) the Debtors’ stipulations, admissions, agreeimeand releases contained in this Interim Order
relating thereto, including, without limitation,adbe contained in Paragraph 4 of this Interim Osthel|

be binding on all parties in interest, includingthsut limitation, the Creditors’ Committee; (iihée
obligations of the Prepetition Obligors under thasiéng Agreements shall constitute allowed claims
not subject to defense, claim, counterclaim, reattarization, subordination, offset or avoidance, f
all purposes in these Chapter 11 Cases, and asgguéént chapter 7 case(s); (iii) the Prepetitianki
shall be deemed to have been, as of the Petitide, Ial, valid, binding, perfected, security nets
and liens, not subject to recharacterization, stibation, avoidance or other defense; (iv) the
Prepetition Obligations and the Prepetition Liehallsnot be subject to any other or further claim o
challenge by the Creditors’ Committee, any nonusbtetty committees appointed or formed in these
Chapter 11 Cases or any other party in intereshqar seeking to act on behalf of the Debtors’
estates; and (v) any defenses, claims, causestiohacounterclaims and offsets by the Creditors’

Committee, any non-statutory committees appointeidroned in these Chapter 11 Cases, or any other
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party acting or seeking to act on behalf of the tbet) estates, whether arising under the Bankruptcy
Code or otherwise, against any of the Prepetitienued Parties arising out of or relating to the
Existing Agreements shall be deemed forever waivettased and barred. If any such Challenge
Proceeding is timely filed during the Challenge i®&r the applicable stipulations, admissions,
agreements and releases contained in this InteroherQincluding, without limitation, those contaihe
in Paragraph 4 of this Interim Order, shall nonkts® remain binding and preclusive (as provided in
the second sentence of this paragraph) on the tGredCommittee and on any other person or entity,
except to the extent that such stipulations, adamss agreements and releases were expressly and
successfully challenged in such Challenge Procgeaknset forth in a final, non-appealable ordea of
court of competent jurisdiction. Nothing in thisténm Order vests or confers on any Person (as
defined in the Bankruptcy Code), including the Giad’ Committee or any non-statutory committees
appointed or formed in these Chapter 11 Casesdistaor authority to pursue any claim or cause of
action belonging to the Debtors or their estatesluding, without limitation, Challenge Proceedings
with respect to the Existing Agreements, the PigpetObligations or the Prepetition Liens; and any
motion seeking standing shall attach a draft complar other pleading that sets forth such claim or
cause of action or other Challenge Proceedings,aagdclaim or cause of action or other Challenge
Proceeding not included therein shall be deemesl/&yrwaived, released and barred.

25.  Order Governs.In the event of any inconsistency between the gions of this Interim
Order and the DIP Documents, the provisions ofltitisrim Order shall govern.

26. Binding Effect; Successors and Assigfitie DIP Documents and the provisions of this
Interim Order, including all findings herein, sha# binding upon all parties in interest in thesaer
11 Cases, including, without limitation, the DIP ek, the DIP Lenders, the Prepetition Securedd®arti

the Creditors’ Committee, any non-statutory comeeitt appointed or formed in these Chapter 11 Cases,
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the Debtors and their respective successors amghagsncluding any chapter 7 or chapter 11 trustee
hereinafter appointed or elected for the estat@ngfof the Debtors, an examiner appointed purstoant
section 1104 of the Bankruptcy Code, or any otigercfary appointed as a legal representative ofany
the Debtors or with respect to the property of éstate of any of the Debtors) and shall inure & th
benefit of the DIP Agent, the DIP Lenders, the Bti#tjon Secured Parties and the Debtors and their
respective successors and assigns; provided,etkpt to the extent expressly set forth in thierim
Order, the DIP Secured Parties and the Prepettieured Parties shall have no obligation to pettmait
use of the DIP Loans, as applicable, or extend fargncing to any Chapter 7 trustee or similar
responsible person appointed for the estates dbéors.

27.  Limitation of Liability. Subject to entry of the Final Order, in determintogmake any
loan under the DIP Credit Agreement, or in exengsany rights or remedies as and when permitted
pursuant to this Interim Order, the DIP Documemtthe Existing Agreements, the DIP Secured Parties,
and the Prepetition Secured Parties shall noekendd to be in control of the operations of thetbrsb
or to be acting as a “responsible person” or “owoeroperator” with respect to the operation or
management of the Debtors (as such terms, or anyasiterms, are used in the United States
Comprehensive Environmental Response, Compensatidh.iability Act, 29 U.S.C. 88 9601 et seq. as
amended, or any similar federal or state statufédrthermore, subject to entry of the Final Order,
nothing in this Interim Order, the DIP Documentstbe Existing Agreements shall in any way be
construed or interpreted to impose or allow the asifion upon the DIP Secured Parties, or the
Prepetition Secured Parties of any liability foryarlaims arising from the prepetition or postpetiti
activities of any of the Debtors.

28. Insurance. To the extent any Prepetition Lender is listedoss payee or additional

insured under the Debtors’ insurance policies, D@ Agent is also deemed to be the loss payee or
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additional insured, as applicable, under the Dabinsurance policies and shall act in that cayeanitd
subject to the terms of the DIP Documents, disteélany proceeds recovered or received in respect of
any such insurance policies, first, to the paymanfull of the DIP Obligations, and second, to the
payment of the Prepetition Obligations

29.  EffectivenessThis Interim Order shall constitute findings of fasd conclusions of law
and shall take effect and be fully enforceamnlac pro tundo the Petition Date immediately upon entry
hereof. Notwithstanding Bankruptcy Rules 400I(a)(8004(h), 6006(d), 7062, or 9014 of the
Bankruptcy Rules or any Local Rule, or Rule 62(ihe Federal Rules of Civil Procedure, this Interi
Order shall be immediately effective and enforcealgbon its entry and there shall be no stay of
execution or effectiveness of this Interim Order.

30. Headings Section headings used herein are for convenienieand are not to affect
the construction of or to be taken into consideratn interpreting this Interim Order.

31. Credit Bidding. Subject to the express written direction of the kel Lenders (as
defined in the DIP Credit Agreement) and the teofithe DIP Documents, and subject to the provisions
of section 363(k) of the Bankruptcy Code, the Dighdlers, through either the DIP Agent or a special
purpose entity established by the Required Lenmehsld, among other assets, the DIP Obligatioms an
the DIP Liens, shall have the right to credit biing or all of the DIP Obligations in any sale of IP
Collateral (or any part thereof), including as @mnplated by the motion seeking approval of bidding
procedures for a sale of all or substantially &ltree Debtors’ assets (th&ale’) filed on the Petition
Date, without the need for further Court order authng the same and whether any such Sale is
effectuated through section 363(k) or 1129(b) of Bankruptcy Code, by a chapter 7 trustee under

section 725 of the Bankruptcy Code, or otherwise.
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32.  Bankruptcy Rules The requirements of Bankruptcy Rules 4001, 68@3 6004, in each
case to the extent applicable, are satisfied bgdimeents of the Motion.

33. Necessary ActionThe Debtors are authorized to take all such actsmgre necessary or
appropriate to implement the terms of this Inte@nder.

34. Retention of Jurisdictian The Court shall retain jurisdiction to enforbe fprovisions of
this Interim Order, and any and all of the docureeagproved hereunder, including, without limitation
the DIP Documents and this retention of jurisdietghall survive the confirmation and consummation
of any chapter 11 plan for any one or more of tkeétDrs.

35. Final Hearing. The Final Hearing is scheduled for December 1626t
(Prevailing Eastern Time) before this Court.

36.  Objections. Any party in interest objection to the relief soughthe Final Hearing shall
file and serve written objections, which objecti@mall be filed and served upon (a) proposed cdunse
for the Debtors, DLA Piper LLP (US), 1251 Avenuetbé Americas, New York, NY 10020 Attn:
Thomas R. Califano and Jamila Justine Willis an@11Rlorth Market Street, Suite 2100, Wilmington,
DE 19801, Attn: Stuart Brown and Maris Kandestb);the Office of the United States Trustee, J. ale
Boggs Federal Building, 844 King St., Lockbox 35,ilMihgton, DE 19801 (Attn: Richard
Schepacarter, Esq.); (c) counsel to the Prepetienior Lender, Levy, Small & Lallas, 815 Moraga
Drive, Los Angeles, CA 90049 (Attn: Leo D. Plotkiapnd Chipman Brown Cicero & Cole, LLP.,
Hercules Plaza, 1313 N. Market Street, Suite 5¥00nington, DE 19801 (Attn: William E. Chipman,
Jr.); (d) counsel to Horizon Funding Trust 2013-1C as subordinated lender, K&L Gates LLP, State
Street Financial Center, One Lincoln Street, BostdA 02111-2950, Attn: Charles A. Dale 11l and
K&L Gates LLP, 4350 Lassiter at North Hills Avenusyite 300, Raleigh, NC 27609 Attn: A. Lee

Hogewood lllI; (e) the Bridge Loan Lenders (f) coeint the DIP Agent, Kaye Scholer LLP, 70 W.
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Madison Street, Suite 4200, Chicago, IL 60614 (Akiichael D. Messersmith and Seth J. Kleinman);
(e) counsel to the DIP Lenders Allen & Overy LLR221 Avenue of the Americas, New York, New
York 10020 (Attn: Daniel J. Guyder); (f) co-counselthe DIP Lenders and counsel to the DIP Agent,
Morris, Nichols, Arsht & Tunnell LLP, 1201 N. Mark&treet, Wilmington, DE 19801 (Attn: Curtis
Miller); (g) counsel to the Creditors’ Committeesuch committee is appointed; and (g) all othetigs:
entitled to notice pursuant to Local Rule 9013-1(imeach case to allow actual receipt by the foireg

no later than , 2016 at 4:00 p.nmmeyRiling Eastern Time). The Debtors shall promgtrve
copies of this Interim Order (which shall consetwadequate notice of the Final Hearing, including,
without limitation, notice that the Debtors willedeapproval at the Final Hearing of a waiver ohtgy
under sections 506(c) and 552(b) of the Bankru@tagie and liens on Avoidance Actions) to the parties
having been given notice of the Interim Hearingallostate and local taxing authorities in the estah
which the Debtors do business, any federal or statgllatory authorities governing the Debtors’
industry, and to any party that has filed a requestnotices with this Court and to the Creditors’
Committee after the same has been appointed, brGreditors’ Committee’s counsel, if the same shall
have been appointed.

Dated: Wilmington, Delaware
November _ , 2016

THE HONORABLE
UNITED STATES BANKRUPTCY JUDGE
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EXECUTION VERSION

DEBTOR-IN-POSSESSION CREDIT AGREEMENT
dated as of
November _, 2016,
among

XTERA COMMUNICATIONS INC.,
as Borrower,

THE SUBSIDIARY GUARANTORS PARTY HERETO,
THE LENDERS PARTY HERETO
and

WILMINGTON TRUST, NATIONAL ASSOCIATION,
as Administrative Agent and Collateral Agent

0119556-0000001 NY:26921316.8
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DEBTOR-IN-POSSESSION CREDIT AGREEMENT, dated asNmvember _ , 2016 (this
“Agreement), among XTERA COMMUNICATIONS INC., a Delaware gmration (the Borrower”),
the Subsidiary Guarantors party hereto, the Len@ersh term and each other capitalized term uséd bu
not defined in these introductory statements hathegneaning given it in Article I) and WILMINGTON
TRUST, NATIONAL ASSOCIATION, as administrative adeifin such capacity, including any
successor thereto in such capacity, thdrhinistrative Agent) for the Lenders and as collateral agent (in
such capacity, including any successor theretaah £apacity, theCollateral Agent) for the Secured
Parties (as defined herein).

WHEREAS, on November _ , 2016 (th&étition Date), the Borrower and certain of its
Subsidiaries, including the Subsidiary Guarantadléctively, the Debtors), commenced voluntary
cases (the Chapter 11 Caséy under Chapter 11 of the Bankruptcy Code in theitéd States
Bankruptcy Court for the District of Delaware (tr&ankruptcy Court), and the Debtors have continued
to operate their businesses and manage their piepas debtors-in-possession pursuant to sectitdis
and 1108 of the Bankruptcy Code;

WHEREAS, the Borrower has requested and the Leriders agreed to provide a secured super-
priority debtor-in-possession term loan facility ttoe Borrower hereunder, in an aggregate principal
amount of $7,409,793, the proceeds of which wiluked to fund working capital and certain permitted
administrative expenses of the Debtors during #medpncy of the Chapter 11 Cases in accordance with
the Budget and the terms of this Agreement; and

WHEREAS, the Guarantors have agreed to guaranéeeltiigations of the Borrower hereunder
and the Borrower and the Guarantors have agresedare their respective Obligations by granting to
Collateral Agent, for the benefit of Secured Parteelien on substantially all of their respeciasets, in
accordance with the priorities provided in the L&otuments and the DIP Order.

Accordingly, the parties hereto agree as follows:

ARTICLE |
DEFINITIONS

SECTION 1.01Defined Terms As used in this Agreement, the following terrhalshave the
meanings specified below:

“363 Salé shall have the meaning assigned to such terneati& 5.16(a).
“363 Sale Effective Dateshall have the meaning assigned to such terneati& 5.16(d).
“363 Sale Ordershall have the meaning assigned to such terneati& 5.16(c).

“ABR Loan’ or “ABR Borrowing” shall mean a Loan or a Borrowg consisting of Loans
bearing interest at a rate determined by referemtee Alternate Base Rate.

“Adjusted LIBO Raté shall mean, with respect to any Eurodollar Borirmyvfor any Interest
Period, the greater of (a) (x) an interest rategmelum (rounded upward, if necessary, to the nidadf
of 1%) determined by the Administrative Agent to égual to the LIBO Rate for such Eurodollar
Borrowing in effect for such Interest Period divddby (y) 1 minus the Statutory Reserves (if any) fo
such Eurodollar Borrowing for such Interest Peaod (b) 1.00% per annum.

0119556-0000001 NY:26921316.8
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“Administrative Agent shall have the meaning assigned to such termha ihtroductory
statement to this Agreement.

“Administrative Agent Accouritmeans the account designated from time to timevwiting as
the “Administrative Agent Account” by the Adminiative Agent to the other parties hereto.

“Administrative Agent Feésshall have the meaning assigned to such terneati& 2.05(a).

“Administrative Questionnairéshall mean an Administrative Questionnaire in fitren supplied
from time to time by the Administrative Agent.

“Affiliate” shall mean, as to any Person, any other Persachydirectly or indirectly, controls
or is controlled by such Person, or is under commonmtrol with such Person. For purposes of this
definition, the terms (including, with correlatimeeaning) “control”, “controlled by” and “under conom
control with”, as used with respect to any Perstiall mean the possession, directly or indireatfjthe
power to cause the direction of the management @lidies of such Person, whether through the
ownership of voting securities, by contract or otviee; provided that in no event shall the
Administrative Agent, the Collateral Agent or angrder be considered an Affiliate of the Borrower or
any Subsidiary for any purpose whatsoever underLt@ Documents or in connection with the DIP
Facility.

“Agents shall have the meaning assigned to such terneati& 8.01.
“Agreement shall have the meaning assigned to it in theoohiictory statement hereto.

“Agreement Valuéshall mean, for each Hedging Agreement, on arg dé determination, the
maximum aggregate amount (giving effect to anyimgthgreements) that the Borrower or the applicable
Subsidiary would be required to pay if such Hedghggeement was terminated on such date.

“Alternate Base Rateshall mean, for any day, a fluctuating rate pmnan (rounded upward, if
necessary, to the nearest 1/100th of 1%) equdlet@teatest of (a) the Base Rate in effect on dagh
(b) the Federal Funds Effective Rate in effect echsday plus 1/2 of 1.00%, (c) the Adjusted LIBOidRa
for a one-month Interest Period beginning on suah @r if such day is not a Business Day, on the
immediately preceding Business Day) plus 1.00% @h@.00% per annum. If the Administrative Agent
shall have determined (which determination shaltteclusive absent manifest error) that it is uedbl
ascertain the Federal Funds Effective Rate for maason, including the inability or failure of the
Administrative Agent to obtain sufficient quotatgrn accordance with the terms of the definition
thereof, the Alternate Base Rate shall be detemninghout regard to clause (b) of the preceding
sentence until the circumstances giving rise tdnsoability no longer exist. Any change in the Afiate
Base Rate due to a change in the Base Rate orettedt Funds Effective Rate shall be effectiveran t
effective date of such change in the Base RateeoFéderal Funds Effective Rate, respectively.

“Anti-Corruption Laws’ shall have the meaning assigned to such terneatié 3.20.

“Anti-Money Laundering Law$ shall mean any requirements of law related to @yon
laundering, including the Bank Secrecy Act, 31 G.S88 5311 et seq., as amended by the USA
PATRIOT Act, and its implementing regulations, aheé Money Laundering Control Act of 1986, 18
U.S.C. 88 1956 and 1957.

“Applicable Margirt shall mean, for any day (a) with respect to amydelollar Loan, 6.00% per
annum and (b) with respect to any ABR Loan, 5.0@¥gmnum.
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“Approved Fund shall mean, any Fund that is administered or madaby (a) a Lender, (b) an
Affiliate of a Lender or (c) an entity or an Affilie of an entity that administers or manages adrend

“Asset Saléshall mean any sale, transfer or other dispasitiy the Borrower or any of the
Subsidiaries to any Person (including by way oeragtion by such Person) other than to a Loan Rdrty
any asset (including, without limitation any Equitgterests in another Person) but excluding (a)
Recovery Events and (b) asset sales permitted ¢&tyo8e5.02.

“Assignment and Acceptanteshall mean an assignment and acceptance entatedby a
Lender and an Eligible Assignee, consented to ley Aiministrative Agent and/or the Borrower, as
required under Section 9.04(b)(iii), and acceptethie Administrative Agent, in substantially therfoof
Exhibit B or such other form (including electrordocumentation generated by MarkitClear or other
electronic platform) as shall be approved by thenAdstrative Agent.

“Avoidance Actions means all causes of action arising under Secti@lds 544, 545, 547, 548,
549, 550, 551, 553(b) or 724(a) of the Bankruptog€and any proceeds therefrom.

“Bail-In Action” shall mean the exercise of any Write-Down and ¥&osion Powers by the
applicable EEA Resolution Authority in respect of/diability of an EEA Financial Institution.

“Bail-In Legislation” shall mean, with respect to any EEA Member Counimplementing
Article 55 of Directive 2014/59/EU of the Europe&arliament and of the Council of the European
Union, the implementing law for such EEA Member @y from time to time which is described in the
EU Bail-In Legislation Schedule.

“Bankruptcy Codé shall mean Title 11 of the United States Codsitledt “Bankruptcy,” as
applicable to the Chapter 11 Cases, now and hereafeffect, or any applicable successor statute.

“Bankruptcy Court shall have the meaning assigned to such termhén greamble hereto;
provided that “‘Bankruptcy Court shall also mean any other court having compgtergdiction over the
Chapter 11 Cases.

“Base Ratéshall mean, for any day, the prime rate publisimethe Wall Street Journal for such
day; provided that if The Wall Street Journal ceases to pubiistany reason such rate of intere@a%e
Raté€' shall mean the prime lending rate as set fortlthenBloomberg page PRIMBB Index (or successor
page) for such day (or such other service as detethiby the Administrative Agent from time to tirfee
purposes of providing quotations of prime lendinggiest rates); each change in the Base Ratelshall
effective on the date such change is effective. dritee rate is not necessarily the lowest rategdby
any financial institution to its customers.

“Bid Procedure$shall have the meaning assigned to such terneatié 5.16(a).

“Bid Procedures Ordér shall have the meaning assigned to such termeati@& 5.16(b).
“Board” shall mean the Board of Governors of thedfal Reserve System of the United States.

“Board of Directors shall mean, with respect to any Person, (i) i@ tse of any corporation,
the board of directors of such person, (i) in tase of any limited liability company, the board of
managers of such Person or, if there is none, tedof Directors of the managing member of such
Person, (iii) in the case of a partnership, therBad Directors of the general partner of such &emsnd
(iv) in the case of any other Person, the funcliegaivalent of any of the foregoing.
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“Borrower’ shall have the meaning assigned to such ternméniritroductory statement to this
Agreement.

“Borrower Materials' shall have the meaning assigned to such terneati& 9.01.

“Borrower Notic€ shall have the meaning assigned to such terrherdefinition of Real Estate
Collateral Requirements.

“Borrowing” shall mean Loans of the same Type made, convertedntinued on the same date.

“Borrowing Requestshall mean a written request by the Borrowerdoadance with the terms
of Section 2.03 and substantially in the form ohibx D or such other form as shall have been apguo
by the Administrative Agent.

“Breakage Everitshall have the meaning assigned to such terneati& 2.16.

“Budget shall mean the Initial Budget, and as the samg b®afurther amended, supplemented,
restated or otherwise modified from time to timétvthe written consent of the Required Lenderséirt
sole discretion, including any such amendment, lempgnt, restatement or other modification that
extends the Budget to cover additional time peribelgond the initial 13 week period covered by the
Initial Budget;provided that the Budget shall not be amended to deleteaalifjnthe Permitted Adequate
Protection Payments without the consent of thepreot thereof, unless such payments are no longer
payable in accordance with the terms of the DIPe©rd

“Budget Period shall mean each weekly period set forth in thel@@t commencing with the
week in which the Petition Date occurred.

“Business Dayshall mean any day other than a Saturday, Suodagy on which banks in New
York City or Minneapolis, Minnesota are authorizedequired by law to closerovided that, when used
in connection with a Eurodollar Loan, the term “Biess Day” shall also exclude any day on which
banks are not open for dealings in Dollar depasitee London interbank market.

“Capital Lease Obligatiorisof any Person shall mean the obligations of sRefson to pay rent
or other amounts under any lease of (or other germent conveying the right to use) real or personal
property, or a combination thereof, which obligaicare required to be classified and accounteésgor
capital leases on a balance sheet of such Persten GAAP, and the amount of such obligations dhall
the capitalized amount thereof determined in acoaed with GAAP.

“Carve-Out shall have the meaning assigned to such termarbiP Order.

“Cash Equivalents shall mean (a) any readily-marketable securifipsssued by, or directly,
unconditionally and fully guaranteed or insuredthg United States federal government or (ii) issoyed
any agency of the United States federal governntieatobligations of which are fully backed by thd f
faith and credit of the United States federal gowegnt, (b) any readily-marketable direct obligasion
issued by any other agency of the United Statesrédjovernment, any state of the United Statemgr
political subdivision of any such state or any pailmstrumentality thereof, in each case havingting
of at least A-1" from S&P or at leastP-1" from Moody'’s, (c) any commercial paper ratedesdt ‘A-1"
by S&P or ‘P-1" by Moody’'s and issued by any Person organizedeunide laws of any state of the
United States, (d) any Dollar-denominated time dépansured certificate of deposit, overnight bank
deposit or bankers’ acceptance issued or accepté€dl &ny Lender or (i) any commercial bank thsit i
(A) organized under the laws of the United States; state thereof or the District of Columbia, (B)
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“adequately capitalized” (as defined in the regals of its primary federal banking regulators) €64
has Tier 1 capital (as defined in such regulationgxcess of $250,000,000, (e) shares of any Wnite
States money market fund that (i) has substantallpf its assets invested continuously in thestypf
investments referred to in clause (a), (b), (c)dprabove with maturities as set forth in the psovoelow,

(i) has net assets in excess of $500,000,000 #ipchds obtained from either S&P or Moody's the
highest rating obtainable for money market fundstia United Statespfovided however, that the
maturities of all obligations specified in any t¢duses (a), (b), (c) or (d) above shall not exc&sldays)
and (f) investments by any Foreign Subsidiariesniy foreign equivalents of the investments desdrihe
clauses (a) through (d) aboy®ovided that, (i) investments described in this clauseb{f)any Foreign
Subsidiary shall be limited to (1) securities istugy a country that is a member nation of the
Organisation of Economic Cooperation and Develognoerby issuers formed under the laws of such a
country, or (2) in the case of Foreign Subsidiagpsrating in countries that are not member natains
the Organisation of Economic Cooperation and Dewaknt, investments customarily used by
corporations for cash management purposes in sugdictions in the ordinary course of business of
such corporations and (ii) in the case of investsiequivalent to clause (a), the issuer has arsimant
grade sovereign debt rating from S&P or Moody’s.

“Change in Lavl shall mean the occurrence, after the date of Agseement, of any of the
following: (a) the adoption or taking effect of alav, rule or regulation, (b) any change in any,lawe,
regulation or treaty or in the administration, mpietation or application thereof by any Governraént
Authority (whether or not having the force of las) (c) the making or issuance of any request, rule
guideline or directive (whether or not having tloeck of law) of any Governmental Authorify;ovided
that, notwithstanding anything herein to the camtrgi) the Dodd-Frank Wall Street Reform and
Consumer Protection Act and all requests, rulesdefjnes or directives thereunder or issued in
connection therewith and (ii) all requests, rulggidelines or directives promulgated by the Bank fo
International Settlements, the Basel Committee amkiyg Supervision (or any successor or similar
authority) or the United States or foreign regugi@uthorities, in each case pursuant to Baseshill in
each case be deemed to be&hangein Law”’, regardless of the date enacted, adopted ordssue

A “Change of Contrdl shall mean (a) a change in the record or beraficivnership of an
aggregate of more than 35% of the outstanding Equiterests of the Borrower, in one or more
transactions, compared to the ownership of outstgrilquity Interests of the Borrower in effect dret
date hereof, or (b) any “person” or “group” (withiihe meaning of Section 13(d) and 14(d)(2) of the
Securities Exchange Act of 1934) becomes afterdtte hereof the “beneficial owner” (as defined in
Rule 13d-3 under the Securities Exchange Act o#)98irectly or indirectly, of a sufficient numbef
shares of all classes of Equity Interests thentaatsng of the Borrower ordinarily entitled to votethe
election of directors, empowering such “person"gmoup” to elect a majority of the board of direxd@f
the Borrower, or (c) a “change of control” or siamilevent shall have occured as provided in the
Prepetition Senior Loan Agreement, the Prepetfabordinated Loan Agreement, the Prepetition Bridge
Loan Notes or any other promissory note, credieagrent, indenture or other agreement governing
Indebtedness issued or incurred by the BorrowangrSubsidiary.

“Chapter 11 Casésshall have the meaning assigned to such termenécitals hereto.

“Chapter 11 Ordersshall mean, collectively, the DIP Order and amlyen orders entered by the
Bankruptcy Court in the Chapter 11 Cases.

“Charges shall have the meaning assigned to such terneati& 9.08.

“Claim” shall have the meaning assigned to such terneati& 101(5) of the Bankruptcy Code.
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“Closing Daté shall mean the first date on which all of the ditions precedent set forth in
Sections 4.01 and 4.03 are satisfied (or waive@édgh Lender and the Administrative Agent) and this
Agreement becomes effective pursuant to Sectiod. 9.0

“Cod¢€ shall mean the Internal Revenue Code of 1986nasnded from time to time.

“Collateral’ shall have the meaning assigned to such termeicti& 11.04 or any Security
Document.

“Collateral Agent shall have the meaning assigned to such terrheriritroductory statement to
this Agreement.

“Commitment shall mean, with respect to each Lender, the cdimemt of such Lender to make
Loans hereunder as set forth on Schedule 2.01 w&ahedule shall be held by the Administrative
Agent, and accessible to the Borrower and the Lrsnae the same basis as the Register under Section
9.04(c)), or in the Assignment and Acceptance @msto which such Lender assumed its Commitment,
as applicable, as the same may be (a) terminatesigmot to Section 2.09 and (b) reduced or increased
from time to time pursuant to assignments by csuch Lender pursuant to Section 9.04. The aggregate
amount of Commitments of all Lenders as of the dlpOate is $7,409,793.

“Communications shall have the meaning assigned to such terneati& 9.01.

“Connection Income Taxésshall mean Other Connection Taxes that are ingbose or
measured by net income (however denominated) oatledranchise Taxes or branch profits Taxes.

“Contingent Obligatiori shall mean, at any time, any Obligation or anyeot obligation,
including any Guarantee (or a portion of any offtiregoing) that is contingent in nature at suofeti

“Control’” shall mean the possession, directly or indireotlfythe power to direct or cause the
direction of the management or policies of a Persgrether through the ownership of voting secwsijtie
by contract or otherwise, and the tern@ohtrolling” and “Controlled’ shall have meanings correlative
thereto.

“Debtor Relief Law$ shall mean the Bankruptcy Code and all otheritigtion, conservatorship,
bankruptcy, assignment for the benefit of credjtansratorium, rearrangement, receivership, insalyen
reorganization, or similar debtor relief laws otthinited States or other applicable jurisdictiorf
time to time in effect.

“Debtors shall have the meaning assigned to the termerrékhitals hereto.

“Declined Proceedsshall have the meaning assigned to such terneati@ 2.13(g).

“Default” shall mean any event or condition which upon c@tilapse of time or both would
constitute an Event of Default.

“Default Raté shall mean, with respect to the Loans or otheligakions which accrue interest at
the Default Rate hereunder, a rate per annum équbk sum of two percent (2%) plus the interett ra
otherwise applicable thereto.

“DIP Facility” shall mean the term loan facility provided for thys Agreement.
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“DIP Liens” shall have the meaning set forth in Section 323(
“DIP Order” shall mean, collectively, the Interim Order ahe Final Order.

“Dispositiort’ shall mean, with respect to any Person, (a) #ie, dransfer, license, lease or other
disposition (by way of merger, casualty, condenumatr otherwise) of any property or asset of such
Person (including, without limitation, any sale aledseback transaction and the sale of any Equity
Interest owned by such Person) to any other Peasamh (b) the issuance of Equity Interests by a
subsidiary of such Person to any other Person.

“Disqualified Equity Interests shall mean any Equity Interest that, by its teqmsby the terms
of any security into which it is convertible or fathich it is exchangeable), or upon the happenirang
event, (a) matures (excluding any maturity as #selt of an optional redemption by the issuer tigrer
is mandatorily redeemable (other than as a refaltabhange of control or asset sale so long agighis
of holders thereof upon the occurrence of such ghaof control or asset sale are subject to the prio
payment and satisfaction in full of the Obligatiprmaursuant to a sinking fund obligation or othexsyior
is redeemable at the option of the holder theli@oiyhole or in part, or requires the payment of aagh
dividend or any other scheduled payment constguéirreturn of capital, in each case at any timeron
prior to the first anniversary of the Maturity Date(b) is convertible into or exchangeable (uniesthe
sole option of the issuer thereof) for (i) debtwsétes or (i) any Equity Interest referred todlause (a)
above, in each case at any time prior to the dinstiversary of the Maturity Date.

“Dollars” or “$” shall mean the lawful money of the United States.

“Domestic Subsidiariésshall mean any Subsidiary of the Borrower thatinsorporated or
organized under the laws of the United States statg thereof or the District of Columbia.

“EEA Financial Institution” shall mean (a) any credit institution or investinérm established
in any EEA Member Country which is subject to thpervision of an EEA Resolution Authority, (b) any
entity established in an EEA Member Country whigl iparent of an institution described in clau3@fa
this definition, or (c) any financial institutions@blished in an EEA Member Country which is a
subsidiary of an institution described in claus®saf (b) of this definition and is subject to colidated
supervision with its parent.

“EEA Member Country shall mean any of the member states of the Ewogénion, Iceland,
Liechtenstein, and Norway.

“EEA Resolution Authority shall mean any public administrative authority any person
entrusted with public administrative authority aiyaEEA Member Country (including any delegee)
having responsibility for the resolution of any EE&ancial Institution.

“Eligible Assigneé shall mean any Person that meets the requirenteriie an assignee under
Section 9.04(b).

“Environmental Claim$ shall mean any and all administrative, regulatoryjudicial actions,
suits, demands, demand letters, directives, cldiess, notices of noncompliance, liability or \atibn,
investigations and/or adjudicatory proceedingstirgdain any way to any Environmental Law or any
permit issued, or any approval given, under anyhsbdovironmental Law or to any Environmental
Liability, including, without limitation, any andllaof the foregoing by (a) governmental or reguigto
authorities for enforcement, cleanup, removal, oasp, remedial or other actions or damages pursoiant
any applicable Environmental Law and (b) any thiphrty seeking damages, contribution,
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indemnification, cost recovery, compensation ommgfive relief arising out of or relating to any
Environmental Law or to an alleged injury or thregft injury to human health or safety or the
environment due to the presence of, or exposutddnardous Materials.

“Environmental Law$ shall mean all former, current and future federatate, local,
supranational, and foreign laws (including statutend common law), treaties, regulations, rules,
ordinances, codes, decrees, injunctions, judgmgotsgrnmental restrictions or requirements, divest|
orders (including consent orders), permits, anccagents with any Governmental Authority in each
case, relating to the indoor or outdoor environmeatural resources, human health and safety or the
presence, Release of or exposure to pollutantsagonants, wastes, chemicals or otherwise hazardous
materials, or the generation, manufacture, proegsdiistribution, use, treatment, storage, trarispor
recycling, disposal or handling of, or the arrangatrfor such activities, with respect to any palhs,
contaminants, wastes, chemicals or otherwise haaanthaterials or substances.

“Environmental Liability’ shall mean all liabilities, obligations, damagksses, claims, actions,
suits, judgments, orders, fines, penalties, faegmnities, expenses and costs (including admetiger
oversight costs, natural resource damages and r&imo@dcosts), whether known or unknown, actual or
potential, vested or unvested, or contingent oremtise, arising out of or relating to (a) any
Environmental Law, (b) the generation, manufactymacessing, distribution, use, treatment, storage,
transport, recycling, disposal or handling of, loe arrangement for such activities, with respecing
Hazardous Materials, (c) exposure to any Hazarddaterials, (d) the presence or Release of any
Hazardous Materials or (e) any contract, agreememther consensual arrangement pursuant to which
liability is assumed or imposed with respect to ahthe foregoing.

“Equity Interest$ shall mean shares of capital stock, partnershigrésts, membership interests
in a limited liability company, beneficial interesh a trust or other equity interests in any Peesed any
option, warrant or other right entitling the holdeereof to purchase or otherwise acquire any sqciity
interest.

“ERISA” shall mean the Employee Retirement Income Secéat of 1974, as the same may be
amended from time to time.

“ERISA Affiliate” shall mean any person that for purposes of Tilef ERISA or Section 412
of the Code would be deemed at any relevant tinfeeta single employer or otherwise aggregated with
the Borrower or any Subsidiary under Section 414(l() of the Code or Section 4001 of ERISA.

“ERISA Event shall mean (a) anyréportable event,” as defined in Section 4043(c) of ERISA
or the regulations issued thereunder, with respee Plan (other than an event for which the 30-day
notice period is waived by the applicable regulato otherwise), (b) a determination that any Réaim
“at risk” status (within the meaning of Section 430 of @ade or Section 303 of ERISA), (c) the filing
pursuant to Section 412(c) of the Code or Sectli?(@ of ERISA of an application for a waiver okth
minimum funding standard with respect to any P(dhthe incurrence by the Borrower, any Subsidiary
or any of their respective ERISA Affiliates of ahgbility under Title IV of ERISA (other than non-
delinquent premiums payable to the PBGC under @e#006 and 4007 of ERISA), (e) the termination,
or the filing of a notice of intent to terminateyaPlan pursuant to Section 4041(c) of ERISA, i@ t
receipt by the Borrower, any Subsidiary or anyh#it respective ERISA Affiliates from the PBGC or a
plan administrator of any notice relating to theemion to terminate any Plan or Plans or to apgpain
trustee to administer any Plan, (g) the cessatiaperations at a facility of the Borrower, any Sidiary
or any of their respective ERISA Affiliates in tbecumstances described in Section 4062(e) of ERISA
(h) conditions contained in Section 303(k)(1)(A)ERISA for imposition of a lien on the assets af th
Borrower, any Subsidiary or any of their respecBRISA Affiliates shall have been met with respiect
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any Plan, (i) the receipt by the Borrower, any $ibsy or any of their respective ERISA Affiliated
any notice imposing Withdrawal Liability on a Lomrty or a determining that a Multiemployer Plan is
“insolvent” (within the meaning of Section 4245 of ERISA) ior “endangered” or “critical” status
(within the meaning of Section 432 of the Code ect®n 304 of ERISA), (j) the occurrence of a non-
exempt ‘prohibited transaction” with respect to which the Borrower or any of tBebsidiaries is a
“disqualified person” (within the meaning of Sectid975 of the Code) or gaérty in interest” (within

the meaning of Section 406 of ERISA) or with respecwhich the Borrower, any such Subsidiary or
their respective ERISA Affiliates could otherwise lable; (k) any Foreign Benefit Event; () théldae

to make by its due date a required installment u@etion 430(j) of the Code with respect to argnPl|
or (m) any failure by any Plan to satisfy the minmmfunding standards (within the meaning of Section
412 or 430 of the Code or Section 302 of ERISA)liapple to such Plan, whether or not waived.

“Eurodollar Loan” or “Eurodollar Borrowing” shall mean a Loan or a Borrowing consisting of
Loans bearing interest at a rate determined byarée to the Adjusted LIBO Rate.

“Events of Default shall have the meaning assigned to such terneati& 7.01.
“Exchange Act shall mean the Securities Exchange Act of 1934raended.

“Excluded Subsidiary shall mean, unless otherwise agreed by the Baramd the Required
Lenders, (a) any Subsidiary that is not a Whollyr@d Subsidiary (as of the Closing Date), (b) any
Subsidiary that is (i) a Foreign Subsidiary, (iiflieect or indirect Subsidiary of a Foreign Subesigj or
(i) a U.S. Foreign Holdco, (c) any Subsidiary tths prohibited by applicable law or regulation rfro
guaranteeing the Obligations or that would requievernmental (including regulatory) consent,
approval, license or authorization in order to guméee the Obligations, to the extent such consent,
approval, license or authorization is not obtairébr use of the Borrower's and such Subsidiary’s
commercially reasonable effortpr@vided that any payment of money or other concessioni saae
been approved by the Required Lenders) or (d) amysiSiary with respect to which the Required
Lenders and the Borrower reasonably agree thataise (including tax consequences) or burden of
obtaining a guarantee of the Obligations wouldeessive in relation to the benefit to the Lenderbe
afforded thereby. For the avoidance of doubt, amys®liary that is or becomes a Subsidiary Guarantor
shall not constitute an Excluded Subsidiary for pugpose under this Agreement.

“Excluded Taxe$ shall mean, any of the following Taxes imposed @nwith respect to a
Recipient or required to be withheld or deductedrfra payment to a Recipient, (a) Taxes imposed on o
measured by net income (however denominated), lirs®d axes (or other similar taxes imposed in lieu
of net income taxes), branch profits Taxes andratimeilar Taxes, in each case, (i) imposed as @tre
such Recipient being organized under the laws ohawing its principal office or, in the case ofyan
Lender, its applicable lending office located ihe tjurisdiction imposing such Tax (or any political
subdivision thereof) or (ii) that are Other ConimmttTaxes, (b) in the case of a Lender, U.S. fddera
withholding Taxes imposed on amounts payable tfowothe account of such Lender with respect to an
applicable interest in a Loan or Commitment pursuara law in effect on the date on which (i) such
Lender acquires such interest in the Loan or Comanit (other than pursuant to an assignment request
by the Borrower under Section 2.21(a)) or (ii) stemder changes its lending office, except in ezade
to the extent that, pursuant to Section 2.20, ansowith respect to such Taxes were payable either t
such Lender’s assignor immediately before such kermecame a party hereto or to such Lender
immediately before it changed its lending office) Taxes attributable to such Recipient’s failuoe t
comply with Section 2.20(f) and (d) any U.S. fedevéhholding Taxes imposed under FATCA.

“EU Bail-In Legislation Schedulé shall mean the EU Bail-In Legislation Scheduldlshed by
the Loan Market Association (or any successor pgrss in effect from time to time.

0119556-0000001 NY:26921316.8 9



Case 16-12577 Doc 11-2 Filed 11/15/16 Page 16 of 126

“FATCA” shall mean Sections 1471 through 1474 of the Cadef the date of this Agreement
(or any amended version or successor provisionighrgtbstantively comparable and not materiallyanor
onerous to comply with), any agreement entereduntter Section 1471(b)(1) of the Code and any ffisca
or regulatory legislation, rules or practices addppursuant to any intergovernmental agreementezhte
into in connection with the implementation of si®&éctions of the Code (including such amended versio
and successor provisions) and, in each case, amgntwr future regulations promulgated thereurater
official interpretations thereof.

“Federal Funds Effective Rateshall mean, for any day, the rate per annum edoathe
weighted average of the rates on overnight Federads transactions with members of the Federal
Reserve System, as published on the next succeBdsigess Day by the Federal Reserve Bank of New
York, or, if such rate is not so published for aay that is a Business Day, the average of theatjonos
for the day for such transactions received by tdenhistrative Agent from three Federal funds brsker
of recognized standing selected by it.

“Fee Lettet shall mean the Fee Letter dated on or about #te Hereof, among the Borrower,
the Collateral Agent and the Administrative Agent.

“Fees shall mean the Administrative Agent Fees, PrepaiymPremium and all other fees or
premiums payable by the Borrower pursuant to thiseAment (including fees payable under the Fee
Letter).

“Final Order” shall have the meaning ascribed to such terrheriiterim Order.

“Financial Officer” of any Person shall mean the chief financial a&fi principal accounting
officer, treasurer or controller of such Person.

“Flood Laws shall have the meaning assigned to such termhéndefinition of Real Estate
Collateral Requirements.

“Foreign Benefit Event shall mean, with respect to any Foreign Pensilam,Ra) the existence
of unfunded liabilities in excess of the amountnpieied under any applicable law, (b) the failureriake
required contributions or payments, under any apple law, on or before the due date for such
contributions or payments, (c) the incurrence of kebility in excess of $1,000,000 by the Borroveer
any Subsidiary under applicable law on accounthef complete or partial termination of a Foreign
Pension Plan or the complete or partial withdrasfabny participating employer therein, or (d) the
occurrence of any transaction that is prohibitedenrany applicable law and that has resulted otdcou
reasonably be expected to result in the incurresfcany liability by the Borrower or any of the
Subsidiaries, or the imposition on the Borroweraoy of the Subsidiaries of any fine, excise tax or
penalty resulting from any noncompliance with applecable law, in each case in excess of $1,000,000

“Foreign Lendef shall mean a Lender that is not a U.S. Person.

“Foreign Pension Plaf shall mean any benefit plan that under applicdale other than the
laws of the United States or any political subdonsthereof, is required to be funded through attar
other funding vehicle other than a trust or fundirgdicle maintained exclusively by a Governmental
Authority.

“Foreign Subsidiary shall mean any Subsidiary of a Loan Party thatned a Domestic
Subsidiary.
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“Fund” shall mean any Person (other than a natural Rergmt is (or will be) engaged in
making, purchasing, holding or otherwise invesimgommercial loans, bonds and similar extensidns o
credit in the ordinary course of its activities.

“Funding Account' shall mean a blocked, non-interest bearing tagstount maintained by the
Administrative Agent in which the proceeds of theahs shall be deposited and held as provided s$n thi
Agreement. Neither the Borrower nor any of the ptlean Parties shall have any property interestrgf
kind in the Funding Account or the funds held tiere

“Funding Authorization Lettef means that certain letter agreement, dated aheoiClosing
Date, made by the Borrower in favor of the Admiraive Agent, pursuant to which, among other things
the Borrower has authorized and directed the Adstrimiive Agent to disburse or otherwise apply the
proceeds of the Loans on the Closing Date in aegwre with a funds flow memorandum attached to
such letter.

“GAAP’ shall mean United States generally accepted atowy principles applied on a basis
consistent with the financial statements referceth tSection 3.05(a)(i).

“Government Official shall have the meaning assigned to such terneati& 3.20.

“Governmental Authority shall mean any federal, state, local, supranation foreign court or
governmental agency, registry, authority, instruraky or regulatory body.

“Granting Lendef shall have the meaning assigned to such terneati@ 9.04(f).

“Guaranteé of or by any Person shall mean any obligatiomtement or otherwise, of such
Person guaranteeing or having the economic effeguaranteeing any Indebtedness or other obligation
of any other Person (th@fimary obligor’) in any manner, whether directly or indirectlyycaincluding
any obligation of such Person, direct or indiréa), to purchase or pay (or advance or supply fdads
the purchase or payment of) such Indebtednesder obligation or to purchase (or to advance oplsup
funds for the purchase of) any security for therpagt of such Indebtedness or other obligationtdb)
purchase or lease property, securities or servioesthe purpose of assuring the owner of such
Indebtedness or other obligation of the paymensuwth Indebtedness or other obligation or (c) to
maintain working capital, equity capital or any @tHinancial statement condition or liquidity ofeth
primary obligor so as to enable the primary obligopay such Indebtedness or other obligapayided
that, the term Guaranteé shall not include endorsements for collectiordeposit in the ordinary course
of business.

“Guaranty’ shall mean (a) the Guarantee of each of the Guewrs: provided pursuant to Article
X and (b) any other Guarantee of the Obligationsof other Person provided pursuant to a Guaranty
Supplement or other documentation in form and sulcst acceptable to the Administrative Agent and the
Required Lenders.

“Guaranty Supplemerit shall mean a supplement to the Guaranty, in fand substance
reasonably satisfactory to the Administrative Agand the Required Lenders, executed and delivered t
the Administrative Agent for the purpose of addamy Person as a Guarantor.

“Guarantors’ shall mean the Subsidiary Guarantors.

“Hazardous Materials shall mean (a) any petroleum products, derivatioe byproducts and all
other hydrocarbons, coal ash, radon gas, leads@sband asbestos-containing materials, toxic mold,
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urea formaldehyde foam insulation, polychlorinateghenyls, infectious or medical wastes and
chlorofluorocarbons and all other ozone-depletingssances, (b) any pollutant, contaminant, waste or
chemical or any toxic, radioactive, ignitable, cmive, reactive or otherwise hazardous substarastew
or material, or any substance, waste or materigingaany constituent elements displaying any of the
foregoing characteristics or (c) any substancetevasmaterial that is prohibited, limited or reajald by

or pursuant to or which can form the basis foriligbunder any Environmental Law.

“Hedging Agreemerit shall mean any interest rate protection agreemiareign currency
exchange agreement, commodity price protectionemgeat or other interest or currency exchange rate o
commodity price hedging arrangement.

“Indebtednessof any Person shall mean, without duplicatior), 4k obligations of such Person
for borrowed money or with respect to depositsdwaaces of any kind, (b) all obligations of suchsee
evidenced by bonds, debentures, notes or simitruiments, (c) all obligations of such Person upon
which interest charges are customarily paid, (Hphligations of such Person under conditional sale
other title retention agreements relating to prgper assets purchased by such Person, (e) aflaitdins
of such Person issued or assumed as the deferretage price of property or services, including all
earn-out obligations (excluding trade accounts pkyand accrued obligations incurred in the ordinar
course of business), (f) all Indebtedness of otheeured by (or for which the holder of such
Indebtedness has an existing right, contingentlmrwise, to be secured by) any Lien on propertpenv
or acquired by such Person, whether or not thegatitins secured thereby have been assumed, (g) all
Guarantees by such Person of Indebtedness of pthgedl Capital Lease Obligations of such Pergn,
net obligations of such Person under any Hedgingeéments, valued at the Agreement Value thergof, (]
all obligations of such Person to purchase, redeetite, defease or otherwise make any payment in
respect of any Equity Interests of such Persomgrather Person or any warrants, rights or options
acquire such equity interests, valued, in the cdsedeemable preferred interests, at the gredités o
voluntary or involuntary liquidation preferenphus accrued and unpaid dividends, (k) all obligatiohs
such Person as an account party in respect ofdetfecredit and (I) all obligations of such Person
respect of bankers’ acceptances. The IndebtedriesmsydPerson shall include the Indebtedness of any
partnership in which such Person is a general gartn

“Indemnified Taxe$ shall mean (a) Taxes, other than Excluded Takeposed on or with
respect to any payment made by or on account ofcdfigation of any Loan Party under any Loan
Document and (b) to the extent not otherwise desdrin clause (a), Other Taxes.

“Indemnite€ shall have the meaning assigned to such termeicti@ 9.05(b). “Information”
shall have the meaning assigned to such term indBe2. 17.

“Initial Budget” shall mean the 13 week cash flow forecast foriBaveek period beginning on
the Petition Date substantially in the form of EbhiA, which budget shall be deemed modified to
provide for the Permitted Adequate Protection Paymepecified in the DIP Ordeprovided that the
Initial Budget shall not be amended to delete odifiyothe Permitted Adequate Protection Payments
without the consent of the recipient thereof, usilesch payments are no longer payable in accordance
with the terms of the DIP Order.

“Initial Lenders” shall mean the Lenders party hereto on the C¢pBiate.

“Intercompany Debt shall mean any Indebtedness, now existing ordfeeincurred, owed by
the Borrower or any Subsidiary to the Borrower oy ather Subsidiary.

“Intercompany Loari shall have the meaning assigned to such terneati@ 6.05(e).

0119556-0000001 NY:26921316.8 12



Case 16-12577 Doc 11-2 Filed 11/15/16 Page 19 of 126

“Intercompany Noté shall mean a promissory note evidencing an lamgany Loan, duly
executed and delivered in form reasonably satisfacto the Administrative Agent and the Required
Lenders in their respective reasonable discretisayant to which, among other things, the Intercamyp
Loan evidenced by such Intercompany Note owed yLaan Party is subordinated to the Obligations.

“Interest Election Requestshall mean a request by the Borrower in accordamith the terms
of Section 2.10 and substantially in the form ohibi E or such other form as shall be approvedhay
Administrative Agent.

“Interest Payment Dateshall mean with respect to (a) any ABR Loans, thg last Business
Day of each calendar month and (y) any date updohadn payment or prepayment thereof is made and
(b) with respect to any Eurodollar Loan, (x) thstlday of the Interest Period applicable to ther®wemng
of which such Loan is a part and, in addition, diage of any prepayment of a Eurodollar Borrowing or
conversion of a Eurodollar Borrowing to an ABR Bmwing and (y) any date upon which a payment or
prepayment thereof is made.

“Interest Period shall mean, with respect to any Eurodollar Borirgyy the period commencing
on the date of such Borrowing and ending on (i)dbeesponding day in the next succeeding week)or (
the numerically corresponding day in the calendantim that is one month thereafter, as the Borrower
may elect;provided that (a) if any Interest Period would end on a dthyer than a Business Day, such
Interest Period shall be extended to the next sding Business Day unless such next succeeding
Business Day would fall in the next calendar momhyhich case such Interest Period shall end en th
next preceding Business Day, (b) any Interest Behat begins on the last Business Day of a catenda
month (or on a day for which there is no numenjcatirresponding day in the calendar month at tltk en
of such Interest Period) shall, subject to claugegnd on the last Business Day of the calendantmat
the end of such Interest Period and (c) no IntdPesiod for any Borrowing shall extend beyond the
applicable Maturity Date. Interest shall accruerfrand including the first day of an Interest Petimtut
excluding the last day of such Interest Period. [fimposes hereof, the date of the Borrowing iritial
shall be the date on which the Borrowing is made thereafter shall be the effective date of thetmos
recent conversion or continuation of the Borrowing.

“Interim Order” shall have the meaning assigned to such terneati@ 4.01(k).

“Investment shall mean, as to any Person, any direct or @aflincquisition or investment by
such Person, whether by means of (a) the purchiasher acquisition of Equity Interests or Indelvtess
or other securities of another Person, (b) a layance or capital contribution to, Guarantee or
assumption of Indebtedness of, or purchase or athquisition of any other Indebtedness or equity
participation or interest in, another Person, idoig any partnership or joint venture interest ucls
other Person or (c) the purchase or other acquis{tn one transaction or a series of transactiohs)l
or substantially all of the property and assetdbwsiness of another Person or assets constituting a
business unit, line of business or division of skenson. For purposes of compliance with Sectiob,6.
the amount of any Investment shall be the amouniafig invested, without adjustment for subsequent
increases or decreases in the value of such Ineestbut giving effect to any returns or distribusoof
capital or repayment of principal actually receivedcash by such Person with respect thereto, veheth
by disposition, return on capital, dividend or othise.

“Investment Company Attshall mean the Investment Company Act of 1940amended from
time to time.

“IP Rights’ shall have the meaning assigned to such terneatié 3.18.
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“IRS” shall mean the United States Internal Revenugi&epr any successor entity thereto.

“Junior Indebtedness shall mean Indebtedness of the Borrower or itbs8liaries that is (i)
unsecured, (i) subordinated in right of paymenaltcor any portion of the Obligations or (iii) sged by
a lien that is subordinated to the liens securireg@bligations, including (x) the Prepetition Serilioan
Obligations, (y) the Prepetition Subordinated Ldahligations and (z) the Prepetition Bridge Loan
Obligations.

“Lenders shall mean (a) the Persons listed on Schedulk @itber than any such Person that has
ceased to be a party hereto pursuant to an Assignarel Acceptance) and (b) any Person that has
become a party hereto as a Lender pursuant to sigmeent and Acceptance or otherwise in accordance
with this Agreement.

“LIBO Rat€’ shall mean, with respect to any Eurodollar Borimmyvfor any Interest Period
therefor, the rate per annum determined by the Athtnative Agent by reference to the ICE Benchmark
Administration London Interbank Offered Rate fompdsits in Dollars (as set forth on the applicable
Bloomberg screen page or by or such other comnigrergailable source providing such quotations as
may be designated by the Administrative Agent ftome to time) at approximately 11:00 a.m., London,
England time, on the second full Business Day mtiecgethe first day of such Interest Peripdovided,
however, that to the extent that an interest rate is soedainable pursuant to the foregoing provisidns o
this definition, the LIBO Rate shall be the intéreste per annum determined by the Administrative
Agent to be the average of the rates per annunhahwhe Administrative Agent is offered deposits i
Dollars by major banks in the London interbank re&iik London, England at approximately 11:00 a.m.,
London, England time, two Business Days prior @fttst day of such Interest Period.

“Lien” shall mean (a) with respect to any asset, (i) amytgage, deed of trust, lien (statutory or
other), pledge, hypothecation, assignment, deposihngement, encumbrance, license, charge preferenc
priority or other security interest or preferent@tangement of any kind or nature whatsoever inror
such asset (including any conditional sale or otltler retention agreement, capital lease, anyreasg
right of way or other encumbrance on title to neadperty) and (ii) the interest of a vendor or sst&
under any conditional sale agreement, capital |leadéle retention agreement (or any financingskea
having substantially the same effect as any ofdhegoing) relating to such asset and (b) in theeaaf
securities, any purchase option, call or similghtriof a third party with respect to such secusitie

“Loan Document$ shall mean this Agreement, any amendments toAgieement, the Security
Documents, the Notes, the Fee Letter, the Fundiathdkization Letter, the Budget and any other
document or certificate executed by any Loan Partgonnection with any of the foregoing, together
with the DIP Order.

“Loan Parties shall mean the Borrower and the Subsidiary Guaran“Loans” shall mean the
term loans made by the Lenders pursuant to Se2tiih

“Margin Stock shall have the meaning assigned to such terneguRtion U.

“Material Adverse Effect shall mean a material adverse effect on and/oteriad adverse
developments with respect to (i) the business, adjwers, properties, assets or condition (finanoial
otherwise) of the Borrower and its Subsidiariesetalas a whole, except as previously disclosed in
writing to the Lenders and except for the commerergnof the Chapter 11 Cases and the effects that
customarily result from the commencement of chaplecases (including the issuance of the DIP Order)
(i) the ability of any Loan Party to fully and tety perform its Obligations; (iii) the legality, hdity,
binding effect or enforceability against a Loanti?af a Loan Document to which it is a party; (the
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validity, perfection or priority of any Lien in fav of the Administrative Agent for the benefit dfet
Lenders on any of the Collateral with an aggredairemarket value in excess of $1,000,000 since the
date hereof; and (v) the rights, remedies and lierefailable to, or conferred upon, the Adminigta
Agent, any Lender or any Secured Party under aay [@ocument.

“Maturity Date’ shall mean the date which is the earliest otl{§ 363 Sale Effective Date, (ii)
the Scheduled Maturity Date and (iii) such eartlate on which all Loans and other Obligations fa t
payment of money shall become due and payablecoréd@nce with the terms of this Agreement and the
other Loan Documents.

“Maximum Raté shall have the meaning assigned to such terneati& 9.08.
“MNPI” shall have the meaning assigned to such terneatiéh 9.01.
“Moody’s’ shall mean Moody’s Investors Service, Inc., oy aaccessor thereto.

“Mortgaged Propertigsshall mean each parcel of real property and impnaents thereto with
respect to which a Mortgage is granted pursua8etgion 5.11.

“Mortgages shall mean the mortgages, deeds of trust, deedsedure debt, leasehold mortgages,
leasehold deeds of trust or leasehold deeds toeseebt and other similar security documents dedde
at any time pursuant to Section 5.11, each in fanth substance reasonably acceptable to the Required
Lenders and the Collateral Agent, including as mayequired to account for local law matters.

“Multiemployer Plari shall mean any multiemployer plan as defined acttdn 4001(a)(3) of
ERISA, which is contributed to by (or to which tees or may be an obligation to contribute of) the
Borrower or any Subsidiary or with respect to whible Borrower or any Subsidiary has any liability
(including on account of an ERISA Affiliate).

“Net Cash Flow shall mean total sources minus total operatirsipalisements as reflected in the
“Net Cash Flow” line of the Budget.

“Net Cash Proceedshall mean:

(a) 100% of the cash proceeds received by or on balfalhe Borrower or any of the
Subsidiaries (including any cash payments recdmyeday of deferred payment of principal pursuars to
note or installment receivable or purchase prigestiihent receivable or otherwise and including aéigu
insurance settlements and condemnation awardsn lmsich case only as and when received) from any
Asset Sale or Recovery Event, net of (i) reasonahbtt documented attorneys’ fees, accountants’ fees,
investment banking fees, survey costs, title insceapremiums, and related search and recording
charges, transfer taxes, deed or mortgage recotdixes, other customary expenses and brokerage,
consultant and other customary fees and expengaallgcincurred in connection therewith, (ii) the
principal amount of any Indebtedness permittedhiy Agreement that is secured by a permitted Lien
(other than a Lien on the Collateral that rapés passu with or is subordinated to the Liens securing the
Obligations) on the asset subject to such Asse& &aRecovery Event and that is required to beidapa
connection with such Asset Sale or Recovery Evathie¢ than Indebtedness under the Loan Documents),
together with any applicable premium, penalty, resé and breakage costs, (iii) in the case of asgef
Sale or Recovery Event by a non-Wholly Owned Sussid the pro rata portion of the Net Cash
Proceeds thereof (calculated without regard to dldsise (iii)) attributable to minority interestsdanot
available for distribution to or for the accounttbé Borrower or any of the Wholly Owned Subsidtari
as a result thereof, (iv) Taxes paid or reasonabslynated to be payable as a result thereof, @) th
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amount of any reasonable reserve established ior@emece with GAAP against any adjustment to the
sale price or any liabilities (other than any tadeducted pursuant to clause (i) above) (x) relsdezhy

of the applicable assets and (y) retained by thedder or any of the Subsidiaries including, withou
limitation, pension and other post-employment bierigbilities and liabilities related to environmizl
matters or against any indemnification obligatigm®vided however, that the amount of any subsequent
reduction of such reserve (other than in conneatith a payment in respect of any such liabilitiipk

be deemed to be Net Cash Proceeds of such AssebiSRlecovery Event occurring on the date of such
reduction) and (vi) any funded escrow establishagyant to the documents evidencing any such sale o
disposition to secure any indemnification obligati®r adjustments to the purchase price assoaciated
any such sale or dispositiopr¢vided that to the extent that any amounts are released $uch escrow

to the Borrower or any Subsidiary, such amountsphany related reasonable and documented expenses
shall constitute Net Cash Proceeds), in the casmaoh of clauses (i) through (vi) above, to theseixt
approved by the Bankruptcy Court if such approzalécessary pursuant to the Bankruptcy Code, and

(b) 100% of the cash proceeds from the incurrenceais=ior sale by the Borrower or any
of the Subsidiaries of any Indebtedness, net of akes paid or reasonably estimated to be payabée a
result thereof and fees (including investment bagkees and discounts), commissions, costs and othe
expenses, in each case incurred in connectionsuith incurrence, issuance or sale.

“Non-Contingent Obligatioii shall mean, at any time, any Obligation or anlgeotobligation,
including any Guarantee (or a portion of any of filegoing) that is not a Contingent Obligatiorsath
time.

“Notes shall mean any promissory notes evidencing thenso executed and delivered pursuant
to Section 2.04(e) and in a form approved by thguted Lenders and the Borrower.

“Obligations’ shall mean all principal of all Loans, all intetgincluding Post-Petition Interest)
on such Loans and all other amounts now or heregadigable by the Borrower and the other Loan Partie
pursuant to the Loan Documents.

“Official Committe€ shall mean the official committee of unsecureddutors appointed in the
Chapter 11 Cases pursuant to Section 1102 of thirBptcy Code.

“Other Connection Taxésshall mean, with respect to any Recipient, Targsosed as a result
of a present or former connection between suchpiretiand the jurisdiction imposing such Tax (other
than connections arising from such Recipient haexgcuted, delivered, become a party to, performed
its obligations under, received payments undegived or perfected a security interest under, eadjay
any other transaction pursuant to or enforced asgnLDocument, or sold or assigned an interestyn an
Loan or Loan Document).

“Other Taxe$ shall mean all present or future stamp, courtdacumentary, intangible,
recording, filing or similar Taxes that arise framy payment made under, from the execution, deliver
recording, performance, enforcement or registratiorfirom the receipt or perfection of a securiiterest
under, or otherwise with respect to, any Loan Dosntnexcept any such Taxes that are Other
Connection Taxes imposed with respect to an assghifother than an assignment made pursuant to
Section 2.21(a)).

“Participant’ shall have the meaning assigned to such terneati& 9.04(d).

“Participant Registet shall have the meaning assigned to such terneati@ 9.04(d).
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“PBGC’ shall mean the Pension Benefit Guaranty Corponateferred to and defined in ERISA.

“Permitted Adequate Protection Paymehthall mean the adequate protection paymentseo th
Prepetition Senior Loan Lender in accordance vinehRIP Order.

“Permitted Encumbrancésshall mean with respect to any Mortgaged Propestigh exceptions
to title as are set forth as exceptions in the tgblicy delivered in connection with the Mortgage
delivered with respect to such Mortgaged Propertygf which exceptions must be reasonably accéptab
to the Required Lenders in their reasonable diseret

“Permitted Lien$ shall have the meaning assigned to such terneatié 6.01.

“Permitted Variancesshall mean (i) all variances that are favoralgdiie financial condition
and the interests of the Loan Parties and thedsterof the Lenders, and (ii) any variance that is
unfavorable to the financial condition and the riest¢s of the Loan Parties or the interests of tteders
and does not exceed 5.0%, tested weekly (commeutitiee end of the first calendar week ending after
the Petition Date) on a non-cumulative basis (othan with respect to fees and expenses of oulesize
counsel set forth in the Budget, which shall beeton a cumulative basis for the pendency of the
Chapter 11 Cases), based upon the Budget.

“Persori or “persori shall mean any natural person, corporation, kessirtrust, joint venture,
association, company, limited liability companyrtparship, Governmental Authority or other entity.

“Petition Daté shall have the meaning assigned to the termermrrégitals hereto.

“Plan” shall mean an “employee benefit plan” as defime&ection 3(3) of ERISA (other than a
Multiemployer Plan) that is subject to the prowsiof Title IV of ERISA or Section 412 of the Codie
Section 302 of ERISA and is maintained or conteduto by the Borrower or any Subsidiary or with
respect to which the Borrower or any Subsidiary &ag liability (including on account of an ERISA
Affiliate).

“Platform” shall have the meaning assigned to such terneati@ 9.01.

“Pledged Foreign Equityshall mean, as to any direct Foreign Subsididrgny Loan Party that
is an Excluded Subsidiary, collectively, (a) akéyed Foreign Voting Equity of such Foreign Sulasidi
and (b) all of the issued and outstanding Equitgriests of such Foreign Subsidiary not entitlegtdte
(within the meaning of Treas. Reg. Section 1.95§{2]).

“Pledged Foreign Voting Equityshall mean, as to any direct Foreign Subsididrg boan Party
that is an Excluded Subsidiary, 65% of the issued autstanding Equity Interests of such Foreign
Subsidiary entitled to vote (within the meaningloéas. Reg. Section 1.956-2(c)(2)).

“Post-Petition Interestshall mean any interest that accrues after timencencement of any case,
proceeding or other action (including the ChapterClases) relating to the bankruptcy, insolvency or
reorganization of any one or more of the Loan Baurtor would accrue but for the operation of ajghlie
Debtor Relief Laws), whether or not such interestallowed or allowable as a claim in any such
proceeding.

“Prepayment Premiurhshall mean the premium payable pursuant to Se@&i65(b).
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“Prepetition Bridge Loan Documentsshall mean (i) that certain Security Agreemeratted as
of September 13, 2016, by and among the certairntddeland the Prepetition Bridge Loan Lenders
(including all exhibits and guarantee, securityetioreditor and other ancillary documentation ispext
thereof), as amended, supplemented or otherwiséfismgrior to the date hereof (th&fidge Security
Agreement), and (ii) all instruments and documents (inchglithe Prepetition Bridge Loan Notes)
executed at any time in connection with the Bri8@geurity Agreement.

“Prepetition Bridge Loan Lendefsshall mean, collectively, New Enterprise Assoesat9,
Limited Partnership (NEA 9”), New Enterprise Associates 10, Limited PartngrhNEA 10’), ARCH
Venture Fund VI, L.P. ARCH"), Jon Hopper (Hopper’) and CIiff Higgerson (Higgersori), as
holders of the Prepetition Bridge Loan Notes amdtbuccessors and assigns.

“Prepetition Bridge Loan Notédsshall mean, collectively, the Notes (as definadhe Bridge
Security Agreement), which consist of the followishgmand notes issued by the Borrower: (i) thatoert
demand note purchased by NEA 9, dated Septemb&018, (ii) that certain demand note purchased by
NEA 10, dated September 13, 2016, (iii) that certlemand note purchased by Hopper, dated September
13, 2016, (iv) that certain demand note purchaseARCH, dated September 13, 2016, (v) that certain
demand note purchased by Hopper, dated Septemp2026, (vi) that certain demand note purchased by
NEA 9, dated September 27, 2016, (vii) that certlmand note purchased by NEA 10, dated September
27, 2016, (viii) that certain demand note purchdseARCH, dated September 27, 2016, (ix) that aerta
demand note purchased by NEA 9, dated October Q116,2x) that certain demand note purchased by
NEA 10, dated October 11, 2016, (xi) that certeamend note purchased by Hopper, dated October 11,
2016, (xii) that certain demand note purchased BCH, dated October 11, 2016, and (xiii) that certai
demand note purchased by Higgerson, dated Octah&016.

“Prepetition Bridge Loan Obligatiorisshall mean all indebtedness, obligations andlités of
the Borrower and its subsidiaries to any of thepBtigon Bridge Loan Lenders incurred prior to the
Petition Date arising from or related to the Pritjmet Bridge Loan Documents, including, without
limitation, fees, premiums, expenses, indemnitied eeimbursement obligations due thereunder and
interest thereon accruing both before and aftelPitgion Date, whether such indebtedness, obdigati
or liabilities are direct or indirect, joint or sal, absolute or contingent, due or to become whether
for payment or performance, now existing or heegadtising.

“Prepetition Senior Loan Agreemehthall mean that certain Loan and Security Agragme
dated as of January 16, 2015, by and among ceDalbtors, the Prepetition Senior Loan Lender
(including all exhibits and guarantee, securityetioreditor and other ancillary documentation ispext
thereof), as amended, supplemented or otherwisdietbgrior to the date hereof.

“Prepetition Senior Loan Documentshall mean the Prepetition Senior Loan Agreenaent all
instruments and documents (including the Loan Danim (as defined in the Prepetition Senior Loan
Agreement)) executed at any time in connection wighPrepetition Senior Loan Agreement.

“Prepetition Senior Loan Lendérshall mean Pacific Western Bank (as successontanest by
merger with Square 1 Bank), as lender under thpdit®n Senior Loan Agreement, and its successors
and assigns.

“Prepetition Senior Loan Obligatiorisshall mean all indebtedness, obligations andilligs of
the Borrower and its Subsidiaries to the PrepetiBenior Loan Lender incurred prior to the Petilizate
arising from or related to the Prepetition Seniaah Documents, including, without limitation, fees,
premiums, expenses, indemnities and reimbursemigiigatons due thereunder and interest thereon
accruing both before and after the Petition Dategtiver such indebtedness, obligations or lialslitee
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direct or indirect, joint or several, absolute ontingent, due or to become due, whether for paymen
performance, now existing or hereafter arising.

“Prepetition Subordinated Loan Agreemérghall mean that certain Venture Loan and Security
Agreement, dated as of May 10, 2011, by and amenigio Debtors and the Prepetition Subordinated
Loan Lender (including all exhibits and guaranssgurity and other ancillary documentation in respe
thereof), as amended, supplemented or otherwiseifistbrior to the date hereof or hereafter in
compliance with this Agreement.

“Prepetition Subordinated Loan Documeritshall mean the Prepetition Subordinated Loan
Agreement and all instruments and documents (imdudhe Loan Documents (as defined in the
Prepetition Subordinated Loan Agreement)) execuatedny time in connection with the Prepetition
Subordinated Loan Agreement.

“Prepetition Subordinated Loan Lendéshall mean, Horizon Funding Trust 2013-1, LLC (as
assignee of Horizon Funding 2013-1 LLC, assignedaizon Technology Finance Corporation), as the
lender under the Prepetition Subordinated Loan é&gent, and its successors and assigns.

“Prepetition Subordinated Loan Obligatiofisshall mean all indebtedness, obligations and
liabilities of the Borrower and its subsidiariesti@ Prepetition Subordinated Loan Lender incupeor
to the Petition Date arising from or related to Brepetition Subordinated Loan Documents, including
without limitation, fees, premiums, expenses, indiéi@s and reimbursement obligations due thereunder
and interest thereon accruing both before and afier Petition Date, whether such indebtedness,
obligations or liabilities are direct or indiregbint or several, absolute or contingent, due obéocome
due, whether for payment or performance, now exgsbr hereafter arising.

“Professional Fee ReserVeshall mean an attorney escrow account establisttedLA Piper
(US) LLP to hold the professional fees allocatedhe Debtor's professionals pursuant to the Budget,
which amounts shall be set forth in a Withdrawagj&Rst and funded to the attorney escrow account on
or after the Final DIP Order. Funds in the Prafesd Fee Reserve may be released from the
Professional Fee Reserve and transferred by DLArR{PS) LLP to the applicable professional in
accordance with the Budget and upon the entry ajrdar or orders of the Bankruptcy Court providing
for the allowance and payment of such professiteed. Until the funds in the Professional Fee Rese
are authorized by the Bankruptcy Court to be paidatparticular professional, all amounts in the
Professional Fee Reserve shall be subject toe¢he bf the Collateral Agent.

“Public Lendef shall have the meaning assigned to such terneati& 9.01.

“Qualified Equity Interests shall mean any Equity Interests that are not Dadifjed Equity
Interests.

“Real Estate Collateral Requiremeritshall mean the requirement that, to the exteguired by
the Required Lenders on the Closing Date with respethe Mortgaged Properties (if any) as of the
Closing Date, and thereafter as required by Seé&ibf, the Administrative Agent shall have receiged
Mortgage for each Mortgaged Property in form anlissance reasonably acceptable to the Required
Lenders and the Administrative Agent and suitabterécording or filing, together, with respect tck
Mortgage for any property located in the Unitedt&athe following documents: (a) a fully paid pgli
of title insurance (i) in a form approved by thegRieed Lenders insuring the Lien of the Mortgage
encumbering such property as a valid first priotitgn, subject only to exceptions to title reasdpab
acceptable to the Required Lenders, (ii) in an athoeasonably satisfactory to the Required Lenders,
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(i) issued by a nationally recognized title inaoce company reasonably satisfactory to the
Required Lenders (theTitle Company) and (iv) that includes (A) such coinsurance alect access
reinsurance as the Required Lenders may deem maegessdesirable and (B) such endorsements or
affirmative insurance reasonably required by thejl®ed Lenders and available in the applicable
jurisdiction (including, if applicable without lir@tion, endorsements on matters relating to usury,
zoning, variable rate, address, separate tax Udigligision, tie in or cluster, contiguity, accesulaso-
called comprehensive coverage over covenants atidct®ns), (b) with respect to any property lazht
in any jurisdiction in which a zoning endorsementot available (or for which a zoning endorsenient
not available at a premium that is not excessifejequested by the Administrative Agent or the
Required Lenders, a zoning compliance letter framdpplicable municipality or a zoning report from
Planning and Zoning Resource Corporation (or amgbleeson acceptable to the Required Lenders), in
each case reasonably satisfactory to the Requiesdidrs, (c) upon the request of the Administrative
Agent, a survey certified to Administrative Agenndathe Title Company in form and substance
reasonably satisfactory to the Required Lendensufadn the request of the Administrative Agent, an
appraisal complying with the requirements of thenalcial Institutions Reform, Recovery and
Enforcement Act of 1989, by a third-party appraiselected by the Administrative Agent (acting & th
written direction of the Required Lenders), (e)aminion of local counsel reasonably acceptabléheo t
Required Lenders and in form and substance realosabsfactory to the Required Lenders, (f) if
requested by any Lender, no later than three Bssibays prior to the delivery of the Mortgage, the
following documents and instruments, in order tmpty with the National Flood Insurance Reform Act
of 1994 and related legislation (including the dagions of the Board of Governors of the Federal
Reserve System) Flood Laws): (A) a completed standard flood hazard detertomaform and (B) if
the improvement(s) to the improved real propertipcated in a special flood hazard area, a notiica
to the Borrower (Borrower Notic€) and, if applicable, notification to the Borrowtrat flood insurance
coverage under the National Flood Insurance Prod@f&taIP ") is not available because the community
does not participate in the NFIP, documentatiordewting the Borrower’s receipt of the Borrower
Notice and (C) if the Borrower Notice is requiremd lie given and flood insurance is available in the
community in which the property is located, a cagythe flood insurance policy, the Borrower's
application for a flood insurance policy plus pradfpremium payment, a declaration page confirming
that flood insurance has been issued, or such ethdence of flood insurance reasonably satisfgdtor
the Required Lenders, (g) upon the reasonable segfi¢he Administrative Agent (acting at the werit
direction of the Required Lenders), Phase | enwir@ntal site assessment reports prepared in acamdan
with the current ASTM E1527 standardP{iase 18) (to the extent not already provided) and relanc
letters for such Phase Is (which Phase Is andniglidetters shall be in form and substance reagpnab
acceptable to the Required Lenders) and any otheirommental information as the Administrative
Agent or the Required Lenders shall reasonablyestigand (h) such other instruments and documents
(including subordination gpari passu confirmations, consulting engineer’s reports aed kearches) as
the Administrative Agent or the Required Lenderallsheasonably request and with respect to each
Mortgage for any property located outside the Uhiftates, equivalent documents available in the
applicable jurisdiction and required by the Admirasive Agent.

“Recipient shall mean (a) the Administrative Agent and (by &ender.

“Recovery Everitshall mean any event that gives rise to the pcby Borrower or any
Subsidiary of any cash insurance proceeds or conagom awards payable by reason of casualty, theft,
loss, physical destruction, damage, taking, condeimm or any other similar event with respect ty an
property or assets of the Borrower or any Subsidiar

“Registef shall have the meaning assigned to such terneati@ 9.04(c).
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“Regulation U shall mean Regulation U of the Board as from titaetime in effect and all
official rulings and interpretations thereundettwereof.

“Rejection Noticé shall have the meaning assigned to such terneati& 2.13(g).

“Related Partiesshall mean, with respect to any specified Persoch Person’s Affiliates and
the respective equityholders, managers, investitisciaries, trustees, officers, directors (inchugli
directors or authorized signatories of the genpeatner of any Person), employees, agents, adyisors
representatives, controlling persons, membersnei;t successors and permitted assigns of suchrPers
and such Person’s Affiliates.

“Releasé shall mean any actual or threatened releasel, smihission, leaking, dumping,
injection, pouring, pumping, deposit, disposalctarge, dispersal, leaching or migration into ootigh
the indoor or outdoor environment, including the aoil and ground and surface water or into, tggu
within or upon any building, structure, facility tixture.

“Release Conditiorisshall mean the following conditions (a) all Comiménts under this
Agreement shall have expired or been terminatedafbNon-Contingent Obligations shall have been
paid in full and (c) no Contingent Obligation (athan contingent indemnification obligations as to
which no claim shall have been asserted) shall iremastanding.

“Releaseédsshall have the meaning set forth in Section 11.09

“Remedies Notice Peridghall have the meaning set forth in the finalggraph of Section 7.01.

“Required Lenders shall mean, at any time, Lenders having Loans &wammitments
representing more than 50% of the sum of the graicamount of all Loans outstanding and unused
Commitments at such time.

“Resignation Closing Dateshall have the meaning assigned to such terneati& 8.06.

“Responsible Officér of any Person shall mean any executive officef~orancial Officer of
such Person and any other officer or similar adfichereof responsible for the administration o th
obligations of such Person in respect of this Agremt.

“Restricted Paymentshall mean any dividend or other distribution @ilirer in cash, securities
or other property) with respect to any Equity Ieg#s in the Borrower or any Subsidiary, or any paym
(whether in cash, securities or other propertyluiding any sinking fund or similar deposit, on @aot
of the purchase, redemption, retirement, acquisitancellation or termination of any Equity Intgsein
the Borrower or any Subsidiary.

“Restricted Proceedshall have the meaning assigned to such terneati@ 2.13(h).

“Returns’ shall have the meaning assigned to such terneati@ 3.09.

“S&P” shall mean Standard & Poor’s Ratings Servicenyrsuccessor thereto.

“Sale of Guarantoft shall have the meaning assigned to such terneati@& 10.01(e).

“Sanctioned Persohshall mean any person that (i) (x) is publiclemndified on the most current
list of “Specially Designated Nationals and Blocked Persons’ published by OFAC, (y) is publicly
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identified on the most current list oF6reign Sanctions Evaders List” published by OFAC or (z) is a
national of or resides, is organized or charteoedias a place of business in a country or teyritioat is
subject to any Sanctions (including, as of the l@pHate, Cuba, Iran, North Korea, Sudan, Syriataed
Crimea region of the Ukraine), (ii) is otherwisdpact to or the target of any Sanctions, or (8ipiwned
or controlled by (including by virtue of such pendmeing a director or owning voting securities)aots,
directly or indirectly, for or on behalf of, any rgen described in clause (i) or (ii) above or aeifgn
government that is the subject or target of Sanstio

“Sanction$ shall mean sanctions administered or enforcedti®y U.S. Department of the
Treasury’s Office of Foreign Assets Control or the&s. State Department, the United Nations Security
Council, the European Union, Her Majesty’s Treasaryother relevant sanctions authority.

“Sanctions Law$shall mean any requirements of law related tontewterrorism and economic
sanctions, including the USA PATRIOT Act, The Cwmeg and Foreign Transactions Reporting Act (31
U.S.C. 88 5311-5330 and 12 U.S.C. 88 1818(s), 1§2&d 1951-1959), the Trading With the Enemy
Act (50 U.S.C. 88 1 et seq.), the International Egaacy Economic Powers Act (50 U.S.C. 88 1701 et
seq.), any Sanctions and, in each case, their mgiéng rules and regulations.

“Scheduled Maturity Datéshall mean the date that is 13 weeks following Bretition Date.
“Secured Partigsshall have the meaning assigned to such terneati@ 11.04.

“Security Documentsshall mean (x) Sections 11.04 through 11.09 andagy Mortgages, any
security agreement, in form and substance reasprsdilsfactory to the Required Lenders and the
Collateral Agent, entered into by the Borrower &émel Subsidiaries party thereto in favor of the &tellal
Agent for the benefit of, among others, the Sectadies in accordance with this Agreement (incigdi
any joinder agreements thereto), any Guaranty opgit and each of the security agreements,
mortgages and other instruments and documents tedeand delivered pursuant to any of the foregoing
or pursuant to Section 5.11. The Security Documseh#dl supplement, and shall not limit, the graint o
Collateral pursuant to this Agreement and the DiBe@

“SPV shall have the meaning assigned to such terneati& 9.04(f).
“Stalking Horsé shall have the meaning assigned to such terneati@& 5.16(a).

“Statutory Reservésshall mean, for any day during any Interest Rerior any Eurodollar
Borrowing, the average maximum rate at which re=er(including any marginal, supplemental or
emergency reserves) are required to be maintathethg such Interest Period under regulations gsue
from time to time (including “Regulation D,” issudyy the Board of Governors of the Federal Reserve
Bank of the United States (th&éserve Regulatioris by member banks of the United States Federal
Reserve System in New York City with deposits exasg one billion Dollars against Eurocurrency
funding liabilities (currently referred to a&trocurrency liabilities’ (as such term is used in Regulation
D)). Eurodollar Borrowings shall be deemed to cibuisg Eurodollar liabilities and to be subject tach
reserve requirements without benefit of or credit proration, exceptions or offsets which may be
available from time to time to any Lender under Reserve Regulations.

“subsidiary shall mean, with respect to any Person (herefarred to as thegarent), any
corporation, partnership, limited liability compangssociation or other business entity (a) of which
securities or other ownership interests represgmtiare than 50% of the equity or more than 50%hef t
ordinary voting power or more than 50% of the gehgrartnership interests are, at the time any
determination is being made, owned, Controlled ed hor (b) that is, at the time any determinaii®n
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made, otherwise Controlled, by the parent or onmare subsidiaries of the parent or by the paredt a
one or more subsidiaries of the parent.

“Subsidiary shall mean any subsidiary of the Borrower.

“Subsidiary Guarantof shall mean (a) each Subsidiary listed under tbadimg “Subsidiary
Guarantors” on Schedule 1.01 and (b) each othesi@aby that becomes a Guarantor pursuant to a
Guaranty Supplement or other documentation in f@ma substance reasonably acceptable to the
Administrative Agent and the Required Lenders. B avoidance of doubt, (x) subject to Section
5.11(c), no Excluded Subsidiary shall be requicedlecome a Subsidiary Guarantor unless the Borrower
and the Required Lenders shall otherwise agreg@nainy Subsidiary that is or becomes a Subsidiary
Guarantor shall not be an Excluded Subsidiary fgr@rpose under this Agreement.

“Taxes shall mean any and all present or future taxesjes, imposts, duties, deductions,
assessments, fees, charges or withholdings (imduatickup withholding) imposed by any Governmental
Authority, including any interest, additions to taxpenalties applicable thereto.

“Test Period shall have the meaning assigned to such terneati@ 5.15(a).
“Threshold Amount shall mean $100,000.

“Title Company shall have the meaning assigned to such terrhendefinition of Real Estate
Collateral Requirements.

“Transaction Costsshall mean the fees, costs and expenses incumrednnection with the
Transactions.

“Transaction$ shall mean collectively, (a) the execution andividey of, and the performance
under, the Loan Documents, in each case by the Paaties party thereto (as of the Closing Daté), (b
the making of the Loans hereunder, and (c) the paywf Transaction Costs related to the foregoing.

“Typ€ when used in respect of any Loan or Borrowinglistefer to the Rate by reference to
which interest on such Loan or on the Loans cormgisuch Borrowing is determined. For purposes
hereof, the term “Rate” shall mean the Adjusted@IRate and the Alternate Base Rate.

“U.S. Foreign Holdcd shall mean a Domestic Subsidiary substantiallypbthe assets of which
consist of Equity Interests or debt of one or natirect or indirect Foreign Subsidiaries that arel&aed
Subsidiaries and assets incidental thereto.

“U.S. Persohf shall mean any Person that is a “United Statasdm as defined in Section
7701(a)(30) of the Code.

“U.S. Tax Compliance Certificateshall have the meaning assigned to such termeictiéh
2.20(f).

“Unfunded Pension Liability of any Plan shall mean the excess of such Plerefit liabilities
under Section 4001(a)(16) of ERISA, over the curremlue of such Plan’s assets, determined in
accordance with the assumptions used by the P&atisaries for funding the Plan pursuant to Section
412 of the Code for the applicable plan year ansea$orth in Schedule SB to the most recent Fds605
filed for such plan.
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“United State5and “U.S.” shall mean the United States of America.

“USA PATRIOT Act shall mean The Uniting and Strengthening Amerlma Providing
Appropriate Tools Required to Intercept and Obsgtierrorism Act of 2001 (Title Il of Pub. L. No.
107~ 56 (signed into law October 26, 2001)).

“Wholly Owned Subsidiaryof any Person shall mean a subsidiary of suctsd?enf which
securities (except for directors’ qualifying shares other ownership interests representing 100% ef
Equity Interests are, at the time any determinatiobeing made, owned, Controlled or held by such
Person or one or more wholly owned subsidiariesuath Person or by such Person and one or more
wholly owned subsidiaries of such Person.

“Withdrawal’ shall mean a disbursement of funds from the Fogdiccount. Withdraw” and
“Withdrawn” shall have correlative meanings thereto.

“Withdrawal Daté shall have the meaning specified in Section Z)02(

“Withdrawal Liability” shall mean liability to a Multiemployer Plan agesult of a complete or
partial withdrawal from such Multiemployer Plan,saxh terms are defined in Part | of Subtitle Hitie
IV of ERISA.

“Withdrawal Request shall mean a written request by the Borrower #orWithdrawal,
substantially in the form of Exhibit C.

“Withdrawal Termination Instructiori shall have the meaning specified in Section Z3P2(
“Withholding Agent” shall mean any Loan Party ahd \dministrative Agent.

“Write-Down and Conversion Poweérsshall mean, with respect to any EEA Resolution
Authority, the write-down and conversion powerssath EEA Resolution Authority from time to time
under the Bail-In Legislation for the applicable AKlember Country, which write-down and conversion
powers are described in the EU Bail-In LegislatBohedule.

SECTION 1.0ZTerms Generally The definitions in Section 1.01 shall apply diyuto both the
singular and plural forms of the terms defined. Wheer the context may require, any pronoun shall
include the corresponding masculine, feminine aedter forms. The wordsiriclude”, *includes’ and
“including” shall be deemed to be followed by the phrasghbut limitation”. The word “will” shall be
construed to have the same meaning and effeckeasgdtd “shall”, and the wordsa$set” and “property”
shall be construed as having the same meaning #@ct end to refer to any and all tangible and
intangible assets and properties, including casburities, accounts and contract rights. The words
“herein”, “hereto”, “hereof” and “hereunder” and words of similar import when used in any Loan
Document shall refer to such Loan Document as dendiod not to any particular provision thereof. All
references herein to Articles, Sections, Exhibitd Schedules shall be deemed references to Artclds
Sections of, and Exhibits and Schedules to, thise&ment unless the context shall otherwise require.
Except as otherwise expressly provided herein, af@) reference in this Agreement to any Loan
Document or any other agreement, instrument or meot shall mean such document as amended,
restated, amended and restated, supplemented e modified from time to time, but only to the
extent that such amendment, restatements, suppienosenmodifications are not prohibited by this
Agreement, (b) references to any law shall inclaliestatutory and regulatory provisions consoliaigti
amending, replacing, supplementing, modifying ¢eripreting such law, (c) all terms of an accountng
financial nature shall be construed in accordanitte @AAP, as in effect from time to timerovided that
if the Borrower notifies the Administrative Agertat the Borrower wishes to amend any provision of
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this Agreement or the other Loan Documents to elata the effect of any change in GAAP occurring
after the date of this Agreement on the operatibisuzh provision (or if the Administrative Agent
notifies the Borrower that the Required Lendershvits amend any provision of this Agreement or any
other Loan Document) regardless of whether any swatite is given before or after such change in
GAAP, then such provision shall be interpretedtmnltasis of GAAP as in effect immediately before th
relevant change in GAAP became effective, untieritsuch notice is withdrawn or such provision is
amended in a manner satisfactory to the Borrowet e Required Lenders, (d) all terms of an
accounting or financial nature used herein shattdrestrued, and all computations of amounts andsrat
referred to herein shall be made (i) without givieiflect to any election under Accounting Standards
Codification 825-10-25 (or any other Accounting r#tards Codification or Financial Accounting
Standard having a similar result or effect) to esduny Indebtedness or other liabilities of the Baer or
any Subsidiary at “fair value”, as defined there{n) without giving effect to any treatment of
Indebtedness in respect of convertible debt insgnimunder Accounting Standards Codification 470-20
(or any other Accounting Standards Codificatiofrmrancial Accounting Standard having a similar kesu
or effect) to value any such Indebtedness in acedior bifurcated manner as described thereinsacd
Indebtedness shall at all times be valued at thestated principal amount thereof and (iii) in @mner
such that any obligations relating to a lease W accounted for by a Person as an operating ésase
the Closing Date and any similar lease entered a&fter the Closing Date by such Person shall be
accounted for as obligations relating to an opegaltase and not as Capital Lease Obligationsofe)
purposes of determining compliance with any pravisef this Agreement, the determination of whether
a lease is to be treated as an operating leasapaaliclease shall be made without giving effecaty
actual or proposed implementation of any changactounting for leases pursuant to GAAP occurring
after the date hereof and (f) where the permisgibibf a transaction or determinations of any
representations, warranties, covenants, requiréidngcor circumstances under any Loan Document
depends upon compliance with, or are determinedebgrence to, amounts stated in Dollars, such
amounts shall be the Dollar equivalent thereofh® éxtent any component of such amount is then
denominated in a currency other than Dollars, basethe relevant exchange rate in effect on the dht
such transaction or determination and shall naiffexted by subsequent fluctuations in exchange rat

SECTION 1.03Classification of Loans and Borrowings For purposes of this Agreement,
Loans and Borrowings may be classified and refemedy Type (e.g., a Eurodollar Loan” or
“Eurodollar Borrowing”).

ARTICLE Il
THE CREDITS

SECTION 2.01Commitments Subject to the terms and conditions hereof ahing upon the
representations and warranties set forth hereiniaride other Loan Documents, each Lender agrees,
severally and not jointly, to make, on the Closibafe, a Loan to the Borrower, in Dollars, in an amto
up to, but not exceeding, such Lender's Commitm&ntounts repaid or prepaid in respect of Loans may
not be reborrowed. All Loans and other amounts ohemunder shall be paid in full on the due date
therefor in accordance with this Agreement.

SECTION 2.02Loans.

(a) Each Loan shall be made as part of a single Bomgwonsisting of Loans made by the
Lenders ratably in accordance with their applicadenmitmentsprovided that the failure of any Lender
to make its Loan shall not in itself relieve anjart Lender of its obligation to lend hereundemging
understood, however, that no Lender shall be resplanfor the failure of any other Lender to makg a
Loan required to be made by such other Lender).
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(b) Subject to Sections 2.08 and 2.14, each Borrowiradl e comprised entirely of ABR
Loans or Eurodollar Loans as the Borrower may regjpersuant to Section 2.03. Each Lender may at its
option make any Eurodollar Loan by causing any ddimer foreign branch or Affiliate of such Lender
to make such Loamprovided that any exercise of such option shall not affibet obligation of the
Borrower to repay such Loan in accordance withtdrens of this Agreement. Except as provided in
Section 2.15, Borrowings of more than one Typelst@ilbe outstanding at the same time hereunder and
the Borrower shall not be entitled to request anyr@wing that, if made, would result in more thareo
Eurodollar Borrowing outstanding hereunder at amget

(c) Notwithstanding any other provision of this Agreemethe Borrower shall not be
entitled to request, or elect to convert or corginany Borrowing if the Interest Period requested o
elected with respect thereto would end after theurtg date of such Borrowing.

(d) Each Lender shall make the Loan to be made by @umger on the Closing Date by wire
transfer of immediately available funds to the FagdAccount, not later than 12:00 (noon), New York
City time, on the Closing Date, and the AdministratAgent shall promptly disburse such portionla# t
amounts so received in accordance with the Fundinthorization Letter. The Borrower hereby
represents, covenants and agrees that the disbemsesn other instructions provided by it to the
Administrative Agent in the Funding Authorizatiortter provide for Loan proceeds to be disbursed or
otherwise applied on the Closing Date (i) to pdyeds and expenses then due and payable undéorsect
2.05(a) and Section 9.05, (ii) to fund the initdithdrawal in accordance with the Initial Budgetiahe
initial Withdrawal Request, and (iii) as to all raeming amounts, to the Funding Account. If the
Borrowing shall not occur on the proposed Closirgelbecause any condition precedent specifiedrherei
shall not have been satisfied, the Administratiggedt shall return within two Business Days the ant®u
so received to the respective Lenders (without @stg.

(e) Unless the Administrative Agent shall have receiweiten notice from a Lender at least
two hours prior to the time of the Borrowing on t@éosing Date that such Lender will not make
available to the Administrative Agent such Lendgmstion of such Borrowing, the Administrative Agen
may assume that such Lender has made such povidalde to the Administrative Agent at the time of
such Borrowing in accordance with paragraph (dvapand the Administrative Agent may, in reliance
upon such assumption, make available to Borrowersoch date a corresponding amount. If the
Administrative Agent shall have so made funds abdd, then, to the extent that such Lender shall no
have made such portion available to the Administeagent, each of such Lender and Borrower
severally agrees to repay to the Administrative hgerthwith on demand such corresponding amount
together with interest thereon, for each day frommdate such amount is made available to Borrowtr u
the date such amount is repaid to the Administeafigent at (i) in the case of Borrower, the interase
applicable to ABR Loans and (ii) in the case offsuender, the greater of the Federal Funds Effectiv
Rate and a rate determined by the Administrativergn accordance with banking industry rules on
interbank compensation. If such Lender shall refmayhe Administrative Agent such corresponding
amount, such amount shall constitute such Lenday&n, as applicable, as part of such Borrowing for
purposes of this Agreement, and Borrower’s oblagatio repay the Administrative Agent such
corresponding amount pursuant to this Section 2)Gst{all cease.

® Subject to Article 4 hereof and the other terms aodditions set forth herein, the
Borrower may request Withdrawals from the Fundirggdunt by delivering to the Administrative Agent
a Withdrawal Request, not later than 12:00 (nobigw York City time, two Business Days before the
proposed date of the applicable Withdrawal whicte d¢hall be a Business Day (each day\éltidrawal
Daté’); provided that the Borrower may request the initial Withdehwn the Closing Date by delivering
to the Administrative Agent a Withdrawal Request;, later than 12:00 (noon), New York City time, on
the Closing Date. On the Withdrawal Date speciifiethe Withdrawal Request, the Administrative Agent
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shall disburse funds from the Funding Account inaggregate principal amount equal to the amount
specified in such Withdrawal Request to the accafnthe Borrower specified in such Withdrawal
Request, unless the Administrative Agent has recka Withdrawal Termination Instruction from the
Required Lenders prior to 10:00 a.m., New York Gityye, on such Withdrawal Date (and such
Withdrawal Termination Instruction has not beenhdiawn by the Required Lenders in writing prior to
10:00 a.m., New York City time on such WithdrawadtB). All proceeds of the Loans (except to the
extent otherwise applied on the Closing Date imoetance with Section 2.02(d)) shall be held in the
Funding Account at all times until such proceeds disbursed or otherwise applied in accordance with
this Agreement, including Section 2.02(f), Sect2o@5(a) or Section 2.11.

(9) On and after the date of receipt by the AdministeafAgent of a written direction from
the Required Lenders instructing the Administrathgent that it may no longer honor instructionsnfro
the Borrower with respect to the Funding Accourg doi any of the conditions set forth in Sectioré24.
or Section 4.03 being unsatisfied or incapableatitaction (a Withdrawal Termination Instructiory),
the Borrower shall have no right to request Withgils from the Funding Account and the
Administrative Agent shall not honor any such rexurovided, however, that the Administrative Agent
shall not be liable for (i) any disbursements parguo instructions from the Borrower or (i) ir@able
electronic funds transfers or wire transfers theg subject to cut-off times, in each case, thatewer
processed or initiated prior to receipt of such Rtfiawal Termination Instruction. Any Withdrawal
Termination Instruction received by the AdminisitratAgent from the Required Lenders shall remain in
effect until such time, if any, as the AdministvatiAgent shall have received a written terminatbn
such Withdrawal Termination Instruction from thegeieed Lenders.

(h) Each submission by the Borrower to the Administaihgent of a Withdrawal Request
shall be deemed to constitute a representationmamndanty by the Borrower that the conditions sethfo
in Sections 4.02 and 4.03 have been satisfied #sedpplicable Withdrawal Date (both before aridraf
giving effect to the proposed Withdrawal). With pest to any disbursement, withdrawal, transfer, or
application of funds from the Funding Account heraer, the Administrative Agent shall be entitled to
conclusively rely upon, and shall be fully protettm relying upon, (i) any Withdrawal Request
submitted by the Borrower as evidence that all #¢mnws precedent to a withdrawal and disbursement
from the Funding Account to the Borrower have beatisfied (including, without limitation, those set
forth in Sections 4.02 and 4.03), unless the Adstiative Agent has received a Withdrawal Termimatio
Instruction from the Required Lenders prior to I0:@.m., New York City time, on the applicable
Withdrawal Date (and such Withdrawal Terminatiosttaction has not been subsequently withdrawn by
the Required Lenders in writing prior to 10:00 a.iew York City time, on such Withdrawal Date), and
(i) any Withdrawal Termination Instruction receivdy it. Notwithstanding anything herein to the
contrary, the Administrative Agent shall have ndigdtion to disburse any amount from the Funding
Account in excess of the amounts then held in thellhg Account. The Administrative Agent shall have
no duty to inquire or investigate whether any ctiadiprecedent to a Withdrawal has been satiséied,
shall not be deemed to have any knowledge thatnaditoon is not satisfied unless it has received a
Withdrawal Termination Instruction.

() For the avoidance of doubt, all proceeds of Loagld i the Funding Account shall be
Loans for all purposes hereunder and, notwithstenthat the proceeds of such Loans are held in the
Funding Account, shall bear interest in accordanitk this Agreement and shall be subject to alleoth
terms and provisions of this Agreement and therotloan Documents to the same extent as all other
Loans. The Borrower shall pay to the Administrathgent upon demand therefor from time to time all
customary account opening, activity and other admmative fees and charges in connection with the
maintenance of the Funding Account.
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SECTION 2.03Borrowing Procedure In order to request the Borrowing, the Borrowhall
notify the Administrative Agent of such requestariting by delivering the Borrowing Request (a)the
case of a Eurodollar Borrowing, not later than 01a80m., New York City time, three Business Days
before the proposed Borrowing and (b) in the cdsmABR Borrowing, not later than 11:00 a.m., New
York City time, one Business Day before the progd3errowing (or, in the case of the Borrowing oe th
Closing Date, if such Borrowing is an ABR Borrowjran the Closing Date). Each such notice shall be
irrevocable and shall specify the following infortnaa: (i) whether the Borrowing then being requdste
to be a Eurodollar Borrowing or an ABR Borrowing) the date of such Borrowing (which shall be a
Business Day); (iii) the amount of such Borrowiragid (iv) if such Borrowing is to be a Eurodollar
Borrowing, the Interest Period with respect thergboovided that, notwithstanding any contrary
specification in the Borrowing Request, the Bormogvishall comply with the requirements set forth in
Section 2.02(c). If no election as to the Type @rBwing is specified in any such notice, then the
requested Borrowing shall be an ABR Borrowing. ¢f Imterest Period with respect to any Eurodollar
Borrowing is specified in any such notice, then Bwerower shall be deemed to have selected anestter
Period of one month’s duration. The Administratikgent shall promptly advise the Lenders of any
notice given pursuant to this Section 2.03 (andcthv@ents thereof), and of each Lender's rata share
of the requested Borrowing.

SECTION 2.04Evidence of Debt; Repayment of Loans.

(a) The Borrower hereby unconditionally promises to payhe Administrative Agent for
the account of each Lender the principal amoumach Loan of such Lender as provided in Sectioh.2.1

(b) Each Lender shall maintain in accordance with gsall practice an account or accounts
evidencing the indebtedness of the Borrower to dumider resulting from each Loan made by such
Lender from time to time, including the amountgpghcipal and interest payable and paid to suctdeen
from time to time under this Agreement.

(c) The Administrative Agent shall, in accordance with customary practice, maintain
accounts in which it will record (i) the amount @dich Loan made hereunder, the Type thereof and, if
applicable, the Interest Period applicable therttt®e,amount of any principal or interest due anghpée
or to become due and payable from the Borroweratdh é.ender hereunder and (ii) the amount of any
sum received by the Administrative Agent hereunlem the Borrower or any Guarantor and each
Lender’s share thereof.

(d) The entries made in the accounts maintained purdogearagraphs (b) and (c) above
shall beprima facie evidence of the existence and amounts of the atiodigs therein recordegrovided
that the failure of any Lender or the Administrati&kgent to maintain such accounts or any erroreiher
shall not in any manner affect the obligationshaf Borrower to repay the Loans in accordance Vi t
terms.

(e) Any Lender may request that Loans made by it heteube evidenced by a Note. In
such event, the Borrower shall execute and detwveuuch Lender a Note payable to such Lender and it
registered assigns. Notwithstanding any other growiof this Agreement, in the event any Lendeflsha
request and receive such a Note, the interestegepted by such Note shall at all times (includifigr
any assignment of all or part of such interestspamt to Section 9.04) be represented by one oe mor
Notes payable to the payee named therein or itsteegd assigns.
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SECTION 2.05Fees and Premiums.

(a) The Borrower agrees to pay to the Administrativeeidtg for its own account, the fees set
forth in the Fee Letter at the times and in the am® specified therein (theAtiministrative Agent
Fees). The Administrative Agent shall be entitled tppdy funds held in the Funding Account to the
payment of the Administrative Agent Fees and apesses and indemnities payable to the Collateral
Agent, the Administrative Agent or the Lenders beider or under any other Loan Document, regardless
of whether any condition precedent in Article IVshheen satisfied and regardless of whether a
Withdrawal Termination Instruction has been deldgeto the Administrative Agenprovided that notice
of such application is provided to the Borrower &inel Lenders. The Administrative Agent Fees will be
in addition to reimbursement of the Administratidg@ent's and Collateral Agent's reasonable and
documented out of pocket expenses in accordanteSeittion 9.05(a). The Administrative Agent Fees
shall be fully earned when due and shall not bengdible for any reason whatsoever.

(b) Each prepayment or repayment of the Loans prithédScheduled Maturity Date for any
reason whatsoever (including due to acceleratiateuection 7.01 or otherwise) shall be accompanied
by a premium payable by the Borrower equal to 3d¥%he principal amount of the Loans so prepaid,;
provided that no such premium shall be payable in connectiibh a prepayment or repayment made in
connection with a sale pursuant to Section 363@MBankruptcy Code in which the Stalking Horsénes t
buyer.

(c) The Borrower agrees to pay to each Initial Lend®r its own account, on the Closing
Date, a backstop premium equal to 0.50% of the anoluits pro rata share of the Commitments on the
Closing Date (immediately prior to the making o thoans on the Closing Date).

(d) All Fees (other than Administrative Agent Fees)lisha paid on the dates due, in
immediately available funds, to the Administratiégent for distribution, if and as appropriate, amgon
the Lenders. Once paid, none of the Fees sha#foadable under any circumstances.

SECTION 2.06Interest on Loans.

(@) Subject to the provisions of Section 2.07, the Iso@ncluding, for the avoidance of
doubt, any Loans the proceeds of which are on diemothe Funding Account, irrespective of whether
such amounts are then unavailable or otherwiseatest for withdrawal or other utilization by theoan
Parties in accordance with the Loan Documents) csing each ABR Borrowing shall bear interest
(computed on the basis of the actual number of @égissed over a year of 360 days at all times and
calculated from and including the date of such 8aeing to but excluding the date of repayment th@reo
at a rate per annum equal to the Alternate Base Blas the Applicable Margin in effect from time to
time.

(b) Subject to the provisions of Section 2.07, the Iso@ncluding, for the avoidance of
doubt, any Loans the proceeds of which are on diepothe Funding Account, irrespective of whether
such amounts are then unavailable or otherwiseatest for withdrawal or other utilization by theoan
Parties in accordance with the Loan Documents) cisimg each Eurodollar Borrowing shall bear
interest (computed on the basis of the actual nummbéays elapsed over a year of 360 days) ategpet
annum equal to the Adjusted LIBO Rate for the legerPeriod in effect for such Borrowing plus the
Applicable Margin in effect from time to time.

(©) Interest on each Loan (including, for the avoidaotédoubt, any Loans the proceeds of

which are on deposit in the Funding Account, ireesiwve of whether such proceeds are then unavailabl
or otherwise restricted for withdrawal or othetlinéition by the Loan Parties in accordance withlthan
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Documents) shall be payable on each Interest Paymate except as otherwise provided in this
Agreement. The applicable Alternate Base Rate qustdd LIBO Rate for each Interest Period or day
within an Interest Period, as the case may be| bhadetermined by the Administrative Agent, andhsu
determination shall be conclusive absent manitest.e

SECTION 2.07Default Interest During the period when any Event of Default Ehave
occurred and be continuing, the outstanding praiciialance of the Loans (including any Loans the
proceeds of which are on deposit in the FundingoAat and are then unavailable for withdrawal oeoth
utilization by the Loan Parties in accordance whitd Loan Documents) shall automatically bear istere
at the Default Rate.

SECTION 2.08Alternate Rate of Interest If prior to the commencement of any Interestiéter
for a Eurodollar Borrowing:

(a) the Administrative Agent determines (which deteraion shall be final and conclusive
absent manifest error) that adequate and reasonadd@s do not exist for ascertaining the Adjusted
LIBO Rate for such Interest Period; or

(b) the Administrative Agent determines (which deteration shall be final and conclusive
absent manifest error) or is advised in writingtby Required Lenders that the Adjusted LIBO Rate fo
such Interest Period will not adequately and faidéflect the cost to such Lenders of making or
maintaining their Loans included in such Borrowfogsuch Interest Period,;

then the Administrative Agent shall give writtertioce thereof to Borrower and the Lenders as promptl
as practicable thereafter and, until the AdmintsteaAgent notifies Borrower and the Lenders thad t
circumstances giving rise to such notice no longest, (i) any Eurodollar Borrowing requested to be
made on the first day of such Interest Period di@linade as an ABR Loan, (ii) any Borrowing thateve
to have been converted on the first day of suckrést Period to a Eurodollar Borrowing shall be
continued as an ABR Loan and (iii) any outstandtugodollar Borrowing shall be converted, on the las
day of the then-current Interest Period, to an ABRN.

SECTION 2.09Termination of Commitments The Commitments shall automatically terminate
in full upon the making of the Loans on the Closate. Notwithstanding the foregoing, all unfunded
Commitments shall automatically terminate at 5:06.pNew York City time, on the Closing Date if the
proposed Borrowing on such date shall not haveroediby such time.

SECTION 2.10Conversion and Continuation of BorrowingsThe Borrower shall have the right
at any time upon delivery of written notice comprgsan Interest Election Request to the Administeat
Agent (a) not later than 11:00 a.m., New York Cityie, one Business Day prior to conversion, to
convert any Eurodollar Borrowing into an ABR Boriiag, (b) not later than 11:00 a.m., New York City
time, three Business Days prior to conversion ortinoation, to convert any ABR Borrowing into a
Eurodollar Borrowing or to continue any EurodollBorrowing as a Eurodollar Borrowing for an
additional Interest Period and (c) not later tharDQ a.m., New York City time, three Business Days
prior to conversion, to convert the Interest Penigth respect to any Eurodollar Borrowing to anothe
permissible Interest Period, subject in each casest following:

(i) each conversion or continuation shall be mpaderata among the Lenders in

accordance with the respective principal amountshefLoans comprising the converted or
continued Borrowing;
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(i) no less than all the outstanding principal amountumy Borrowing shall be
converted or continued;

(i) each conversion shall be effected for each Lengighé Administrative Agent
recording for the account of such Lender the newdwang of such Lender resulting from
such conversion and reducing the Borrowing (or iporthereof) of such Lender being
converted by an equivalent principal amount; aatriréerest on any Eurodollar Loan (or
portion thereof) being converted shall be paidh®yBorrower at the time of conversion;

(iv) if any Eurodollar Borrowing is converted at a tirngher than the end of the
Interest Period applicable thereto, the Borroweallgbay, upon demand, any amounts due to
the Lenders pursuant to Section 2.16;

(v) any portion of the Borrowing maturing or requiredite repaid in less than one
week may not be converted into or continued asradéliar Borrowing;

(vi) any portion of a Eurodollar Borrowing that cannet dontinued as a Eurodollar
Borrowing by reason of the immediately precedirausk (v) shall be automatically converted
at the end of the Interest Period in effect fornsBorrowing into an ABR Borrowing; and

(vii) after the occurrence and during the continuance Défault or Event of Default,
no outstanding Loan may be converted into, or coetil as, a Eurodollar Loan.

Each such Interest Election Request shall be io&vie and shall specify (a) the identity and
amount of the Borrowing that the Borrower requdsés converted or continued, (b) whether such
Borrowing is to be converted to or continued asuaoHollar Borrowing or an ABR Borrowing, (c) if
such notice requests a conversion, the date of somversion (which shall be a Business Day) andif(d)
such Borrowing is to be converted to or continusdagEurodollar Borrowing, the Interest Period with
respect thereto. If no Interest Period is speciiireelny such notice with respect to any conversmor
continuation as a Eurodollar Borrowing, the Borrowiall be deemed to have selected an InterestdPeri
of one month’s duration. The Administrative Agehat promptly advise the Lenders of any notice give
pursuant to this Section 2.10. If the Borrower khat have given notice in accordance with thisti®ec
2.10 to continue any Borrowing into a subsequeterést Period (and shall not otherwise have given
notice in accordance with this Section 2.10 to eshsuch Borrowing), such Borrowing shall, at tinel e
of the Interest Period applicable thereto (unlegsid pursuant to the terms hereof), automatidadly
converted into an ABR Borrowing.

SECTION 2.11Repayment of Borrowings.

(@) To the extent not previously paid, all Loans shwedldue and payable on the Maturity
Date together with accrued and unpaid interesthenptincipal amount to be paid to but excluding the
date of payment. On the Maturity Date, all fundstie Funding Account shall be applied by the
Administrative Agent on behalf of the Borrower iocardance with the priorities of payment set farth
Section 7.02(a).

(b) All payments pursuant to Section 2.11(a) shall beject to Section 2.16 and, if
applicable, Section 2.05(b).

SECTION 2.12Voluntary Prepayment.
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(a) The Borrower shall have the right at any time aranftime to time to prepay any
Borrowing, in whole or in part upon at least thigasiness Days’ prior written notice in the case of
Eurodollar Loans, or written notice at least oneiBass Day prior to the date of prepayment in Hsec
of ABR Loans, to the Administrative Agent before@® (noon), New York City timeprovided that each
partial prepayment shall be in a principal amobat is an integral multiple of $500,000 and nos lgn
$1,000,000 (in each case determined without regatfte Prepayment Premium, if applicable).

(b) Each notice of prepayment shall specify the preayrdate and the principal amount of
each Borrowing (or portion thereof) to be prepaitll be irrevocable and shall commit the Borroteer
prepay such Borrowing by the amount stated theseithe date stated therepmpovided that a notice of
prepayment for all of the then outstanding Loansg mi@te that such notice is conditioned upon the
effectiveness of other financing arrangements, lirckv case such notice may be revoked or extended by
the Borrower (by notice to the Administrative Ag@mtor to 12:00 (noon), New York City time (or such
later time as the Administrative Agent may agreésrsole discretion) on the specified effectivéegiaf
such condition is not satisfieghrovided further that the provisions of Section 2.16 shall applyhwi
respect to any such revocation or extension. Adppyments under this Section 2.12 shall be subject
Section 2.05(b) and Section 2.16 but otherwise auitipremium or penalty. All prepayments under this
Section 2.12 shall be accompanied by accrued apdidimterest on the principal amount to be prepaid
to but excluding the date of payment.

SECTION 2.13Mandatory Prepayments.

(@) In addition to any other mandatory prepayment pamsto this Section 2.13, within five
Business Days after each date on or after the @joBiate upon which the Borrower or any of the
Subsidiaries receives any proceeds from any isguanmcurrence by the Borrower or any Subsididry o
Indebtedness (other than Indebtedness permittée issued or incurred pursuant to Section 6.04), an
amount equal to 100% of the Net Cash Proceedseofd$pective incurrence of Indebtedness shall be
applied on such date as a mandatory prepaymertdcordance with the requirements of Section 2.13(f)
and Section 2.13(9g).

(b) In addition to any other mandatory prepayment pamsto this Section 2.13, within five
Business Days after each date on or after the 1@jdSate upon which the Borrower or any Subsidiary
receives any proceeds from any Asset Sale or Regc&went, an amount equal to 100% of the Net Cash
Proceeds therefrom shall be applied on such date msndatory prepayment in accordance with the
requirements of Section 2.13(f) and Section 2.13(Qg)

(9) In addition to any other mandatory prepayment pamsto this Section 2.13, within five
Business Days after each date on or after the @joBiate upon which the Borrower or any of the
Subsidiaries receives any proceeds from any satsoance by the Borrower or any Subsidiary of gqui
Interests of the Borrower or any Subsidiary to asew that is not the Borrower or a Subsidiary, an
amount equal to 100% of the net cash proceeds af sespective sale or issuance of Equity Interests
shall be applied on such date as a mandatory pmegratyin accordance with the requirements of Section
2.13(f) and Section 2.13(g).

(d) The Borrower will prepay the Loans within three Biess Days of any date on which the
aggregate principal amount of all Loans exceedsnth@&imum aggregate principal amount of Loans
projected to be outstanding on such date as st ifoithe Budget (other than to the extent suclegsc
resulted from the effect of Permitted Variance®eclined Proceeds pursuant to Section 2.13(g)heo
full extent of any such excess.
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(e) With respect to each prepayment of Loans requirgdths Section 2.13, such
prepayments shall be applied opra rata basis to the then outstanding Loans being prepaspective
of whether such outstanding Loans are ABR LoarSurodollar Loans.

® The Borrower shall deliver to the Administrative &g, at least three Business Days
prior to each prepayment required under this Seid3, a certificate signed by a Financial Offioér
the Borrower setting forth in reasonable detail ¢akeulation of the amount of such prepayment &ed t
reason for such prepayment. Each notice of prepalysi&ll specify the prepayment date, the Type of
each Loan being prepaid and the principal amourdgagh Loan (or portion thereof) to be prepaid. All
prepayments of Borrowings under this Section 2Hzl $e subject to Section 2.16 and Section 2.05(b)
but shall otherwise be without premium or pena#tgd shall be accompanied by accrued and unpaid
interest on the principal amount to be prepaidubdxcluding the date of payment.

(@) Each Lender may reject all (but not less thandidlljs applicable share of any mandatory
prepayment (such declined amounts, theclined Proceed$ of Loans required to be made pursuant to
this Section 2.13 by providing written notice (eaatiRejection Noticé) to the Administrative Agent no
later than 5:00 p.m., New York City time, one Besis Day after the date of such Lender’s receipt of
notice from the Administrative Agent regarding syickpayment. If a Lender fails to deliver a Retti
Notice to the Administrative Agent within the tirframe specified above, such failure will be deemrd
acceptance of the total amount of such mandat@ygyment of Loans. All such Declined Proceeds shall
be reallocated to the Lenders that have acceptdu sandatory prepayment orpeo rata basis. If any
mandatory prepayment is rejected by all Lendetspfaduch Declined Proceeds shall be deposited into
the Funding Account.

(h) Notwithstanding any other provisions of this Segth13, except as otherwise directed
by the Required Lenders in their sole discretigrio(the extent that any of or all the Net Casbdeeds
of any Asset Sale or Recovery Event received byForgign Subsidiary would be prohibited or delayed
by (x) applicable local law or (y) the applicablertificate or articles of incorporation (or compale
organizational document) of such Foreign Subsidsesyn effect on the Closing Date due to a thirdypa
minority ownership of any Person in such Foreigbstidiary from being repatriated to the United Sate
an amount equal to the portion of such Net Casltdeds so affected (any such portioReStricted
Proceed? will not be required to be applied to prepay beaat the times provided in Section 2.13(b),
but may be retained by the applicable Foreign Slidnsi for so long, but only so long, as the apjtliea
local law or applicable organizational document ldomot permit repatriation to the United Statesd(an
the Borrower hereby agree to cause the applicableigh Subsidiary to promptly take all actions
required by or necessary under the applicable I¢t@al or applicable document to permit such
repatriation), and once such repatriation of anysoth Restricted Proceeds is permitted under the
applicable local law or document, such repatriatioh be immediately effected and such repatriated
Restricted Proceeds will be promptly (and in angrévnot later than two Business Days after such
repatriation) applied to the prepayment of Loansspant to this Section 2.13 and (ii) to the extéat
the Required Lenders, following an application éfier by the Borrower, has determined that repaobnat
of any of or all such Net Cash Proceeds would haa¢erial adverse tax consequences on the Loan
Parties, then after the Borrower and the Subselamise of commercially reasonable efforts to (A)
eliminate such tax consequences and (B) apply atsaurder other cash resources that are available to
the Borrower and the Subsidiaries to make suchgyrepnts, the amount of such Net Cash Proceeds,
such Net Cash Proceeds so affected may be retynie applicable Foreign Subsidiary.

SECTION 2.14Increased Costs; Capital Adequacya) If any Change in Law shall:

() impose, modify or deem applicable any reserve, iapeteposit, compulsory
loan, insurance charge or similar requirement agjansets of, deposits with or for the account
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of or credit extended by any Lender (except anyiseserve requirement which is reflected in
the Adjusted LIBO Rate);

(i) subject any Recipient to any Taxes (other thanifdgmnified Taxes, (B) Taxes
described in clauses (b) through (d) of the definitof Excluded Taxes and (C) Connection
Income Taxes) on its loans, loan principal, lett#@rsredit, commitments, or other obligations,
or its deposits, reserves, other liabilities orizd@ttributable thereto; or

(i) impose on any Lender or the London interbank maakgtother condition, cost
or expense (other than Taxes) affecting this Ageserar Loans made by such Lender;

and the result of any of the foregoing shall bentvease the cost to such Lender or such othepieti

of making or maintaining any Loan or to reduce éineount of any sum received or receivable by such
Lender or such other Recipient hereunder (whetherincipal, interest or otherwise) then the Boreow
will pay to such Lender or such other Recipientth@scase may be, upon demand such additional &moun
or amounts as will compensate such Lender or stichr dRecipient, as the case may be, for such
additional costs incurred or reduction suffered.

(b) If any Lender shall have determined that any Chandew regarding capital adequacy
or liquidity requirements has or would have theseffof reducing the rate of return on such Lender’s
capital or on the capital of such Lender’s holdtognpany, if any, as a consequence of this Agreeprent
the Loans made or purchased by such Lender purbeegto to a level below that which such Lender or
such Lender’s holding company could have achievatl for such Change in Law (taking into
consideration such Lender’s policies and the padiof such Lender’s holding company with respect to
capital adequacy or liquidity) then from time ton& the Borrower shall pay to such Lender such
additional amount or amounts as will compensaté sender or such Lender’s holding company for any
such reduction suffered.

(c) A certificate of a Lender or such other Recipieetting forth the amount or amounts
necessary to compensate such Lender or such odugpi&nt or the holding company, as applicable, as
specified in paragraph (a) or (b) above shall béveled to the Borrower (with a copy to the
Administrative Agent) and shall be conclusive abseanifest error. The Borrower shall pay such Lende
or such other Recipient the amount shown as duangrsuch certificate delivered by it within 10 days
after its receipt of the same.

(d) Failure or delay on the part of any Lender or otlsech Recipient to demand
compensation pursuant to this Section 2.14 shalcopstitute a waiver of such Lender’s or such iothe
Recipient’s right to demand such compensatayvided that the Borrower shall not be required to
compensate any Lender or other such Recipient yratexgraph (a) or (b) above pursuant to this Sectio
2.14 for any increased costs incurred or reductsarfitered more than nine months prior to the dad¢ t
such Lender or other Recipient, as the case mawpdiiies the Borrower of the Change in Law giving
rise to such increased costs or reductions, arslicfh Lender's or other such Recipient’s intention t
claim compensation therefor (except that, if theai@e in Law giving rise to such increased costs or
reductions is retroactive, then the nine-monthqzkreferred to above shall be extended to inclide t
period of retroactive effect thereof).

SECTION 2.15Change in Legality (a) Notwithstanding any other provision of thigreement,
if any Change in Law shall make it unlawful for dmgnder to make or maintain any Eurodollar Loan or
to give effect to its obligations as contemplatedeby with respect to any Eurodollar Loan, then, by
written notice to the Borrower and to the Admirasive Agent:
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(i) such Lender may declare that Eurodollar Loans wit thereafter (for the
duration of such unlawfulness) be made by such &ertereunder (or be continued for
additional Interest Periods) and ABR Loans will tfereafter (for such duration) be converted
into Eurodollar Loans, whereupon any request fa&uaodollar Borrowing (or to convert an
ABR Borrowing to a Eurodollar Borrowing or to camtie a Eurodollar Borrowing for an
additional Interest Period) shall, as to such Lemhdy, be deemed a request for an ABR Loan
(or a request to continue an ABR Loan as such aotwert a Eurodollar Loan into an ABR
Loan, as the case may be), unless such declasdizhbe subsequently withdrawn; and

(i) such Lender may require that all outstanding Eufadd.oans made by it be
converted to ABR Loans, in which event all such délallar Loans shall be automatically
converted to ABR Loans as of the effective datswth notice as provided in paragraph (b)
below.

In the event any Lender shall exercise its rightslan paragraph (i) or (ii) above, all payments and
prepayments of principal that would otherwise héeen applied to repay the Eurodollar Loans that
would have been made by such Lender or the cor/Beodollar Loans of such Lender shall instead be
applied to repay the ABR Loans made by such Lemdéeu of, or resulting from the conversion ofchu
Eurodollar Loans.

(b) For purposes of this Section 2.15, a notice to Bberower by any Lender shall be
effective as to each Eurodollar Loan made by suehder, (i) if lawful, on the last day of the Intsre
Period then applicable to such Eurodollar Loan @idn all other cases, on the date of receiptttogy
Borrower.

SECTION 2.16Breakage The Borrower shall indemnify each Lender agaiasy loss or
expense that such Lender may sustain or incurcamsequence of (a) any event, other than a ddfgult
such Lender in the performance of its obligatioasehnder, which results in (i) such Lender recejyvor
being deemed to receive, any amount on accoutegbitincipal of any Eurodollar Loan prior to theden
of the Interest Period in effect therefor, (ii) tt@nversion of any Eurodollar Loan to an ABR Loanthe
conversion of the Interest Period with respectrty Burodollar Loan, in each case other than orase
day of the Interest Period in effect therefor o @ny Eurodollar Loan to be made by such Lender
(including any Eurodollar Loan to be made pursuard conversion or continuation under Section 2.10)
not being made after notice of such Loan shall Haeen given by the Borrower hereunder (any of the
events referred to in this clause (a) being cadléBreakage Everi)) or (b) any default in the making of
any payment or prepayment required to be made heeeuln the case of any Breakage Event, such loss
shall include an amount equal to the excess, a®mably determined by such Lender, of (i) its aust
obtaining funds for the Eurodollar Loan that is sibject of such Breakage Event for the period ftioen
date of such Breakage Event to the last day ofritexest Period in effect (or that would have baen
effect) for such Loan over (ii) the amount of irgstr likely to be realized by such Lender in redgioig
the funds released or not utilized by reason ohdreakage Event for such period. A certificat@ainy
Lender (with a copy to the Administrative Agentjtsey forth any amount or amounts which such Lender
is entitled to receive pursuant to this Section62shall be delivered to the Borrower and shall be
conclusive absent manifest error.

SECTION 2.17Pro rata Treatment Except as otherwise expressly provided hereache
Borrowing, each payment or prepayment of princgfahny Borrowing, each payment of interest on the
Loans, each reduction of the Commitments and eankietsion of the Borrowing to or continuation of
the Borrowing as a Borrowing of any Type shall Hecatedpro rata among the Lenders in accordance
with their respective applicable Commitment (or,siich Commitment shall have expired or been
terminated, in accordance with the respective ralamounts of their outstanding Loans). Each leend
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agrees that in computing such Lender's portion off @&8orrowing to be made hereunder, the
Administrative Agent may, in its discretion, rourdch Lender’'s percentage of such Borrowing to the
next higher or lower whole Dollar amount.

SECTION 2.18Sharing of Setoffs If any Lender shall, by exercising any right stoff or
counterclaim or otherwise, obtain payment in respéany principal of or interest on any of its lnsaor
other Obligations hereunder resulting in such Lemdeeiving payment of a proportion of the aggregat
amount of its Loans and accrued interest thereasth@r such obligations greater thanpite rata share
thereof as provided herein, then the Lender recgivduch greater proportion shall (a) notify the
Administrative Agent of such fact and (b) purchése cash at face value) participations in the Land
such other obligations of the other Lenders, orersich other adjustments as shall be equitabldaso
the benefit of all such payments shall be sharethbyLenders ratably in accordance with the aggesga
amount of principal of and accrued interest onrthespective Loans and other amounts owing them;
provided that:

(i) if any such participations are purchased and akmyr portion of the payment
giving rise thereto is recovered, such participatishall be rescinded and the purchase price
restored to the extent of such recovery, withotdrest; and

(i) the provisions of this Section 2.18 shall not bastnied to apply to (x) any
payment made by the Borrower pursuant to and irdecice with the express terms of this
Agreement or (y) any payment obtained by a Lenderamsideration for the assignment of or
sale of a participation in any of its Loans or Catnments to any assignee or participant).

The Borrower hereby consents to the foregoing ades, to the extent it may effectively do so under
applicable law, that any Lender acquiring a pgéition pursuant to the foregoing arrangements may
exercise against each Loan Party rights of setwdf @unterclaim with respect to such participatsn
fully as if such Lender were a direct creditor atle Loan Party in the amount of such participation.

SECTION 2.19Payments.

(a) The Borrower shall make each payment (includinghgipal of or interest on any
Borrowing or any Fees or other amounts) hereundemder any other Loan Document not later than
12:00 (noon), New York City time, on the date wtdre in immediately available Dollars, without
setoff, defense or counterclaim. Any amounts ree@fter such time on any date may, in the disameti
of the Administrative Agent, be deemed to have hreeeived on the next succeeding Business Day for
purposes of calculating interest thereon. Each gagiment shall be made to the Administrative Agent
Account. The Administrative Agent shall promptlysttibute to each Lender any payments received by
the Administrative Agent on behalf of such Lender.

(b) Except as otherwise expressly provided herein, ed@n any payment (including
principal of or interest on any Borrowing or anyeBeor other amounts) hereunder or under any other
Loan Document shall become due, or otherwise wouatdir, on a day that is not a Business Day, such
payment may be made on the next succeeding Busibegsand such extension of time shall in such
case be included in the computation of interestess, if applicable.

SECTION 2.20Taxes.
(a) Payments Free of TaxesAny and all payments by or on account of anygatiion of

any Loan Party under any Loan Document shall beermathout deduction or withholding for any Taxes,
except as required by applicable law. If any apblie law (as determined in the good faith discretid
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an applicable Withholding Agent) requires the deiucor withholding of any Tax from any such
payment by a Withholding Agent, then the applicabighholding Agent shall be entitled to make such
deduction or withholding and shall timely pay thdl famount deducted or withheld to the relevant
Governmental Authority in accordance with appliealalw and, if such Tax is an Indemnified Tax, then
the sum payable by the applicable Loan Party $leaihcreased as necessary so that after such amsduct
or withholding has been made (including such dedostand withholdings applicable to additional sums
payable under this Section 2.20) the applicablefied receives an amount equal to the sum it would
have received had no such deduction or withholdiegn made.

(b) Payment of Other Taxes by the Loan Partie¥he Loan Parties shall timely pay to the
relevant Governmental Authority in accordance wibpplicable law, or at the option of the
Administrative Agent timely reimburse it for theymaent of, any Other Taxes.

(c) Indemnification by the Loan Parties The Borrower shall, and shall cause the other
Loan Parties to, jointly and severally indemnifcledRecipient, within ten 10 days after written decha
therefor, for the full amount of any IndemnifiedxEa (including Indemnified Taxes imposed or assderte
on or attributable to amounts payable under thisti®® 2.20) payable or paid by such Recipient or
required to be withheld or deducted from a payntensuch Recipient and any reasonable expenses
arising therefrom or with respect thereto, whethrenot such Indemnified Taxes were correctly oalgg
imposed or asserted by the relevant Government#hohity. A certificate as to the amount of such
payment or liability delivered to the Borrower by.ander (with a copy to the Administrative Agerdj,
by the Administrative Agent on its own behalf or bahalf of a Lender, shall be conclusive absent
manifest error.

(d) Indemnification by the Lenders Each Lender shall severally indemnify the
Administrative Agent, within ten 10 days after dematherefor, for (i) any Indemnified Taxes
attributable to such Lender (but only to the extdait any Loan Party has not already indemnifiel th
Administrative Agent for such Indemnified Taxes amithout limiting the obligation of the Loan Pasie
to do so), (i) any Taxes attributable to such Lesdiilure to comply with the provisions of Segatio
9.04(d) relating to the maintenance of a PartidifRegister and (ii) any Excluded Taxes attributable
such Lender, in each case, that are payable orlpyattie Administrative Agent in connection with any
Loan Document, and any reasonable expenses attséngfrom or with respect thereto, whether or not
such Taxes were correctly or legally imposed oemed by the relevant Governmental Authority. A
certificate as to the amount of such payment duilitg delivered to any Lender by the Administrativ
Agent shall be conclusive absent manifest errochBander hereby authorizes the Administrative Agen
to set off and apply any and all amounts at ang tawing to such Lender under any Loan Document or
otherwise payable by the Administrative Agent te ttender from any other source against any amount
due to the Administrative Agent under this parabréj).

(e) Evidence of PaymentsAs soon as reasonably practicable after any paywof Taxes by
any Loan Party to a Governmental Authority pursuarthis Section 2.20, such Loan Party shall delive
to the Administrative Agent the original or a ciéed copy of a receipt issued by such Governmental
Authority evidencing such payment, a copy of thime reporting such payment or other evidence of
such payment reasonably satisfactory to the Adtnatise Agent.

® Status of Lenders (i) Any Lender that is entitled to an exemptioom or reduction of
withholding Tax with respect to payments made uradgr Loan Document shall deliver to the Borrower
and the Administrative Agent, at the time or timesmsonably requested by the Borrower or the
Administrative Agent, such properly completed ardoeited documentation reasonably requested by the
Borrower or the Administrative Agent as will permiich payments to be made without withholding or at
a reduced rate of withholding. In addition, any den if reasonably requested by the Borrower or the
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Administrative Agent, shall deliver such other domntation prescribed by applicable law or reasgnabl
requested by the Borrower or the Administrative iges will enable the Borrower or the Administrativ
Agent to determine whether or not such Lender lgesit to backup withholding or information repogin
requirements. Notwithstanding anything to the camytin the preceding two sentences, the completion,
execution and submission of such documentationefdtitan such documentation set forth in Section
2.20(fH)(i)(A), (i)(B) and (ii)(E) below) shall niobe required if in the Lender’s reasonable judgnsech
completion, execution or submission would subjeathsLender to any material unreimbursed cost or
expense or would materially prejudice the legad@mnmercial position of such Lender.

(i) Without limiting the generality of the foregoing,

(A) any Lender that is a U.S. Person shall delieethe Borrower and the
Administrative Agent on or prior to the date on whisuch Lender becomes a Lender under this
Agreement (and from time to time thereafter upoa tkasonable request of the Borrower or the
Administrative Agent), executed copies of IRS FAMAI certifying that such Lender is exempt from
U.S. federal backup withholding tax;

(B) any Foreign Lender shall, to the extent it egdlly entitled to do so,
deliver to the Borrower and the Administrative Agén such number of copies as shall be requesged b
the recipient) on or prior to the date on whichlsdoreign Lender becomes a Lender under this
Agreement (and from time to time thereafter upoa tkasonable request of the Borrower or the
Administrative Agent), whichever of the following applicable:

0] in the case of a Foreign Lender claiming the bémnefi an income tax
treaty to which the United States is a party (}hwespect to payments of interest under
any Loan Document, two executed copies of IRS FMBBEN or IRS Form W-8BEN-

E establishing an exemption from, or reductionlb. federal withholding Tax pursuant
to the “interest” article of such tax treaty and (vith respect to any other applicable
payments under any Loan Document, IRS Form W-8BENRS Form W-8BEN-E
establishing an exemption from, or reduction o Uederal withholding Tax pursuant to
the “business profits” or “other income” articlesfch tax treaty;

(i) two executed copies of IRS Form W-8ECI;

(iii) in the case of a Foreign Lender claiming the bénefi the exemption
for portfolio interest under Section 881(c) of t@iede, (x) a certificate substantially in
the form of Exhibit G-1 to the effect that such &gn Lender is not aldank’ within the
meaning of Section 881(c)(3)(A) of the Code, B0 “percent shareholdérof the
Borrower within the meaning of Section 881(c)(3)(&) the Code, or a “controlled
foreign corporation” described in Section 881(d)@) of the Code (a “U.S. Tax
Compliance Certificate”) and (y) two executed cep® IRS Form W-8BEN or IRS
Form W-8BEN-E; or

(iv) to the extent a Foreign Lender is not the benéfamaner, two executed
copies of IRS Form W-8IMY, accompanied by IRS FMHBECI, IRS Form W-8BEN,
IRS Form W-8BEN-E, a U.S. Tax Compliance Certifcaubstantially in the form of
Exhibit G-2 or Exhibit G-3, IRS Form W-9, and/orhet certification documents from
each beneficial owner, as applicalpepvided that if the Foreign Lender is a partnership
and one or more direct or indirect partners of skodneign Lender are claiming the
portfolio interest exemption, such Foreign Lendayrprovide a U.S. Tax Compliance
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Certificate substantially in the form of Exhibit 450n behalf of each such direct and
indirect partner;

(©) if legally entitled to do so, any successoswpplemental Administrative
Agent that is not a U.S. Person, shall deliverht® Borrower one executed copy of Internal Revenue
Service Form W-8IMY certifying that it is a “U.Srdnch” and that the payments it receives for the
account of others are not effectively connecteth wie conduct of a trade or business in the UrStedes
and that it is using such form as evidence of gseament with the Borrower to be treated as a U.S.
Person with respect to such payments (and the ®errand the Administrative Agent agree to so treat
the Administrative Agent as a U.S. Person with eespo such payments as contemplated by Treasury
Regulation Section 1.1441-1(b)(2)(iv)(A)), with tleéfect that the Borrower can make payments to the
Administrative Agent without deduction or withhahdj of any Taxes imposed by the United States.

(D) any Foreign Lender shall, to the extent it egdlly entitled to do so,
deliver to the Borrower and the Administrative Agén such number of copies as shall be requesged b
the recipient) on or prior to the date on whichlsuoreign Lender becomes a Lender under this
Agreement (and from time to time thereafter upoa tkasonable request of the Borrower or the
Administrative Agent), executed originals or copi@s may be required, of any other form prescrlied
applicable law as a basis for claiming exemptianfror a reduction in U.S. federal withholding Tax,
duly completed, together with such supplementagudmentation as may be prescribed by applicable law
to permit the Borrower or the Administrative Agéotdetermine the withholding or deduction required
be made; and

(E) if a payment made to a Lender under any LoacubDwnt would be
subject to U.S. federal withholding Tax imposedAATCA if such Lender were to fail to comply with
the applicable reporting requirements of FATCA [iniing those contained in Section 1471(b) or
1472(b) of the Code, as applicable), such Lendafl sieliver to the Borrower and the Administrative
Agent at the time or times prescribed by law andwath time or times reasonably requested by the
Borrower or the Administrative Agent such documéntaprescribed by applicable law (including as
prescribed by Section 1471(b)(3)(C)(i) of the Co@ed such additional documentation reasonably
requested by the Borrower or the Administrative Atgas may be necessary for the Borrower and the
Administrative Agent to comply with their obligatis under FATCA and to determine that such Lender
has complied with such Lender’s obligations undaf €A or to determine the amount to deduct and
withhold from such payment. Solely for purposestiof clause (E), “FATCA” shall include any
amendments made to FATCA after the date of thi@grent.

Each Lender agrees that if any form or certifiaaitogpreviously delivered expires or becomes olisabe
inaccurate in any respect, it shall update sucifor certification or promptly notify the Borrowand
the Administrative Agent in writing of its legalability to do so. Solely for purposes of this Sewti
2.20(f), the term “Lender” shall include (i) the #thistrative Agent, (ii) any sub-agent acting puansito
Section 8.05 that receives any payment from anthefLoan Parties on behalf of the Administrative
Agent and (iii) any SPV providing the Borrower atla part of any Loan pursuant to Section 9.04(f).

(9) Treatment of Certain Refunds If any party determines, in its sole discretexercised
in good faith, that it has received a refund of diayxes as to which it has been indemnified purst@ant
this Section 2.20 (including by the payment of &ddal amounts pursuant to this Section 2.20)halls
pay to the indemnifying party an amount equal tohstefund (but only to the extent of indemnity
payments made under this Section 2.20 with redjpettie Taxes giving rise to such refund), net ¢f al
out-of-pocket expenses (including Taxes) of sucteimnified party and without interest (other thay an
interest paid by the relevant Governmental Autlyowith respect to such refund). Such indemnifying
party, upon the request of such indemnified pastyall repay to such indemnified party the amoumd pa
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over pursuant to this paragraph (g) (plus any piesalinterest or other charges imposed by thevaele
Governmental Authority) in the event that such mdéied party is required to repay such refunduohs
Governmental Authority. Notwithstanding anythingthe contrary in this paragraph (g), in no evert wi
the indemnified party be required to pay any amaarstn indemnifying party pursuant to this paragrap
(9) the payment of which would place the indemdifgarty in a less favorable net after-Tax posititan

the indemnified party would have been in if the Baject to indemnification had not been deducted,
withheld or otherwise imposed and the indemnifmatpayments or additional amounts giving rise to
such refund had never been paid. This paragrapkh@) not be construed to require any indemnified
party to make available its Tax returns (or anyeotmformation relating to its Taxes that it deems
confidential) to the indemnifying party or any atlirerson.

(h) Survival Each party’s obligations under this Section ZR8ll survive the resignation or
replacement of the Administrative Agent or any gssient of rights by, or the replacement of, a Lende
the termination of the Commitments and the repaynsatisfaction or discharge of all obligations end
any Loan Document.

SECTION 2.21Assignment of Loans under Certain Circumstances; uo Mitigate.

(a) In the event (i) any Lender delivers a certifica¢guesting compensation pursuant to
Section 2.14, (ii) any Lender delivers a noticectiéed in Section 2.15, (iii) the Borrower is red to
pay any Indemnified Taxes or additional amountshwiespect thereto to any Lender or any
Governmental Authority on account of any Lenderspant to Section 2.20 or (iv) any Lender refuses to
consent to any amendment, waiver, consent or otlelification of any Loan Document requested by the
Borrower that requires the consent of a greatecgueage of the Lenders than the Required Lenders or
from all affected Lenders and such amendment, waoansent or other modification is consented to by
the Required Lenders (or a greater percentage) thexach case, the Borrower may, at its sole esgpen
and effort (including with respect to the procegsamd recordation fee referred to in Section 9.)4(b
upon notice to such Lender and the Administratige®, require such Lender to transfer and assign,
without recourse (in accordance with and subjeg¢héorestrictions contained in Section 9.04), &lit®
interests, rights and obligations under this Agreeinto an Eligible Assignee that shall assume such
assigned obligations (and, with respect to claigeapove, shall consent to such requested amertgdmen
waiver, consent or other modificatiomyovided that (x) such assignment shall not conflict witly daw,
rule or regulation or order of any court or othesv@&rnmental Authority having jurisdiction and (ylet
Borrower or such assignee shall have paid to tfectsid Lender in immediately available funds an
amount equal to the sum of the principal of anéredt accrued to the date of such payment on the
outstanding Loans of such Lender, plus all Fees @hdr amounts accrued for the account of such
Lender hereunder with respect thereto (including amounts under Sections 2.14 and 2.16 and, if
applicable, the Prepayment Premiumnovided further that if prior to any such transfer and assignment,
the circumstances or event that resulted in suaidées claim for compensation under Section 2.14,
notice under Section 2.15, or the amounts to be paisuant to Section 2.20, as the case may bge tea
cause such Lender to suffer increased costs octieds in amounts received or receivable or reducti
in return on capital, cease to have the conseqeespeified in Section 2.15 or cease to resulmounts
being payable under Section 2.20, as the case mdynduding as a result of any action taken byhsuc
Lender pursuant to paragraph (b) below), or if suemder shall waive its right to claim further
compensation under Section 2.14 in respect of sircimstances or event, shall withdraw its notice
under Section 2.15 or shall waive its right to liert payments under Section 2.20 in respect of such
circumstances or event or shall consent to the gsegh amendment, waiver, consent or other
modification, as the case may be, then such Lesldall not thereafter be required to make any such
transfer and assignment hereunder. Each Lenddpyhgrants to the Administrative Agent an irrevo@abl
power of attorney (which power is coupled with aterest) to execute and deliver, on behalf of such
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Lender as assignor, any Assignment and Acceptaacespary to effectuate any assignment of such
Lender’s interests hereunder in the circumstanoegemplated by this Section 2.21(a).

(b) If (i) any Lender shall request compensation urisisstion 2.14, (ii) any Lender delivers
a notice described in Section 2.15 or (iii) the Barer is required to pay any Indemnified Taxes or
additional amount with respect thereto to any Lemteany Governmental Authority on account of any
Lender pursuant to Section 2.20, then such Lenisll sse reasonable efforts (which shall not resjuir
such Lender to incur an unreimbursed loss or urreised cost or expense or otherwise take any action
inconsistent with its internal policies or legal @gulatory restrictions or suffer any disadvantage
burden deemed by it to be significant) (x) in tlese of a requirement to pay Indemnified Taxes or
additional amounts with respect thereto pursuanbeotion 2.20, to file any certificate or document
reasonably requested in writing by the Borrowefydtto assign its rights (other than its existirghts to
payments pursuant to Section 2.14 or Section ZA80)delegate and transfer its obligations hereutader
another of its offices, branches or affiliatessifch filing or assignment would reduce its clairos f
compensation under Section 2.14 or Section 2.2bleriato withdraw its notice pursuant to Sectioh%
or would reduce amounts payable pursuant to Se&@i@dfl, as the case may be, in the future. The
Borrower hereby agrees to pay all reasonable @gisexpenses incurred by any Lender in connection
with any such filing or assignment, delegation &radsfer.

ARTICLE Il
REPRESENTATIONS AND WARRANTIES

In order to induce the Lenders to enter into thgge®ment and to make the Loans as provided
herein, the Borrower makes the following represina and warranties on the Closing Date and each
Withdrawal Date.

SECTION 3.010rganization Status The Borrower and each of the Subsidiaries (& duly
organized and validly existing entity in good stiauwgd(or existing, as applicable) under the lawghaf
jurisdiction of its organization, (b) subject teetkntry by the Bankruptcy Court of the DIP Ordexs Al
requisite power and authority to own its materi@pgerty and assets and to transact the businegsidh
it is engaged and presently proposes to engagéaig] to the extent such concepts are applicadir
the laws of the relevant jurisdiction, duly quaddi and is authorized to do business and is in good
standing in each jurisdiction where the ownersl@gsing or operation of its property or the condidts
business requires such qualifications, except endfise of clauses (a) (other than with respecheo t
Borrower), (b) and (c) for failures to be so quetif or authorized or have such power which, either
individually or in the aggregate, could not reasyde expected to have a Material Adverse Effect.

SECTION 3.02Power, Authority and Enforceability Subject to the entry by the Bankruptcy
Court of the DIP Order, each Loan Party has theiség power and authority to execute, deliver and
perform the terms and provisions of each of thenLBacuments to which it is party and has taken all
necessary actions to authorize the execution, etgliand performance by it of each such Loan
Document. Subject to the entry by the Bankruptcyr€Cof the DIP Order, each Loan Party has duly
executed and delivered each of the Loan Documentahich it is party, and each of such Loan
Documents constitutes its legal, valid and bindatdjgation, enforceable in accordance with its &rm
except to the extent (a) that the enforceabilitgrélof may be limited by applicable bankruptcy,
insolvency, reorganization, moratorium or otherigEimlaws generally affecting creditors’ rights abg
equitable principles (regardless of whether enfored is sought in equity or at law), and (b) the@fof
foreign laws, rules and regulations as they retafgedges of Equity Interests in Foreign Subsid&aand
Intercompany Debt owed by Foreign Subsidiaries.
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SECTION 3.03No Violation. Subject to the entry by the Bankruptcy Courthef DIP Order,
neither the execution, delivery or performance hy &oan Party of each of the Loan Documents to
which it is a party, nor compliance by it with tterms and provisions thereof, (a) will contraveng a
provision of any material law, statute, rule oruladion or any order, writ, injunction or decreeaofy
court or Governmental Authority, except in the casany contraventions that could not reasonably be
expected, either individually or in the aggregaberesult in a Material Adverse Effect, (b) will idtict
with, or result in any breach of, any of the teresyenants, conditions or provisions of, or congtita
default under, or result in the creation or impositof (or the obligation to create or impose) dign
(except pursuant to the Security Documents or RexaniLiens) upon any of the property or assetagf a
Loan Party or any of the Subsidiaries pursuanhéaé¢rms of (i) the Prepetition Senior Loan Docutsien
(ii) the Prepetition Subordinated Loan Documenis, the Prepetition Bridge Loan Documents, or (iv)
any indenture, mortgage, deed of trust, promissotg, credit agreement or loan agreement, or amsr ot
material agreement, contract or instrument in esde to which any Loan Party or any Subsidiary is a
party or by which it or any its property or assst®ound or to which it may be subject, exceptény
such contravention, breach, default, conflict oerLithat could not reasonably be expected, either
individually or in the aggregate, to be materiatjerse to the Borrower and its Subsidiaries tasena
whole or (c) will violate any provision of the ciidate or articles of incorporation, certificaté o
formation, limited liability company agreement or-laws (or equivalent organizational documents), as
applicable, of any Loan Party or any Subsidiary.

SECTION 3.04Approvals Subject to the entry by the Bankruptcy Courthef DIP Order, and
as otherwise required under the Bankruptcy Codbyoan order of the Bankruptcy Court, no order,
consent, approval, license, authorization or véheaof, or filing, recording or registration withgr
exemption by, any Governmental Authority or any enal consent from third parties is required to be
obtained or made by, or on behalf of, any LoanyPéxcept for (a) those that have otherwise been
obtained or made on or prior to the Closing Dat which remain in full force and effect on the Ghap
Date and (b) those approvals, consents, exemp@aisprizations or other actions, notices or féinthe
failure of which to obtain or make could not reeedoly be expected to have a Material Adverse Effiect)
authorize, or is required to be obtained or madebwn behalf of, any Loan Party in connectiorhwit)
the execution, delivery and performance of any Lbanument or (ii) the legality, validity, bindindfect
or enforceability of any such Loan Document.

SECTION 3.05Financial Statements; Financial Condition; Undiscked Liabilities.

(a) (i) The audited consolidated balance sheets arderklstatements of income and cash
flows of the Borrower as of and for the fiscal yeanded September 30, 2014 and 2015, furnishdgeto t
Lenders on or prior to the Closing Date, presemlyfan all material respects the consolidated fical
position of the Borrower as of such dates and dichgeriods and (ii) the unaudited consolidatedrzd
sheets and related statements of income and aash @f the Borrower as of and for the fiscal quarte
ended September 28, 2016 furnished to the Lendenstp the Closing Date, present fairly in all reaal
respects the consolidated financial condition & Borrower as of such dates and for such periods,
subject to normal year-end adjustments and thenabsaf footnotes. All such financial statementsehav
been prepared in accordance with GAAP consistaqiplied except to the extent provided in the ntdes
said financial statements and subject, in the oa#iee unaudited financial statements, to normaryend
audit adjustments and the absence of footnotes.

(b) All financial statements delivered pursuant to Best 5.01(b) and (c), if any, have been
prepared in accordance with GAAP (except as ottserwrovided in Section 5.01(b) and (c)) and present
fairly in all material respects the consolidatewaficial position of the Borrower as of the dated fomn
the periods to which they relate.
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(©) Since October 31, 2016, nothing has occurred that frad, or could reasonably be
expected to have, a Material Adverse Effect.

SECTION 3.06Litigation.  Other than the Chapter 11 Cases and claimspractisuits,
investigations, litigation or proceedings stayedlfiyU.S.C. 8 362 and set forth on Schedule 3.@8gth
are no actions, suits or proceedings pending othédknowledge of the Borrower, threatened (a) with
respect to the Loan Documents or (b) that haveasoreable likelihood of adverse determination, &nd,
adversely determined, have had, or could reasortablgxpected to have, either individually or in the
aggregate, a Material Adverse Effect.

SECTION 3.07True and Complete DisclosureAll information (when furnished and taken as a
whole) furnished by or on behalf of the Borroweramy Subsidiary in writing to the Administrative
Agent or any Lender (including, without limitatioall information contained in the Loan Documents bu
excluding information of a general economic or sty nature) for purposes of, or in connection with
this Agreement, the other Loan Documents or anystietion contemplated herein or therein is, and all
other such information as supplemented (when fhedsand taken as a whole) hereafter furnished by or
on behalf of the Borrower or any Subsidiary in iagtto the Administrative Agent or any Lender vii#,
true and accurate in all material respects on #te dn which such information is furnished and not
incomplete by omitting to state any fact necessamake such information (when furnished and taden
a whole) not materially misleading at such timelight of the circumstances under which such
information was providedprovided that for purposes of this Section 3.07, to theemixtany such
information is included in the Budget or constituf®ojections, pro forma financial information aher
forward looking information such representationlisbe only that such information was prepared indo
faith based on assumptions believed by the Borrdorére reasonable at the time made and at the time
such information was furnished.

SECTION 3.08Margin Regulations No part of any Borrowing (or the proceeds thgredll be
used to purchase or carry any Margin Stock or terekcredit for the purpose of purchasing or cagyi
any Margin Stock. Neither the making of any Loanm tie use of the proceeds thereof will violate the
provisions of Regulation T, U or X of the Board.

SECTION 3.09Tax Returns and Payments Except as permitted by the Bankruptcy Code, the
Borrower and each of the Subsidiaries has timédyl for caused to be timely filed (or filed for axten)
with the appropriate taxing authority all federatleother returns, statements, forms and reportsafas
(the “Returns’) required to be filed by, or with respect to tineome, properties or operations of, such
Person, except where the failure to timely file cause to be timely filed such Returns could not
reasonably be expected to result in a Material Aslv&ffect. The Returns accurately reflect alliligb
for taxes of such Person for the periods coveretetly, except where the failure to accurately cefée
liability for taxes could not reasonably be expddi® result in a Material Adverse Effect. The Baven
and each of the Subsidiaries has paid all taxesaaadssments payable by it which have become due,
other than (a) those that are being contestedad ¢mith and adequately disclosed and fully prostitie
on the financial statements of such Person in decme with GAAP, (b) those the failure to pay could
not reasonably be expected to result in a Matédlderse Effect and (c) those the nonpayment of whic
is permitted by the Bankruptcy Code or Court Ordetcept as set forth on Schedule 3.09, none of the
Borrower or any Subsidiary is party to, and thedsteno, tax sharing agreements or similar arrareggsm
(including tax indemnity arrangements) with respiector involving the Borrower or any Subsidiary,
other than any such agreements or arrangemerit&{ipre exclusively between any of the Borrower or
any Subsidiaries or (i) in the form of customangemnification obligations contained in commercial
agreements permitted by this Agreement and notipatly related to taxes.
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SECTION 3.10Compliance with ERISA Schedule 3.10 sets forth each Plan and each
Multiemployer Plan as of the Closing Date. Exceptset forth on Schedule 3.10, each Plan is in
compliance in form and operation with its terms amith ERISA and the Code (including without
limitation the Code provisions compliance with whiés necessary for any intended favorable tax
treatment) and all other applicable laws and regula, except where any failure to comply could not
reasonably be expected to have a Material AdvelfeetEExcept as could not reasonably be expeded t
have a Material Adverse Effect, each Plan (and ealelted trust, if any) which is intended to beltjieal
under Section 401(a) of the Code has receivedramufavorable determination letter from the IRSHe
effect that it meets the requirements of Sectidiig&) and 501(a) of the Code or is comprised ohaten
or prototype plan that has received a favorablaiopiletter from the IRS, and to the knowledge o t
Borrower or any Subsidiary, nothing has occurregteithe date of such determination or opinion that
would reasonably be expected to result in revonatiosuch determination (or, in the case of a Rldh
no determination, to the knowledge of the Borroaeany Subsidiary, nothing has occurred that would
reasonably be expected to materially adverselycaffe issuance of a favorable determination [ett¢o
ERISA Event has occurred other than as could matividually or in the aggregate, reasonably be
expected to have a Material Adverse Effect.

(@) Except as disclosed on Schedule 3.10, there exsstdnfunded Pension Liability with
respect to any Plan that could reasonably be ezgéothave a Material Adverse Effect.

(b) Neither the Borrower, nor any Subsidiary nor anythdir respective ERISA Affiliates
have incurred a complete or partial withdrawal framy Multiemployer Plan, and, if each of the
Borrower, any of the Subsidiaries and each ERISAlidte were to withdraw in a complete or partial
withdrawal as of the date this assurance is givesleemed given, the aggregate withdrawal liabilitt
would be incurred could not reasonably be expettiedsult in a Material Adverse Effect.

(©) There are no actions, suits or claims pending agan involving a Plan (other than
routine claims for benefits) or, to the knowleddehe Borrower or any of the Subsidiaries, whichudo
reasonably be expected to be asserted successfaligst any Plan and, if so asserted successtoilyd
reasonably be expected either individually or | &lggregate to have a Material Adverse Effect.

(d) No Lien imposed under the Code or ERISA on the tasek the Borrower or any
Subsidiary exists or is reasonably expected t@ ansaccount of any Plan.

(e) Except as could not individually or in the aggregatasonably be expected to have a
Material Adverse Effect, (i) each Foreign Pensitemfhas been maintained in compliance with its $erm
and with the requirements of any and all applicdées, statutes, rules, regulations and ordershasd
been maintained, where required, in good standinity \applicable regulatory authorities, (ii) all
contributions required to be made with respect teoeeign Pension Plan have been timely made, (iii)
neither the Borrower nor any of the Subsidiaries meurred any obligation in connection with the
termination of, or withdrawal from, any Foreign Biem Plan and (iv) the present value of the accrued
benefit liabilities (whether or not vested) undecle Foreign Pension Plan, determined as of theoénd
the Borrower’s most recently ended fiscal year lom basis of actuarial assumptions, each of which is
reasonable, did not exceed the current value oasisets of such Foreign Pension Plan allocabladio s
benefit liabilities.

SECTION 3.11Reserved].
SECTION 3.12Properties All real property owned or leased by the Borrowe any of the

Subsidiaries as of the Closing Date, and the natfirthe interest therein, is correctly set forth on
Schedule 3.12. The Borrower and each of the Sialbs&d has good and marketable title to all real
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properties owned by it, free and clear of all Liesther than Permitted Liens. The Borrower ancesc
the Subsidiaries has a valid leasehold interesftamreal properties leased by it free and clealldfiens
other than Permitted Liens. The Borrower and e#dhe Subsidiaries has materially complied with al
obligations under all leases to which it is a pantg enjoys peaceful and undisturbed possessicar atlid
such leases.

SECTION 3.13Subsidiaries On and as of the Closing Date, the Borrower r@a$ubsidiaries
other than those Subsidiaries listed on Scheddf® 3Schedule 3.13 sets forth or lists, as apdicas of
the Closing Date, (i) the percentage ownershipe@diand indirect) of each such Person in each ofass
Equity Interests of the Borrower and each of thbsKiiaries and also identifies the direct ownerebé
(i) each Excluded Subsidiary and (iii) as to e&sfcluded Subsidiary, the basis on which such Exaedud
Subsidiary qualifies as an Excluded Subsidiary yamsto the definition thereof set forth in Sectiiofl.
All outstanding shares of Equity Interests of tlrBwer and each Subsidiary have been duly andlyali
issued, are fully paid and non-assessable (toxtenieapplicable). As of the Closing Date, nonehaf
Borrower nor any Subsidiary has outstanding anystes convertible into or exchangeable for its or
any other Person’s Equity Interests or outstandimgright to subscribe for or to purchase, or golyons
or warrants for the purchase of, or any agreementiging for the issuance (contingent or otherwisk)
or any calls, commitments or claims of any chara@iating to, its or any other Person’s Equityehessts
or any stock appreciation or similar rights excptdisclosed on Schedule 3.13.

SECTION 3.14Compliance with Statutes, etc.Subject to the entry by the Bankruptcy Court of
the DIP Order, and subject to the terms thereafepikas set forth on Schedule 3.14, the Borrowdr an
each of the Subsidiaries is in compliance withaglplicable statutes, regulations and orders of,aind
applicable restrictions imposed by, all GovernmkAtghorities in respect of the conduct of its mess
and the ownership of its property except such ramngtiances as could not, either individually orthie
aggregate, reasonably be expected to have a Maienarse Effect.

SECTION 3.18nvestment Company Act Neither the Borrower nor any Subsidiary is reegi
to be registered as an “investment company” withenmeaning of the Investment Company Act of 1940,
as amended.

SECTION 3.16Environmental Matters Except for matters (i) set forth on Scheduleés3o (ii)
as could not reasonably be expected to have, thdilly or in the aggregate, a Material Adverse é&ffe
(a) the Borrower and each of the Subsidiaries i@ has been in compliance with all applicable
Environmental Laws and has obtained and is in campe with the terms of any permits required under
such Environmental Laws; (b) there are no EnviromaeClaims pending or to the knowledge of the
Borrower, threatened, against the Borrower or drip@ Subsidiaries; (c) no Lien, other than a Paadi
Lien, has been recorded or to the knowledge oBitreower, threatened under any Environmental Law
with respect to any real property owned by the 8war or any of the Subsidiaries; (d) none of the
Borrower nor any Subsidiary is or has become sultgeany Environmental Liability or has agreed to
contractually assume or accept responsibility aimy Environmental Liability of any other Person); ite
Person with an indemnity or contribution obligatiorthe Borrower or any of the Subsidiaries reatio
compliance with or liability under Environmentalwas in default with respect to such obligationgdgf
there are no facts, circumstances, conditions curoences with respect to the past or present essiar
operations of the Borrower or any of the Subsid&that could reasonably be expected to give cis@y
Environmental Claim against the Borrower or anyhef Subsidiaries or any Environmental Liability of
the Borrower or any of the Subsidiaries. For puesosf this Section 3.16, the termBotrower’ and
“Subsidiary shall include any business or business entityctvis, in whole or in part, a predecessor of
the Borrower or any Subsidiary.

0119556-0000001 NY:26921316.8 45



Case 16-12577 Doc 11-2 Filed 11/15/16 Page 52 of 126

SECTION 3.17Employment and Labor Relations Neither the Borrower nor any Subsidiary is
engaged in any unfair labor practice that couldsoeably be expected, either individually or in the
aggregate, to have a Material Adverse Effect. Ther@) no unfair labor practice complaint pending
against the Borrower or any Subsidiary or, to thevdedge of the Borrower, threatened against any of
them, before the National Labor Relations Boardl ao grievance or arbitration proceeding arising ou
of or under any collective bargaining agreementpénding against the Borrower or any of the
Subsidiaries or, to the knowledge of the Borroweamy Subsidiary, threatened against any of théejn, (
no strike, labor dispute, slowdown or stoppage pendgainst the Borrower or any of the Subsidiaries
or, to the knowledge of the Borrower or any Sulasii threatened against any of them, (c) to the
knowledge of the Borrower or any Subsidiary, nostio® concerning union representation with respect
to the employees of the Borrower or any of the #lidnses, (d) no equal employment opportunity clearg
or other claim of employment discrimination pendiog to the knowledge of the Borrower or any
Subsidiary, threatened against any of them antb(&#)e knowledge of the Borrower or any Subsidiary,
no wage and hour department investigation has besie of the Borrower or any of the Subsidiaries,
except (with respect to any matter specified irusés (a) — (e) above, either individually or in the
aggregate) such as could not reasonably be exptectede a Material Adverse Effect.

SECTION 3.18ntellectual Property, Etc. The Borrower and each of the Subsidiaries owns o
has the right to use all of the patents, trademar&emits, domain names, service marks, trade names
trade dress, copyrights, licenses, inventions etisetrets, proprietary information and know-hovaioy
type, whether or not written (including, but nonifed to, rights in computer programs and databases
formulas, and other intellectual property rightsliectively, “IP Rights’), that are used or held for use in
or otherwise required to operate their respectug@riesses, without any known conflict with the t&ggbf
others which, or the failure to own or have whial,the case may be, could reasonably be expected,
either individually or in the aggregate, to havdaterial Adverse Effect.

SECTION 3.19%conomic Sanctions (a) None of the Borrower, the Subsidiaries, aay
director or officer thereof, nor, to the knowledgfethe Borrower, any employee, agent or affiliatehs
Borrower or any of their Subsidiaries (i) is, oroned or controlled by Sanctioned Persons or otsdu
any business or engages in making or receivingcanyribution of funds, goods or services to ortfoe
benefit of any Sanctioned Person, (ii) deals inpthrerwise engages in any transaction relatedrtp, a
Sanctioned Person, any property or interests ipgytyg of a Sanctioned Person or otherwise blocked
pursuant to any Sanctions Law or (iii) engagesrinamspires to engage in any transaction that evade
avoids, or has the purpose of evading or avoidingttempts to violate, any Sanctions Law.

(b) The Borrower will not, directly or indirectly, udte proceeds of the Loans, or lend,
contribute or otherwise make available such progdedany subsidiary, joint venture partner or other
Person, (i) to fund any activities or business ofwmith any Sanctioned Person, or in any country or
territory, that, at the time of such funding, iswhose government is, the subject of Sanctiojsin(any
other manner that would result in a violation ofn&®ons by any Person (including any Person
participating in the Loans, whether as lender, nwdter, advisor, investor or otherwise) or (iif) any
other manner that would result in a violation oh&sons by any person (including any party to this
Agreement or any other Person participating in ltoans, whether as lender, underwriter, advisor,
investor or otherwise).

(©) The Borrower and the Subsidiaries are in compliaincell material respects with all
applicable Sanctions Laws and all applicable Antridy Laundering Laws.

SECTION 3.20Foreign Corrupt Practices Act The Borrower and the Subsidiaries and their
respective directors, officers, agents, employaed,any person acting for or on behalf of the Boam
or such Subsidiary (I) has complied with, and wdimply with, the U.S. Foreign Corrupt Practices,Act
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as amended from time to time, and the rules andlaggns thereunder or any other applicable
requirements of law relating to anti-corruption amti-bribery (collectively, Anti-Corruption Laws’),
and it and they have not made, offered, promiseduthorized, and will not make, offer, promise, or
authorize, whether directly or indirectly, nor wdlny proceeds of any Loans be used, directly or
indirectly, in furtherance of, any payment of angthof value to: (a) an executive, official, empdeyor
agent of a governmental department, agency omimgntality, (b) a director, officer, employee oeag

of a wholly or partially government-owned or -caiied company or business, (c) a political party or
official thereof, or candidate for political officer (d) an executive, official, employee or agehta
public international organization (e.g., the Intttonal Monetary Fund or the World Bank)
(“Government Official) while knowing or having a reasonable belief tladitor some portion will be
used for the purpose of: (i) influencing any a&gidion or failure to act by a Government Offidgiahis

or her official capacity, (ii) inducing a Governméifficial to use his or her influence with a gowerent

or instrumentality to affect any act or decisiorsath government or entity, or (iii) securing arproper
advantage; in order to obtain, retain, or direcibess; and (Il) will continue to maintain policiaad
procedures designed to promote and achieve complisuith such Anti-Corruption Laws and with the
representations, warranties and covenants contaigred.

SECTION 3.2lInsurance Schedule 3.21 sets forth a true, complete angaodescription of
all insurances maintained by the Borrower or byhei@ac the Subsidiaries as of the Closing Date. Such
insurance is in full force and effect and all premgs have been duly paid. The Borrower and the
Subsidiaries have insurance in such amounts aneriogvsuch risks and liabilities as are in accocdan
with normal industry practice.

SECTION 3.22Use of Proceeds Borrower has used and will use the proceedsetbans and
Withdrawals solely (a) on the Closing Date, in ademce with Section 2.02(d), and (b) thereafter in
accordance with Section 5.10 and Section 5.15.

SECTION 3.23Secured, Super-Priority Obligations.

(a) The Chapter 11 Cases were commenced on the Pefit@da in accordance with
applicable law and proper notice thereof and tloper notice for (x) the motions seeking approvahef
Loan Documents and the DIP Order and (y) the hgariar the approval of the DIP Order was given in
each case. Borrower shall give, on a timely basispecified in the DIP Order, all notices, pleadiagd
other documents required to be given to all pagpeified in the DIP Order.

(b) The provisions of the Loan Documents and the Imedrder (with respect to the period
prior to entry of the Final Order) or the Final @rdwith respect to the period on and after enfrthe
Final Order), as the case may be are effectivedate in favor of the Collateral Agent, for the é#nof
the Secured Parties, legal, valid and perfectedd.@ and security interests in all right, titlelanterest
in the Collateral (theDIP Liens”), having the priority provided for herein andthre Interim Order (with
respect to the period prior to entry of the Finatl€) or the Final Order (with respect to the perom
and after entry of the Final Order), as the casglma and enforceable against the Loan Parties.

(©) Pursuant to Section 364(c)(1) of the Bankruptcy &€add the DIP Order, all Obligations
and all other obligations of the Loan Parties unitier Loan Documents at all times shall constitute
allowed super-priority administrative expense cl@gainst the Debtors in the Chapter 11 Casesdpavin
priority over all other costs and expenses of timelk specified in, or ordered pursuant to, Sectiis,
326, 328, 330, 331, 503(b), 506(c), 507(a), 50794%(c), 726, 1114 or any other provision of the
Bankruptcy Code or otherwise, and shall at all §rbe senior to the rights of Loan Parties, thetestaf
Loan Parties, and any successor trustee or egfatesentative in the Chapter 11 Cases or any sudsieq
proceeding or case under the Bankruptcy Code, cutijy to the Carve-Out.

0119556-0000001 NY:26921316.8 47



Case 16-12577 Doc 11-2 Filed 11/15/16 Page 54 of 126

(d) Pursuant to Section 364(c)(2) of the Bankruptcy €add DIP Order, all Obligations are
secured by a first priority perfected Lien on alencumbered assets of the Loan Parties (now existin
hereafter acquired) (limited, in the case of Equitterests in any direct Foreign Subsidiary thaams
Excluded Subsidiary, to Pledged Foreign Equity) afidproceeds thereof that were not subject to a
perfected, non-avoidable Lien as of the PetitioteDsubject only to the Carve-Out.

(e Pursuant to Section 364(d)(1) of the Bankruptcy €@l Obligations are secured by a
perfected first priority senior priming Lien on a@bsets of the Loan Parties (now existing or haeaf
acquired) and all proceeds thereof that are sulipea Lien securing any Prepetition Senior Loan
Obligations, any Prepetition Subordinated Loan @4ilons or any Prepetition Bridge Loan Obligations.
The aforesaid perfected first priority senior prigniLien shall be senior in all respects to any Lien
securing any Prepetition Senior Loan Obligatioms, Brepetition Subordinated Loan Obligations or any
Prepetition Bridge Loan Obligations and any adegjyabtection liens granted in favor of the Prepstit
Senior Loan Lender, any Prepetition SubordinatednLbender or any Prepetition Bridge Loan Lender
but shall be subject and junior to (i) the Carva-@nd (ii) any valid, perfected and unavoidablenksién
existence on the Closing Date on such assets dfdha Parties that pursuant to the terms of the DIP
Order are senior in priority the DIP Liens.

SECTION 3.24DIP Order. The DIP Order and the transactions contempldiectby and
thereby, are in full force and effect and have lme¢n vacated, reversed, modified, amended or stayed
without the prior written consent of the Adminigive Agent and the Required Lenders.

SECTION 3.25Budget The Budget was prepared in good faith by theagament of the Loan
Parties, based on assumptions believed by the rearead of the Loan Parties to be reasonable at the
time made and upon information believed by the rgan®ent of the Loan Parties to have been accurate
based upon the information available to the managéwwf the Loan Parties at the time such Budget was
furnished.

ARTICLE IV
CONDITIONS OF LENDING AND WITHDRAWALS

SECTION 4.01Conditions to Borrowing The obligations of the Lenders to make Loanshen
Closing Date are subject to the satisfaction (averaby the Administrative Agent and the Initialrigers
in their sole discretion) of the following conditis:

(a) The Administrative Agent and the Initial Lendersakthave received (i) a copy of the
certificate or articles of incorporation (or comphle organizational document), including all
amendments thereto, of each Loan Party, certifedfaa recent date by the Secretary of State (or
comparable entity) of the jurisdiction of its orgeation, and a certificate as to the good stangivigere
such concept is applicable) of each Loan Partyfas ecent date, from such Secretary of State (or
comparable entity), (ii) a certificate of the Searg or Assistant Secretary of each Loan Partyditie
Closing Date and certifying (A) that attached theris a true and complete copy of the by-laws (or
comparable organizational document) of such LoaryRes in effect on the Closing Date, (B) that the
certificate or articles of incorporation (or comglle organizational document) of such Loan Partseha
not been amended since the date of the last amendhereto shown on the certificate or articles of
incorporation (or comparable organizational docuth&mnished pursuant to clause (i) above, (C)as t
the incumbency and specimen signature of eacheoffexecuting any Loan Document or any other
document delivered in connection herewith on bebiadiuch Loan Party and (D) that attached theseto |
certified copy of a Certificate of Good Standing @iich Loan Party (in so-called “long-form”, if
available, from such Secretary of State (or othpgplieable Governmental Authority); and (iii) a
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certificate of another officer as to the incumbeacyl specimen signature of the Secretary or Assista
Secretary executing the certificate pursuant tosggii) above.

(b) The Administrative Agent and the Initial Lendersklinave received a certificate, dated
the Closing Date and signed by a Financial Officethe Borrower, confirming compliance with the
conditions precedent set forth in Sections 4.0a(g) (h).

(c) The Administrative Agent and the Initial Lendersakthave received all Fees, all fees
payable under the Fee Letter and all other amalug¢sand payable to the Agents, the Initial Lenders
their respective Affiliates on or prior to the Glug Date, including, to the extent (x) invoicedesdst one
Business Day prior to the Closing Date or (y) setthf in the Funding Authorization Letter,
reimbursement or payment of all out-of-pocket exesnrequired to be reimbursed or paid by any Loan
Party hereunder or under any other Loan Document.

(d) The Administrative Agent and each Initial Lendellsthave received duly executed
counterparts of this Agreement from each partytbere

(e) The Administrative Agent and each Initial Lenderlsthave received, at least three
Business Days prior to the Closing Date, all docotatton and other information with respect to the
Loan Parties requested by the Administrative Agerdny such Initial Lender, as applicable, as megli
by regulatory authorities under applicabledw your customer” and anti-money laundering rules and
regulations, including the USA PATRIOT Act.

® The Administrative Agent and the Lenders shall heaeeived a Borrowing Request in
respect of the Loans to be made on the Closing, asecordance with Section 2.03.

(9) The representations and warranties set forth inclartlll and in each other Loan
Document shall be true and correct in all mateeapects on and as of the Closing Date, exceptdo t
extent such representations and warranties expresate to an earlier date, in which case theyi $iga
true and correct in all material respects on anof asich earlier date.

(h) At the time of and immediately after the Borrowiag the Closing Date, no Default or
Event of Default shall have occurred and be compu

0] The Administrative Agent shall have received thending Authorization Letter duly
executed by the Borrower.

()] The Debtors shall have commenced the Chapter 1&sCasd all of the “first day
motions”, “first day orders” and all related pleags to be entered at the time of commencementeof th
Chapter 11 Cases or shortly thereafter shall haea lbeviewed in advance by the Initial Lenderstaed
Administrative Agent and shall be in form and sabst acceptable to the Initial Lenders and the
Administrative Agent in their sole respective detn.

(k) The Administrative Agent and the Initial Lendersisihave received a signed copy of an
order of the Bankruptcy Court in substantially tteem attached hereto as Exhibit F (thitérim
Order”), which shall be certified by the Clerk of the i@uptcy Court as having been duly entered, and
the Interim Order shall be in full force and effeatd shall not have been vacated, reversed, mddifie
amended or stayed without the written consent efitfitial Lenders and Administrative Agent andhié
Interim Order is the subject of a pending appealny respect, neither the making of the Loans her t
performance by the Loan Parties of their respeatigyations under the Loan Documents shall be the

0119556-0000001 NY:26921316.8 49



Case 16-12577 Doc 11-2 Filed 11/15/16 Page 56 of 126

subject of a presently effective stay pending abpBae Loan Parties shall be in compliance in all
respects with the Interim Order.

)] All orders entered by the Bankruptcy Court pertagnio cash management, including the
DIP Order, and all other motions and documentdd fitg to be filed with, and submitted to, the
Bankruptcy Court in connection therewith shall Imeform and substance satisfactory to the Initial
Lenders and the Administrative Agent in their resppe sole discretion.

(m) (i) No trustee, examiner or receiver shall havenbaggpointed or designated with respect
to the Debtors or their business, properties oetassnd no motion shall be pending seeking any such
relief, and (ii) no motion shall be pending seekary other relief in the Bankruptcy Court to exseci
control over Collateral with an aggregate fair nenkalue in excess of $100,000 with respect tsudh
motions;provided that this clause (ii) shall not apply to any motibat is being contested in good faith
by the Debtors and which contest the Debtors amd.é@mders reasonably believe will be successful.

(n) Administrative Agent and the Initial Lenders shh#dve received the Initial Budget,
which shall be in form and substance acceptabléhéolnitial Lenders, and such other information
(financial or otherwise) as the Initial Lendergtoe Administrative Agent shall have reasonably estied
prior to the Closing Date.

For purposes of determining compliance with thedittons specified in this Section 4.01, each Ihitia
Lender that has signed this Agreement shall be dddmhave consented to, approved or accepted or to
be satisfied with, each document or other matiguired thereunder to be consented to or approvem by
acceptable or satisfactory to an Initial Lendereaslthe Administrative Agent shall have receiveitkevwr
notice from such Initial Lender prior to the propd<Closing Date specifying its objection thereto.

SECTION 4.02Conditions to Withdrawals The Borrower may make a Withdrawal subject to
the satisfaction or waiver of the following condits precedent:

(a) With respect to any Withdrawal Date that is on &erathe date which is 30 days
following the date of the entry of the Interim Ordéne Final Order shall have been signed and ettiey
the Bankruptcy Court, and (i) the Administrativeehg and the Lenders shall have received a true and
complete copy of such order, (ii) such order shalin form and substance reasonably satisfactotiyeto
Required Lenders (and with respect to any provsstbat affect the rights or duties of the Admirasitre
Agent or the Collateral Agent, the Administrativgekt and the Collateral Agent) in their respectioke
discretion and (iii) such order shall be in fulfde and effect and shall not have been reversedifieth
amended, stayed or vacated absent the prior wigtinaeent of the Required Lenders (and with resjmect
amendments, modifications or supplements that affexrights or duties of the Administrative Agemt
the Collateral Agent, the Administrative Agent @hd Collateral Agent).

(b) The Borrower shall have paid to the Administrathgent and the Lenders the fees and
expenses then due and payable under the Loan Dotsirsabject to and in accordance with the
Bankruptcy Court Orders.

(c) The Borrower shall have delivered to the Administe Agent, an appropriate
Withdrawal Request, duly executed and completedadoordance with Section 2.02(f) specifying, in
reasonable detail with reference to applicableslitems in the Budget, all amounts to be Withdrann
the applicable Withdrawal Date in accordance wvhih Budget.

SECTION 4.03Additional Conditions The obligation of each Lender to make the Loarihe
Closing Date, and the Borrower’s right to make ahdfiawal on each Withdrawal Date (other than a
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Withdrawal used solely to pay fees and expensefosétin Section 2.02(d)(i)), also are subjecthe
satisfaction, or waiver in accordance with this @gnent, of the following further conditions preaade

(a) The Interim Order or the Final Order, as the caag be, shall be in full force and effect,
and shall not (in whole or in part) have been resdr modified, amended, stayed, vacated, appealed o
subject to a stay pending appeal.

(b) The Debtors shall be in compliance with the Inte@nder or the Final Order, as the case
may be.

(c) The Administrative Agent and the Lenders shall hageeived all periodic updates
required under Sections 5.01, each in form andtanbs satisfactory to the Required Lenders, and the
Borrower shall be in compliance with Section 5.1l #he Administrative Agent shall have received a
certificate, dated the applicable Withdrawal Datel signed by a Financial Officer of the Borrower,
confirming compliance (subject to Permitted Varesthereto) with Section 5.15 and Section 4.03)e)(i

(d) Except as disclosed to the Administrative Agent #redLenders, since the Petition Date,
no event, circumstance or change shall have oatuhag has caused, could be reasonably expected to
cause, or evidences, either in any case or inggeegate, to have a Material Adverse Effect.

(e) The following statements shall be true and correct:

(i) the representations and warranties contained iiclartll hereof and in each
other Loan Document are true and correct in allenialtrespects (unless otherwise qualified by
materiality in which case such representations wadanties shall be true and correct in all
respects) on and as of such Closing Date or WittalrBate, as applicable, as though made on
and as of such date, except to the extent thatsanly representation or warranty expressly
relates to an earlier date (in which case suchesgmtation or warranty shall be true and correct
in all material respects (unless otherwise qualifiey materiality in which case such
representations and warranties shall be true amdatan all respects) on and as of such earlier
date); and

(i) no Default or Event of Default shall have occuresdl be continuing on such
Closing Date or Withdrawal Date, as applicablewould result from the making of such Loan
or Withdrawal on such date.

ARTICLE V
AFFIRMATIVE COVENANTS

The Borrower hereby covenants and agrees that dnafiar the Closing Date and until the
Commitments have been terminated and the LoansNatds (in each case, together with interest
thereon), Fees and all other Obligations (othen t@antingent obligations which are not then due and
payable) incurred hereunder and thereunder, adeipéill:

SECTION 5.01information Covenants The Borrower will furnish to the Administrativigent
(for further distribution to the Lenders):

(@) Monthly Financial Statements Within 21 days after the close of each calemdanth,

the consolidated balance sheet of the Borrowerthadconsolidated Subsidiaries as at the end of such
monthly accounting period and the related const#uistatements of income and retained earnings and
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statement of cash flows for such monthly accounpiegod and for the elapsed portion of the fisezdry
ended with the last day of such monthly accounpiegod, in each case setting forth comparativerégu
for the corresponding monthly accounting periothia prior fiscal year, all of which shall be cegif by

a Financial Officer of the Borrower that they fgipresent in all material respects in accordandé wi
GAAP the financial condition of the Borrower ane ttonsolidated Subsidiaries as of the dates ireticat
and the results of their operations for the periodecated, subject to normal year-end audit adjesits
and the absence of footnotes.

(b) Quarterly Financial Statements Within 45 days after the close of each quarterly
accounting period in each fiscal year of the Boenwi) the consolidated balance sheet of the Begro
and the consolidated Subsidiaries as at the ensudhf quarterly accounting period and the related
consolidated statements of income and retainedrggriand statement of cash flows for such quarterly
accounting period and for the elapsed portion effibcal year ended with the last day of such quigrt
accounting period, in each case setting forth coatp® figures for the corresponding quarterly
accounting period in the prior fiscal year, allwhich shall be certified by a Financial Officer thie
Borrower that they fairly present in all materiespects in accordance with GAAP the financial comali
of the Borrower and the consolidated Subsidiaresofathe dates indicated and the results of their
operations for the periods indicated, subject tomabd year-end audit adjustments and the absence of
footnotes and (ii) customary management’s discassiod analysis of the important operational and
financial developments during the then elapsedgoxf such fiscal year consistent with the Borrowe
historical practices.

(©) Annual Financial Statements Within 105 days after the close of each fisedryof the
Borrower, (i) the consolidated balance sheet ofBberower and the consolidated Subsidiaries abeat t
end of such fiscal year and the related consolitiatatements of income and retained earnings and
statement of cash flows for such fiscal year sgttanth comparative figures for the preceding fisezar
and certified by an independent certified publicamt reasonably acceptable to the Required Lenders
accompanied by an opinion of such accounting fivhi¢h opinion shall be without qualification or
exception as to scope of audit) and (ii) custonmaypagement’s discussion and analysis of the impirta
operational and financial developments during disxtal year consistent with the Borrower’s histatic
practices.

(d) Management Letters Promptly after the Borrower’s or any of the Sdlasies’ receipt
thereof, a copy of any “management letter” receifenin its certified public accountants and
management’s response thereto in connection with eanual audit of the financial statements of the
Borrower made by such accountants, subject to soofidentiality limitations as may be required by
such independent public accountants in writing.

(e) Notice of Default, Litigation and Material Advers&ffect. Except with respect to the
Chapter 11 Cases, promptly, and in any event wifilren Business Days after any senior officer of the
Borrower or any of the Subsidiaries obtains knogkthereof (other than in the case of the following
clause (i), in which case notice is to be providgithin five days after occurrence thereof and),jcebf
(i) the occurrence of any event which constitutd3efault or an Event of Default, (ii) any litigaticor
governmental investigation or proceeding pendingiresy the Borrower or any Subsidiary (x) which,
either individually or in the aggregate, has bedwessely determined or has a reasonable likelitmfod
adverse determination and such adverse determiadi® had, or could reasonably be expected to have,
Material Adverse Effect or (y) with respect to abgan Document, (iii) any other event, change or
circumstance that has had, or could reasonablypeced to have, a Material Adverse Effect, (ivy an
ERISA Event or (v) any strike, labor dispute, slowth or stoppage pending against the Borrower or any
of the Subsidiaries.
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()] Other Information. Promptly following reasonable request, such oth&rmation or
documents (financial or otherwise) (i) regarding tperations, business affairs, material contrants
financial condition of the Borrower or any of thelfSidiaries, or (ii) necessary for any Lender @ th
Administrative Agent to comply with its ongoing a@ations under applicable “know your customer” and
anti-money laundering rules and regulations, inclgdhe USA PATRIOT Act, in each case as the
Administrative Agent or any Lender may reasonabhyuest.

(9) Management Reports Simultaneously with the delivery of each set afanhcial
statements referred to in Sections 5.01(a), (b)@ndbove, a management report containing theiad
statements and corresponding figures from the &sted financials set forth in the budget for therent
fiscal year (including “build-up” figures for theomresponding periods covered by such financial
statements delivered pursuant to such Sections).

(h) Chapter 11 CasesNo later than the first day after the filing teef, copies of all
pleadings, motions, applications, judicial inforioat financial information and other papers and
documents filed by or on behalf of any Debtor ia @hapter 11 Cases.

@ Budget Reports By 5:00 p.m. (New York time) on each Wednesdfigréhe Petition
Date (or, if such day is not a Business Day, thsimss Day immediately following such day), the
Borrower shall deliver to the Prepetition Seniomahd_ender, the Administrative Agent and Lenders, a
report, in form and substance reasonably satisfa¢tothe Required Lenders, setting forth (i) fbet
immediately preceding week (ending on the Sundayediately preceding the applicable Wednesday
reporting deadline) and for the cumulative periednf the Petition Date through the immediately
preceding Sunday, the actual and budgeted resulsuth week and cumulative post-Petition Date time
period by line item in the Budget, together witheasonably detailed written explanation of all mate
variances, and (ii) for the 13-week period begigron the immediately preceding Monday, the progecte
weekly results by line item in the Budget, togetivih a reasonably detailed written explanatioralbf
projected material variances (as compared to theedmately preceding rolling 13-week forecast
delivered by the Borrower).

SECTION 5.02Books, Records and InspectionsThe Borrower will, and will cause each of the
Subsidiaries to, keep proper books of record ardwats in which full, true and correct (in all maaé
respects) entries in conformity with GAAP (it beimgderstood and agreed that Foreign Subsidiarigs ma
maintain individual books and records in conformitith generally accepted accounting principles that
are applicable in their respective countries ofhaigation and that such maintenance shall not itotest
a breach of the representations, warranties ornzows hereunder) and all requirements of law d¥all
made of all material dealings and transactionliation to its business and activities. The Bormowd,
and will cause each of the Subsidiaries to, perofficers and designated representatives of the
Administrative Agent and each Lender to visit anspiect, under guidance of officers of the Borroarer
any Subsidiary, any of the properties of the Boeowr any Subsidiary, and to examine the books of
account of the Borrower or any Subsidiary and disdhe affairs, finances and accounts of the Barow
or any Subsidiary with, and be advised as to thmesay, its and their officers and independent
accountants, all upon reasonable prior notice ansueh reasonable times and intervals and to such
reasonable extent as the Administrative Agent grlaander may reasonably requagatovided that the
Administrative Agent and any such Lender shall give Borrower an opportunity to participate in any
discussions with its accountanggpvided further that none of the Borrower nor any Subsidiary shall
required to disclose (i) records of the Board ofebiors of the Borrower or such Subsidiary, (i)
information subject to confidentiality agreements aitorney/client work privilege and (iii) other
information (x) that constitutes non-financial teaskcrets or non-financial proprietary informatavr(y)
in respect of which disclosure to the AdministratiAgent or any Lender (or their respective
representatives or contractors) is prohibited bpliegble law; provided that the Borrower or such
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Subsidiary shall (A) notify the Administrative Adear the requesting Lender that such information is
being withheld and (B) use commercially reasonafferts to disclose such information in a way that
would not violate the applicable agreement, ridgutation, law or risk waiver of such privilege.

SECTION 5.03Maintenance of Property; Insurance.

(@) The Borrower will, and will cause each of the Sdizsies to, (i) keep all tangible
property necessary to the business of the Borramel the Subsidiaries in good working order and
condition, ordinary wear and tear excepted andestitip the occurrence of casualty and condemnation
events, except if the failure to do so could natsomably be expected to have, individually or ie th
aggregate, a Material Adverse Effect, (i) maintawth financially sound and reputable insurance
companies insurance on all such property and agalhsuch risks as is consistent and in accordance
with industry practice for companies similarly sited owning similar properties and engaged in amil
businesses as the Borrower and the Subsidiaries @i¥ing effect to any self-insurance reasonalvid
customary for similar situated Persons engagetieansame or similar business as the Borrower and the
Subsidiaries) as reasonably determined by the Bemoand (iii) furnish to the Administrative Ageot
any Lender (through the Administrative Agent), ppiiy following its reasonable request therefor] ful
information as to the insurance carried; providedbsg as no Event of Default exists, the Admirmiste
Agent may only make such request one time in asgafiyear. Such insurance shall include physical
damage insurance on all material real and pergmoglerty (whether now owned or hereafter acquired)
on an all risk basis and business interruptionremste. The provisions of this Section 5.03 shall be
deemed supplemental to, but not duplicative of, gf@visions of any Security Documents or the DIP
Order that require the maintenance of insurance.

(b) The Borrower will, and will cause each of the Sdissies to, at all times keep the
Collateral insured to the extent required in Sectd3(a) above in favor of the Collateral Agemid all
policies or certificates (or copies thereof) witbspect to such insurance (and any other insurance
maintained by the Borrower and such Subsidiarigsyh@all be endorsed to the Administrative Agent’s
reasonable satisfaction for the benefit of the &@ethl Agent (including, without limitation, by narg
the Collateral Agent as lender loss payee, additiorsured and/or mortgagee), (ii) shall state thwath
insurance policies shall not be canceled withouleast 30 days’ prior written notice thereof by the
respective insurer to the Administrative Agent d@hd Collateral Agent, (iii) shall request that such
insurance provide that the respective insurervaoeably waive any and all rights of subrogationhwit
respect to the Collateral Agent and the other StwWarties and (iv) shall be deposited with the
Administrative Agent or the Collateral Agent.

(9) If the Borrower or any of the Subsidiaries shail fa maintain insurance in accordance
with this Section 5.03, or if the Borrower or arfyitlee Subsidiaries shall fail to so endorse anddeall
policies or certificates with respect thereto, aministrative Agent shall have the right (but $hzé
under no obligation), upon seven Business Daysrptritten notice from the Administrative Agent, to
procure such insurance and the Borrower agreesrurse the Administrative Agent for all reasorabl
out-of-pocket costs and expenses of procuring swgrance.

(d) If at any time the improvements on a Mortgaged Briypare located in an area identified
as a special flood hazard area by the Federal EEmeygMlanagement Agency or any successor thereto or
other applicable agency and the Borrower will, avil cause each of the Subsidiaries to, at all §#me
keep and maintain flood insurance in an amountceifit to comply with the Flood Laws.

SECTION 5.04Existence; Franchises The Borrower will, and will cause each of the

Subsidiaries to, do or cause to be done, all thirgessary, to preserve and keep in full forceedfatt
its existence and its rights, franchises, pernatg] IP Rights;provided however, that nothing in this
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Section 5.04 shall prevent (a) sales of assetppsitsons and other transactions by the Borrowesiryr
of the Subsidiaries in accordance with the termegihe(b) the withdrawal by the Borrower or anytioé
Subsidiaries of its qualification as a foreign camyp in any jurisdiction or (other than with respecthe
Borrower) failure to otherwise preserve or keefuihforce and effect its existence or rights, fthises,
permits, or IP Rights, if such withdrawal or fagucould not, either individually or in the aggregat
reasonably be expected to have a Material Advelfeettor (c) the expiration of copyrights or pateat
the end of their statutory term.

SECTION 5.05Compliance with Statutes, etcExcept as otherwise excused by the Bankruptcy
Code, the Borrower will, and will cause each of Swébsidiaries to, comply with all applicable staesjt
regulations and orders of, and all applicable i@&ns imposed by, all Governmental Authorities in
respect of the conduct of its business and the mhineof its property (including Anti-Corruption i,
Sanctions Laws and Anti-Money Laundering Laws),eptcsuch non-compliances as could not, either
individually or in the aggregate, reasonably beeexpd to have a Material Adverse Effect.

SECTION 5.06Compliance with Environmental Laws The Borrower will (a) comply, and will
cause each of the Subsidiaries to comply, withEaironmental Laws and permits applicable to, or
required by, the ownership, lease or use of anypregoerty now or hereafter owned, leased or opedrat
by the Borrower or any of the Subsidiaries, exsgth non-compliances as could not, either indivigua
or in the aggregate, reasonably be expected to hawaterial Adverse Effect, (b) conduct any
investigatory, cleanup, response or remedial acegnired under Environmental Law with respecti® t
Release or threatened Release of Hazardous Matdaapromptly respond to and pursue final resafut
in a reasonably favorably manner of, any Envirortae@laim brought against the Borrower or any of
the Subsidiaries, except such Environmental Clamsould not, either individually or in the aggrega
reasonably be expected to have a Material Advetigettand (d) will keep or cause to be kept alltsuc
real property free and clear of any Liens (othemnttPermitted Liens) imposed pursuant to such
Environmental Laws.

SECTION 5.07Business Except to the extent required by the Bankruj@oyrt, the Borrower
will only, and will only permit the Subsidiaries,tengage directly or indirectly in the businessegaged
in by the Borrower and the Subsidiaries as of tlusi@g Date.

SECTION 5.08Payment of Taxes.

(a) In accordance with the Bankruptcy Code and suligciny required approval by an
applicable order of the Bankruptcy Court, the Bareo will timely pay all material obligations arigjn
after the Petition Date promptly and in accordamgth their terms and timely pay and discharge
promptly all material taxes, assessments and gomemtal charges or levies imposed upon it or up®n it
income or profits or in respect of its propertysary after the Petition Date, as well as all matdawful
claims for labor, materials and supplies or othsewarising after the Petition Date which, if unpaid
would become a Lien or charge upon such propeotiesy part thereof, before the same shall become i
default;provided that the Borrower and each of its Subsidiaried sioh be required to pay and discharge
or to cause to be paid and discharged any sucbatin, tax, assessment, charge, levy or clainosg |
as (i) the validity or amount thereof shall be ested in good faith by appropriate proceedingsh@f
Borrower or its Subsidiaries shall have set asideéheir books adequate reserves therefor) or @i}-n
payment and discharge thereof is permitted or reduunder the Bankruptcy Code or order of the
Bankruptcy Court.

SECTION 5.09%Employee Benefits Except as could not reasonably be expected we la

Material Adverse Effect, the Borrower and each ®lésy will comply in all respects with the prowisis
of ERISA and the Code applicable to employee bepkins as defined in Section 3(3) of ERISA and the
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laws applicable to any Foreign Pension Plan. Thed®eer and any Subsidiary will furnish to the
Administrative Agent as soon as possible after, iandny event within 10 days after any Responsible
Officer of the Borrower or any Subsidiary knows l@s reason to know that, any ERISA Event has
occurred or is reasonably expected to occur thateaor together with any other ERISA Event that ha
occurred or is reasonably expected to occur thatrésulted or would reasonably be expected totresul

a liability of the Borrower, any Subsidiary or aBRRISA Affiliate in excess of the Threshold Amouat,
statement of a Financial Officer of the Borrowettiag forth details as to such ERISA Event and the
action, if any, that the Borrower proposes to takth respect thereto. Each Loan Party shall promptl
and in any event within 30 days after a requesthieyAdministrative Agent or any Lender (through the
Administrative Agent), furnish to the AdministragivAgent copies of each Schedule SB (Actuarial
Information) to the Annual Report (Form 5500 Seriesth respect to each Plan sponsored by the
Borrower, any Subsidiary or any of their respecBFISA Affiliates.

SECTION 5.10Use of Proceeds The proceeds of the Loans and each Withdrawall e
applied and used, on the Closing Date in accordamtteSection 2.02(d), and at all times thereaifer
accordance with the Loan Documents, including $achi.15. Notwithstanding the foregoing, no part of
the proceeds of any Loan will be used, directlyndirectly:

(@) in any manner that causes or would reasonably pecgsd to cause such Loan or the
application of such proceeds to violate the Reguiatof the Board, including Regulation T, Reguati
U and Regulation X, or any other regulation thereoto violate the Exchange Act;

(b) for any purpose that is prohibited under the Baptayi Code or the DIP Order;

(c) to finance in any way: (a) payment of any fees xpeases incurred by any party in
connection with the investigation (including diseoy proceedings), initiation or prosecution of any
claims, causes of action, adversary proceedings, subitrations, proceedings, applications, mugior
other litigation of any type (i) adverse to any tbk Secured Parties (whether in such capacity or
otherwise), the Prepetition Senior Loan Lender (imaein such capacity or otherwise) or any of the
affiliates, agents or representatives of the foiragoor their respective rights and remedies urmlan
respect of the DIP Facility, the Prepetition Serlioan Documents, or any interim or final order with
respect to the DIP Facility or the adequate praieajranted to the Prepetition Senior Loan Lendheten
the DIP Order; (ii) challenging the amount, valdiperfection, priority or enforceability of or &stng
any defense, counterclaim or offset to, the obibget and the liens and security interests granteteu
the Loan Documents or the Prepetition Senior Loatunents, including, in each case, without
limitation, for lender liability or pursuant to gmm 105, 510, 544, 547, 548, 549, 550, or 552hef t
Bankruptcy Code, applicable non-bankruptcy law threowise; or (iii) attempting to prevent, hinder or
otherwise delay any of the Lenders’, the Adminisiea Agent’s or the Collateral Agent’s assertion,
enforcement or realization upon any DIP Collatéaal defined in the DIP Order) in accordance wieh th
Loan Documents, including the DIP Order, other ttmiseek a determination that an Event of Default
has not occurred or is not continuing during theanBdies Notice Period; (b) any purpose that is
prohibited under the Bankruptcy Code or the DIP é@yrdc) making any payment in settlement of any
claim, action or proceeding, before any court, teattor or other governmental body, which payment is
not provided for in the Budget, without the prioritten consent of the Required Lendersor; or (tBraf
delivery of a Carve-Out Trigger Notice (as definedhe DIP Order), paying any success, completion,
back end or similar feeqrovided that, notwithstanding anything to the contraryeier the Official
Committee may use the Restricted Sources (as deimthe DIP Order) to investigate (i) the clainmsla
liens of the Prepetition Secured Parties (as défime the DIP Order) and (ii) potential claims,
counterclaims, causes of action or defenses agh@®Rrepetition Secured Parties (as defined irDiFe
Order), so long as no more than an aggregate gD®a%f the proceeds of the Restricted Sources (as
defined in the DIP Order) may be used for the psepcset forth in the preceding proviso;
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(d) for the payment of fees, expenses, interest orcipah with respect to any Junior
Indebtedness (other than any Permitted Adequated@n Payments); or

(e) to make any distribution under a plan of reorgatiorain the Chapter 11 Cases.

Nothing herein shall in any way prejudice or preavére Administrative Agent or the Lenders from

objecting, for any reason, to any requests, moti@nsapplications made in the Bankruptcy Court,
including any application of final allowances ofngmensation for services rendered or reimbursemnfent o
expenses incurred under Sections 105(a), 330 oro83ie Bankruptcy Code, by any party in interest
(and each such order shall preserve the Adminigérakgent’s and the Lenders’ right to review and

object to any such requests, motions or applica}ion

SECTION 5.11Further Assurances.

(@) The Borrower will, and will cause each of the othean Parties to, at the expense of the
Borrower, make, execute, endorse, acknowledge,oem#y file and/or deliver to the Administrative
Agent and the Collateral Agent from time to timeclswouchers, invoices, schedules, confirmatory
collateral assignments, conveyances, financingestants, transfer endorsements, powers of attorney,
certificates, real property surveys, reports, ass@nts, and other documents, assurances or insttsime
and take such further steps relating to the Colateovered by any of the Security Documents as the
Administrative Agent, the Collateral Agent or theed®ired Lenders may reasonably require.
Furthermore, with respect to the Mortgaged Propgrtihe Borrower will, and will cause each of the
other Loan Parties to deliver to the Administrathgent and the Collateral Agent all such documeémat
in accordance with the Real Estate Collateral Requents

(b) The Borrower agree that each action required byselga) of this Section 5.11 shall be
completed within 10 Business Days after such adsigrquested to be taken by the Administrativerige
or the Required Lenders (as such time may be estebg the Administrative Agent and the Required
Lenders in their reasonable discretion).

(©) Subject to Bankruptcy Court approval, if, followitige Closing Date, any Subsidiary is
acquired or organized or any Subsidiary ceaseset@rb Excluded Subsidiary, the Borrower shall
promptly (and in any event within 10 Business D@yssuch longer period as the Required Lenderd shal
agree in their reasonable discretion) of such ewsenwvhere applicable, following such requestn@}ify
the Administrative Agent thereof, (ii) cause suahbS&diary (other than any Excluded Subsidiary) to
become a Loan Party by executing a Guaranty Sugpien(ii) cause all outstanding Equity Interests i
such Subsidiary owned by or on behalf of any LoantyPto be pledged and deliver to the Collateral
Agent all certificates or other instruments repnésg such Equity Interests, together with stockverxs
or other instruments of transfer with respect tteerendorsed in blank, (iv) cause all documents and
instruments, including Uniform Commercial Code finmng statements and Mortgages (subject to
Section 5.11(d)), required by law or reasonablyuested by the Administrative Agent, the Collateral
Agent or the Required Lenders to be filed, regesteor recorded to create the Liens intended to be
created by the Security Documents and perfectardesuch Liens to the extent, and with the pryorit
required by the Security Documents, to be filedjstered or recorded or delivered to the Admintstea
Agent and the Collateral Agent for filing, regidtom or recording, (v) cause each Loan Party te talk
other action required by law, under the Securitycidoents or reasonably requested by the
Administrative Agent, the Collateral Agent or thedRiired Lenders to perfect, register and/or retioed
Liens granted by it thereunder to the extent p&deds required hereunder and (vi) cause to beled
to the Lenders all such instruments and documemttiding legal opinions, title insurance policiesd
lien searches) as the Administrative Agent, thda@alal Agent or the Required Lenders shall redsigna
request to evidence compliance with this Sectidi ().
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(d) If any fee owned real property is owned by any &liag/ acquired as described in
Section 5.11(c) or is acquired by any Loan Partgrathe Closing Date, the Borrower shall notify the
Administrative Agent thereof, and, if requestedhy Administrative Agent or the Required Lendehng, t
Borrower will, no later than 30 days (or such longeriod as the Required Lenders shall agree tej af
such acquisition, cause such assets to be subjeceedien securing the Obligations and will takels
actions as shall be requested by the Administraiiyent to grant and perfect such Liens, includimg t
satisfaction of the Real Estate Collateral Requams, all at the expense of the Borrower.

SECTION 5.12Funding Account Deposits.The Loan Parties shall cause all cash (includihg
cash proceeds of Collateral) received or held lyyairthe Loan Parties or their Subsidiaries at tmg
(other than the Professional Fee Reserve and atywihdrawn from the Funding Account pursuant to
Section 2.02(f) in accordance with this Agreemard the applicable Chapter 11 Orders and promptly
expended in accordance with the Budget) to be dieglosno later than the first Business Day follogvin
receipt, into the Funding Account (it being undeost that no interest shall accrue on such amourdsru
Section 2.06 solely due to such amounts being pogiein the Funding Account), unless such proceeds
are applied to prepay the Loans as required uneletidd 2.13. For the avoidance of doubt, Withdidawa
shall only be disbursed by the Agreement to an @acof the Borrower designated in a Withdrawal
Request, and not to any payees of the Borrowenypother Person.

SECTION 5.13Chapter 11 CasesThe Loan Parties will comply with each ChaptérQrder.

SECTION 5.14Cash Management The Borrower and its Subsidiaries shall mainteash
managements systems reasonably acceptable to tieir&e Lenders and in accordance with the
applicable Chapter 11 Orders.

SECTION 5.15Budget Compliance The proceeds of the Loans and each Withdrawald,all
proceeds of Collateral, shall be used by the Loarié3 (x) in accordance with the Budget, subject t
Permitted Variances and (y) otherwise to pay anyF@es required to be paid hereunder and (ii)
reimbursement or indemnification obligations owittg any of the DIP Secured Parties pursuant to
Section 9.05.

SECTION 5.16Milestones The Loan Parties shall ensure that the followadiions are
completed on a timely basis, in each case sulpdtiet Bankruptcy Court having entered the Finale®rd
(it being understood and agreed that if the FimaleDis entered after the deadline set forth bdtmvany
particular action or occurrence, such action ouo@nce shall be instead required to be taken ocdar,
as applicable, no later than the first Business DAgwing the entry of the Final Order):

(a) the Debtors shall have filed a motion with the Bampikcy Court in form and substance
satisfactory to the Required Lenders and the Adstredive Agent in their respective reasonable
discretion (the Bid Procedure®) by no later than the Petition Date seeking appl@f bid procedures
for a sale, pursuant to Section 363 of the Bankyu@tode of substantially all of the Debtors’ assets
H.I.G. Europe - Neptune, Ltd, an exempted compaweyprporated in the Cayman Islands with limited
liability, as the proposed stalking horse biddee (tStalking Horse€) with the ability to credit bid up to
the full amount of its claims (whether arising fraime DIP Facility or the Prepetition Senior Loan
Agreement (if applicable) and which credit bid m@wvide for the assignment of the right to purchase
the acquired assets to a newly formed acquisitedmncle) (the 363 Salé);

(b) the Bid Procedures shall have been approved bBam&ruptcy Court no later than 21
days after the Petition Date (thBitl Procedures Ordé), which Bid Procedures Order shall provide for
a stalking horse bid from the Stalking Horse punsua which the Stalking Horse may credit bid up to
the full amount of its claims (whether arising fraime DIP Facility or the Prepetition Senior Loan
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Agreement (if applicable)) and otherwise be in fand substance satisfactory to the Required Lenders
and the Administrative Agent;

(©) an order approving the 363 Sale in form and substacceptable to the Required
Lenders and the Administrative Agent (tf863 Sale Orde) shall have been entered by no later than 75
days after the Petition Date; and

(d) the 363 Sale (the363 Sale Effective Datg pursuant to the Bid Procedures shall have
been consummated no later than 90 days after titoR®ate.

ARTICLE VI
NEGATIVE COVENANTS

The Borrower hereby covenants and agrees that dnafiar the Closing Date and until the
Commitments have terminated and the Loans, Notess land all other Obligations (other than any
contingent obligations not then due and payab&)rired hereunder and thereunder, are paid in full:

SECTION 6.01Liens. The Borrower will not, and will not permit any the Subsidiaries to,
create, incur, assume or suffer to exist any Ligonuor with respect to any property of the Borrower
any of the Subsidiaries, whether now owned or lisneacquired;provided that the provisions of this
Section 6.01 shall not prevent the creation, irenge, assumption or existence of the following ifkie
described below are herein referred toRsriitted Liens):

(@) Liens for Taxes which are not more than thirty (8@ys overdue or which are being
contested in good faith by appropriate proceedingsch proceedings have the effect of preventirgy th
forfeiture or sale of the property or assets suligeany such Lien;

(b) warehousemen’s, materialmen’s and mechanics’ laars other similar Liens, in each
case, arising in the ordinary course of business(grwhich do not in the aggregate materially detr
from the value of the Borrower’s or such Subsidmgroperty or assets or materially impair the use
thereof in the operation of the business of ther@®@wer or such Subsidiary or (ii) which are being
contested in good faith by appropriate proceedingsch proceedings have the effect of preventirgy th
forfeiture or sale of the property or assets suligeany such Lien;

(©) Liens in existence on the Petition Date which &ted, and the property subject thereto
described, on Schedule 6.01(c);

(d) Liens in favor of the Secured Parties securingdhkgations;

(e) (i) licenses, sublicenses, leases or subleasegsedrdry the Borrower or any of the
Subsidiaries to other Persons in the ordinary @afsand not materially interfering with the contlof,
the business of the Borrower or any of the Subsatiaand (i) any interest or title of a lessarpkessor,
licensor or sublicensor under any lease or licamgeement permitted by this Agreement to which the
Borrower or any of the Subsidiaries is a party;

® Liens upon assets of the Borrower or any of thestlidries subject to Capitalized Lease
Obligations to the extent such Capitalized Leasigations are permitted by Section 6.04(a)ovided
that (i) such Liens only serve to secure the payraeimdebtedness arising under such Capitalizexsee
Obligation and (ii) the Lien encumbering the aggeing rise to the Capitalized Lease Obligation sloe
not encumber any other asset of the Borrower or Qufysidiary other than the proceeds of the assets
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giving rise to such Capitalized Lease Obligatiprgvided further, that individual financings provided by
one lender may be cross collateralized to othenftmgs provided by such lender;

(9) Liens placed upon equipment, machinery or othezdfiassets acquired or constructed
after the Closing Date and used in the ordinaryrsmwf business of the Borrower or any of the
Subsidiaries and placed at the time of the acguisior construction thereof by the Borrower or such
Subsidiary or within 270 days thereafter to sedadebtedness incurred to pay all or a portion @ th
purchase price thereof or to secure Indebtednessred solely for the purpose of financing the
acquisition or construction of any such equipmemgchinery or other fixed assets or renewals,
replacements, refinancings, restructurings or exézis of any of the foregoing for the same or ades
amount;provided that (i) the Indebtedness secured by such Liepgrmitted by Section 6.04(c) and (ii)
in all events, the Lien encumbering the equipmemichinery or other fixed asset so acquired or
constructed does not encumber any other assee &@dtrower or any Subsidiary (other than the prdsee
and products thereof and accessions thergtoyided further, that individual financings provided by one
lender may be cross collateralized to other finaggiprovided by such lender;

(h) Liens which may arise as a result of zoning, bogdcodes, and other land use laws
regulating the use or occupancy of real propertheractivities conducted thereon which are impdsed
any Governmental Authority and which are not viethin any material way by the current use or
occupancy of such real property, easements, righigy, restrictions, encroachments, minor survey
defects and other similar charges or encumbramoewr title defects or irregularities affecting rea
property, in each case not securing Indebtednessi@nmaterially interfering with the ordinary camud
of the business of the Borrower and the Subsidiataken as a whole;

0) Liens arising from precautionary UCC financing sta¢nt filings regarding operating
leases entered into in the ordinary course of legsiof the Borrower and the Subsidiaries;

()] statutory and common law landlords’ liens undesésato which the Borrower or any of
the Subsidiaries is a party;

(k) Liens (other than Liens imposed under ERISA) inedrin the ordinary course of
business of the Borrower and the Subsidiaries innection with workers compensation claims,
unemployment insurance and social security benafitsLiens securing the performance of bids, tender
public utilities or private utilities, leases anahtracts in the ordinary course of business of8beower
and the Subsidiaries, statutory obligations, sumtyappeal bonds, performance bonds and other
obligations of a like nature incurred in the ordinaourse of business (exclusive of obligationsespect
of the payment for borrowed money);

)] with respect to any Mortgaged Property, PermittaduEnbrances;
(m) Liens described in Section 11.02;

(n) (i) bankers’ Liens, rights of setoff and other gamLiens existing solely with respect to
cash and Cash Equivalents on deposit in one or moceunts maintained by the Borrower or any
Subsidiary, in each case granted in the ordinanyssof business of the Borrower or any Subsidiary
favor of the bank or banks with which such accowars maintained, securing amounts owing to such
bank or banks with respect to cash managementmatéd clearing house transfers and operating
account arrangements, (ii) Liens of a collectionkbarising under Section 4-210 of the UCC on itéms
the course of collection, (iii) Liens encumberingasonable customary initial deposits and margin
deposits and similar Liens attaching to commodiyling accounts or other brokerage accounts indurre
in the ordinary course of business and not for glpgwe purposes and (iv) Liens that are contrdctua
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rights of setoff or rights of pledge relating torglase orders and other agreements entered inko wit
customers of the Borrower or any Subsidiary indtginary course of business of the Borrower and any
Subsidiary;

(0) Liens granted in the ordinary course of businesh@®fBorrower and the Subsidiaries on
insurance policies and proceeds thereof securiadility for premiums or reimbursement or
indemnification obligations thereunder to the ektée financing is permitted under Section 6.04;

(p) ground leases in respect of real property on wifadilities owned or leased by the
Borrower or any Subsidiary are located; and

(o) Liens permitted pursuant to the DIP Order.

SECTION 6.02Consolidation, Merger or Sale of Assets, EtcThe Borrower will not, and will
not permit any Subsidiary to, wind up, liquidatedissolve its affairs enter into any partnershgntj
venture, or transaction of merger or consolidat@mr;onvey, sell, lease or otherwise dispose abradiny
part of its property or assets (other than salesw@ntory in the ordinary course of business)emer into
any sale-leaseback transactions, except that @n ease, subject to the requirements of Sectica 1
the extent applicable):

(@) the Borrower and the Subsidiaries may liquidateotbrerwise dispose of obsolete or
worn-out, uneconomical, surplus or no longer usegerty in the ordinary course of business or digpo
of inventory, goods held for sale in the ordinapuise of business and immaterial assets (including
allowing any registrations or any applicationsfegistration of any immaterial intellectual proyaid be
cancelled, to lapse or go abandoned) in the orglicaurse of business;

(b) Investments may be made to the extent permitteSdayion 6.05;

(©) the Borrower and the Subsidiaries may convey,@elitherwise transfer property to the
Borrower or any other Subsidiargrovided that if the transferor of such property is a Ldzarty, the
transferee thereof must be a Loan Party;

(d) any Subsidiary may merge, amalgamate or consoliddkeand into, or be dissolved or
liquidated into, (x) the Borroweprovided that the Borrower shall be the continuing or suing Person,
or (y) one or more other Subsidiaripspvided that if any party to any such transaction is ar_Barty,
the surviving entity of such transaction shall deoan Party;

(e the Borrower and the Subsidiaries may liquidate otherwise dispose of Cash
Equivalents to the extent otherwise permitted hedeu,

® the Borrower and the Subsidiaries may cancel omadra or allow lapse of any
intellectual property rights (x) where the costrefistering, maintaining or renewing such rights is
excessive in relation to the value thereof andw(lsich are no longer material to, and no longer used
useful in, the business of the Borrower and thestslidries;

(9) the Borrower and the Subsidiaries may dispose ggrty and assets to the extent they
were the subject of a casualty or of condemnatioocgedings upon the occurrence of the related
Recovery Event;

(h) the Borrower and the Subsidiaries may dispose opgty in the ordinary course of
business to the extent that such property is exgdahat fair market value for credit against thechase
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price of similar replacement property or the praseef such disposition are promptly applied to the
purchase price of such replacement property;

0] to the extent constituting dispositions, the Boreowand the Subsidiaries may grant liens
in the form of Permitted Liens and issue Restridiayments permitted by Sections 6.01 and 6.05,
respectively; and

0) the Borrower and the Subsidiaries may swap asseexchange for services or other
assets in the ordinary course of business of camyeior greater value or usefulness to the busiofess
the Borrower and the Subsidiaries as a whole, ésrrdaned in good faith by the management of the
Borrower; provided that to the extent any such assets constitutdat@all, the assets received in return
shall become Collateral and the Borrower shall dgnagth Section 5.11 with respect to any such asset
received in return.

To the extent the Required Lenders waive the pranssof this Section 6.02 with respect to the
sale of any Collateral, or any Collateral is so&d @ermitted by this Section 6.02 (other than to the
Borrower or a Subsidiary thereof), such Collatstalll be sold free and clear of the Liens createthb
Security Documents and the DIP Order, and the Adhtnative Agent and the Collateral Agent shall be
authorized to take any actions deemed appropriaterder to effect and/or evidence the foregoing;
provided, that, if requested by the Administratitgent, the Borrower shall have delivered to the
Administrative Agent a certificate signed by a Respble Officer of the Borrower at least five (5)
Business Days prior to the date any action is tdkemhe Administrative Agent and/or the Collateral
Agent in connection with the foregoing certifyingat the contemplated sale is permitted under this
Section 6.02 (and the Lenders hereby authorize Ath@inistrative Agent and Collateral Agent to
conclusively rely on such certificate as evideria such sale is permitted under this Section 6.02)

SECTION 6.03Restricted Payments The Borrower will not, and will not permit anyf the
Subsidiaries to, declare or pay any Restricted Raysnexcept that:

(a) any Wholly Owned Subsidiary of the Borrower may [agstricted Payments to its
equity holders;

(b) to the extent constituting Restricted Payments,Bbeower and the Subsidiaries may
enter into and consummate transactions expressiyited by any provision of Section 6.02, Section
6.05 or Section 6.06.

SECTION 6.04Indebtedness The Borrower will not, and will not permit any the Subsidiaries
to create, incur, assume or suffer to exist angltedness, except:

(a) Indebtedness incurred pursuant to this Agreemahttanother Loan Documents;

(b) Indebtedness outstanding on the Closing Date atedlion Schedule 6.04(lyr;ovided
that no such Indebtedness shall be permitted teforeanced,;

(c) Indebtedness of the Borrower and the Subsidiaresstituting (i) Capitalized Lease
Obligations or (ii) Indebtedness incurred to finanthe acquisition or construction of equipment,
machinery or other fixed assets acquired befor€lbsing Date with respect to equipment, machirery
other fixed assets acquired or constructed befaeCiosing Date and secured by a lien on suchhéo t
extent permitted by Section 6.01(@)ovided that such Indebtedness is incurred prior to ohiwi270
days after such acquisition or completion of sushstruction angbrovided further that in no event shall
the sum of the aggregate principal amount of apitaéized Lease Obligations (other than Capitaldeca
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Obligations incurred by the Borrower or any Sulzsilito replace or refinance operating leases exjsti
on the Closing Date) and purchase money Indebtsdoersnitted by this clause (d) exceed at any time
outstanding $25,000;

(d) Indebtedness described in Section 11.01;

(e) Guarantees by the Borrower and any Subsidiary spa& of Indebtedness of the
Borrower or any Subsidiary otherwise permitted heder; provided that (i) if the Indebtedness being
Guaranteed is subordinated to the Obligations, sudcrantee shall be subordinated to the Guaranmtee o
the Obligations on terms at least as favorablééoltenders as those contained in the subordinafion
such Indebtedness and (ii) such Guarantee is gethtiyy Section 6.05(e);

()] Indebtedness arising under customary cash managemmefices, netting arrangements,
automated clearing house transfers, or the hondmyng bank or other financial institution of a ckec
draft or similar instrument drawn against insu#iai funds in the ordinary course of business, ag ks
such Indebtedness is extinguished within 10 Busilesys of its incurrence;

(9) Indebtedness with respect to performance bondstyshonds, appeal bonds or customs
bonds required in the ordinary course of businésseoBorrower or any Subsidiary or in connectiathw
the enforcement of rights or claims of the Borrowerany of the Subsidiaries or in connection with
judgments that do not result in a Default or anriEeéd Default;

(h) Indebtedness owed to any Person providing propex@gualty, liability, or other
insurance to the Borrower or any Subsidiary, s@ las the amount of such Indebtedness is not irsexce
of the amount of the unpaid cost of, and shallfoeiired only to defer the cost of such insurancelfe
period in which such Indebtedness is incurred,;

() Indebtedness representing deferred compensatisimdar obligations to employees of
incurred in the ordinary course of business;

0) Indebtedness consisting of take-or-pay obligatiomstained in supply arrangements in
the ordinary course of business;

(k) Indebtedness in respect of letters of credit, bgukrantees, supporting obligations,
bankers’ acceptances, performance bonds, suretgsbatatutory bonds, appeal bonds, warehouse
receipts or similar instruments issued or createtié ordinary course of business, including ipees of
workers compensation claims, health, disabilityother employee benefits or property, casualty or
liability insurance or self-insurance or other Ibtsglness with respect to reimbursement-type olibigsit
regarding workers compensation claimpspvided that any reimbursement obligations in respecteibfer
are reimbursed within 30 days following the duesdaereof;

0] obligations in respect of performance, bid, appeal surety bonds and performance and
completion guarantees and similar obligations mrediby the Borrower or any of the Subsidiaries; and

(m) all premiums (if any), interest (including PostiBenh Interest), fees, expenses, charges
and additional or contingent interest on obligatidescribed above.

SECTION 6.09nvestments The Borrower will not, and will not permit any the Subsidiaries
to, directly or indirectly, make any Investmentimy other Person, except:
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(@) the Borrower and the Subsidiaries may acquire awld hccounts receivables, notes
receivable and other extensions of trade credihgwo any of them, if created or acquired in theirary
course of business and payable or dischargeablecéordance with customary trade terms of the
Borrower or such Subsidiary;

(b) the Borrower and the Subsidiaries may acquire asld bash and Cash Equivalents,
subject to the requirements of Section 5.12;

(©) the Borrower and the Subsidiaries may hold thedtnaents held by them on the Closing
Date and described on Schedule 6.05(c) (and amgase in the value of such Investments not regultin
from an additional Investmentrovided that any additional Investments made with resffemteto shall
be permitted only if permitted under the other Bimns of this Section 6.05;

(d) the Borrower and the Subsidiaries may acquire amd mvestments (including debt
obligations) received in connection with the bakey or reorganization of suppliers and customeris o
good faith settlement of delinquent obligations afd other disputes with, customers and suppliers
arising in the ordinary course of business or ufmaclosure with regard to any secured Investment o
other transfer of title with regard to a secureceBiment;

(e) (i) the Borrower or the Subsidiaries may make stweents in (or for the benefit of) any
other Loan Party and (ii) any Wholly Owned Subsigwnhich is not a Loan Party may make Investments
in any Wholly Owned Subsidiary which is not a Lo&arty (such Investments in the form of
intercompany loans and advances referred to inegreg clauses (i) and (ii), collectively, the
“Intercompany Loan¥); provided that (x) each Investment in the form of an Intenpany Loan shall be
evidenced by an Intercompany Note and (y) each Buehcompany Note owned or held by a Loan Party
shall constitute Collateral;

® Investments consisting of (i) transactions perrditteder Sections 6.01 and 6.02, (ii)
Restricted Payments permitted by Section 6.03 ajdgpayments or other acquisitions of Indebtesine
of the Borrower or any Subsidiary not prohibited3sction 6.09;

(9) Guarantees permitted by Section 6.04 (other thactidde 6.04(e)), to the extent
constituting Investments;

(h) Investments in the ordinary course of businessisbing of UCC Article 3 endorsements
for collection or deposit and UCC Article 4 custognrade arrangements with customers consistet wit
past practices;

() Investments outstanding on the date hereof in titere of pledges or deposits with
respect to leases or utilities provided to thirdipa in the ordinary course of business; and

)] Investments expressly permitted pursuant to anyp@hdl Order and consented to by
the Required Lenders.

SECTION 6.06Transactions with Affiliates The Borrower will not, and will not permit any o
the Subsidiaries to, enter into any transactiosesres of related transactions with any Affiliatetioe
Borrower or any of the Subsidiaries, other tharthia ordinary course of business and on terms and
conditions substantially as favorable to the Boepar such Subsidiary as would reasonably be addain
by Borrower or such Subsidiary at that time in enparable arm’s-length transaction with a Persoeroth
than an Affiliate, except that the following in aayent shall be permitted:
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(a) Restricted Payments may be paid to the extent geeovin Section 6.03;

(b) Subsidiaries of the Borrower may pay managemesst feensing fees and similar fees to
the Borrower or to any Subsidiary Guarantor; and

(©) the Borrower and the Subsidiaries may make paymemier employment agreements
and employee benefit plans with officers, employesed directors of the Borrower and the Subsidiaries
in each case in existence on the Closing Date pprbaed by the Initial Lenders, in the ordinary =ai
of business and in compliance with such applicagleements and plans.

SECTION 6.0™odifications of Certain Agreements; Limitations orvoluntary Payments,
etc. The Borrower will not, and will not permit anySsidiary to:

(a) except as required by the Bankruptcy Code or ameroof the Bankruptcy Court
(including any Chapter 11 Order), amend, modifycbange its certificate or articles of incorporation
(including, without limitation, by the filing or nuification of any certificate or articles of desagion),
certificate of formation, limited liability comparggreement or by-laws (or the equivalent orgaroratl
documents), as applicable, unless such amendmeudification, change or other action contemplated by
this clause (a) could not reasonably be expectée toaterially adverse to the interests of the keesid

(b) other than payments authorized by the BankruptcyrCand in accordance with the
Budget, make or offer to make (or give any notiteaspect thereof) any voluntary or optional payimen
or prepayment on or redemption, retirement, defeaseaor acquisition for value of, or any prepaynant
redemption as a result of any asset sale, changenafol or similar event of, any Junior Indebtesie

(c) amend or modify, or permit the amendment or maodliian of, any provision of any
Junior Indebtedness, on and after the executiondetidery thereof (or, if later, the date hereaf)any
manner that is adverse to the Lenders or the Bemrowany Subsidiary; or

(d) amend or modify, or permit the amendment, modiicabr waiver of, any provision of
any other material agreement, contract or instruniereach case to which any Loan Party or any
subsidiary of a Loan Party is a party or by whicbriany its property or assets is bound or to twhic
may be subject, in each case after the originatwgi@ and delivery thereof (or, if later, the dagreof)
in any substantive manner without the written cahgéthe Required Lenders.

SECTION 6.08Adequate Protection The Borrower will not, and will not permit anyiSsidiary
to, incur, create, assume, suffer to exist or pefmiany administrative expense, unsecured clam,
other super-priority claim or Lien, in each casattls pari passu with or senior to the claims of the
Secured Parties against the Loan Parties hereunrdapply to the Bankruptcy Court for authoritydo
so, except for the Carve-Out, or (ii) any obligatio make adequate protection payments, or otherwis
provide adequate protection, other than Permittddgfate Protection Payments as and to the extent
provided in the DIP Order.

SECTION 6.09%imitation on Certain Restrictions on Subsidiarie§he Borrower will not, and
will not permit any Subsidiary to, directly or imdctly, create or otherwise cause or suffer totesis
become effective any consensual encumbrance aictist on the ability of any such Subsidiary t9 (a
pay dividends or make any other distributions enEguity Interest owned by the Borrower or any
Subsidiary, or pay any Indebtedness owed to thedd@r or any Subsidiary, (b) make loans or advances
to the Borrower or any Subsidiary or (c) transfey af its properties or assets to the Borrower iy a
Subsidiary, except for such encumbrances or réstg existing under or by reason of (i) applicable,
rule, regulation or order, (ii) this Agreement ahe other Loan Documents, (iii) customary provision
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restricting subletting, transfer, license or assignt of any lease governing any leasehold intefete
Borrower or any Subsidiary or otherwise relatinghe assets subject thereto, (iv) customary prowssi
restricting transfer, license or assignment of #ognsing agreement or other contract (or otherwise
relating to the assets subject thereto) enteres byt the Borrower or any Subsidiary in the ordinary
course of business, (v) restrictions on the tranefeany asset or Subsidiary pending the close of a
permitted sale of such asset or Subsidiary, (\@)rictions on the transfer of any asset subject taen
permitted by Sections 6.01(c), (f), (g) or (h),iviegative pledges and restrictions on Liens wofeof

any holder of Indebtedness for borrowed money geschunder Section 6.04 but only if such negative
pledge or restriction expressly permits Liens far benefit of the Secured Parties with respediedxIP
Facility established hereunder and the Obligationder the Loan Documents on a senior basis and
without a requirement that such holders of suclelbbeldness be secured by such Liens equally and
ratably or on a junior basis, (viii) contractualligations which exist on the Closing Date and (te t
extent not otherwise permitted by this Section $&® listed on Schedule 6.09(c), and (ix) encumtea

or restrictions pursuant to the Prepetition Sehioan Documents, the Prepetition Subordinated Loan
Documents, and the Prepetition Bridge Loan Documgnéach case existing on the Closing Date.

SECTION 6.11Change in Nature of Business Except as required by the Bankruptcy Code or
any order of the Bankruptcy Court, the Borrowed wit, and will not permit any Subsidiary to engage
any line of business substantially different fromoge lines of business carried on by it on the iGfps
Date and business ancillary thereto and logicarestons thereof.

SECTION 6.12Compliance with Certain Laws
(a) The Borrower will not, and will not permit any Sudiary to:

(i) directly or indirectly, in connection with any Laan(i) conduct any business or
engage in making or receiving any contributionwids, goods or services to or for the benefit
of any Sanctioned Person; (ii) deal in, or otheewafigage in any transaction relating to, any
Sanctioned Person, any property or interests ipgstyg of any Sanctioned Person or otherwise
blocked pursuant to any Sanctions Law or (iii) eyegan or conspire to engage in any
transaction that evades or avoids, or has the parpd evading or avoiding, or attempts to
violate, any Sanctions Law.

(i)  directly or indirectly, in connection with the Lagrrepay the Loans with funds
derived from any unlawful activity, with the resuhat the making of the Loans or the
repayment of the Loans would be in violation of a®gnctions Law, any Anti-Money
Laundering Law, any Anti-Corruption Law or any atlhequirements of law.

(i) Directly or indirectly, cause or permit (i) any $#oned Person to have any
direct or indirect interest in or benefit of anytur@ whatsoever in the Loan Parties or (ii) any of
the funds or properties of the Loan Parties that wsed to repay the Loans to constitute
property or interest in property of, or be beneflgi owned directly or indirectly by, a
Sanctioned Person.

(b) The Loan Parties shall deliver to the Lenders aaitification or other evidence
requested from time to time by any Lender in itasanable discretion, confirming the Loan Parties’
compliance with this Section 6.12.

SECTION 6.13Chapter 11 Orders Without the prior consent of the Administratifgent and

the Required Lenders, make or permit to be made chiayge, amendment or modification, or any
application or motion for any change, amendmemhaodification, to any Chapter 11 Order.
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SECTION 6.14Executory Contracts Except with the consent of the Required Lend@ssyme
any executory contract or unexpired lease not asduon or before the date hereof or reject any
executory contract or unexpired lease not rejectedr before the date hereof.

ARTICLE VII
EVENTS OF DEFAULT AND REMEDIES

SECTION 7.01Events of Default Upon the occurrence of any of the following sfied events
(each, an Event of Default):

(a) Payments Any Loan Party shall (i) default in the paymemhen due, of any principal of
any Loan or any Note or (ii) default in the paymenihen due, of any interest on any Loan or Notg, an
Fee or any other amount owing hereunder or undgroimler Loan Document and such default shall
continue unremedied for three Business Days; or

(b) Representations Any representation, warranty or statement mad#eemed to be made
by any Loan Party herein or in any other Loan Doemimor in any certificate delivered to the
Administrative Agent, the Collateral Agent or angrider pursuant hereto or thereto shall prove to be
untrue in any material respect on the date as affwhis made or deemed to be made; or

(c) Covenants Any Loan Party shall (i) default in the due mermhance or observance by it
of any term, covenant or agreement contained irclarI, Article X, Section 5.01(e)(i), Section 20
Section 5.04 (as to the Borrower’s existence), iB8ed.10, Section 5.12, Section 5.15 or Sectio 5.1
(ii) default in the due performance or observanget lof any term, covenant or agreement contaimed i
Section 5.01 (other than Section 5.01(e)(i)) anchsdefault shall continue unremedied for a peribd o
two Business Days after such default, or (iii) détfan the due performance or observance by itrof a
other term, covenant or agreement contained inAbigement or any other Loan Document and such
default shall continue unremedied for a period @fdays after the earlier of (x) the first date omak
any of the Borrower or any Subsidiary has knowledfysuch default and (y) the date on which written
notice thereof is given to the Borrower by the Adisiirative Agent or the Required Lenders; or

(d) Default Under Other Agreements Except to the extent resulting or arising frame t
Chapter