
UNITED STATES BANKRUPTCY COURT 
FOR THE SOUTHERN DISTRICT OF NEW YORK

Chapter 11

Case No. 16-11895 (JLG) 

(Jointly Administered)

In re:

CHINA FISHERY GROUP LIMITED 
(CAYMAN), etal.

Debtors'.

DECLARATION OF GUSTAVO MIRQ-OUESADA MIUICH

GUSTAVO MIRO-QUESADA MILICH, pursuant to 28 U.S.C. § 1746, hereby

declares as follows:

1. I am an attorney licensed to practice law in Peru and a partner with the law firm 

of Osterling Abogados in Lima, Peru. We serve as outside general counsel in Peru to CFG 

Investment S.A.C., Corporacion Pesquera Inca S.A.C. and Sustainable Fishing Resources, 

S.A.C., the foreign debtors in the related Chapter 15 proceeding captioned In re CFG Investment 

S.A.C. et al.. Case No. 16-11891 (JLG) (collectively, the “Foreign Debtors”!.

On June 30, 2016, involuntary insolvency proceedings were commenced in Peru 

(“Peruvian Insolvency Proceedings”) with respect to each of the Foreign Debtors before El 

Institute de Defensa de la Propiedad Intelectual (the National Institute for the Defense of 

Competence and Protection of Intellectual Property, or “MDECOPI”). A specialized public 

agency attached to Peru’s Office of the Prime Minister, INDECOPI is the administrative body 

responsible for overseeing the Peruvian insolvency process.

2.

The Debtors are N.S. Hong Investment (BVI) Limited, Super Investment Limited (Cayman), Pacific Andes 
International Holdings Limited (Bermuda), China Fishery Group Limited (Cayman), Smart Group Limited 
(Cayman), Protein Trading Limited (Samoa), South Pacific Shipping Agency Limited (BVI), CFG Peru 
Investments Pte. Limited (Singapore), China Fisheries International Limited (Samoa), Growing Management 
Limited (HK), Fortress Agents Limited (BVI), CFGL (Singapore) Private Limited, and Ocean Expert 
International Limited (BVI).
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I respectftilly submit this declaration in support of the objections to the motion of 

Cooperativa Rabobank U.A., Standard Chartered Bank (Hong Kong) Limited and DBS Bank 

(Hong Kong), Limited (“Club Lender Parties”) for the appointment of a Chapter 11 trustee in the 

above-captioned proceeding.

3.

Specifically, I submit this Declaration to assist the Court in its evaluation of 

Peruvian insolvency law as it relates to the pending motion. Based on my knowledge of 

Peruvian insolvency law, along with my review of the pending motion, it is my opinion that the 

Club Lender Parties have mischaracterized Peruvian insolvency law in arguing that the 

appointment of a trustee in these proceedings is necessary to protect their interests regarding 

certain assets located in Peru that are the subject of Peruvian Insolvency Proceedings. The 

declaration submitted by the Club Lender Parties’ purported Peruvian insolvency law expert, 

Renzo Agurto, in support of this position is incorrect, incomplete and ultimately misleading.

Contrary to the Club Lender Parties’ assertions, the Peruvian insolvency law 

constitutes a robust scheme that affords substantial protection to all creditors; specifically 

safeguards creditors that have no affiliation with a debtor from any over-reaching by creditors 

that are affiliated with the debtor; protects creditors by imposing significant restrictions on how 

debtors are operated during the insolvency process; and requires extensive disclosures and 

transparency on the part of debtors throughout that process. To the extent the Club Lender 

Parties have concerns regarding entities affiliated with the Chapter 11 debtors (“Debtors”) that 

are located in Peru and the subject of the Peruvian Insolvency Proceedings, the Peruvian 

insolvency law already provides them with a full and fair opportunity to protect their interests 

relating to those entities without prejudicing the rights of other local creditors.

4.

5.
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Not only is the appointment of a trustee in these proceedings wholly unnecessary 

given the protection afforded to creditors under the Peruvian insolvency law, it would disrupt the 

Peruvian Insolvency Proceedings because through the trustee, the Club Lender Parties could 

undermine those proceedings, delay or deprive the Foreign Debtors of the automatic stay to 

which they are entitled and thus allow any one creditor to seize the Foreign Debtors’ assets to the 

detriment of all creditors. There is no justification for any such interference with the Peruvian 

Insolvency Proceedings under fundamental principles of comity. If the Club Lender Parties 

concerned with the impact the Peruvian Insolvency Proceedings may have on the Foreign 

Debtors, they should pursue their rights in Peru.

In Point I below, I set forth my qualifications to opine on the subject of Peruvian 

insolvency law. In Point II, I provide an overview of the objectives and mechanics of the 

insolvency process under Peruvian law. In Point III, I discuss the material inaccuracies in Mr. 

Agurto’s declaration. Finally, in Point IV, I address the improper steps Mr. Agurto purported 

Peruvian insolvency law expert already has taken to disrupt the Peruvian Insolvency 

Proceedings.

6.

are

7.

I. Expert Qualifications

I have set forth below my professional and educational background. I respectfully 

submit that this experience qualifies me to opine on Peru’s insolvency laws and proceedings, 

including the involuntary proceedings, which are formally referred to as Article 26 of the 

General Law of the Bankruptcy System (Law No. 27809) (“Peruvian Insolvency Law”!. I note 

that Mr. Agurto did not submit with his declaration a copy of the Peruvian Insolvency Law, 

either in Spanish or English. For the Court’s convenience, I have attached hereto as Exhibit A a

8.

translated copy of the Peruvian Insolvency Law.

3

16-11895-jlg    Doc 104    Filed 08/23/16    Entered 08/23/16 12:06:49    Main Document  
    Pg 3 of 73



Educational BackgroundA.

9. I graduated from Universidad de Lima School of Law as a Bachelor of Laws in

2002. I obtained my Lawyers Degree (JD equivalent) in 2003 with magna cum laude honors

after defending a bankruptcy case (Tribunal of INDECOPI mandatory precedent Resolution No.

0351-2000 dealing with fraudulent claims). 1 also served as a director/editor of the Advocatus

Law Review.

In 2008, I obtained my LL.M (Masters of Laws) from the University of 

California, Berkeley. My studies at Berkeley focused on business, law and economics (including 

bankruptcy law).

10.

11. I also hold a post-graduate degree in Finance from the Universidad del Pacifico,

which I obtained in 2015.

B. Academic Positions

12. I have held numerous academic appointments over the years. From 2006 to 2014,

I served as a Professor of Bankruptcy and Debt Restructuring Law at the University of Lima

School of Law.

13. In 2009,1 served as a Professor of Bankruptcy and Debt Restructuring Law at the

Pontificia Universidad Catolica del Peru (PUCP) School of Law.

14. From 2012 to 2015,1 served as a Professor in the Business Law Master’s Program

at PUCP.

Since 2014, I have served as Professor of the Economic Analysis of the Law15.

(including bankruptcy law) at PUCP School of Law.

In 2013 and 2014, 1 served as a Guest Professor at Universidad Nacional Mayor 

de San Marcos in Lima, teaching insolvency law and the economic analysis of the law in general.

16.

4
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17. In 2015, I was invited to offer a seminar on foreign investment and credit

protection in Peru for the MBA program at the Universidad de los Andes in Chile.

In 2010, I was invited to present on bankruptcy issues before the Congress of the

Republic of Peru.

In addition, I have participated in different round tables with governmental 

representatives to discuss pending amendments to the Peruvian Insolvency Law.

Moreover, I have participated in expert teams analyzing and commenting 

pieces of legislation (DU 061-2009) and bills of law (Bankruptcy for Individuals/Special 

Insolvency Regime for the Peruvian Soccer League) affecting the Peruvian bankruptcy system. 

Professional Experience

I have been licensed to practice law in Peru since 2003. For the past 13 years, my 

practice has focused on advising clients regarding, among other things, matters relating to the 

insolvency and restructuring regimes under the Peruvian Insolvency Law.

At Osterling Abogados, I lead the firm’s bankruptcy law department. Previously, 

I worked as a senior associate at Ferrero Abogados, now Philipi Prieto Carrizosa Delmar Ferrero 

Uria (2005-2007/2009-2011), as an international law clerk at Holland & Knight LLP (2008) and 

as an associate at Echecopar Abogados, now Baker & McKenzie LLP (2003-2005). In all of 

these firms my practice was focused on dispute resolutions, corporate and insolvency law 

matters.

19.

20. on

C.

21.

22.

My most recent experience includes participating in the Peruvian proceedings of 

Maple Ethanol, Castrovirreyna Compania Minera and Abengoa Peru representing related and 

unrelated creditors.

23.

24. My most significant experience relates to the Doe Run Peru (DRP) ordinary 

insolvency proceeding. In this case (considered the most sophisticated by its complexity and the

5
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most material so far taking into account the amount of debts represented), I served as general and

lead counsel to the debtor.

In my 13 years of experience I have handled debt restructurings and liquidation 

proceedings representing credits and debts for a total amount of approximately US$750 million.

Since 2014, I have also served as an arbitrator registered with the Lima Chamber 

of Commerce, Peru’s most prestigious arbitration panel.

During the last 13 years I have been distinguished by several local and 

international rankings, including: Leaders League (2015); Legal 500 (2015); Top Lawyer (2013); 

Who is Who Legal (2012); Chambers & Partners (2009-2011); Continental Who is Who (2009); 

Latin Lawyer (2004).

25.

26.

27.

Finally, I have been a member of INSOL International (2013-2014), 

professional turnaround and insolvency organization.

28. a

D. Publications

I have published a number of articles, papers, interviews and columns relating to 

issues arising under Peruvian insolvency law, including:

29.

Co-Author: ^''Securitization of Claims: Financing Distressed Companies 
through the Securities MarkeC. Academic Paper Advocatus Law Review, 
Universidad de Lima School of Law. 2005.

a.

b. Author: “Hostile takeover of distressed companies”. Colum. Diario
Gestion. 2005.

Author; “Secured Creditors and Movable Assets of the Debtor”. Colum. 
Diario El Peruano. 2005.

c.

d. Author: “Secured Creditors and Bank Letters of Guarantee”. Colum.
Diario Gestion. 2005.

Author: ''The Range of the Automatic Stay”. Article. Advocatus Law 
Review, Universidad de Lima School of Law. 2007.

e.

6
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f. Contributor: “Expedited Restmcturings in the US and Select Latin 
American and Caribbean Jurisdictions” by Richard J. Cooper, Joel Moss, 
and Adam Brenneman. Pratt’s Journal of Bankruptcy Law. 2011.

Co-Author; ^^Conflict ojInterests''. Article. Anuario Latinoamericano de 
Arbitraje. 2013.

g-

h. Latin Lawyer Magazine (2004) (interview). 

Rumbo Economico - Canal N (2010) (interview). 

Perro del Hortelano - Canal 11 (2010) (interview).

1.

J-

k. 360° lus Et Veritas - (2015) (interview).

E. Prior Service As Le2al Expert

Last year a CCL arbitration panel in Peru called upon me to serve as an expert30.

witness on Peruvian insolvency law.

II. Overview of the Peruvian Insolvency Process

Based on my review of the Club Lender Parties’ motion, they appear to argue that 

the appointment of a trustee in these proceedings is necessary, in part, because of inadequate 

protections afforded to them as creditors under the Peruvian Insolvency Law. They also appear 

to maintain that the Debtors could manipulate the Peruvian Insolvency Proceedings unless this 

Court appoints a Chapter 11 trustee.

31.

The Club Lender Parties’ apparently negative view of the Peruvian Insolvency 

Law is wholly unfounded. The Peruvian insolvency process is specifically designed to provide 

adequate protections and due process to all creditors. As the Club Lender Parties’ witness, Mr.

32.

Agurto, conceded at his deposition, the Peruvian Insolvency Law achieves these important

objectives.

A. Principles and Objectives of the Peruvian Insolvency Law

The Peruvian Insolvency Law is inspired, in part, from the bankruptcy laws of the 

United States. As a result, the Peruvian Insolvency Law reflects many of the same fundamental

33.

7
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concepts incorporated into the bankraptcy laws of the United States for the protection of

creditors. Similarly, the Peruvian Insolvency Law is designed to advance many of the same

objectives as the bankruptcy laws of the United States. Under the Peruvian Insolvency Law,

INDECOPI maintains exclusive jurisdiction for the insolvency proceedings of Peruvian

companies such as the Foreign Debtors and the application of Peruvian Insolvency Law is

mandatory. See Peruvian Insolvency Law, Articles 2 and 3.

34. The stated purpose of the Peruvian Insolvency Law is to enhance credit recovery

through the maximization of the debtor’s estate and orderly bankruptcy proceedings. See

Peruvian Insolvency Law, Preliminary Title, Article I.

35. Peruvian insolvency proceedings are designed to promote the efficient allocation

of resources to achieve the maximum value of the debtor’s equity. Id.

36. Further, Peruvian bankruptcy proceedings are intended to promote a suitable

environment for negotiations between creditors and insolvent debtors in order to allow them to

reach a restructuring agreement or, alternatively, arrange for the debtor’s orderly exit from the

market under reduced transaction costs. Id., Article II.

Bankruptcy proceedings under the Peruvian Insolvency Law seek the37.

participation of all creditors affected by the debtor’s insolvency in order to obtain the greatest

benefit for all creditors. The Peruvian Insolvency Proceedings seek to promote and protect the

collective interest of creditors rather than the individual interest of each creditor. Id., Article V.

As a general rule under Peruvian Insolvency Law, creditors participate38.

proportionately in the economic outcome of a bankruptcy proceeding. Id., Article VI.

8
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The rules applicable to proceedings under the Peruvian Insolvency Law promote 

truthfulness, honesty, loyalty and good faith. Conversely, recklessness, bad faith and other forms

39.

of misconduct are subject to sanction. Id., Article VIII.

Through INDECOPI, the Peruvian government is committed to facilitating and 

promoting negotiations between not only a particular group of creditors but all creditors and

40.

debtors. Id, Article X.

Initiation of Insolvency Proceedin2S

The initial step in the Peruvian insolvency process is the filing with INDECOPI of

B.

41.

a request to initiate bankruptcy proceedings. The request can be made either by a debtor, or one

or more of its creditors. Id., Article 23.

To initiate an involuntary proceeding, the Peruvian Insolvency Law only requires 

that a creditor hold a credit in excess of approximately US$61,000 (50 UITs) which is due and

42.

payable by the debtor but has remained unpaid for at least thirty days. In its request, the creditor

must submit documentation establishing the credit. Id., Article 26.

There are no other restrictions upon a creditor’s right to make an application to 

INDECOPI. A creditor is not, for example, prohibited under the Peruvian Insolvency Law from 

conferring with the debtor in connection with an application. In fact. Resolution No. 1239-

43.

2015/CCO - INDECOPI supports this position. There, INDECOPI found no wrongdoing when

faced with evidence of a debtor and its creditor coordinating the initiation of an involuntary

filing.

Indeed, the creditors who initiated the Peruvian Insolvency Proceedings conferred 

with the Foreign Debtors prior to filing their applications with INDECOPI. The Club Lender

44.

Parties’ argument that this was in some way improper under the Peruvian Insolvency Law is 

incorrect. They cite to no provision of the Peruvian Insolvency Law in support of their position.

9
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and there is none. Mr. Agurto has failed to quote any policy or decision prohibiting such 

coordination (because there is not any). In fact, precedent exists allowing such behavior given

that in many circumstances doing so (that is filing an involuntary petition instead of seizing the 

debtor’s assets through the judiciary) may benefit the debtor, the petitioning creditors and most

importantly all the other creditors.

45. After verifying a creditor’s claim, INDECOPI notifies the debtor that a creditor

has requested the initiation of insolvency proceedings. Id., Article 27. The debtor must appear 

in the proceeding within ten working days to respond to the creditor’s request.

46. In response to the creditor’s request to INDECOPI, the debtor can elect to pay the 

claim in full. If the debtor elects to do so, INDECOPI will reject the creditor’s request and 

declare the proceeding terminated. Id., Articles 28.1(a), 28.2.

Alternatively, the debtor can challenge the claim. If the challenge is sustained, 

INDECOPI will deny the creditor’s request and declare the proceeding concluded. See Article

47.

28.1(c), 28.5.

If the debtor refuses to pay the claim, or if the debtor’s opposition to the request is 

rejected, INDECOPI formally opens the insolvency proceeding to every other creditor. Id.,

48.

Article 28.3.

C. Publication of Proceedings

49. After it has determined that the claim on which the creditor has instituted the

proceedings meets the threshold requirements I discuss above, INDECOPI issues a decision and

later publishes a public notice advising that the debtor is the subject of a bankruptcy proceeding 

under the Peruvian Insolvency Law (the “Publication”). Id., Article 32.1.

50. The Publication requires the debtor’s creditors to request recognition of their

credits if they wish to participate in the creditors’ meeting. Id., Article 32.2.

10
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51. From the date of Publication, the enforceability of all obligations that the debtor

had accrued is suspended. The suspension remains in place until a restructuring, global

refinancing or liquidation agreement is agreed to. Id., Article 17.

Further, during the same period no order enjoining the debtor’s assets may issue.52.

Id-, Article 18.

In the Peruvian Insolvency Proceedings, the requests to initiate the proceeding 

remain under review by INDECOPI. Because INDECOPFs review is ongoing and there has

53.

been no decision nor Publication (due to additional delay generated by Mr. Agurto’s wrongful

conduct, which I discuss below in Point IV), the Foreign Debtors do not yet have the benefit of

the automatic stay.

Debtors’ Post-Publication Disclosure Obligations

The Peruvian Insolvency Law imposes substantial post-Publication disclosure

D.

54.

obligations on a debtor. A debtor who fails to comply with those disclosure requirements is

subject to fines of up to approximately US$120,000.00 (100 UITs). Id., Article 31.

55. The information a debtor is required to disclose following Publication includes:

financial statements for the past two years; 

income statements for the past two years; 

cash flow statements for the past two years;

information regarding sources of financing to which the debtor has had 
access during the last two years;

a.

b.

c.

d.

a list of outstanding obligations, identifying each creditor and the amount 
owed;

e.

f a list of movable and fixed property;

a list of receivables reflecting the likelihood of recovery on each; and 

an affidavit addressing whether any creditor is related to the debtor.

6*

h.

11
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Id., Articles 31, 25.

E. Recognition of Credits

Creditors have thirty days from the date of Publication to submit their proofs of 

claim to INDECOPI. Id. Articles 32 and 34. Creditors seeking recognition of their claims are

56.

required to submit supporting information to INDECOPI. Id., Articles 37.1 and 39. Creditors

must also submit a sworn statement addressing the existence or non-existence of any “relevant 

proximity of interests” between the debtor and creditor. Id., Articles 37.2, 12.

57. INDECOPI reviews the claim documentation submitted by creditors to ensure the

creditor meets the threshold requirements noted above. For creditors unrelated to the debtor -

i.e., creditors with no financial or familial ties to, or have shared management with, the debtor -

this review is fairly cursory. Certain supporting documentation, such as deeds of title and letters

of credit, are presumed to be legitimate for purpose of assessing the propriety of the claim.

An entirely different standard is applied to claims filed by related creditors, or 

creditors who do share financial or family ties to, or have shared management with, the debtor. 

To protect the interest of all creditors, INDECOPI subjects claims made by related creditors to 

heightened scrutiny. Documentation a related creditor submits in support of its claims is not 

afforded any presumption of legitimacy. The documentation and all information submitted in

58.

support of a related creditor’s claim is subject to an aggressive and thorough review in which

INDECOPI’s accounting staff participates. Id., Articles 38.5 and 38.6. Not surprisingly.

INDECOPTs review of a related creditor’s claim consumes substantially more time than the

review of a non-related creditor’s claim (especially if a third party - not invited yet to the 

proceeding — raises allegations of fraud or other misconduct to the authority).

12
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It is important to mention that after the credits are recognized by INDECOPI any 

other creditor may challenge such recognition (even those credits that were used for the

59.

involuntary petitions). Id., Article 38.4.

F. Creditors’ Meeting

60. Once INDECOPI completes its review and recognition of the submitted claims, it

convenes a meeting of creditors. Id., Article 43.

61. At the creditors meeting, the Peruvian Insolvency Law empowers the creditors

with sole authority to make a series of crucial decisions affecting the debtor. Among other 

things, the creditors are authorized to decide the debtor’s fate by choosing between either the

commencement of a debt/equity restructuring or, alternatively, the debtor’s dissolution and/or

liquidation. Id., Article 51.1.

As a general rule, a restructuring plan, liquidation agreement or global refinancing 

agreement typically is adopted on first call if it secures the support of creditors representing 

credits amounting to more than 66.6 percent of the total amounts of credits recognized by

62.

INDECOPI. On second call, the agreement is adopted with the favorable vote of creditors

representing an amount greater than 66.6 percent of the total credits who are present or

represented at the meeting. Id., Article 53.1.

To protect the interests of non-related creditors, the Peruvian Insolvency Law 

provides for special voting requirements to approve the fate of a debtor when its related creditors

63.

represent more than 50 percent of the total credits recognized by INDECOPI. See Article 59.

In this scenario, a restructuring plan, liquidation agreement or global refinancing64.

agreement requires, on first call, a favorable vote of more than 66.6 percent of the class of related

creditors as well as 66.6 percent of the class of non-related creditors. Further, on a second call.

13
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those agreements require more than 66.6 percent of all the creditors of each class represented at

the meeting.

These special voting requirements safeguard the interests of non-related creditors65.

because even if related creditors account for a majority of credits they will still require the

approval of non-related creditors in order for their preferred plan to be approved.

If the creditors are unable to agree on the debtor’s fate, the Peruvian Insolvency66.

Law requires INDECOPI to arrange for the winding up and liquidation of the debtor. M-, Article

96.1. INDECOPI is required to convene a creditors meeting for the sole purpose of appointing a 

liquidator and approving a liquidation agreement. Id., Article 97.1.

67. The liquidator appointed in this manner is required to liquidate all of the debtor’s

assets. Id., Article 97.5. Any liquidator that would be appointed by INDECOPI is independent, 

selected from a court approved panel and has the ability to take actions similar in some respects 

to a trustee in the United States, such as hiring professionals. Id., Articles 82 and 83.

G. Restrictions on Debtor’s Management

Throughout the insolvency process, significant restrictions are imposed on how 

the debtor’s management operates the business.

68.

69. Article 19.3 sets forth a list of acts that will be declared “ineffective and.

therefore, unenforceable against creditors” during this period. These acts include:

any advance payment for obligations not yet due;

all payments made in a manner not consistent with the controlling 
contract, such as pre-payment;

a.

b.

acts on contracts that do not relate to the debtor’s normal course of 
business;

c.

d. offsetting for mutual obligations between the debtor and creditors; 

encumbrances and transfers charged against the debtor’s property;e.

14
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f. guarantees granted on the debtor’s assets to ensure payment of 
obligations; and

mergers, takeovers or spin-offs involving a capital expense.g-

70. These restrictions, intended to protect the interests of creditors, have real teeth. If

a debtor’s management exceeds these restrictions, they are subject to administrative and criminal

liability.

H. Remedies Available to Creditors

If at the creditors’ meeting stage any creditor believes another creditor or group of71.

creditors is acting in a manner not designed to ensure the collection of the claims, the

complaining creditor may pursue its administrative and judicial remedies. Id., Article 118.1.

I. Availability of Post-Insolvency Financing to Debtors

To facilitate a debtor’s rehabilitation for the benefit of creditors, the Peruvian72.

Insolvency Law provides incentives for lenders to extend financing to debtors in the post-

insolvency phase.

73. Article 16 provides that post-bankruptcy credits shall be paid at maturity without

regard to the automatic stay. Moreover, it allows for the debtor to offer collateral to new

creditors.

In dissolution and liquidation procedures, post-bankruptcy credits are subject to74.

recognition until the debtor is judicially declared bankrupt or the bankruptcy proceedings are

terminated. Id., Article 16.3.

Peclaration of the Club Lender Parties’ ExpertIII.

In support of their trustee motion, the Club Lender Parties rely on Mr. Agurto’s75.

declaration. I have reviewed Mr. Agurto’s thin declaration. It is incomplete, incorrect and

misleading in material respects.

15
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A. The Timing of INDECOPI’s Resolution of Petitions 
for the Commencement of Insolvency Proceedings

76. At paragraph 7 of his declaration, for example, Mr. Agurto attempts to leave the

impression that INDECOPI’s resolution of petitions for the commencement of an insolvency

matter is uniformly expeditious. He states that in 2015, INDECOPI on average resolved these

petitions within 37 days, less than the 90 days required under the Peruvian Insolvency Law. This

is the same argument under which the Club Lender Parties requested an expedited hearing on

this trustee motion.

77. What Mr. Agurto does not disclose is that these statistics refer to business days.

not calendar days, and thus the delay in resolution is longer than he suggests. This 37-day

statistic includes a disproportionate number of relatively non-complex insolvency matters,

involving small businesses, proceedings involving individuals, and mandatory liquidations

ordered by the judiciary. These categories of insolvency matters typically are processed quite

quickly. In contrast, the time it takes for INDECOPI to process more complex claims or claims

submitted by related creditors is typically greater than 37 days.

78. In my experience, contrary to the Club Lender Parties’ representations in seeking

an expedited hearing on the trustee motion, there was little doubt that INDECOPI would take

more than 37 business days to issue a decision on the involuntary petitions filed in the Penivian

Insolvency Proceedings.

79. In fact, more than 38 business days already have passed since the Foreign

Debtors’ creditors initiated the Peruvian Insolvency Proceedings on June 30, 2016 and the

Foreign Debtors have not even been notified by INDECOPI of the involuntary petitions. Due to

Mr. Agurto’s wrongful conduct which 1 discuss below in Part IV, INDECOPI will take longer to
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dispose of those petitions. As a result, and by the Club Lender Parties’ design, there has been 

Publication and thus the automatic stay has yet to go into effect. This has deprived the Foreign 

Debtors of the much-needed protection and predictability that the Peruvian insolvency system 

provides to most of the stakeholders of those debtors.

no

B. Management Does Not Retain “Unfettered 
Control of the Debtor’s Operations______

At paragraph 9 of his declaration, Mr. Agurto states that “the current management 

of the Peruvian debtor remains in control of the business and continues unfettered management 

of its operations” during the period between the commencement of the insolvency proceeding 

and the creditors’ meeting. This is incorrect, as I noted above - and as Mr. Agurto conceded at 

his deposition in this matter.

80.

Article 19.3 sets forth a list of acts by debtor’s management that will be declared 

ineffective and unenforceable if taken before the creditors can weigh in on the fate of the debtor 

at the creditors meeting.

81.

These restrictions are specifically intended to prevent the debtor’s management 

from taking actions adverse to the interests of creditors during the pendency of an insolvency 

proceeding.

82.

C. Delays Between Formal Commencement of 
Insolvency Proceedings and the Creditors’ Meeting

At paragraph 9 of his declaration, Mr. Agurto states that it is not uncommon for83.

more than 14 months to pass between a creditor’s petition to commence insolvency proceedings

and the impaneling of a creditors’ meeting. He presumably makes this statement to leave the 

impression that if the Club Lender Parties were to pursue their rights as creditors under the 

Peruvian Insolvency Law, they would experience extensive delays before they could advocate

their position at a creditors’ meeting.
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In suggesting that the Peravian insolvency process is subject to extensive delays, 

Mr. Agurto refers to two wholly atypical Peruvian insolvency proceedings - Doe Run Peru and 

Castrovirreyna Compania Minera, S.A. - that bear no resemblance to the Peruvian Insolvency 

Proceedings and thus are not indicative of when a creditors’ meeting will be convened in those 

proceedings.

84.

The Doe Run Peru insolvency proceeding upon which Mr. Agurto relies is widely 

regarded as by far the largest and most complex proceeding in Peru’s history. It involved more 

than 3,600 creditors, massive environmental challenges, the judicial controversy of credits and a 

criminal investigation of corporate wrongdoing. Those complexities explain why more than 17 

months passed between INDECOPI’s public disclosure of that insolvency proceeding and the 

convening of the creditors’ meeting. None of those complexities are presented here. Nothing 

about the Doe Run Peru matter supports the conclusion that the Club Lender Parties would

85.

experience anything like a 17-month lag before having access to a creditors’ meeting at which to

press their agenda.

Similarly, the Castrovirreyna Compania Minerainsolvency proceeding upon 

which Mr. Agurto relies bears no resemblance to the Peruvian Insolvency Proceedings. In that 

case, my understanding is that there has been no incentive for the creditors to press for a 

creditors meeting to be scheduled because it is extremely unlikely the creditors will be able to

86.

collect.

Based on my experience in Peruvian insolvency proceedings and in dealing with 

INDECOP I, the reality is that if creditors do not pressure INDECOPI to schedule a creditors

87.

meeting, given the volume of matters it processes, INDECOPI is less likely to expeditiously

This is what explains the delay in Castrovirreyna Companiaschedule a creditors’ meeting.
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Minera. In contrast, there is little chance in the Peruvian Insolvency Proceedings that creditors

will be disinterested in the scheduling of a creditors meeting. Plainly, the Club Lender Parties

are very likely to pressure INDECOPI to promptly schedule a creditors’ meeting. In my

experience, heightened interest among creditors in scheduling the creditors’ meeting almost

always translates into a faster scheduling of that meeting. Id., Article VII. Furthermore, it is

very likely that a preliminary restructuring/liquidation plan would be discussed and agreed to

with at least the major creditors of the Foreign Debtors before the creditors meeting is even

scheduled. If indeed that happens, most of the agreements can be implemented even before the

creditors meeting occurs, and the proper approval of said plan will result just as a mere formality.

D. Related Debtors Cannot 
“Block” A Restructuring Plan

88. At paragraph 12 of his declaration, Mr. Agurto suggests that the special voting

rules applicable to determining the fate of a debtor can be manipulated so that related creditors

’may have the power to block a restructuring plan even if other creditors fully support such a

plan.” This statement is not only speculative but, as a practical matter, it is simply wrong.

89. First, based on my knowledge of the universe of the Foreign Debtors’ creditors.

the related creditors likely will represent much less than 50 percent of the universe of creditors

that is expected to file proofs of claim and to participate in the creditors meeting. Hence,

considering that decisions in the creditors meeting may be adopted with a majority of two-thirds

of the recognized creditors, the related creditors could not block their decisions.

Second, even if the related creditors represented more than 50 percent of the total90.

universe of recognized creditors, as noted above, special provisions provided by law to protect

the unrelated creditors will be triggered.
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Third, if under such a special voting regime the unrelated creditors and the related91.

creditors failed to reach an agreement with respect to the fate of the debtor and/or the terms and

conditions of the plan, liquidation will be mandatory as ordered by INDECOPI.

92. So, if the Foreign Debtors, the petitioning creditors, the related creditors and other

stakeholders are supporting the continuation of the Peruvian Insolvency Proceedings because 

they believe that within those proceedings a successful debt restructuring may be implemented, 

they would have no incentive to block a decision in favor of restructuring.

IV. The Improper Efforts By the Club Lender 
Parties’ “Expert” to Disrupt the Peruvian Proceedings

Pursuant to article 11 of the Peruvian Insolvency Law, prior to Publication, a 

creditor’s request to commence insolvency proceedings is a strictly confidential matter between

93.

INDECOPI and the creditor filing the request as a means of protecting the debtor.

Notwithstanding the pre-Publication confidentiality of the Peruvian Insolvency 

Proceedings, it is now known that Mr. Agurto - who also represents the Club Lender Parties as

94.

Peruvian counsel in connection with the Peruvian Insolvency Proceeding - recently had ex parte 

communications with INDECOPI in an attempt to disrupt and interfere with those proceedings. 

Based on my experience in Peruvian insolvency matters and in dealing with INDECOPI, such ^ 

parte communications with INDECOPI in the pre-Publication phase of those proceedings were

extraordinarily improper. This position is supported by Resolution No. 0988-2005/TDC-

INDECOPI. There, INDECOPI confirmed that until the creditors are duly recognized in the

proceedings, they are to have no access to the case file nor are they to have access to the

INDECOPI personnel to discuss the information therein. It is important to note that this ruling 

constitutes a mandatory precedent.

20

16-11895-jlg    Doc 104    Filed 08/23/16    Entered 08/23/16 12:06:49    Main Document  
    Pg 20 of 73



95. On or about August 9, 2016, Mr. Agurto forwarded three letters to INDECOPI 

regarding the Peruvian Insolvency Proceedings. He sent one letter for each of the Foreign 

Debtors. The existence of this letter was unknown to me or the Foreign Debtors until Mr.

Agurto was deposed on August 16, 2016.

In the letters, Mr. Agurto urges INDECOPI to find that all of the creditors seeking 

to commence involuntary proceedings against the Foreign Debtors are related creditors whose 

claims should be subjected to heightened scrutiny. He also accuses the Foreign Debtors of 

wrongfully colluding with those creditors in order to orchestrate the involuntary insolvency 

proceedings. Mr. Agurto’s purpose is clear: On behalf of the Club Lender Parties, he is seeking 

to manipulate and delay the proceedings in order to deny the Foreign Debtors the protection of 

the automatic stay to which they are entitled.

In addition to these letters, we now know from Mr. Agurto’s deposition that he 

met with the Technical Secretary of INDECOPI who is administering the involuntary petitions 

within days sending the letters to discuss the Peruvian Insolvency Proceedings. It is beyond 

question under Peruvian law that the Peruvian Insolvency Proceedings are confidential at this 

stage. Only the petitioning creditors and the debtor are part of said proceeding and INDECOPI 

is prohibited to discuss it with any third party.

Neither Mr. Agurto nor any other representative of the Club Lender Parties 

advised me or the Foreign Debtors of their intention to communicate directly with INDECOPI 

during this period of confidentiality. In my opinion, they plainly are attempting to sandbag the 

Foreign Debtors by delaying the automatic stay so that they or some other creditor can take 

adverse action in Peru against the Foreign Debtors’ assets, 

precisely the kind of conduct the Peruvian Insolvency Law is designed to prevent.

96.

97.

98.

This is plainly improper, and
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I declare under penalty of perjury that the foregoing is true and correct.

Dated: August 23, 2016 
New York, New York

Gustavo Miro-Quesada Milich
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