
 
 

IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF MARYLAND 

(Greenbelt Division) 

In re:  *  
   
NATIONAL ENERGY & GAS 
TRANSMISSION, INC. (f/k/a PG&E 
NATIONAL ENERGY GROUP, INC.), et 
al. 
 

* 
 
* 
 
*

Case No.: 03-30459 (PM) and 03-30461 (PM) 
through 03-30464 (PM) and 03-30686 (PM) 
through 03-30687 (PM) 
Chapter 11 

Debtors.   
* 
 

(Jointly Administered under  
Case No.: 03-30459 (PM)) 

*         *         *         *         *         *         *        *        *         *         *         *         *        *        * 
 

BRIEF  IN SUPPORT OF  
NATIONAL ENERGY & GAS TRANSMISSION, INC.’S 

MOTION FOR SUMMARY JUDGMENT ON (1) ITS MOTION TO ENFORCE 
SUBROGATION RIGHTS AGAINST NEGT ENERGY TRADING - POWER, L.P. ON 
ACCOUNT OF GUARANTEE PAYMENT TO LIBERTY ELECTRIC POWER LLC; 

AND (2) OBJECTIONS OF NEGT ENERGY TRADING-POWER, L.P. THERETO 

National Energy & Gas Transmission, Inc. (“NEGT”) submits this Memorandum of Law 

in support of its Motion for Summary Judgment (the “Motion”) on (1) its Motion to Enforce 

Subrogation Rights Against NEGT Energy Trading - Power, L.P. (“ET Power”) on Account of 

Guarantee Payment to Liberty Electric Power LLC (“Liberty”);1 and (2) ET Power’s Objections 

thereto (“Objections”).2   

                                                 
1 Docket No. 4161, filed March 9, 2009.  Unless otherwise stated, references to the “Docket” 
refer to documents filed in the above-referenced jointly-administered bankruptcy case, Case No. 
03-30459.  For ease of reference, certain documents or excerpts of particular significance are 
attached as exhibits to this Motion.   
2 Docket No. 4184, filed April 20, 2009.   
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SUMMARY OF THE ARGUMENT  

1. After many years of litigation before this and other Courts related to the original 

Tolling Agreement between Liberty and ET Power, those parties have finally settled all of their 

claims.  The vast majority of Liberty’s claim—$140 million—was paid pursuant to a guarantee 

provided by a subsidiary of NEGT, Gas Transmission Northwest Corporation (“GTN”).3  This 

$140 million payment created a right of subrogation under Bankruptcy Code § 509(a) now held 

by NEGT, which NEGT seeks to exercise.  Alternatively, NEGT has a right of equitable 

subrogation.  Absent subrogation, ET Power and its creditors would receive a windfall and 

would be unjustly enriched to the detriment of NEGT and its creditors.   

2. ET Power now seeks to block subrogation based on two meritless arguments.4  

First, according to ET Power, Liberty has not been paid in full, and the guarantee at issue 

requires that Liberty be paid in full before any right of subrogation can be exercised.  As the 

evidence demonstrates, however, all obligations to Liberty have been fully satisfied, and Liberty 

does not currently have any unsatisfied claims against ET Power.  Second, ET Power contends 

that NEGT expressly waived subrogation rights that NEGT, as assignee, acquired through the 

payment under the GTN Guarantee.  But this argument, which is based on the “Enforcement” 

                                                 
3 Both NEGT and GTN had guaranteed ET Power’s obligation to Liberty.  True and correct 
copies of the NEGT Guarantee and the GTN Guarantee are attached hereto as Exs. 1 and 2, 
respectively. 
4 In its Objections, ET Power asserted a third argument—that NEGT was not entitled to 
subrogation because a party other than GTN purportedly paid the $140 million.  See, e.g., 
Objections at ¶ 43.  However, as specifically ordered by this Court in its May 18, 2005 Order, 
see Ex. 3 hereto, “no party shall hereafter have the right to assert that the [$140 million] Payment 
was not a payment made by GTN under the GTN Guarantee. . . .”  Order at 4.  Apparently 
recognizing the frivolous nature of its argument, ET Power formally withdrew the argument on 
January 15, 2010.  See Notice of Partial Withdrawal With Regard to Objection of NEGT Energy 
Trading - Power, L.P. to Motion of National Energy & Gas Transmission, Inc. to Enforce 
Subrogation Rights Against NEGT Energy Trading Power, L.P. on Account of Guarantee 
Payment to Liberty Electric Power LLC, Docket No. 4216. 
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clause of the separate NEGT Guarantee, fails for several reasons:  (1) NEGT is not seeking to 

enforce the subrogation rights arising out of NEGT Guarantee, but instead, as the assignee of the 

GTN Guarantee; as such, any defenses that might be applicable to NEGT in its individual 

capacity pursuant to the NEGT Guarantee cannot be asserted against NEGT in its capacity as 

assignee asserting rights under the GTN Guarantee; (2) the NEGT Guarantee has already been 

fully discharged and thus the Enforcement provision cannot be applied by ET Power, a non-party 

to that Guarantee, in this instance; and (3) the nonsensical reading applied by ET Power today is 

not supported by the plain language of the Guarantee.  For these and other reasons discussed in 

greater detail below, ET Power’s objections should be overruled.    

3. In addition, ET Power should be estopped from objecting to NEGT’s enforcement 

of subrogation rights given its prior conduct.  ET Power affirmatively represented to NEGT and 

world that it expected to be ultimately responsible for the debt to Liberty.  According to ET 

Power’s Plan Administrator, however, ET Power secretly concluded that that NEGT was not 

entitled to assert subrogation rights if a payment were made to Liberty pursuant to the GTN 

Guarantee.  Knowing this, however, ET Power sat silently by as NEGT acquiesced in a payment 

of $140 million to Liberty under the GTN Guarantee, for which NEGT believed would be 

entitled to a pro rata distribution through this subrogation action.  Had NEGT known of ET 

Power’s adversity on this issue, it could have taken steps to protect its subrogation rights and, at 

a minimum, would not have allowed the $140 million payment without adequate safeguards.  

Moreover, after the payment was made to Liberty, ET Power and NEGT, jointly represented by 

the same counsel, worked together on two additional disputes with Liberty—the post-petition 

interest dispute and the pre-petition invoice dispute.  But, unknown to NEGT, ET Power had 

secretly concluded that it would use a favorable outcome on those issues against NEGT in this 
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subrogation dispute.  Again, had ET Power notified NEGT of its true intentions, NEGT could 

have taken steps to protect its interests.  In light of ET Power’s conduct, which induced NEGT 

allow the release of $140 million in funds that otherwise would be part of the NEGT estate, ET 

Power should be estopped from objecting to NEGT’s exercise of subrogation rights. 

STATEMENT OF UNDISPUTED MATERIAL FACTS  

A. Liberty Tolling Agreement 

4. Liberty and ET Power were parties to a Tolling Agreement dated April 14, 2000.  

Under the Tolling Agreement, ET Power was granted, among other things, the right to purchase 

energy from Liberty’s electric power generating facility in exchange for a monthly capacity 

payment as well as the payment of certain other costs to Liberty.5  In connection with the Tolling 

Agreement, Liberty procured a separate limited guaranty of payment from NEGT, ET Power’s 

corporate parent (“NEGT Guarantee”), and another from a sister subsidiary, GTN (“GTN 

Guarantee” and collectively with the NEGT Guarantee, the “Guarantees”).6  Pursuant to the 

Guarantees, NEGT and GTN each partially guaranteed ET Power’s payment obligations to 

Liberty under the Tolling Agreement.  The Guarantees contained a $140 million cap on potential 

liability and any payments made on account of one guarantee would dollar-for-dollar apply to 

reduce or discharge the maximum potential liability under the other guarantee.  

5. On July 8, 2003, several years later, ET Power, NEGT and other related entities 

filed voluntary petitions for relief under chapter 11 of the Bankruptcy Code.7  By order dated 

                                                 
5 See Ex. 4, Memorandum of Decision of Bankruptcy Court, entered June 27, 2005, for a 
discussion of the general underlying facts. 
6 See Exs. 1 and 2, respectively.  While both the NEGT and GTN Guarantees originally 
guaranteed up to $150 million of ET Power’s obligation to Liberty, that amount was later 
reduced to $140 million.  See Ex. 4, Memorandum of Decision, at 2. 
7 See Docket No. 1.  The Debtors are the following entities: (i) NEGT, (ii) NEGT Energy 
Trading Holdings Corporation f/k/a PG&E Energy Trading Holdings Corporation, (iii) NEGT 
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July 8, 2003, the Initial Debtors’ cases were consolidated for procedural purposes.8  Almost 

immediately, all debtors sought permission to employ two law firms to represent all debtors 

jointly:  Willkie Farr & Gallagher, as general bankruptcy counsel, and Sutherland, Asbill & 

Brennan LLP, as special energy counsel.9 

6. On the petition date, ET Power also filed a motion seeking to reject the Liberty 

Tolling Agreement, and the Court approved this rejection.10  The rejection resulted in a breach of 

the Tolling Agreement and Liberty sought a “termination payment” as well as certain unpaid 

pre-petition invoices.  Liberty filed proofs of claim against ET Power for breach of the Tolling 

Agreement and against NEGT to enforce the NEGT Guarantee (the “Liberty Claims”).11  

Ultimately, the dispute between ET Power and Liberty was referred to arbitration.12   

B. GTN Sale 

7. During the course of the Liberty arbitration, NEGT sold 100 percent of the stock 

of GTN, a non-debtor NEGT subsidiary, to TransCanada Pipeline and related entities, and the 

     
Energy Trading - Gas Corporation f/k/a PG&E Energy Trading - Gas Corporation, (iv) NEGT 
ET Investments Corporation f/k/a PG&E ET Investments Corporation, (v) ET Power (together 
with other “Energy Trading” entities, the “ET Debtors”), (vi) Energy Services Ventures, Inc. 
f/k/a PG&E Energy Services Ventures, Inc., and (vii) Quantum Ventures (collectively, the 
“Quantum Debtors”). 
8 See Docket No. 17. 
9 See Debtors’ Application to Employ and Retain Willkie Farr & Gallagher as Attorneys for 
Debtors in Possession, Docket No. 29, filed July 8, 2003; Order Authorizing Retention of 
Willkie Farr & Gallagher as Attorneys for Debtors and Debtors in Possession, Doc. 192, filed 
August 6, 2003; Application of the Debtors Pursuant to Sections 327(e) and 328(a) of the 
Bankruptcy Code for Authorization to Employ Sutherland Asbill & Brennan LLP as Energy 
Counsel for the Debtors, Docket No. 36, filed July 8, 2003; Order Pursuant to Sections 327(e) 
and 328(a) of the Bankruptcy Code for Authorization to Employ Sutherland Asbill & Brennan 
LLP as Energy Counsel for the Debtors Nunc Pro Tunc to the Date of the Petition, Docket No. 
209, filed August 7, 2003. 
10 See Docket Nos. 35 and 250, respectively. 
11 See Ex. 4, Memorandum of Decision, entered June 27, 2005, at 2 and note 1. 
12 Id at 2-3. 
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Court approved this sale.13  At the time of closing, GTN was still a party to the GTN Guarantee 

of ET Power’s obligation to Liberty and to certain other guarantee agreements.  To address 

GTN’s contingent guarantee obligations, the parties to the sale entered into the Post-Closing 

Escrow Agreement (“Escrow Agreement”), pursuant to which $241 million of the GTN 

purchase price was placed in escrow (the “Escrow Account”) to cover GTN’s potential 

obligations.14  Any amount remaining in the Escrow Account after all guarantee obligations were 

satisfied was to be distributed to NEGT.15  Moreover, under the Escrow Agreement, 

TransCanada and GTN assigned to GTN Holdings, the immediate parent of GTN but still a 

subsidiary of NEGT, all subrogation rights of GTN or TransCanada, including those that would 

arise if GTN were called upon to pay Liberty under the GTN Guarantee.16  

                                                 
13 See Order Pursuant to Sections 105(a), 363 and 1146(c) of the Bankruptcy Code and Rules 
2002, 6004 and 6006 of the Federal Rules of Bankruptcy Procedure: (I) Authorizing and 
Approving Stock Purchase Agreement and Related Agreements; and (II) Authorizing 
Consummation of the Transactions Contemplated Therein (“Sale Order”), Docket No. 1479, 
dated May 13, 2004.  This Sale Order, inter alia, authorized and approved the Stock Purchase 
Agreement (“Purchase Agreement”) dated February 24, 2004 among TransCanada 
Corporation, TransCanada Pipeline USA Ltd., and TransCanada American Investments Ltd. and 
NEGT, Gas Transmission Corporation (“GTC”), and GTN Holdings LLC (“GTN Holdings”).  
As reflected on page 1 of the Purchase Agreement, which is attached to the Sale Order:  (i) 
NEGT owned 100% of GTC; (ii) GTC owned 100% of GTN Holdings; and (iii) GTN Holdings 
owned 100% of GTN. 
14 See Ex. 5, Escrow Agreement, dated November 1, 2004.  But for this escrow, the $241 million 
would have flowed to NEGT for distribution to its creditors. 
15 See, e.g., Ex. 6, Excerpts of Debtors’ Brief to District Court at 19. 
16 See Ex. 5, Escrow Agreement,. at 9, ¶ 7 (“Buyer [TransCanada] and the Company [GTN] shall 
hereby assign to Seller [GTN Holdings] (and Seller shall accept such assignments) any and all 
rights the Company or Buyer may have pursuant to which the Company or Buyer are subrogated 
to any rights of the Recipient [Liberty] against the primary obligor [ET Power] or the primary 
guarantor under any Guarantee in respect of any amounts paid to such Recipient [Liberty] out of 
the Escrow Amount in accordance with this Agreement.”) 
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C. Liberty Arbitration Award, Subsequent Litigation, Appeals, and Settlement 

8. Months after the Escrow Account had been established in connection with the 

GTN sale, ET Power continued to represent in its Disclosure Statement that recoveries by its 

creditors would depend largely on the outcome several tolling agreement disputes, including the 

Liberty dispute.17  By including Liberty in this disclosure, ET Power represented that it would 

ultimately be responsible for such claims.18  Shortly thereafter, the Court entered an order on 

April 19, 2005, confirming the First Amended Plan of Liquidation for the ET Debtors and the 

Quantum Debtors (“ET Plan”), which became effective on May 2, 2005.19 

9. At about the same time, the arbitrators in the Liberty/ET Power arbitration issued 

their award against ET Power in the amount of $162,725,436.59 (“Arbitral Award”).20  Liberty 

then filed motions to confirm the award, to allow its claim, and to dismiss the related adversary 

proceeding.  On May 18, 2005, the Court issued an order paving the way for the $140 million 

payment to Liberty from the Escrow Account in satisfaction of the GTN Guarantee and, by its 

terms, the NEGT Guarantee (“Liberty Payment”).21   

                                                 
17 See Ex. 7, Excerpts of Disclosure Statement for First Amended Plan of Liquidation for the 
Energy Trading Debtors and the Quantum Debtors (“ET Disclosure Statement”), at 21-24. 
18 See Ex. 17, Deposition of Matthew A. Feldman, corporate representative of Willkie Farr & 
Gallagher, dated January 28, 2010 (“Feldman Dep.”), at 45:16-47:20. 
19 See Docket No. 2995, Order Confirming Plan.   
20 See Arbitral Award, issued March 29, 2005, attached as Ex. G to the Declaration in support of 
Liberty’s Memorandum of Law in Support of Motion to Confirm Arbitration Award, Docket No. 
32, Adversary Proceeding No. 03-03104, filed April 1, 2005.  This award represents the 
aggregate of (i) $140,000,000 in principal awarded in the arbitration, (ii) the Invoice Amount of 
$5,428,045.82 for pre-petition unpaid and undisputed invoices, and (iii) $17,297,390.68 in 
accrued interest. 
21 See Ex. 3, Order.  The Liberty Payment was made for the benefit of ET Power in late May 
2005 to abate the accrual of additional interest, which continued to accumulate at the rate of 
approximately $33,000 per day.  See Ex. 8, Excerpts of May 12, 2005 Hearing, at 41:1 – 42:24.  
Remarkably, ET Power allowed this payment to be made while secretly knowing that it would 
challenge NEGT’s exercise of subrogation rights in the future.  See infra note 52. 
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10. Several weeks later, this Court confirmed the Arbitral Award in favor of Liberty 

and further held that Liberty was free to allocate the Liberty Payment to interest first, then 

principal.22  ET Power and NEGT appealed the allocation issue to the District Court, arguing that 

such an allocation would result in Liberty receiving an post-petition interest, which ordinarily 

was not recoverable in a bankruptcy case.  Nevertheless, the District Court affirmed this Court’s 

order, and NEGT and ET Power then jointly appealed to the Fourth Circuit Court of Appeals. 23 

11. In July 2007, the Fourth Circuit issued an Opinion that held, inter alia, that 

Liberty was barred from recovering the additional $17 million because those funds constituted 

post-petition interest.24  The case was then remanded.  Id.  On remand, an additional dispute 

arose as to the amount of Liberty’s allowed claim.  After briefing and oral argument, this Court 

issued an order stating that Liberty was entitled to an allowed claim of $145,428,046, with a 

maximum distribution of up to $5,428,046.25 ET Power and NEGT appealed, and the District 

Court affirmed.  Thereafter, NEGT, ET Power, and Liberty compromised and settled the 

remaining issues, and that settlement was approved by the Court.26  As a result of this settlement, 

Liberty’s claims related to the Tolling Agreement were fully satisfied.  Id. 

                                                 
22 See Ex. 4, Memorandum of Decision, entered June 27, 2005. 
23 See Ex. 9, In re: Nat’l Energy & Gas Transmission, Inc., 492 F.3d 297, 299 (4th Cir. 2007), 
cert. denied, Liberty Elec. Power, LLC v. Nat’l Energy & Gas Transmission, Inc., 128 S. Ct. 
1445 (2008). 
24 Id. 
25 See Ex. 10, Order Granting Request of Liberty Electric Power LLC for Pro Rata Distributions 
Of Up To $5,428,046 On Its Allowed Claim, entered April 18, 2008. 
26 See Ex. 11, Motion for Entry of An Order Authorizing and Approving Settlement of Liberty 
Electric Power, LLC’s Allowed Claim (“Motion to Approve Settlement”); and Order 
Approving Motion for Entry of an Order Authorizing and Approving Settlement of Liberty 
Electric Power, LLC’s Allowed Claim. 
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SUMMARY JUDGMENT STANDARD 

12. Under the Federal Rules of Civil Procedure, summary judgment shall be awarded 

“if the pleadings, the discovery and disclosure materials on file, and any affidavits show that 

there is no genuine issue as to any material fact and that the movant is entitled to judgment as a 

matter of law.”  FED. R. CIV. P. 56(c).  “[T]his standard provides that the mere existence of some 

alleged factual dispute between the parties will not defeat an otherwise properly supported 

motion for summary judgment; the requirement is that there be no genuine issue of material 

fact.”  Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-48 (1986) (emphasis in original).  The 

party seeking summary judgment bears the initial burden of demonstrating the absence of a 

genuine issue of material fact.  Bouchat v. Baltimore Ravens Football Club, Inc., 346 F.3d 514, 

519 (4th Cir. 2003).  If this showing is made, the burden then shifts to the non-moving party, 

which must convince the Court that a triable issue does in fact exist.  Id. 

13. Neither “unsupported speculation,” nor evidence that is “merely colorable” or 

“not significantly probative,” will suffice to defeat a motion for summary judgment; rather, if the 

adverse party fails to bring forth facts showing that “reasonable minds could differ” on a material 

point, then, regardless of any proof or evidentiary requirements imposed by the substantive law, 

summary judgment shall be entered.  Id. (quoting FED. R. CIV. P. 56(e) and Felty v. 

Graves-Humphreys Co., 818 F.2d 1126, 1128 (4th Cir. 1987)). 
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ARGUMENT AND AUTHORITIES 

I. NEGT IS ENTITLED TO BE SUBROGATED TO THE RIGHTS OF LIBERTY 
AND RECEIVE A PRO RATA DISTRIBUTION FROM THE ET POWER 
ESTATE ON ACCOUNT OF THE $140 MILLION PAID UNDER THE GTN 
GUARANTEE 

A. NEGT Is Entitled To Subrogation Under Bankruptcy Code § 509(a) 

14. Section 509(a) of the Bankruptcy Code provides  

(a) Except as provided in subsection (b) or (c) of this section, an 
entity that is liable with the debtor on, or that has secured, a claim 
of a creditor against the debtor, and that pays such claim, is 
subrogated to the rights of such creditor to the extent of such 
payment. 

11 U.S.C. § 509(a).   

15. Pursuant to the GTN Guarantee, GTN was liable with ET Power for a substantial 

portion of Liberty’s Allowed Claim.27  Given the possibility that GTN would have to pay under 

the GTN Guarantee, the Purchase Agreement and the Escrow Agreement provided, inter alia, 

that $140 million of the purchase price otherwise payable to NEGT would be escrowed.28  

Thereafter, the $140 million was paid from the Escrow Account to Liberty, rather than being 

released to NEGT, thereby reducing NEGT’s consideration under the Purchase Agreement and 

reducing the funds available to the NEGT estate and thus NEGT’s creditors.29 

                                                 
27 See Ex. 2, GTN Guarantee; see also Ex. 12, Excerpts of Responses and Objections of NEGT 
Energy Trading – Power, L.P. to NEGT’s Second Set of Discovery Requests, served January 25, 
2010, (“ET Power Discovery Responses”) at 4 (“Requests for Admission 12: GTN was liable 
with ET Power on a claim of Liberty Electric against ET Power.  Response:  Admitted” and 
“Request for Admission 13:  NEGT was liable with ET Power on a claim of Liberty Electric 
against ET Power.  Response:  Admitted”). 
28 See Ex. 5, Post-Closing Escrow Agreement. 
29 See, e.g., Ex. 13, Excerpts of Opening Brief of NEGT and ET Power before Fourth Circuit 
Court of Appeals, filed May 15, 2008, at 14 (“In accordance with the terms of the GTN Sale, the 
face amount of the GTN Guarantee ($140 million) was reserved in escrow and held back from 
the purchase price . . . Pursuant to the terms of the GTN Sale agreement, any liability of GTN to 
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16. Because the $140 million was paid pursuant to GTN’s guarantee of ET Power’s 

obligations to Liberty, GTN acquired a vested right of subrogation as set forth in Bankruptcy 

Code § 509(a) as of payment.  Under the Escrow Agreement, however, GTN assigned its 

subrogation rights to GTN Holdings, GTN’s immediate parent.  Subsequently, as part of its 

wind-down process, and in accordance with Delaware law, GTN Holdings distributed its assets 

to GTC (its parent company), which then distributed its assets to the ultimate parent, NEGT.30  

As a result, NEGT now holds the right of subrogation arising from the GTN Guarantee, and 

pursuant to Bankruptcy Code § 509, NEGT is legally entitled to collect the remaining pro rata 

distributions attributable to the $140 million paid under the GTN Guarantee. 

B. Alternatively, NEGT Has A Right Of Equitable Subrogation As A Result Of 
The $140 Million Payment To Liberty 

17. Even if this Court concludes that NEGT is not entitled to subrogation under 

Bankruptcy Code § 509, NEGT nevertheless has common-law equitable subrogation rights 

against ET Power for up to $140 million.  Common-law equitable subrogation, created by state 

law, is based on “principles of natural reason and justice” and is “highly favored doctrine” that is 

“expansively applied.”  Taylor v. Furnace Associates, Inc. (In re Taylor), Bankr. No. 07-10799-

TJC, Adv. No. 07-00718-TJC, 2008 WL 4225761, *4 (Bank. D. Md. Sept. 10, 2008) quoting 

Finn v. First Union Nat’l Bank, B.R. 401, 408 (D. Md. 1995).  Here, the GTN right to 

     
Liberty on account of the GTN Guarantee would be paid directly from the Liberty Escrow, while 
any remaining balance would be released to NEGT.”). 
30 ET Power stipulates that NEGT is the holder of the subrogation rights associated with the 
GTN Guarantee.  See Ex. 16, Deposition of Charles R. Goldstein, Plan Administrator for ET 
Power, dated January 29, 2010 (“Goldstein Dep.”), at 51:4-10; 161:10-18. 
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subrogation was created and explicitly recognized by Section 9 of the GTN Guarantee, which is 

to be “construed in accordance with the laws of the State of New York.”31 

18. Under applicable law, equitable subrogation is “designed to further justice and to 

prevent unjust enrichment.”  23 N.Y. Jur., 2d Ed., Contribution, Indemnity and Subrogation § 

114 (2006).  In particular: 

Pursuant to the doctrine of equitable subrogation, where property 
of one person is used to discharge an obligation owed by another 
or a lien upon the property of another, under such circumstances 
that the other would be unjustly enriched by the retention of the 
benefit thus conferred, the former is entitled to be subrogated to the 
position of the obligee or lienholder. 

Id.  The doctrine of equitable subrogation “must be administered in such a manner as to 

accomplish what is just and fair between the parties. It has been adopted to compel the ultimate 

discharge of an obligation by the person who in justice, equity, and good conscience ought to pay 

it.”  Id. 

19. These principles compel application of the doctrine of equitable subrogation in 

this proceeding.  Property of, ultimately, NEGT (namely, GTN itself) was used to discharge the 

obligation owed by ET Power to Liberty.  ET Power and its creditors would be unjustly enriched 

if they were allowed to retain the benefit conferred on them by the payment of the $140 

million.32  “In justice, equity, and good conscience,” NEGT is entitled to assert a claim for the 

$140 million it spent satisfying ET Power’s obligations and receive the pro rata distribution on 

that claim. 

                                                 
31 See Ex. 2, GTN Guarantee, Paragraph 12.  Because of the similarities between New York and 
Maryland laws, NEGT does not believe that application of Maryland law would compel any 
different result. 
32 See Ex. 16, Goldstein Dep. at 152:18-155:22 (acknowledging that ET Power will have 
benefited from the $140 million payment if “those funds don’t have to be paid back to NEGT.”). 
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II. ET POWER’S ARGUMENTS AGAINST SUBROGATION ARE MERITLESS 

20. In its Objections, ET Power asserted three arguments against subrogation, 

although it has since withdrawn one of those arguments.33  As demonstrated below, neither of the 

remaining two arguments bars subrogation. 

A. The Liberty Obligation Has Been Fully Satisfied 

21. First, ET Power relies on Paragraph 9 of the GTN Guarantee, which restricts a 

guarantor’s subrogation rights until after Liberty has been paid in full.34  According to ET Power, 

NEGT cannot now recover the $140 million from ET Power because Liberty never received $17 

million in interest it was seeking.  However, ET Power, which was not a party to this Guarantee, 

does not have standing to raise this argument.  Grant Thornton v. Syracuse Sav. Bank, 961 F.2d 

1042, 1047 (2d Cir. 1992) (“the rule against partial subrogation does not apply if the subrogor 

acquiesces in the subrogation”); Mid-States Ins. Co. v. Am. Fid. & Cas. Co., 234 F.2d 721, 731 

(9th Cir. 1956) (if creditor does not object to partial subrogation pro tanto, “no one else is 

entitled to object”).  The rule against partial subrogation is designed solely to protect the ability 

of Liberty, as the obligee in this case, to enforce its claims against the limited resources of the 

primary obligor, here ET Power, without interference from the competing enforcement by the 

guarantor.  See RESTATEMENT, Suretyship and Guaranty, § 27, cmt. b. (1996).  Thus, ET Power, 

as the primary obligor, was not the party to be protected by this provision and they cannot now 

twist this provision into grounds for barring NEGT’s subrogation rights.   

22. Even if ET Power had standing to raise this argument, the argument would 

nevertheless fail, because Liberty has been fully satisfied and has already obtained everything it 

can recover related to the original Tolling Agreement.  Indeed, it is undisputed that Liberty does 
                                                 
33 See supra note 4. 
34 See ET Power’s Objections, ¶¶ 22-24, 37; see also Ex. 2, GTN Guarantee, ¶ 9. 

Case 03-30459    Doc 4224    Filed 02/05/10    Page 13 of 25



 14

not have any further right to obtain additional payment from any source related to the original 

Tolling Agreement.35  While Liberty sought to collect approximately $17 million in additional 

funds, those efforts were rejected by the Fourth Circuit Court of Appeals.36  Moreover, Liberty 

further settled the remaining issues and released ET Power from “all causes of action, claims, 

liabilities, and demands of every kind and nature, whether known or unknown, asserted or 

unasserted, suspected or unsuspected, accrued or which may thereafter accrue” pursuant to a 

settlement agreement approved by the Bankruptcy Court.37  That court-approved settlement 

sufficiently discharges any obligation to Liberty.  Aetna Cas. & Surety Co. v. LTV Steel Co., Inc. 

(In re Chateaugay Corp.), 94 F.3d 772, 780 (2d Cir. 1996).  As a result, ET Power cannot defeat 

NEGT’s subrogation rights on the ground that Liberty purportedly was not “paid in full.” 

                                                 
35 See Ex. 12, ET Power Discovery Responses, at 4 (“Request for Admission 11:  Liberty 
Electric has released all claims relating to the Tolling Agreement against ET Power.  Response:  
Admitted”); see also Stipulation Approving Settlement of Liberty Electric Power, LLC’s 
Allowed Claim, attached to Ex. 11, Motion to Approve Liberty Settlement (“Liberty’s Allowed 
Claim shall be satisfied by ET Power’s cash distribution to Liberty of $5,156,643.70, which 
amount constitutes ninety-five percent (95%) of the maximum distributable amount”) and page 6 
(release by Liberty of all claims “arising out of or relating to the Adversary Proceeding, the 
related appeals or Liberty’s Allowed Claim.”); Ex. 14, Reply Brief of NEGT and ET Power in 
Appeal to Fourth Circuit, at 9 (“Both guarantees were in the same dollar amount, and any 
amounts paid in satisfaction of the NEGT Guarantee would have caused a dollar-for-dollar 
reduction in the GTN Guarantee as well, and vice verse. . . . With the principal claim having 
been satisfied in full, no claim would lie against ET Power . . .”) (emphasis added).  In addition, 
New York courts consider “satisfied” the equivalent of “payment in full.”  See, e.g., William A. 
White/Tishman East Inc. v. Banko, 171 A.D. 2d 401, 402 (N.Y.A.D. 1 Dept. 1991); In re 
Continental Vending Machine Corp., 517 F.2d 997, 1000 (2d Cir. 1975); see also Ex. 18, 
Deposition of Steven Wilamowsky, corporate representative of Bingham McCutchen LLP, dated 
January 27, 2010 (“Wilamowsky Dep.”) at 19:22-20:4; 68:3-11; Ex. 17, Feldman Dep. at 29:11-
31:4. 
36 See Ex. 9, In re Nat’l. Energy & Gas Transmission, Inc., 429 F.3d 297 (4th Cir. 2007), cert. 
denied, 128 S.Ct. 1445 (2008). 
37 See Ex. 11, Stipulation attached to Motion to Approve Settlement, at ¶ 7, page 6. 
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B. NEGT Did Not Waive Its Right To Bring This Subrogation  Action 

23. Next, ET Power relies on language in the NEGT Guarantee to bar enforcement of 

subrogation rights that arise under the GTN Guarantee. Specifically, ET Power reads Paragraph 

4 of the NEGT Guarantee in an unintended manner to produce a anomalous result that would 

permit NEGT or GTN to assert their own respective subrogation rights, but inexplicably not 

those of each other.38  This argument fails for several independent reasons.   

24. First, NEGT is not seeking to enforce the subrogation rights arising out of NEGT 

Guarantee, but instead, as the assignee of the GTN Guarantee.  Thus, any defenses that might be 

applicable to NEGT in its individual capacity and pursuant to the NEGT Guarantee cannot be 

asserted against NEGT in its capacity as assignee asserting GTN’s rights under the GTN 

Guarantee.  Logan v. JKV Real Estate Services (In re Bogdan), 414 F.3d 507, 514 (4th Cir. 2005) 

(assignee stands in the shoes of the assignor and is subject only to defenses that could have been 

asserted against the assignor).  On this basis alone, ET Power’s waiver argument fails.   

25. Second, ET Power improperly attempts to breath new life into a provision of the 

NEGT Guarantee that has already been fully discharged.  Under the terms of both Guarantees, 

any payments made on account of one guarantee would dollar-for-dollar reduce the maximum 

potential liability under the other guarantee.39  Thus, the $140 million payment under the GTN 

Guarantee simultaneously discharged any obligation to pay that amount under the NEGT 

                                                 
38 See ET Power’s Objection, ¶¶ 16-21; see also Ex. 1, NEGT Guarantee, Paragraph 4, 
“Enforcement”. 
39 See Ex. 1, NEGT Guarantee, at ¶ 2 (“NEG Guarantor liability under this Guarantee is limited 
to the aggregate of [US $140,000,000] as reduced . . . (ii) by any amounts aid by the GTN 
Guarantor pursuant to the GTN Guarantee and not returned to the GTN Guarantor by or on 
behalf of the Guaranteed Party”); Ex. 2, GTN Guarantee, at ¶ 2 (same).  
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Guarantee.40  See, e.g., Reserve Ins. Co. v. Gayle, 393 F.2d 585, 589 (4th Cir. 1968) (“once a 

creditor has applied a payment to an obligation for which a surety or guarantor is bound, the 

latter is discharged to the extent of the payment. . . .”).  With the full amount paid under the GTN 

Guarantee, Liberty has no right to enforce through Paragraph 4 the payment of any additional 

amounts under the NEGT Guarantee.  And, as demonstrated above, Liberty has already received 

all it was entitled to receive in connection with the original Tolling Agreement and the related 

Guarantees.41  As a result, all obligations under the “Enforcement” paragraph of the NEGT 

Guarantee have been fully discharged, and it cannot form the basis barring NEGT’s subrogation 

rights.   

26. Third, as the NEGT Guarantee itself reflects, Paragraph 4 was never intended to 

preclude NEGT from asserting subrogation rights against ET Power once Liberty’s claims were 

satisfied.  By its terms, Paragraph 4, the “Enforcement” paragraph, provides generally that 

Liberty was permitted to unconditionally pursue NEGT without first exhausting any other 

remedies.42  The Paragraph lists specific examples of arguments NEGT could not use to delay or 

defeat Liberty’s pursuit of NEGT, including the existence of the GTN guarantee.  The clear 

intent of this paragraph was to benefit Liberty (as opposed to ET Power) by removing all 

                                                 
40 In addition, in several instances, joint counsel for NEGT and ET Power argued in briefs to this 
Court that the payment obligation under the Guarantees had been satisfied when the $140 million 
was paid to Liberty.  See, e.g., Memorandum of Law with Respect to Allowance of Outstanding 
Claim, Docket No. 77, Adv. Proc. 03-03104, filed Feb. 15, 2008, at 3 (“Pursuant to the terms of 
the GTN sale agreements, any liability of GTN to Liberty on account of the GTN guarantee 
would be paid directly from the Liberty escrow account, and any remaining balance would be 
released to NEGT. . . . As such, $140 million was paid to Liberty in full and final satisfaction of 
the GTN guarantee and, by its terms, the NEGT guarantee.”); see also Ex. 3, Order, at 3 (stating 
that “(a) the Payment shall be deemed to be a payment made by GTN under the GTN Guarantee; 
(b) receipt of the Payment by Liberty shall be in full and final satisfaction of GTN’s obligations 
under the GTN Guarantee . . .”).  
41 See supra section II. A. at 13-14. 
42 See Ex. 1, NEGT Guarantee. 
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potential barriers to Liberty’s immediate enforcement of the Guarantee.  Indeed, nothing in the 

Guarantees suggests that ET Power was the intended beneficiary of Paragraph 4—ET Power was 

not even a party to the Guarantees.  As such, ET Power cannot rely on this paragraph to prevent 

NEGT from recovering the amounts paid to Liberty on ET’s behalf. 43  Moreover, all payment 

obligations under the original Tolling Agreement and under the Guaranties have been fully 

discharged, and as a result, Paragraph 4’s Enforcement provision is likewise discharged.  

Therefore, NEGT is free to pursue subrogation rights as provided in Paragraph 9 of the GTN 

Guarantee.   

27. In contrast to this straight-forward reading of the NEGT Guarantee, ET Power 

instead argues that NEGT and Liberty intended that NEGT forever waive its ability to assert 

subrogation rights under the GTN Guarantee (but not under its own guarantee), although ET 

Power cannot offer any rational explanation for why the parties would have agreed to such a 

bizarre limitation.44  ET Power acknowledges that, GTN, as the deemed payor under the GTN 

Guarantee, would have been entitled to assert subrogation rights against ET Power pursuant to 

Paragraph 9 of the GTN Guarantee.45  Similarly, GTN Holdings, the immediate parent to which 

GTN assigned its subrogation rights through the Escrow Agreement, also would have been 

entitled to assert subrogation rights against ET Power.  Even GTN Holding’s parent, Gas 

Transmission Corporation, would have been entitled to assert these subrogation rights against ET 

Power.  But NEGT, the ultimate parent of all of those entities (whose creditors would ultimately 

                                                 
43 To qualify as a third-party beneficiary, ET Power must show that the NEGT Guarantee was 
intended for its benefit in a direct, not incidental, fashion.  Edge Management Consulting, Inc. v. 
Blank, 25 A.D.3d 364, 368 (1st Dep’t 2006).  Here, the NEGT Guarantee was clearly intended 
for the benefit of Liberty, not ET Power, particularly because Section 9 of the Guarantee 
explicitly provided for NEGT’s ability to enforce subrogation rights against ET Power.  
44 See Ex. 16, Goldstein Dep. at 157:4-160:8. 
45 See Objection, ¶ 19. 
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benefit from the exercise of subrogation rights by any subsidiary), is purportedly barred from 

asserting those very same rights.  However, if NEGT were to transfer those rights to any other 

entity, that transferee could assert those rights, because the waiver language ET Power relies 

upon applies only to NEGT.  ET Power can offer no logical explanation or policy justification 

that would support such an anomalous result.  Matter of Lipper Holdings v. Trident Holdings, 

LLC, 1 A.D.3d 170, 766 N.Y.S.2d 561 (N. Y. App. Div. 2003) (“A contract should not be 

interpreted to produce a result that is absurd, commercially unreasonable or contrary to the 

reasonable expectations of the parties”). 

28. Ultimately, ET Power’s waiver argument is meritless and fails as a matter of law.   

III. ET POWER SHOULD BE ESTOPPED FROM CHALLENGING NEGT’S 
SUBROGATION RIGHTS  

29. Finally, ET Power should be estopped from challenging NEGT’s subrogation 

rights.  A party is equitably estopped under general bankruptcy law if: 1) the party to be estopped 

knew the relevant facts; 2) that party intended for its conduct to be acted or relied upon, or the 

party acting had the right to believe the conduct was intended; 3) the acting party was ignorant of 

the true facts; and 4) the acting party relied on the conduct to its injury.  First Union Comm. 

Corp. v. Nelson, Mullins, Riley & Scarborough, 81 F.3d 1310, 1317 (4th Cir. 1996).  New York 

and Maryland both recognize the doctrine of equitable estoppel, and while they articulate their 

standards in somewhat different terms, the general application is the same.  General Elec. 

Capital Corp. v. Armadora, 37 F.3d 41, 45 (2d Cir. 1994) (applying New York law); Petroleum 

Traders Corp. v. Baltimore Cty., No. 06-cv-444, 2009 WL 2982942, at * 6 (D. Md. Sept. 14, 

2009).  Under either standard, silence by one who has a duty to speak up or knows that another is 

making a contrary assumption may constitute a concealment of facts or false misrepresentation 
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for estoppel purposes.  First Union, 81 F.3d at 1317; General Elec., 37 F.3d at 45 (estopping 

party from offering competing interpretation of contractual language). 

30. Here, ET Power affirmatively represented early on that it would ultimately bear 

the responsibility for any payments made to Liberty under the GTN Guarantee.  Specifically, in a 

March 9, 2004 presentation by ET Power to NEGT senior management, ET Power affirmatively 

represented that if Liberty were paid under the GTN Guarantee, then subrogation claims to 

recover that payment would be made against ET Power.46  Then, in its Disclosure Statement filed 

in connection with its Plan of Liquidation, ET Power discussed at length the potential effect of 

several tolling agreements, including the agreement with Liberty.47  After discussing the details 

of the Liberty dispute, as well as disputes with others, ET Power analyzed the potential “Impact 

on Creditor Recoveries” of such matters:   

The outcome of the arbitrations against Liberty, Southaven and Caledonia 
(collectively, the “Tolling Arbitrations”) likely will be the single most decisive 
factor in determining the percentage recoveries to creditors of ET Power (Class 6) 
and ET Holdings (Class 5).  As noted above, the Liberty arbitrator will select one 
of the parties’ baseball arbitration offers [Liberty’s offer was $145 million and ET 
Power’s offer was $95 million]. . . . If the Debtors prevail entirely in the Tolling 
Arbitrations . . . then the percentage recovery for holders of Allowed Class 5 
Claims likely will range from 90% to 100% and the percentage recovery for 
holders of Allowed Class 6 Claims likely will range from 90% to 100%.  
Conversely, if the Debtors are entirely unsuccessful in the Tolling Arbitrations 
(i.e., Liberty’s baseball arbitration offer is selected and the Southaven/Caledonia 
arbitrators determine that ET Power must satisfy the asserted claims in full), then 
the percentage recovery for holders of Allowed Class 5 Claims likely will range 

                                                 
46 See Ex. 15, March 9, 2004 Presentation Slides, at 26 (stating under “ET Power Recovery 
Assumptions and Qualifications” heading, that “Guarantee claims assume counterparty goes 
through beneficiary entity first, then issuing entity subsequent except for GTN claims, which are 
paid in full by GTN.  GTN then files claims for paid amounts against ET Power”) (emphasis 
added).  This document reflects the participation of Sutherland, Asbill & Brennan, which was 
special energy counsel to all debtors at that time.  Remarkably, Sutherland is currently 
representing ET Power against NEGT in this dispute.   
47 See Ex. 7, Excerpts of ET Disclosure Statement, Section 9, pages 21-24. 
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from 25% to 30% and the percentage recovery for holders of Allowed Class 6 
Claims likely will range from 35% to 45%.48 

At best, if ET Power prevailed in the “Baseball arbitration,” it would still owe Liberty $95 

million.  Id. at 22.  By including the discussion of the Liberty obligation in this analysis, ET 

Power acknowledged that the outcome of the Liberty dispute would affect its creditors’ 

recoveries, and this would be true only if ET Power, rather than its guarantors, would ultimately 

shouldered the burden of the Liberty obligation.49  ET Power’s own lawyers, who also 

represented NEGT, testified that it was assumed that ET Power would ultimately be responsible 

for any payment made by either NEGT or GTN under their respective Guarantees.50  Moreoever, 

ET Power’s current Plan Administrator, who previously advised the Unsecured Creditor’s 

Committee, acknowledged that he and the Committee had a role in preparing the ET Power 

Disclosure Statement.51 

31. Although ET Power had publicly acknowledged through its Disclosure Statement 

that it expected to be responsible for the Liberty obligation, it now claims that it had secretly 

concluded that it would challenge future exercise of NEGT’s subrogation rights.  In fact, ET 

Power now claims that it reached this conclusion before NEGT allowed the $140 million to be 

released from the Escrow Account to satisfy the GTN Guarantee.52  However, ET Power failed 

                                                 
48 Id., at 23-24 (internal footnote omitted). 
49 ET Power’s Plan Administrator recognized this obligation and has maintained a reserve of at 
least $140 million to cover that obligation since the effective date of the Plan.  See Ex. 16, 
Goldstein Dep. at 124:17-140:25. 
50 See Ex. 17, Feldman Dep. at 45:16-47:20. 
51 See Ex. 16, Goldstein Dep. at 51:12-55:20; see also Ex. 7, ET Power Disclosure Statement, at 
55 (acknowledging involvement of the Unsecured Creditors Committee, for which Charles 
Goldstein, the current Plan Administrator, was a financial advisor). 
52 According to Charles Goldstein, who previously advised the ET Power Unsecured Creditors 
Committee and later became (and remains) ET Power’s Plan Administrator, he was aware before 
Plan Confirmation in early May 2005 and before payment of the $140 million, of the arguments 
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to notify either NEGT or their joint counsel, Willkie Farr, of this material divergence in 

interests.53  Had NEGT or Willkie Farr been notified of ET Power’s position, the sale of GTN 

and the payment of the $140 million could have been structured differently to protect NEGT’s 

subrogation rights.54  For example, NEGT could have been denominated the payor under the 

NEGT Guarantee, which would provide exactly the same benefits to the creditors of both the 

NEGT and ET Power estates while also protecting NEGT’s subrogation rights.55  At a minimum, 

NEGT could have arranged for separate counsel to fully protect its interests.  But, instead, ET 

Power was perfectly willing to silently watch its primary creditor, Liberty, be satisfied through a 

payment from another, knowing that NEGT expected to exercise GTN’s subrogation rights, and 

knowing it secretly intended to challenge those rights. 

32. Although ET Power had early on formed its conclusion about NEGT’s 

subrogation rights, it remained silent, and continued to allow NEGT to change its position to its 

detriment.  In another unseemly exercise of “gotcha” litigation tactics, ET Power now twists a 

     
ET Power is currently making against subrogation of NEGT.  See Ex. 16, Goldstein Dep. at 7:8-
11; 22:2-7; 26:24-27:2; 31:12-32:6; 44:14-46:23; 61:13-25; 62:4-12: 67:14-25 (“Q.  So you say 
that it's always been the creditors committee's position that it could assert the arguments it is 
asserting now against the exercise of subrogation rights under either of those two guarantees?  A.  
There were discussions at -- as part of the plan assessment that was done, there was activity -- or 
not activity, there was discussion of the subrogation cases, not just within Liberty but within 
Southaven and Caledonia, guarantees that were included there also.  So... Q.  And when you say 
there were discussions, this was discussions at the creditor committee level?  A.   Yes.  Q.  And 
this is back prior to plan confirmation?  A.  Yes.  Q.  And at that point the creditors committee 
was aware of the arguments that ET Power is currently making today? A.  Absolutely.”).  
(emphasis added). 
 
53 See Ex. 17, Feldman Dep. at 24:10-22; 32:23-33:7; Ex. 18, Wilamowsky Dep. at 28:21-29:25; 
33:15-34:3; Ex. 16, Goldstein Dep. at 67:14-25; 82:24-83:10; 83:23-84:9.  See also Ex. 8, 
Excerpts of May 12, 2005 hearing before Bankruptcy Court, at 24:4-5 (counsel for ET Power 
and NEGT stated his belief that there “was an exact identity of interest between GTN  and ET 
Power”). 
54 See Ex. 18, Wilamowsky Dep. at 54:1-55:5; Ex. 17, Feldman Dep. at 32:23-34:20. 
55 See Ex. 17, Feldman Dep. at 24:10-25:17; 33:8-34:20. 
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joint victory against Liberty into an argument against NEGT’s subrogation rights.  As referenced 

above, after Liberty received the $140 million under the GTN guarantee, it allocated that 

payment in such a way that Liberty then argued that it was entitled to an additional payment of 

approximately $17 million.  Believing that its interests were aligned with ET Power’s, NEGT 

joined ET Power in challenging this position (and shared the cost of those efforts), arguing that 

the amount at issue constituted unrecoverable post-petition interest.56  Ultimately, these joint 

efforts culminated in an appeal to the Fourth Circuit, which ruled favor of NEGT and ET 

Power.57  Now, ET Power points to this joint victory as a basis for denying NEGT’s subrogation 

rights, claiming that Liberty was not “paid in full” because it did not recover the additional $17 

million.58  Even counsel representing ET Power and NEGT (Willkie Farr and later Bingham 

McCutchen) were unaware that ET Power would use the favorable outcome of the $17 million 

post-petition interest issue to argue against NEGT’s recovery on a $140 million claim.59  Had 

NEGT known of this material conflict, it could have taken steps to protect its interests. 

33. Throughout this process, NEGT reasonably expected, based on ET Power’s 

affirmative representations, that it would be subrogated to the rights of Liberty.  The sale of GTN 

to TransCanada, the conduct of the Liberty arbitration, litigation, and appeals, and the plans of 

reorganization and liquidation of the debtors were all premised on NEGT’s ability to assert 

                                                 
56 See supra notes 20-22 and accompanying text, at 7-8.  See also Ex. 17, Feldman Dep. at 
24:10-25:17 (stating that Willkie Farr successfully represented both ET Power and NEGT in the 
post-petition appeals, not knowing of any conflicts of interests between the two clients caused by 
the outcome on those issues). 
57 See Ex. 9, In re:  Nat’l Energy & Transmission, Inc., 429 F.3d 297 (4th Cir. 2007), cert. 
denied, Liberty Elec. Power, LLC v. Nat’l Energy & Gas Transmission, Inc.,128 S.Ct. 1445 
(2008); see also Ex. 18, Wilamowsky Dep. at 15:23-17:19. 
58 See Objections, ¶¶ 22-24; see Ex. 16, Goldstein Dep. at 85:17-87:11. 
59 See Ex. 17, Feldman Dep. at 24:10-26:10; Ex. 18, Wilamowsky Dep. at 41:17-42:22; 43:9-
46:8. 
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subrogation rights against ET Power based on the satisfaction of ET Power’s obligation to 

Liberty.  Given ET Power’s conduct, basic equity principles, in addition to the legal reasons 

outlined above, compel the rejection of ET Power’s arguments.  See Taylor v. Furnace Assocs., 

Inc. (In re Taylor), 2008 WL 4225761, at * 4 (Bankr. D. Md. Sept. 10, 2008) (“Based on 

‘principles of natural reason and justice, [equitable] subrogation is a highly favored doctrine and 

expansively applied.’”). 

CONCLUSION 

34. NEGT has a right of subrogation under Bankruptcy Code § 509(a) or, 

alternatively, has a right of equitable subrogation.  As a result, NEGT is entitled to receive a pro 

rata distribution from the ET Power estate on account of the $140 million paid under the GTN 

Guarantee.  A contrary result would provide a windfall to ET Power’s creditors, to the detriment 

of NEGT’s creditors. 

WHEREFORE, NEGT respectfully requests that the Court grant its Motion for 

Summary Judgment and award NEGT such other and further relief as this Court may deem just 

or proper. 
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