
IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Avadel Specialty Pharmaceuticals, LLC,1 

Debtor. 

Chapter 11 

Case No. 19-10248 (CSS) 

MOTION FOR THE ENTRY OF INTERIM AND FINAL ORDERS (I) AUTHORIZING 
UNSECURED FINANCING PURSUANT TO 11 U.S.C. §§ 105(A), 362 AND 364, AND 

(II) SCHEDULING A FINAL HEARING PURSUANT TO BANKRUPTCY
RULE 4001(C); AND (III) GRANTING RELATED RELIEF 

The above-captioned debtor and debtor-in-possession (the “Debtor”) hereby moves the 

Court (this “Motion”), pursuant to sections 105(a), 362 and 364 of title 11 of the United States 

Code, 11 U.S.C. §§ 101, et seq. (the “Bankruptcy Code”), Rules 2002, 4001 and 9014 of the 

Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 4001-2 of the Local 

Bankruptcy Rules for the District of Delaware (the “Local Rules”), for entry of an interim order, 

substantially in the form attached hereto as Exhibit “A” (the “Interim DIP Order”), and a final 

order (the “Final DIP Order” and, together with the Interim DIP Order, the “DIP Orders”), 

providing: 

A. authorization for the Debtor in its capacity as a borrower (the “Borrower”) to obtain a non-
amortizing revolving credit facility (the “DIP Facility”) provided by Avadel US Holdings,
Inc. (“AUSH” or, in its capacity as lender, the “DIP Lender”) subject to the terms and
conditions hereof and in the DIP Documents (as defined below) in a principal amount of
up to $2,700,000, of which up to $716,000 is requested to be approved pursuant to the
Interim DIP Order;

B. authorization for the Debtor to enter into that certain Binding Agreement on the Terms and
Conditions for $2,700,000 Unsecured Debtor-In-Possession Credit Facility between the
Borrower and the DIP Lender (as amended, restated or otherwise modified from time to
time in accordance with the terms thereof, the “DIP Credit Agreement”; together with all
agreements, documents, and instruments delivered or executed in connection therewith, the

1 The business address and the last four (4) digits of the Debtor’s federal tax identification number is Avadel 
Specialty Pharmaceuticals, LLC, 16640 Chesterfield Grove Road, Suite 200, Chesterfield, MO 63005 (8959).   
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“DIP Documents”), a copy of which DIP Credit Agreement is attached hereto as Exhibit 
“B”, and to perform such other and further acts as may be required in connection with the 
DIP Documents; 

C. authorization for the Debtor to use the DIP Facility and the proceeds thereof to pay 
postpetition operating expenses and other working capital and financing requirements of 
the Borrower, certain transaction fees, costs and expenses and certain other costs and 
expenses of administration of this chapter 11 case; 

D. the granting of unsecured claims against the Debtor’s estate to the DIP Lender with respect 
to the DIP Obligations (as defined below), pari passu with third-party general unsecured 
prepetition claims, on the terms and conditions set forth in the DIP Documents; 

E. for an interim hearing (the “Interim Hearing”) to consider entry of the Interim DIP Order, 
among other things, (1) authorizing the Borrower, on an interim basis, to borrow from the 
DIP Lender under the DIP Documents up to an aggregate principal amount not to exceed 
$716,000; 

F. for a final hearing (the “Final Hearing”) to consider entry of the Final DIP Order 
authorizing, among other things, the balance of the borrowing under the DIP Documents 
on a final basis, as set forth in the DIP Motion and the DIP Documents; and 

G. related relief.2 

In support of this Motion, Debtor respectfully states: 

Status of the Case 

1. On the date hereof (the “Petition Date”), the Debtor commenced this case (the 

“Chapter 11 Case”) by filing a voluntary petition for relief under chapter 11 of the Bankruptcy 

Code in the United States Bankruptcy Court for the District of Delaware (the “Court”). 

2. The Debtor has continued in possession of its property and is operating and 

managing its business as a debtor-in-possession pursuant to sections 1107(a) and 1108 of the 

Bankruptcy Code.   

3. No request has been made for the appointment of a trustee or examiner and a 

creditors’ committee has not yet been appointed in these Chapter 11 Cases. 

                                                 
2 Unless otherwise stated, capitalized terms used but not defined in this Motion have the meaning ascribed to them 

in the First Day Declaration or the DIP Credit Agreement. 
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Jurisdiction, Venue and Statutory Predicates 

4. The Court has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 1334.  

Venue is proper in this district pursuant to 28 U.S.C. §§ 1408 and 1409.  This matter is a core 

proceeding within the meaning of 28 U.S.C. § 157(b)(2). 

5. The statutory predicates for the relief set forth herein are sections 105(a), 362, and 

364 of the Bankruptcy Code, Bankruptcy Rules 2002, 4001, and 9014, and Local Rule 4001-2. 

Background 

A. The Debtor 

6. ASP is a pharmaceutical company engaged in the business of the commercializing, 

marketing and distributing NOCTIVA™ (desmopressin acetate) nasal spray.  NOCTIVA™ was 

approved in March 2017 by the U.S. Food and Drug Administration for the treatment of nocturia 

due to nocturnal polyuria in adults and is ASP’s sole commercial product.  ASP has experienced 

several market challenges in its efforts to commercialize and increase sales volume while the 

overall growth for NOCTIVA™ has been slower than anticipated.  As a result, ASP has 

experienced losses since its inception, and as of the Petition Date, has an accumulated deficit, due 

in part to costs relating to underachieving sales, unanticipated competition, and certain supply 

agreements. 

7. In November 2018, ASP commenced a process to find a co-promoter for 

NOCTIVA™, but the process yielded no material interest.  After a strategic review, ASP decided 

to exit its business.  Accordingly, ASP commenced this Chapter 11 Case to pursue a sale of its 

assets and to wind down its business.  ASP is seeking proposals for a sale of all or any combination 

of its assets including but not limited to a sale of all or substantially all assets, of the Debtor’s new 

drug application for NOCTIVA™ and its inventory, for only its new drug application for 
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NOCTIVA™, or for only its NOCTIVA™ inventory.  After conducting this sale process, ASP 

intends to liquidate any remaining assets and wind down any remaining operations. 

8. A detailed factual background of the Debtor’s business and operations, as well as 

the events precipitating the commencement of these Chapter 11 Cases, is more fully set forth in 

the Declaration of Gregory J. Divis in Support of the Debtor’s Chapter 11 Petition and Requests 

for First Day Relief (the “First Day Declaration”), filed contemporaneously herewith and 

incorporated herein by reference. 

 B. The Debtor’s Prepetition Funding 

9. Before the Petition Date and as more fully set forth in the First Day Declaration, 

AUSH funded the Debtor’s operations since September 2017.  The Debtor has no other secured or 

unsecured funded indebtedness.  As of the Petition Date, the Debtor was largely current with its 

third-party accounts payable.  The Debtor has unsecured obligations consisting of accounts 

payable to various third-party vendors and other creditors. 

C. Approval of the DIP Facility is Necessary to Meet the Debtor’s Immediate 
Need for Liquidity 

10. As set forth above, before the Petition Date, AUSH funded the Debtor’s operations.  

As projected in the budget attached as Exhibit A to the DIP Credit Agreement (the “Budget”), after 

the Petition Date, the Debtor’s projected revenues are likely to be insufficient to fund adequately 

the Debtor’s operations and working capital needs and the additional cash flow required to fund 

the administrative expenses of this Chapter 11 Case.  Absent approval of the DIP Facility, the 

Debtor will almost certainly experience business disruptions.  Moreover, the Debtor believes that 

approved and demonstrated access to liquidity through the DIP Facility is essential to provide the 

Debtor’s employees, vendors and service providers, and other stakeholders confidence in the 
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Debtor’s ability to continue operating while it pursues an asset sale pursuant to section 363 of the 

Bankruptcy Code (the “Section 363 Sale”).   

11. Accordingly, the Debtor has an immediate and compelling need for access to the 

DIP Facility.  Among other things, this access is necessary to continue the operation of its business 

in an orderly manner, maintain business relationships with customers and vendors, pay employees 

and satisfy other working capital and operational needs—all of which are necessary to preserve 

and maintain the Debtor’s going-concern value and, ultimately, conduct successfully a Section 363 

Sale.  Based on these circumstances, the Debtor requires the funding provided by the proposed 

DIP Facility to avoid immediate and irreparable harm to its operations, business and estate. 

12. In addition, the Debtor believes alternative financing on more favorable terms is 

not available.  Among other terms, the DIP Facility provides for (i) priority of the DIP Obligations 

pari passu with third-party general unsecured claims without any further or other security or credit 

support (e.g., no grant of debtor-in-possession liens or allowance of super-priority administrative 

expenses or administrative expenses), (ii) no commitment or other fees, (iii) contract interest at an 

annual rate of 5% and default interest at an annual rate of 7.5%, (iv) no limitations on the use of 

the proceeds of the DIP Obligations other than adherence to the Budget subject to reasonable and 

customary permitted variances, (v) reasonable case milestones, and (vi) other terms and conditions 

that are fair and reasonable.  Thus, the Debtor submits that the DIP Facility is the best option to 

finance its liquidity needs for this Chapter 11 Case.  
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Summary of the Terms and Conditions of the Proposed DIP Facility3 

A. Summary of Essential Terms under Bankruptcy Rule 4001(c)(1)(B) and 
Local Rule 4001-2(a)(ii) 

13. Pursuant to Bankruptcy Rule 4001(c)(1)(B) and Local Rule 4001-2(a)(ii), the 

following chart summarizes the essential terms of the proposed DIP Facility, together with 

references to applicable sections of the relevant source documents. 

Bankruptcy Rule / 
Local Rule Summary of Material Terms 

DIP Credit 
Agreement Parties 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 
 

Borrower:  The Debtor. 
 
Guarantor:  None. 
 
Agent:  None. 
 
Lender:  Avadel US Holdings, Inc. 
 
See DIP Credit Agreement at 1. 
 

Commitment 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 

The DIP Facility made available to Borrower in a principal amount of 
up to $2,700,000 (the “Commitment”), of which up to $716,000 shall 
be available during the period from the Closing Date (as defined 
below) through the entry of the final order of the Bankruptcy Court 
approving the DIP Facility (the “Final Order”).  All advances 
outstanding under the DIP Facility (the “Advances”) shall become due 
and payable on the Termination Date (as defined below) in the priority 
and on the terms set forth in this Agreement. 
 
See DIP Credit Agreement at 1. 
 

Ranking / Priority 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 

All obligations of Borrower under the DIP Facility and all amounts 
owing by Debtor in respect thereof at all times shall constitute allowed 
prepetition unsecured claims, which shall not have super-priority 
administrative expense or administrative expense status, and shall be 
pari passu with third-party prepetition unsecured claims that may be 
allowed against the Debtor. 
 
See DIP Credit Agreement at 3. 

                                                 
3 The summaries contained in this Motion are qualified in their entirety by the provisions of the DIP Documents.  

To the extent anything in this Motion is inconsistent with such documents, the terms of the applicable documents 
shall control.  Each capitalized term used and not otherwise defined in these summaries shall have the meaning 
assigned thereto in the DIP Credit Agreement. 
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Bankruptcy Rule / 
Local Rule Summary of Material Terms 

 
Interest Rates and 
Fees 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 

Interest:  All Advances will bear interest at a rate per annum equal to 
5.00% (the “Contract Rate”), calculated on the basis of the actual 
number of days elapsed in a year of 365 days and payable monthly in 
arrears.  Upon the occurrence and during the continuance of an Event 
of Default, interest/fees will accrue on any Advance at a rate of 7.5% 
per annum (the “Default Rate”) instead of the Contract Rate. 

No Fees:  There shall be no fees due from the Debtor in consideration 
of the DIP Facility. 
 
See DIP Credit Agreement at 3. 
 

Term 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 

The term of this Agreement shall expire, and Lender’s obligation to 
fund Advances under the DIP Facility shall terminate, upon the earliest 
date of occurrence of any of the following (each, a “Termination 
Date”):  (i) dismissal of the Bankruptcy Case or conversion of the 
Bankruptcy Case to a case under Chapter 7; (ii) appointment by the 
Bankruptcy Court of a Chapter 11 trustee, or an examiner with 
expanded powers relating to the operation of the business of any 
Debtor; (iii) the Interim DIP Order shall not have been entered by the 
Bankruptcy Court on or before the date which is four (4) business days 
after the petition date; (iv) the Final DIP Order shall not have been 
entered by the Bankruptcy Court on or before the date which is thirty 
(30) days after the petition date; (v) twelve (12) months after the 
petition date,  assuming the Final DIP Order has been entered as 
provided herein; or (vi) the effective date of a plan of reorganization or 
liquidation in the Bankruptcy Case. 
 
See DIP Credit Agreement at 2. 
 

Events of Default 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 
 

The occurrence of any of the following shall be an event of default 
(“Event of Default”):  (i) violation of any covenants set forth in the DIP 
Credit Agreement; (ii) Borrower (a) obtains or seeks approval to obtain 
additional financing under Section 364(c) or (d) of the Bankruptcy 
Code (unless such financing is proposed to refinance and pay the 
obligations in full in cash under the DIP Facility along with the 
termination of the DIP Credit Agreement), (b) grants or seeks approval 
to grant any postpetition lien on any property of Borrower, including 
cash, without the prior written consent of Lender, (c) files any action 
or challenge against Lender under the DIP Facility; (iii) any change of 
control of Borrower; and (iv) failure by Borrower to meet mutually 
agreed Bankruptcy Case milestones by the mutually agreed dates, as 
set forth in Exhibit A attached to the DIP Credit Agreement. 
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Bankruptcy Rule / 
Local Rule Summary of Material Terms 

 
See DIP Credit Agreement at 2. 
 

Use of DIP Facility 
& Limitations on 
Use 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 

Amounts available under the DIP Facility shall be used in a manner 
consistent with the Budget and the DIP Orders for payment of the 
following, as set forth in the Budget: (i) postpetition operating 
expenses and other working capital and financing requirements of 
Borrower; (ii) certain transaction fees, costs and expenses; and (iii) 
certain other costs and expenses of administration of the Bankruptcy 
Case, including professional fees. 
 
Borrower may not, without the prior written consent of Lender, except 
as expressly permitted in the DIP Facility documents or as 
contemplated by the Budget, make payments on account of any 
prepetition indebtedness of the Debtor. 
 
See DIP Credit Agreement at 1 & 5. 
 

Conditions 
Precedent to Initial 
Borrowing 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 

The commitment of Lender to provide the DIP Facility shall be 
conditioned upon satisfaction of the following conditions precedent 
(the date upon which all such conditions precedent shall be satisfied, 
the “Closing Date”): 
 
1. The petition commencing the Bankruptcy Case shall have been 

filed with the Bankruptcy Court. 
 
2. All motions and other documents to be filed with and submitted to 

the Bankruptcy Court in connection with the DIP Facility and the 
approval thereof, in form and substance reasonably satisfactory to 
Lender, shall have been filed with the Bankruptcy Court. 

 
3. The execution of the promissory note made by Borrower in favor 

of Lender, as attached to the DIP Credit Agreement as Exhibit B. 
 

4. The entry of the Interim DIP Order by the Bankruptcy Court. 
 
Lender’s commitment to lend is expressly subject to the entry and 
terms of the DIP Orders (and any other necessary and appropriate court 
orders) by the Bankruptcy Court, which order or orders must not be 
subject to any stay and acceptable to Lender in its reasonable 
discretion; provided, that from the Closing Date until the entry of the 
Final Order acceptable to Lender in its reasonable discretion, Lender 
will make up to $716,000 of the DIP Facility commitment available on 
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Bankruptcy Rule / 
Local Rule Summary of Material Terms 

the terms and conditions specified in the DIP Credit Agreement and in 
the Interim DIP Order. 
 
Without limiting in any way Lender’s reasonable discretion, the DIP 
Orders shall provide for the following, among other things: 
 
1. That all indebtedness, liabilities and obligations of Borrower to 

Lender arising under the DIP Facility shall be allowed unsecured 
claims against the Debtor and treated pari passu with allowed 
third-party prepetition claims against the Debtor; 

 
2. Adequate notice has been given to all necessary parties of the 

hearing pursuant to which the Bankruptcy Court has entered the 
applicable order; and  

 
3. A finding that Lender has acted in good faith and the transaction 

was negotiated at arm’s-length. 
 
See DIP Credit Agreement at 1. 
 

Conditions 
Precedent to Each 
Advance 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 

Conditions precedent to each Advance under the DIP Facility shall be: 
(i) the absence of any Event of Default; (ii) receipt of a customary 
borrowing notice form the Borrower; (iii) there being no legal bar to 
Lender making the applicable Advance; (iv) the effectiveness of the 
DIP Order authorizing the DIP Facility and such DIP Order not having 
been reversed, vacated or stayed and not having been amended, 
supplemented or otherwise modified without the prior written consent 
of Lender; and (v) the amount of any such borrowing or issuance is 
consistent with the Budget and not in excess of the Commitment. 
 
See DIP Credit Agreement at 4-5. 
 

Budget Covenants 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 

During the period commencing on the Closing Date and ending on the 
Termination Date, so long as no Event of Default exists under this 
Agreement, Advances under the DIP Facility shall be available to 
Borrower in an aggregate amount not to exceed the Budget; provided, 
however, that any Advance to be made in connection with a budgeted 
item may exceed the aggregate amount set forth in the Budget by ten 
percent (10%), as long as the aggregate amount of the Advances does 
not exceed the Commitment. 
 
See DIP Credit Agreement at 2-3. 
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Bankruptcy Rule / 
Local Rule Summary of Material Terms 

Reporting 
Information 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 
 

Borrower shall deliver updates and weekly variance reports to such 
Budget, each in form reasonably acceptable to Lender. 
 
See DIP Credit Agreement at 2. 
 

Chapter 11 
Milestones 
 
Fed. R. Bankr. P. 
4001(c)(1)(B)(vi); 
Local R.4001-2(a)(ii) 
 

The Debtor shall comply with the following milestones in connection 
with the Section 363 Sale: 

(a) Entry on or before March 29, 2019 of a final order 
pursuant to Section 363 of the Bankruptcy Code, in form and substance 
acceptable to the DIP Lender, for the sale of part or all of the Debtor’s 
assets (the “363 Order”); and 

(b) Closing of the sale of part or all of the Debtor’s assets 
pursuant to the 363 Order on or before April 10, 2019. 
 
See DIP Credit Agreement, Ex. A. 
 

Liens and Priority 
Claims 
 
Fed. R. Bankr. P. 
4001(c)(1)(B)(i); 
Local R. 4001-
2(a)(i)(D), 4001-
2(a)(ii) 
 

None. 
 

Carve Out 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(i)(F) 
 

None. 
 

Stipulations to 
Prepetition Liens 
and Claims 
 
Fed. R. Bankr. P. 
4001(c)(1)(B)(iii); 
Local R. 4001-
2(a)(i)(B) 
 

None. 

Adequate Protection 
 

None. 
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Bankruptcy Rule / 
Local Rule Summary of Material Terms 

Fed. R. Bankr. P. 
4001(c)(1)(B)(ii) 
 
Waiver/Modification 
of the Automatic 
Stay 
 
Fed. R. Bankr. P. 
4001(c)(1)(B)(iv) 

None. 

Waiver/Modification 
of Applicability of 
Nonbankruptcy Law 
Relating to 
Perfection or 
Enforceability of 
Liens 
 
Fed. R. Bankr. P. 
4001(c)(1)(B)(vii) 
 

None. 

Indemnification 
 
Fed. R. Bankr. P. 
4001(c)(1)(B)(ix) 

None. 

Counsel Fees & 
Expenses 
 
Fed. R. Bankr. P. 
4001(c)(1)(B); Local 
R. 4001-2(a)(ii) 

Each of Borrower and Lender shall bear its own costs, fees and 
expenses incurred in connection with the DIP Facility; notwithstanding 
the foregoing, Borrower may use DIP Facility proceeds for payment of 
professional fees and expenses as set forth in the Budget. 
 
See DIP Credit Agreement at 5. 
 

Waiver/Modification 
of the Automatic 
Stay; Remedies 
 
Fed. R. Bankr. P. 
4001(c)(1)(B)(iv) 

Upon entry of the Interim DIP Order, without further approval of the 
Court, the Debtor is authorized, and the automatic stay imposed by 
Bankruptcy Code section 362 shall be lifted to the extent necessary, to 
perform all acts and to make, execute and deliver all instruments and 
documents (including, without limitation, the DIP Credit Agreement), 
and to take all other acts required under or in connection with the DIP 
Documents. 
 
See Interim DIP Order, ¶ 5(e) 
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B. Highlighted Provisions under Local Rule 4001-2(a)(i) 

14. Local Rule 4001-2(a)(i) requires this Motion to recite whether the DIP Orders or 

the other DIP Documentation contain any of the following seven provisions and, to the extent such 

provisions are present, to identify their location in the relevant documents justify their inclusion. 

(i) Local R. 4001-2(a)(i)(A)—Cross-Collateralization Protection.  Not Applicable. 

(ii) Local R. 4001-2(a)(i)(B)—Challenge Period.  Not applicable. 

(iii) Local R. 4001-2(a)(i)(C)—506(c) Waiver.  Not applicable. 

(iv) Local R. 4001-2(a)(i)(D)—Liens on Avoidance Actions.  Not applicable. 

(v) Local R. 4001-2(a)(i)(E)—Roll-Up.  Not applicable. 

(vi) Local R. 4001-2(a)(i)(F)—Disparate Carve Out Treatment.  Not applicable. 

(vii) Local R. 4001-2(a)(i)(G)—Nonconsensual Priming.  Not applicable. 

(viii) Local R. 4001-2(a)(i)(H)—Section 552(b)(1).  Not applicable. 

Relief Requested 

15. The Debtor seeks entry of the Interim DIP Order and, pending the Final Hearing, 

the Final DIP Order, in each case: (a) authorizing the Debtor to obtain the DIP Facility; (b) 

authorizing the Debtor to enter into the DIP Documents; (c) authorizing the Debtor to use the DIP 

Facility and the proceeds thereof; (d) scheduling a Final Hearing to consider entry of the Final DIP 

Order and a deadline to file any objection to the Final DIP Order; and (e) granting related relief. 

Basis for Relief 

A. The Debtor’s Decision to Obtain the DIP Facility Should Be Approved. 

16. Courts grant debtors in possession considerable deference in acting in accordance 

with their business judgment in obtaining post-petition secured credit, as long as the agreement to 

obtain such credit does not run afoul of the provisions of, and policies underlying, the Bankruptcy 

Code.  See, e.g., In re Trans World Airlines, Inc., 163 B.R. 964, 974 (Bankr. D. Del. 1994) 

Case 19-10248-CSS    Doc 7    Filed 02/06/19    Page 12 of 18



13 

(approving post-petition loan and receivables facility because such facility “reflect[ed] sound and 

prudent business judgment”); In re L.A. Dodgers LLC, 457 B.R. 308, 313 (Bankr. D. Del. 2011) 

(“[C]ourts will almost always defer to the business judgment of a debtor in the selection of the 

lender.”); In re Ames Dep’t Stores, Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990) (“[C]ases 

consistently reflect that the court’s discretion under section 364 is to be utilized on grounds that 

permit reasonable business judgment to be exercised so long as the financing agreement does not 

contain terms that leverage the bankruptcy process and powers or its purpose is not so much to 

benefit the estate as it is to benefit a party-in-interest.”). 

17. To determine whether the business judgment standard is met, a court need only 

“examine whether a reasonable business person would make a similar decision under similar 

circumstances.”  In re Exide Tech., 340 B.R. 222, 239 (Bankr. D. Del. 2006); see also In re Curlew 

Valley Assocs., 14 B.R. 506, 513-14 (Bankr. D. Utah 1981) (noting that courts should not second 

guess a debtor’s business decision when that decision involves “a business judgment made in good 

faith, upon a reasonable basis, and within the scope of [the Debtors’] authority under the 

[Bankruptcy] Code”). 

18. Furthermore, in considering whether the terms of post-petition financing are fair 

and reasonable, courts consider the terms in light of the relative circumstances of both the debtor 

and the potential lender.  In re Farmland Indus., Inc., 294 B.R. 855, 886 (Bankr. W.D. Mo. 2003); 

see also Unsecured Creditors’ Comm. Mobil Oil Corp. v. First Nat’l Bank & Trust Co.  (In re 

Elingsen McLean Oil Co., Inc.), 65 B.R. 358, 365 (W.D. Mich. 1986) (recognizing a debtor may 

have to enter into “hard bargains” to acquire funds for its reorganization).  The Court may also 

appropriately take into consideration non-economic benefits to the Debtor offered by a proposed 
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post-petition facility.  For example, in In re ION Media Networks. Inc., the Bankruptcy Court for 

the Southern District of New York held that: 

Although all parties, including the Debtors and the Committee, are 
naturally motivated to obtain financing on the best possible terms, a 
business decision to obtain credit from a particular lender is almost 
never based purely on economic terms.  Relevant features of the 
financing must be evaluated, including non-economic elements such 
as the timing and certainty of closing, the impact on creditor 
constituencies and the likelihood of a successful reorganization.  
This is particularly true in a bankruptcy setting where cooperation 
and establishing alliances with creditor groups can be a vital part of 
building support for a restructuring that ultimately may lead to a 
confirmable reorganization plan.  That which helps to foster 
consensus may be preferable to a notionally better transaction that 
carries the risk of promoting unwanted conflict. 

No. 09-13125, 2009 WL 2902568, at *4 (Bankr. S.D.N.Y. July 6, 2009) (emphasis added). 

19. Here, the DIP Facility is clearly within the Debtor’s reasonable business judgment.  

The DIP Facility provides for reasonable priority, economics, milestones, and other terms that are 

fair and reasonable.  The DIP Facility is the product of arm’s length, good faith negotiations 

between the Debtor and the DIP Lender.  The Debtor has reason to believe that the proceeds of the 

DIP Facility and its use in accordance with the Budget will be adequate to pay all administrative 

expenses due and payable during the postpetition periods.  Accordingly, entry into the DIP Facility 

is a sound exercise of the Debtor’s business, and should be approved. 

20. Moreover, entry into the DIP Facility passes any level of scrutiny.  Although the 

DIP Lender is an insider of the Debtor, each party was represented by independent counsel who 

fully informed their respective clients of the relevant facts and circumstances.  The DIP Facility 

has no terms that unfairly advantage the DIP Lender.  In fact, the priority of the DIP Obligations, 

the absence of fees and reasonable interest rate, and other terms and conditions of the DIP Facility 

are fair to the Debtor.  Accordingly, entry into the DIP Facility is entirely fair and should be 

approved  
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B. The DIP Lender Should Be Deemed Good-Faith Lenders under Section 
364(e). 

21. Section 364(e) of the Bankruptcy Code protects a good-faith lender’s right to 

collect on loans extended to a debtor, and its right in any lien securing those loans, even if the 

authority of the debtor to obtain such loans or grant such liens is later reversed or modified on 

appeal.  Section 364(e) of the Bankruptcy Code provides that: 

The reversal or modification on appeal of an authorization under this 
section [364 of the Bankruptcy Code] to obtain credit or incur debt, 
or of a grant under this section of a priority or a lien, does not affect 
the validity of any debt so incurred, or any priority or lien so granted, 
to an entity that extended such credit in good faith, whether or not 
such entity knew of the pendency of the appeal, unless such 
authorization and the incurring of such debt, or the granting of such 
priority or lien, were stayed pending appeal. 

22. As set forth above, the DIP Facility is the result of the sound exercise of the 

Debtor’s business judgment, and the product of arm’s length, good-faith negotiations between the 

Debtor and the DIP Lender.  In addition, the terms and conditions of the DIP Facility are reasonable 

and appropriate under the circumstances, and the proceeds of the DIP Facility will be used only 

for purposes that are permissible under the Bankruptcy Code and are adequate to meet the Debtor’s 

post-petition financing needs.  Accordingly, the Court should find that the DIP Agent and DIP 

Lenders are “good faith” entities within the meaning of section 364(e) of the Bankruptcy Code and 

are entitled to all of the protections afforded by that section. 

C. The Automatic Stay Should Be Modified on a Limited Basis. 

23. The Debtor requests that automatic stay imposed by section 362 be modified to the 

extent necessary to implement and effectuate the terms and provisions of the DIP Loan Documents, 

the Interim DIP Order and the Final DIP Order, as applicable.  Such and similar stay modifications 

are common-place and standard features of debtor-in-possession financing arrangements, and are 

reasonable and fair under the circumstances of these Chapter 11 Cases. 
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D. Failure to Obtain Immediate Interim Access to the DIP Facility and Cash 
Collateral Would Cause Immediate and Irreparable Harm. 

24. Bankruptcy Rules 4001(b) and (c) provides that a final hearing on motion to use 

cash collateral pursuant to section 363 and to obtain credit pursuant to section 364 of the 

Bankruptcy Code may not be commenced earlier than 14 days after the service of such motion.  

Upon request, however, the Court is empowered to conduct a preliminary expedited hearing on 

such motions and authorize the obtaining of credit and use of cash collateral to the extent necessary 

to avoid immediate and irreparable harm to a debtor’s estate. 

25. The Debtor also has an immediate need to receive advances contemplated by the 

DIP Facility to provide sufficient liquidity to maintain operations during the period between the 

Petition Date and the Final Hearing in order to continue to operate and pay administrative 

expenses.  Entry of the proposed Interim DIP Order will enable the Debtor to preserve and 

maximize value and, therefore, avoid immediate and irreparable harm and prejudice to the estate 

and all parties in interest, pending the Final Hearing.   

Request for Final Hearing 

26. Pursuant to Bankruptcy Rule 4001(c)(2), the Debtor requests that the Court 

schedule a date for the Final Hearing that is as soon as practicable, and fixes the time and date 

prior to the Final Hearing for parties to file objections to this Motion. 

Consent to Jurisdiction 

27. Pursuant to Rule 9013-1(f) of the Local Rules, the Debtor consents to the entry of 

a final judgment or order with respect to this Motion if it is determined that the Court would lack 

Article III jurisdiction to enter such final order or judgment absent consent of the parties.  
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Notice 

28. Notice of this Motion has been given to the following parties or, in lieu thereof, to

their counsel, if known:  (a) the Office of the United States Trustee for the District of Delaware; 

(b) Avadel US Holdings, Inc. as the debtor-in-possession lender; (c) the creditors holding the

twenty (20) largest general unsecured claims against the Debtor; (d) the Office of the United States 

Attorney for the District of Delaware; (e) the Internal Revenue Service; (f) the Securities & 

Exchange Commission; (g) the Delaware Secretary of State; (h) the Delaware State Treasury; and 

(i) any other party entitled to notice pursuant to Local Rule 9013-1(m)(iii).  As the Motion is

seeking “first day” relief, within two (2) business days of the hearing on the Motion, the Debtor 

will serve copies of the Motion and any order entered with respect to the Motion in accordance 

with Local Rule 9013-1(m)(iv).  The Debtor submits that, in light of the nature of the relief 

requested, no other or further notice need be given. 

No Prior Request 

29. No prior Motion for the relief requested herein has been made to this or any other

court. 

Conclusion 

WHEREFORE, the Debtor respectfully requests that this Court enter an order granting the 

relief requested herein and granting the Debtor such other and further relief as is just and proper. 

Dated:  February 6, 2019  GREENBERG TRAURIG, LLP 

Dennis A. Meloro (DE Bar No. 4435) 
The Nemours Building 
1007 North Orange Street, Suite 1200 
Wilmington, Delaware 19801 
Telephone: (302) 661-7000 
Facsimile:  (302) 661-7360 
Email:  melorod@gtlaw.com 

/s/ Dennis A. Meloro
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-and-

Paul J. Keenan Jr. (pro hac vice pending) 
John R. Dodd (pro hac vice pending) 
Reginald Sainvil (pro hac vice pending) 
Greenberg Traurig, P.A.  
333 S.E. 2nd Avenue, Suite 4400 
Miami, FL 33131 
Telephone: (305) 579-0500 
Facsimile:  (305) 579-0717 
Email: keenanp@gtlaw.com 

doddj@gtlaw.com 
sainvilr@gtlaw.com 

-and-

Sara A. Hoffman (pro hac vice pending) 
Greenberg Traurig, LLP 
The MetLife Building 
200 Park Avenue 
New York, NY 10166 
Telephone:  (212) 801-9200 
Facsimile:   (212) 801-6400 
Email:  hoffmans@gtlaw.com 

Proposed Counsel for the Debtor 
and Debtor-in-Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

Avadel Specialty Pharmaceuticals, LLC,1 

Debtor. 

Chapter 11 

Case No. 19-10248 (CSS) 

INTERIM ORDER (I) AUTHORIZING UNSECURED FINANCING 
PURSUANT TO 11 U.S.C. §§ 105(A), 362 AND 364, AND (II) SCHEDULING 

A FINAL HEARING PURSUANT TO BANKRUPTCY RULE 4001(C) 

Upon the motion dated February 6, 2019 [Docket No. __] (the “DIP Motion”) of debtor 

and debtor-in-possession Avadel Specialty Pharmaceuticals, LLC (the “Debtor”) in the above-

captioned chapter 11 case (the “Case”) before the United States Bankruptcy Court for the District 

of Delaware (the “Court”), pursuant to sections 105, 362 and 364 of title 11 of the United States 

Code (the “Bankruptcy Code”) and Rules 2002, 4001 and 9014 of the Federal Rules of Bankruptcy 

Procedure (the “Bankruptcy Rules”), seeking, among other things: 

(a) authorization for the Debtor in its capacity as a borrower (the “Borrower”) to obtain 

a non-amortizing revolving credit facility (the “DIP Facility”) provided by Avadel US Holdings, 

Inc. (the “DIP Lender”) subject to the terms and conditions hereof and in the DIP Documents (as 

defined below) in a principal amount of up to $2,700,000, of which up to $716,000 shall be 

approved pursuant to this Interim Order (as defined below); 

(b) authorization for the Debtor to enter into that certain Binding Agreement on the

Terms and Conditions for $2,700,000 Unsecured Debtor-In-Possession Credit Facility between 

the Borrower and the DIP Lender (as amended, restated or otherwise modified from time to time 

1 The business address and the last four (4) digits of the Debtor’s federal tax identification number is Avadel 
Specialty Pharmaceuticals, LLC, 16640 Chesterfield Grove Road, Suite 200, Chesterfield, MO 63005 (8959).    

Ref. Docket No. ____
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in accordance with the terms thereof, the “DIP Credit Agreement”; together with all agreements, 

documents, and instruments delivered or executed in connection therewith, the “DIP Documents”), 

a copy of which DIP Credit Agreement is attached hereto as Exhibit “A”, and to perform such 

other and further acts as may be required in connection with the DIP Documents; 

(c) authorization for the Debtor to use the DIP Facility and the proceeds thereof to pay

postpetition operating expenses and other working capital and financing requirements of the 

Borrower, certain transaction fees, costs and expenses and certain other costs and expenses of 

administration of the Case; 

(d) the granting of unsecured claims against the Debtor’s estate to the DIP Lender with

respect to the DIP Obligations (as defined below), pari passu with third-party general unsecured 

prepetition claims, on the terms and conditions set forth herein and in the DIP Documents; 

(e) pursuant to Bankruptcy Rule 4001, that an interim hearing (the “Interim Hearing”)

on the DIP Motion be held before this Court to consider entry of this order (this “Interim Order”), 

among other things, (1) authorizing the Borrower, on an interim basis, to borrow from the DIP 

Lender under the DIP Documents up to an aggregate principal amount not to exceed $716,000; 

and  

(f) that this Court schedule a final hearing (the “Final Hearing”) to consider entry of a

final order (the “Final Order”) authorizing, among other things, the balance of the borrowing under 

the DIP Documents on a final basis, as set forth in the DIP Motion and the DIP Documents; and 

(g) granting related relief.

Due and appropriate notice of the DIP Motion, the relief requested therein and the Interim 

Hearing having been served by the Debtor in compliance with Bankruptcy Rule 4001(c) and the 

Local Rules of the United States Bankruptcy Court for the District of Delaware (the “Local 
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Bankruptcy Rules”) on, among others, (a) the United States Trustee (the “U.S. Trustee”); (b) 

counsel for the DIP Lender; (c) those parties requesting notice pursuant to Bankruptcy Rule 2002; 

(d) the Office of the United States Attorney General for the District of Delaware; and (e) the 

Internal Revenue Service; the Interim Hearing having been held by this Court on February [___], 

2019; and upon the record at the Interim Hearing and after due deliberation and consideration and 

sufficient cause appearing therefor; 

IT IS FOUND, DETERMINED, ORDERED AND ADJUDGED, that:2 

 Disposition.  The DIP Motion is GRANTED on an interim basis in accordance with 

the terms of this Interim Order.  Any objections to the DIP Motion with respect to the entry of this 

Interim Order that have not been withdrawn, waived or settled on the record of the Interim Hearing, 

and all reservation of rights included therein, are hereby denied and overruled on the merits. 

 Jurisdiction.  This Court has core jurisdiction over the Case commenced on 

February [___] 2019 (the “Petition Date”), the DIP Motion, and the parties and property affected 

hereby pursuant to 28 U.S.C. §§ 157(b) and 1334.  Venue is proper in this District pursuant to 28 

U.S.C. §§ 1408 and 1409.   

 Notice.  Under the circumstances, the notice given by the Debtor of the DIP Motion, 

the relief requested therein, and the Interim Hearing constitutes due and sufficient notice thereof 

and complies with Bankruptcy Rule 4001(c) and the Local Bankruptcy Rules, and no further notice 

of the relief sought at the Interim Hearing and the relief granted herein is necessary or required. 

 Findings and Conclusions Regarding the DIP Facility. 

(a) Good cause has been shown for the entry of this Interim Order. 

                                                 
2 Findings of fact shall be construed as conclusions of law, and conclusions of law shall be construed as findings of 
fact, as appropriate, pursuant to Bankruptcy Rule 7052.   
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(b) The Debtor will not have sufficient sources of working capital and financing 

to operate its business in the ordinary course throughout the Case without the DIP Facility. 

(c) The Debtor has an immediate need to obtain the DIP Facility to, among 

other things, (i) permit the orderly continuation of its business; (ii) maintain its business 

relationships with vendors, suppliers, and customers; (iii) make payroll; and (iv) pay the 

costs of administration of its estate and satisfy other working capital and general corporate 

purposes of the Debtor.  The ability of the Debtor to obtain sufficient working capital and 

liquidity through the incurrence of the new indebtedness for borrowed money and other 

financial accommodations is vital to the preservation and maintenance of the going concern 

values of the Debtor and to the Debtor’s successful reorganization. 

(d) The Debtor is unable to obtain financing on more favorable terms from 

sources other than the DIP Lender under the DIP Documents. 

(e) The terms of the DIP Facility and the DIP Documents are fair and 

reasonable, reflect the Debtor’s exercise of prudent business judgment consistent with its 

fiduciary duties, and constitute reasonably equivalent value and fair consideration. 

(f) The DIP Facility has been negotiated in good faith and at arm’s length 

between the Debtor and the DIP Lender, and all of the Debtor’s obligations and 

indebtedness arising under, in respect of, or in connection with the DIP Facility and the 

DIP Documents (collectively, the “DIP Obligations”) shall be deemed to have been 

extended by the DIP Lender in good faith as that term is used in Bankruptcy Code section 

364(e) and in express reliance upon the protections offered by Bankruptcy Code section 

364(e).  Subject to the terms of this Interim Order, the DIP Obligations shall be entitled to 

the full protection of Bankruptcy Code section 364(e) in the event that this Interim Order 
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or any provision hereof is vacated, reversed, or modified on appeal or otherwise and any 

claims granted to the DIP Lender hereunder arising prior to the effective date of any such 

vacatur, reversal or modification of this Interim Order shall be governed in all respects by 

the original provisions of this Interim Order, including entitlement to all rights, remedies, 

privileges and benefits granted herein. 

(g) In determining to make any loan (whether under the DIP Credit Agreement,

a promissory note or otherwise) or, subject to entry of the Final Order, in exercising any 

rights or remedies as and when permitted pursuant to this Interim Order or the DIP 

Documents, the DIP Lender shall not (i) be deemed to be in control of the operations of the 

Debtor, or (ii) owe any fiduciary duty to the Debtor or its respective creditors or estate by 

virtue of making the DIP loan. 

(h) The Debtor has requested entry of this Interim Order pursuant to

Bankruptcy Rules 4001(c)(2) and the Local Bankruptcy Rules.  Absent granting the relief 

sought by this Interim Order, the Debtor’s estate will be immediately and irreparably 

harmed.  Consummation of the DIP Facility in accordance with this Interim Order and the 

DIP Documents are, therefore, in the best interests of the Debtor’s estate and is consistent 

with the Debtor’s fiduciary duties.   

Authorization of the DIP Facility and the DIP Documents.  

(a) The Debtor is hereby expressly authorized and empowered to execute and

deliver and, upon such execution and delivery, directed to perform under the DIP 

Documents, including the DIP Credit Agreement, which is hereby approved and 

incorporated herein by reference.  
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(b) Upon entry of this Interim Order, the Borrowers are hereby authorized to 

borrow up to an aggregate principal amount of up to $716,000, subject to and in accordance 

with the terms of this Interim Order and the DIP Credit Agreement.   

(c) In accordance with the terms of this Interim Order and the DIP Credit 

Agreement, proceeds of the DIP Facility shall be used solely for the purposes permitted 

under the DIP Credit Agreement, this Interim Order and in accordance with the Budget (as 

defined below). 

(d) Subject to entry of the Final Order, the Borrowers will be authorized to 

borrow up to an aggregate principal amount of up to $2,700,000, subject to and in 

accordance with the terms of such Final Order, this Interim Order and the DIP Credit 

Agreement. 

(e) In furtherance of the foregoing and without further approval of this Court, 

the Debtor is authorized, and the automatic stay imposed by Bankruptcy Code section 362 

is hereby lifted to the extent necessary, to perform all acts and to make, execute and deliver 

all instruments and documents (including, without limitation, the DIP Credit Agreement), 

and to take all other acts required under or in connection with the DIP Documents. 

(f) Upon execution and delivery of the DIP Credit Agreement and the other 

DIP Documents, such DIP Documents shall constitute valid, binding and non-avoidable 

obligations of the Debtor enforceable against the Debtor in accordance with their respective 

terms and the terms of this Interim Order for all purposes during the Case, any subsequently 

converted Case of the Debtor to a case under chapter 7 of the Bankruptcy Code or after the 

dismissal of any Case.  No obligation under the DIP Credit Agreement, the other DIP 

Documents or this Interim Order shall be stayed, restrained, voidable, avoidable or 
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recoverable under the Bankruptcy Code or under any applicable law (including, without 

limitation, under Bankruptcy Code sections 502(d), 548 or 549 or under any applicable 

state Uniform Fraudulent Transfer Act, Uniform Fraudulent Conveyance Act or similar 

statute or common law), or subject to any defense, reduction, setoff, recoupment or 

counterclaim. 

 Budget; Weekly Updates and Variance Reports. Except as otherwise provided 

herein, the DIP Facility and proceeds thereof may only be used in a manner set forth in the budget 

attached hereto as Exhibit “B” (the “Budget”), including, without limitation, for: (i) postpetition 

operating expenses and other working capital and financing requirements of the Debtor, (ii) certain 

transaction fees, costs and expenses, and (iii) certain other costs and expenses of administration of 

the Case, including professional fees.  The Debtor shall deliver updates and weekly variance 

reports to such Budget, each in form reasonably acceptable to the DIP Lender. 

 Access to Reporting and Records.  The Debtor shall provide to the DIP Lender such 

other financial and operating reports and such other information relating to the business as the DIP 

Lender may reasonably request from time to time. 

 Term.  The term of the DIP Credit Agreement shall expire, and the DIP Lender’s 

obligation to extend credit under the DIP Facility shall terminate, upon the earliest date of 

occurrence of any of the following (each, a “Termination Date”):  (i) dismissal of the Case or 

conversion of the Case to a case under Chapter 7; (ii) appointment by the Bankruptcy Court of a 

chapter 11 trustee, or an examiner with expanded powers relating to the operation of the business 

of the Debtor; (iii) this Interim Order shall not have been entered by the Bankruptcy Court on or 

before the date which is four (4) business days after the Petition Date; (iv) the Final Order shall 

not have been entered by the Bankruptcy Court on or before the date which is thirty (30) days after 
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the Petition Date; (v) twelve (12) months after the Petition Date, assuming the Final Order has 

been entered as provided herein; or (vi) the effective date of a plan of reorganization or liquidation 

in the Case. 

 Events of Default.  The occurrence of any of the following shall be an event of 

default (“Event of Default”):  (i) violation of any covenants set forth in the DIP Credit Agreement; 

(ii) the Debtor (a) obtains or seeks approval to obtain additional financing under Section 364(c) or 

(d) of the Bankruptcy Code (unless such financing is proposed to refinance and pay the obligations 

in full in cash under the DIP Facility along with the termination of the DIP Credit Agreement), (b) 

grants or seeks approval to grant any postpetition lien on any property of the Debtor, including 

cash, without the prior written consent of the DIP Lender, (c) files any action or challenge against 

the DIP Lender under the DIP Facility; (iii) any change of control of the Debtor; and (iv) failure 

by the Debtor to meet mutually agreed Case milestones by the mutually agreed dates, as set forth 

in Exhibit A attached to the DIP Credit Agreement. 

 Remedy Upon Termination or Uncured Event of Default.  Upon the Termination 

Date, or the occurrence of an Event of Default, the DIP Lender shall be relieved of any and all 

obligations to extend any further credit under this Interim Order or the DIP Credit Agreement. 

 Expenses and Indemnification.  Each of the Debtor and the DIP Lender shall bear 

its own costs, fees and expenses incurred in connection with the DIP Facility; notwithstanding the 

foregoing, the Debtor may use DIP Facility proceeds for payment of professional fees and 

expenses as set forth in the Budget. 

 Reservation of Rights of the DIP Lender.  Notwithstanding any other provision in 

this Interim Order to the contrary, the entry of this Interim Order is without prejudice to, and does 

not constitute a waiver of, expressly or implicitly, or otherwise impair: any of the rights of the DIP 
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Lender under the Bankruptcy Code or under non-bankruptcy law, including, without limitation, 

the right of any of the DIP Lender, to (i) request modification of the automatic stay of Bankruptcy 

Code section 362, (ii) request dismissal of any of the Case, conversion of the Case  to cases under 

chapter 7, or appointment of a chapter 11 trustee or examiner with expanded powers in any of the 

Case, (iii) seek to propose, subject to the provisions of Bankruptcy Code section 1121, a chapter 

11 plan or plans; or (c) any other rights, claims, or privileges (whether legal, equitable, or 

otherwise) of the DIP Lender.  The delay in or failure of the DIP Lender to seek relief or otherwise 

exercise their rights and remedies shall not constitute a waiver of any of the DIP Lender’s rights 

and remedies. 

 Binding Effect; Successors and Assigns.  The DIP Documents and the provisions 

of this Interim Order, including all findings herein, shall be binding upon all parties in interest in 

this Case, including, without limitation, any chapter 7 or chapter 11 trustee hereinafter appointed 

or elected for the estate of the Debtor, an examiner appointed pursuant to Bankruptcy Code section 

1104, or any other fiduciary appointed as a legal representative of the Debtor or with respect to the 

property of the estate of the Debtor, and shall inure to the benefit of the DIP Lender. 

 Effectiveness.  This Interim Order shall constitute findings of fact and conclusions 

of law and shall take effect and be fully enforceable nunc pro tunc to the Petition Date immediately 

upon entry hereof.  Notwithstanding Bankruptcy Rules 4001(a)(3), 6004(h), 6006(d), 7062 or 9024 

or any other Bankruptcy Rule, or Rule 62(a) of the Federal Rules of Civil Procedure, this Interim 

Order shall be immediately effective and enforceable upon its entry and there shall be no stay of 

execution or effectiveness of this Interim Order. 

 Interim Order Governs.  In the event of any inconsistency between the provisions 

of this Interim Order and the DIP Documents, the provisions of this Interim Order shall govern. 

Case 19-10248-CSS    Doc 7-1    Filed 02/06/19    Page 10 of 27



10 

 Final Hearing.  The Final Hearing is scheduled for ___________ __, 2019, at __:__ 

_.m., prevailing Eastern time, before this Court.  The Debtor shall promptly transmit copies of this 

Interim Order (which shall constitute adequate notice of the Final Hearing) to the parties having 

been given notice of the Interim Hearing, to any party that has filed a request for notices with this 

Court.  Any party-in-interest objecting to the relief sought at the Final Hearing shall serve and file 

a written objection; which shall be served upon (a) counsel to the Debtor, (i) Greenberg Traurig, 

LLP, The Nemours Building, 1007 North Orange Street, Suite 1200, Wilmington, Delaware 

19801, Attn: Dennis A. Meloro, Esq. (melorod@gtlaw.com), and (ii) Greenberg Traurig, LLP, 333 

S.E. 2nd Ave, Suite 4400, Miami Florida 33131, Attn: Paul J. Keenan Jr. (keenanp@gtlaw.com); 

(b) counsel to the DIP Lender, Troutman Sanders LLP, 875 Third Avenue, New York, New York

10022, Attn: Jonathan D. Forstot (Jonathan.Forstot@troutman.com); and (c) the U.S. Trustee, J. 

Caleb Boggs Federal Building, 844 N. King Street, Room 2207, Lockbox 35, Wilmington, 

Delaware 19801, Attn: Brya M. Keilson (brya.keilson@usdoj.gov), and shall be filed with the 

Clerk of the United States Bankruptcy Court, District of Delaware, in each case to allow actual 

receipt by the foregoing no later than ___________ __, 2019, at __:__ _.m., prevailing Eastern 

time. 
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AVADEL SPECIALTY PHARMACEUTICALS, LLC 

Binding Agreement on the Terms and Conditions for 
$2,700,000 Unsecured Debtor-In-Possession Credit Facility 

Upon the full execution of this agreement, the terms and conditions set forth herein and 
any related exhibits, schedules and/or annexes (this “Agreement”) shall become binding upon 
Avadel US Holdings, Inc., a Delaware corporation (the “Lender”), and Avadel Specialty 
Pharmaceuticals, LLC, a Delaware limited liability company (the “Debtor” or the “Borrower”), 
subject to Bankruptcy Court (as defined below) approval and certain other terms and conditions, 
as expressly set forth below.  This Agreement reflects the terms for an unsecured 
debtor-in-possession credit facility to be provided by Lender for Borrower in its bankruptcy case 
to be filed under Chapter 11 of Title 11 of the United States Code (the “Bankruptcy Case”).    

Avadel Specialty Pharmaceuticals, LLC as a debtor and debtor-
in-possession in the Bankruptcy Case to be filed with the 
United States Bankruptcy Court for the District of Delaware 
(the “Bankruptcy Court”). 

Avadel US Holdings, Inc. or an affiliate or designee (the 
“Lender”).  

A non-amortizing revolving credit facility (the “DIP Facility”) 
made available to Borrower in a principal amount of up to 
$2,700,000 (the “Commitment”), of which up to $716,000 shall 
be available during the period from the Closing Date (as 
defined below) through the entry of the final order of the 
Bankruptcy Court approving the DIP Facility (the “Final 
Order”).  All advances outstanding under the DIP Facility (the 
“Advances”) shall become due and payable on the Termination 
Date (as defined below) in the priority and on the terms set 
forth in this Agreement. 

Amounts available under the DIP Facility shall be used in a 
manner consistent with the Budget and the Financing Orders 
(each as defined below) for payment of the following, as set 
forth in the Budget: (i) postpetition operating expenses and 
other working capital and financing requirements of Borrower; 
(ii) certain transaction fees, costs and expenses; and (iii) certain
other costs and expenses of administration of the Bankruptcy
Case, including professional fees.

Borrower: 

Lender: 

Type and Amount of DIP 
Facility: 

Purpose: 

Budget: Borrower has prepared and delivered a rolling 13-week cash 
flow budget, which reflects projected cash receipts, operating 
disbursements, payroll disbursements, non-operating 
disbursements and cash balances and is in a form and substance 
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acceptable to Lender (the “Budget”), a copy of which is 
attached hereto as Schedule 1.  Borrower shall deliver updates 
and weekly variance reports to such Budget, each in form 
reasonably acceptable to Lender. 

Term: The term of this Agreement shall expire, and Lender’s 
obligation to fund Advances under the DIP Facility shall 
terminate, upon the earliest date of occurrence of any of the 
following (each, a “Termination Date”):  (i) dismissal of the 
Bankruptcy Case or conversion of the Bankruptcy Case to a 
case under Chapter 7; (ii) appointment by the Bankruptcy Court 
of a Chapter 11 trustee, or an examiner with expanded powers 
relating to the operation of the business of the Debtor; (iii) the 
interim order of the Bankruptcy Court approving the DIP 
Facility (“Interim Order”) shall not have been entered by the 
Bankruptcy Court on or before the date which is four (4) 
business days after the petition date; (iv) the Final Order shall 
not have been entered by the Bankruptcy Court on or before the 
date which is thirty (30) days after the petition date; (v) twelve 
(12) months after the petition date,  assuming the Final Order
has been entered as provided herein; or (vi) the effective date of
a plan of reorganization or liquidation in the Bankruptcy Case.

Events of Default: The occurrence of any of the following shall be an event of 
default (“Event of Default”):  (i) violation of any covenants set 
forth herein; (ii) Borrower (a) obtains or seeks approval to 
obtain additional financing under Section 364(c) or (d) of the 
Bankruptcy Code (unless such financing is proposed to 
refinance and pay the obligations in full in cash under the DIP 
Facility along with the termination of this Agreement), (b) 
grants or seeks approval to grant any postpetition lien on any 
property of Borrower, including cash, without the prior written 
consent of Lender, (c) files any action or challenge against 
Lender under the DIP Facility; (iii) any change of control of 
Borrower; and (iv) failure by Borrower to meet mutually agreed 
Bankruptcy Case milestones by the mutually agreed dates, as 
set forth in Exhibit A attached hereto. 

Remedy Upon Termination 
or Event of Default: 

Upon the Termination Date of this Agreement, or the 
occurrence of an Event of Default under this Agreement, 
Lender shall be relieved of any and all obligations to make any 
further Advances under this Agreement. 

Availability: During the period commencing on the Closing Date and ending 
on the Termination Date, so long as no Event of Default exists 
under this Agreement, Advances under the DIP Facility shall be 
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available to Borrower in an aggregate amount not to exceed the 
Budget; provided, however, that any Advance to be made in 
connection with a budgeted item may exceed the aggregate 
amount set forth in the Budget by ten percent (10%), as long as 
the aggregate amount of the Advances does not exceed the 
Commitment. 

Interest: All Advances will bear interest at a rate per annum equal to 
5.00% (the “Contract Rate”), calculated on the basis of the 
actual number of days elapsed in a year of 365 days and 
payable monthly in arrears.   

Upon the occurrence and during the continuance of an Event of 
Default, interest/fees will accrue on any Advance at a rate of 
7.5% per annum (the “Default Rate”) instead of the Contract 
Rate. 

No Fees: There shall be no fees due from Borrower in consideration of 
the DIP Facility.  

Financing Orders: Any interim order and the Final Order of the Bankruptcy Court 
approving or authorizing the DIP Facility (collectively, the 
“Financing Orders”), and all motions relating thereto, will be in 
form and substance reasonably acceptable to Lender and 
Borrower. 

Ranking / Priority: All obligations of Borrower under the DIP Facility and all 
amounts owing by Debtor in respect thereof at all times shall 
constitute allowed prepetition unsecured claims, which shall not 
have super-priority administrative expense or administrative 
expense status, and shall be pari passu with third-party 
prepetition unsecured claims that may be allowed against the 
Debtor.   

Conditions to Initial 
Borrowings: 

The commitment of Lender to provide the DIP Facility shall be 
conditioned upon satisfaction of the following conditions 
precedent (the date upon which all such conditions precedent 
shall be satisfied, the “Closing Date”): 

1. The petition commencing the Bankruptcy Case shall have
been filed with the Bankruptcy Court.

2. All motions and other documents to be filed with and
submitted to the Bankruptcy Court in connection with the
DIP Facility and the approval thereof, in form and
substance reasonably satisfactory to Lender, shall have
been filed with the Bankruptcy Court.
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3. The execution of the promissory note made by Borrower in
favor of Lender, as attached hereto as Exhibit B.

4. The entry of the Interim Financing Order by the
Bankruptcy Court in form and substance reasonably
acceptable to Lender.

Lender’s commitment to lend as stated herein shall be expressly 
subject to the entry and terms of the Financing Orders (and any 
other necessary and appropriate court orders) by the Bankruptcy 
Court, which order or orders must not be subject to any stay and 
acceptable to Lender in its reasonable discretion; provided, that 
from the Closing Date until the entry of the Final Order 
acceptable to Lender in its reasonable discretion, Lender will 
make up to $716,000 of the DIP Facility commitment available 
on the terms and conditions specified herein and in the Interim 
Order. 

Without limiting in any way Lender’s reasonable discretion, the 
Financing Orders shall provide for the following, among other 
things: 

1. That all indebtedness, liabilities and obligations of
Borrower to Lender arising under the DIP Facility shall be
allowed unsecured claims against the Debtor and treated
pari passu with allowed third-party prepetition claims
against the Debtor;

2. Adequate notice has been given to all necessary parties of
the hearing pursuant to which the Bankruptcy Court has
entered the applicable order; and

3. A finding that Lender has acted in good faith and the
transaction was negotiated at arm’s-length.

Conditions to Each 
Advance: 

Conditions precedent to each Advance under the DIP Facility 
shall be: (i) the absence of any Event of Default; (ii) receipt of a 
customary borrowing notice form the Borrower; (iii) there 
being no legal bar to Lender making the applicable Advance; 
(iv) the effectiveness of the Financing Order authorizing the
DIP Facility and such Financing Order not having been
reversed, vacated or stayed and not having been amended,
supplemented or otherwise modified without the prior written
consent of Lender; and (v) the amount of any such borrowing or
issuance is consistent with the Budget and not in excess of the
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Commitment. 

Financial Covenant: The financial covenants will be limited to compliance with the 
Budget within the permitted variance, as outlined above. 

Negative Covenant: Borrower may not, without the prior written consent of Lender, 
except as expressly permitted in the DIP Facility documents or 
as contemplated by the Budget, make payments on account of 
any prepetition indebtedness of the Debtor. 

Expenses and 
Indemnification: 

Each of Borrower and Lender shall bear its own costs, fees and 
expenses incurred in connection with the DIP Facility; 
notwithstanding the foregoing, Borrower may use DIP Facility 
proceeds for payment of professional fees and expenses as set 
forth in the Budget. 

Governing Law, Exclusive 
Forum and Waiver of Jury 
Trial: 

This Note shall be governed by and construed in accordance 
with the laws of the State of New York without regard to 
principles of conflicts of laws.  Any suit, claim, or other action 
to enforce the terms of this Agreement shall be brought 
exclusively in the Bankruptcy Court.  EACH OF BORROWER 
AND LENDER HEREBY IRREVOCABLY WAIVES ANY 
AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL 
PROCEEDING ARISING OUT OF OR RELATED TO THIS 
AGREEMENT. 

Entire Agreement and 
Amendments: 

This Agreement is valid, binding and enforceable against 
Borrower and Lender in accordance with the terms and 
conditions herein, and constitutes the entire agreement between 
the parties with respect to the subject matter hereof.  No 
promises, either expressed or implied, exist between Borrower 
and Lender, unless contained herein.  This Agreement, together 
with the other Loan Documents, supersedes all negotiations, 
representations, warranties, commitments, term sheets, 
discussions, negotiations, offers or contracts (of any kind or 
nature, whether oral or written) prior to or contemporaneous 
with the execution hereof with respect to any matter, directly or 
indirectly related to the terms of this Agreement.  This 
Agreement may not be modified, amended or changed in any 
way except by a written document executed by both Borrower 
and Lender. 

Notice: All notices from between the parties pursuant to this Agreement 
shall be in writing and sent by registered or certified mail or 
nationally recognized overnight delivery service, with a copy 
by electronic mail, and addressed to counsel for the parties as 
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set forth below. 

Counsel to the Debtor: Greenberg Traurig, LLP 
Attn:  Paul J. Keenan Jr. 
333 S.E. 2nd Avenue, Suite 4400 
Miami, Florida 33133 
keenanp@gtlaw.com 

Counsel to Lender: Troutman Sanders LLP 
Attn:  Jonathan D. Forstot 
875 Third Avenue 
New York, New York 10022 
jonathan.forstot@troutman.com 

[Signature pages to follow.] 
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[Signature Page to DIP Credit Agreement] 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be 
executed and delivered by their respective duly authorized officers, solely in their respective 
capacity as officers of the undersigned and not in any other capacity, as of the date first set forth 
above. 

BORROWER 

AVADEL SPECIALTY  
PHARMACEUTICALS, LLC 

_______________________________ 
By: Gregory J. Divis 
Its: President 

LENDER 

AVADEL U.S. HOLDINGS, INC. 

By: Geoffrey Glass 
Its:  Director 
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Schedule 1 

[Copy of Budget attached.] 
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Avadel Specialty Pharmaceuticals, LLC
DIP Financing Cash Flow Projection

FILING DATE - 2/6/2019
1 2 3 4 5 6 7 8 9 10 11 12 13 13 Week

Week Ending 02/08/19 02/15/19 02/22/19 03/01/19 03/08/19 03/15/19 03/22/19 03/29/19 04/05/19 04/12/19 04/19/19 04/26/19 05/03/19 Total
BUDGET BUDGET BUDGET BUDGET BUDGET BUDGET BUDGET BUDGET BUDGET BUDGET BUDGET BUDGET BUDGET BUDGET

Beginning Cash 410,000 410,000 500 450 450 450 950 450 450 309,523 523 618 118 410,000$           
Total Cash Receipts - - - - - - - - 363,073        -  537,095        - - 900,168 
DIP Lender Advances under DIP Facility - 310,000        269,000        137,000        80,000          230,000        128,000        112,000        - 16,000          111,000        92,000          314,000        1,799,000 

- 
Total Cash Disbursements - (719,500)       (269,050)       (137,000)       (80,000)         (229,500)       (128,500)       (112,000)       (54,000)         (325,000)       (648,000)       (92,500)         (314,000)       (3,109,050) 
Ending Cash 410,000$      500$           450$             450$           450$           950$           450$           450$           309,523$      523$             618$             118$             118$             118$  

Cash Receipts
Operations and Deposit Returns - -  - - - - - - 363,073        - 537,095        - - 900,168 
Asset Sales - 
Total Cash Collected - - - - - - - - 363,073 - 537,095 - - 900,168 
Cummulative Cash Receipts - - - - - - - - 363,073 363,073 900,168 900,168 900,168 

Cash Disbursements 
Payroll and personnel related expenses - 100,000        14,550          78,000          3,000            81,000          3,000            81,000          3,000            81,000          - 75,000          - 519,550 
Employee severance payments - 515,000        - - - - - - - - - - 164,000        679,000 
Manufacturing and stability - -  - - 45,000          - - - - 210,000        50,000          - - 305,000 
Inventory and sales processing - -  15,000          16,000          - - 24,000          28,000          - 8,000            5,000            - - 96,000 
Regulatory and quality control - -  500 - - 29,500          500 - - 25,000          - 500 25,000          81,000 
Sales and marketing expenses - -  - - 31,000          - - - 50,000          - - - - 81,000 
Other Administrative Claims and Costs - 1,000            1,000            1,000            1,000            1,000            1,000            1,000            1,000            1,000            1,000            1,000            101,000        112,000 
Total Operating Payments - 616,000        31,050          95,000          80,000          111,500        28,500          110,000        54,000          325,000        56,000          76,500          290,000        1,873,550 

Pre-Petition Creditor Payments - 103,500        238,000        42,000          - 98,000          - 2,000            - - - 16,000          24,000          523,500 
Restructuring Professional Fees - 
Restructuring Professionals -  - - - - 20,000          100,000        - - -  557,000        -  - 677,000             
US Trustee Fees (1% of Disb) - - - - - - - - - 35,000          - - 35,000 
Total Restructuring Expenses - - - - - 20,000          100,000        - - - 592,000        - - 712,000 

Total Cash Disbursements - 719,500 269,050 137,000 80,000 229,500 128,500 112,000 54,000 325,000 648,000 92,500 314,000 3,109,050 
Cummulative Cash Disbursements - 719,500 988,550 1,125,550 1,205,550 1,435,050 1,563,550 1,675,550 1,729,550 2,054,550 2,702,550 2,795,050 3,109,050 

NET CASH INFLOWS (OUTFLOWS) -$            (719,500)$     (269,050)$     (137,000)$     (80,000)$       (229,500)$     (128,500)$     (112,000)$     309,073$      (325,000)$     (110,905)$     (92,500)$       (314,000)$     (2,208,882)$       
Cummulative Net Cash Flow - (719,500)      (988,550)      (1,125,550)   (1,205,550)   (1,435,050)   (1,563,550)   (1,675,550)   (1,366,477)   (1,691,477)   (1,802,382)   (1,894,882)   (2,208,882)   

02/08/19 02/15/19 02/22/19 03/01/19 03/08/19 03/15/19 03/22/19 03/29/19 04/05/19 04/12/19 04/19/19 04/26/19 05/03/19 Total
DIP FACILITY 5% DIP Int Rate 2,700,000$   Facility Max
Advances under DIP Facility - 310,000        579,000        716,000        796,000        1,026,000     1,154,000     1,266,000     1,266,000     1,282,000     1,393,000     1,485,000     1,799,000     1,799,000 
Accrued Interest - 297 852 1,539            2,302            3,286            4,393            5,607            6,821            8,050            9,386            10,810          12,535          12,535 

Total DIP Obligation - 310,297        579,852        717,539        798,302        1,029,286     1,158,393     1,271,607     1,272,821     1,290,050     1,402,386     1,495,810     1,811,535     1,811,535          

FILING 
WEEK
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Exhibit A 

[List of milestones and dates attached.] 
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Bankruptcy Case Milestones 

Avadel Specialty Pharmaceuticals, LLC (the “Debtor”) 

The Debtor shall comply with the following milestones: 

Deadline Milestone 

March 29, 2019 Entry of a final order pursuant to 
Section 363 of the Bankruptcy Code, 
in form and substance acceptable to 
Lender (the “363 Order”), for the sale 
of part or all of the Debtor’s assets. 

April 10, 2019 Closing of the sale of part or all of the 
Debtor’s assets pursuant to the 363 
Order 
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Exhibit B 

[Form of promissory note attached.] 
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DEBTOR-IN-POSSESSION REVOLVING PROMISSORY NOTE 

$2,700,000 February [___], 2019 

FOR VALUE RECEIVED, Avadel Specialty Pharmaceuticals, LLC, a Delaware limited 
liability company, having an address at 16640 Chesterfield Grove Road, Suite 200, Chesterfield, 
MO 63005 (“Borrower”), promises to pay to the order of Avadel US Holdings, Inc., a Delaware 
corporation, having an address at 16640 Chesterfield Grove Road, Suite 200, Chesterfield, MO 
63005 (“Lender”), the principal amount of Three Million One Hundred Thousand Dollars and 
No Cents ($2,700,000) or such lesser sum as may constitute the aggregate unpaid principal 
amount of all Advances from time to time made by the Lender to the Borrower under that certain 
Binding Agreement on the Terms and Conditions for $2,700,000 Unsecured Debtor-In-
Possession Credit Facility, dated February [___], 2019 (as amended, restated, extended, 
supplemented or otherwise modified in writing from time to time, the “DIP Credit Agreement”; 
the terms defined therein being used herein as therein defined), by and between Borrower and 
Lender, together with interest on the unpaid principal amount of the Advances from the date of 
such Advances until such principal amount is paid in full, at such interest rates and at such times 
as provided in the DIP Credit Agreement.  All sums due and payable hereunder shall be paid in 
lawful money of the United States in immediately available funds as set forth in the DIP Credit 
Agreement. 

This Note (as amended, restated, extended, supplemented or otherwise modified in 
writing from time to time this “Note”) is the promissory note referred to in the DIP Credit 
Agreement, evidences indebtedness incurred thereunder, is entitled to the benefits thereof, and 
may be (and may be required to be) prepaid in whole or in part subject to the terms and 
conditions provided therein. 

Borrower, for itself, its successors and assigns, hereby waives diligence, presentment, 
protest and demand and notice of protest, demand, dishonor and non-payment of this Note. 

No failure on the part of Lender to exercise, and no delay in exercising, any right, power 
or privilege hereunder shall operate as a waiver thereof or a consent thereto; nor shall a single or 
partial exercise of any such right, power or privilege preclude any other or further exercise 
thereof or the exercise of any other right, power or privilege. 

THIS NOTE SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE 
WITH THE LAWS OF THE STATE OF NEW YORK. 
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[Signature Page to Debtor-in-Possession Revolving Promissory Note] 

IN WITNESS WHEREOF, Borrower has caused this Note to be executed as of the 
date first above written. 

BORROWER 

AVADEL SPECIALTY  
PHARMACEUTICALS, LLC, a 
Delaware limited liability company 

_______________________________ 
By: Gregory J. Divis 
Its: President 
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