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In re 266 Wash. Assocs.

ACC Bondholder Grp. v. Adelphia Commc’ns Corp. (In re Adelphia 
Commc’ns Corp.)

Ad Hoc Grp. of Vitro Noteholders v. Vitro SAB De CV (In re Vitro SAB De 
CV)

In re Allegheny Int’l, Inc.

In re Applegate Prop., Ltd.

Bank of Am. Nat’l Trust & Sav. Ass’n v. 203 N. LaSalle St. P’ship

In re Bush Indus., Inc.

In re Credit Indus. Corp.

Davis v. Elliot Mgmt. Corp. (In re Lehman Bros. Holdings Inc.)

In re DeSardi

Dish Network Corp. v. DBSD N. Am., Inc. (In re DBSD N. Am., Inc.)

In re FirstPlus Fin., Inc.

In re GSC, Inc.

In re Global A&T Electronics
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In re Harborwalk, LP

In re Hinderliter Indus.

In re Journal Register Co.

Kane v. Johns-Manville Corp. (In re Johns-Manville Corp.)

In re La Paloma Generating Co.

In re Landing Assocs., Ltd.

In re Laymon

In re Mangia Pizza Invs., LP

In re MCorp. Fin., Inc.

In re Mcorp Fin., Inc.

In re Michigan Gen. Corp.

In re Nat’l Litho, LLC

In re Quality Beverage Co.

In re Quigley Corp.

River East Plaza, LLC v. Geneva Leasing Assocs. (In re River East Plaza, 
LLC)

In re San Felipe,
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In re Sandy Ridge Dev. Corp.

Southland Corp. v. Toronto-Dominion (In re Southland Corp.), 

In re Sw. Boston Hotel Venture, LLC

United States v. AWECO, Inc. (In re AWECO, Inc.)

In re Village at Camp Bowie I, L.P.

Village Green I, GP v. Fannie Mae (In re Village Green I, GP)

Western Real Estate Equities, L.L.C. v. Village at Camp Bowie I, L.P. (In re 
Village at Camp Bowie I, L.P.)

Willy v. Admin. Review Bd.

passim
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reprinted in

reprinted in
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Third Amended Settlement Joint 

Chapter 11 Plan of Reorganization of EXCO Resources, Inc. and its Debtor Affiliates
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oversecured
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anything
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See Declaration of 

Tyler S. Farquharson, Chief Financial Officer and Treasurer of Exco Resources, Inc., In Support 

of Chapter 11 Petitions and First Day Motions

Id.
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See

see Disclosure Statement for the Settlement Joint Chapter 

11 Plan of Reorganization of EXCO Resources, Inc. and its Debtor Affiliates
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Id.

Id.
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Debtors’ Partial Objection to Proofs of Claim 

Nos. 20105 & 20146 Asserting Entitlement to Makewhole Premiums and Attorneys’ Fees by Non-

Settling 1.5 and 1.75 Lien Noteholders

Joinder of the Official Committee of 

Unsecured Creditors to the Debtors’ Partial Objection to Proofs of Claim Nos. 20105 & 20146 

Asserting Entitlement to Makewhole Premiums and Attorneys’ Fees by Non-Settling 1.5 and 1.75 

Lien Noteholders

Id.

Id.

Stipulation and Agreed Order Concerning the Manner of Resolving 

Debtors’ Partial Objections to Proofs of Claim No. 20105 and 20146 [Docket No. 1901]
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Response of Oaktree Capital 

Management, L.P. to Debtors’ Partial Objection to Proofs of Claim Nos. 20105 & 20146 Asserting 

Entitlement to Makewhole Premiums and Attorneys’ Fees by Non-Settling 1.5 and 1.75 Lien 

Noteholders

Motion of the 

Official Committee of Unsecured Creditors for (I) Leave, Standing, and 

Authority to Commence and Prosecute Certain Claims and Causes of Action on Behalf of the 

Debtors’ Estates and (II) Exclusive Settlement Authority
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See
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Third Amended Settlement Joint Chapter 11 

Plan of Reorganization of Exco Resources, Inc. and its Debtor Affiliates

i.e.

Id.
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Id. Id.
Id.
Id.
See
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Expert Report of Michael O’Hara
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i.e.
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See, e.g.
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Motion of LSP Investment Advisors, LLC, Gen IV 

Investment Opportunities, LLC, and Vega Asset Partners, LLC Pursuant to 11 U.S.C. §§ 105(a) 

and 1126(e) for Entry of Order Designating Votes of Fairfax Financial Holdings Limited, 

Bluescape Resources Company LLC, Cross Sound Management LLC, DRW Securities, LLC, 

REME, LLC, and their Affiliates

Oaktree Capital Management, L.P.’s (I) Joinder in 

the Motion of LSP Investment Advisors, LLC, Gen IV Investment Opportunities, LLC, and Vega 

Asset Partners, LLC Pursuant to 11 U.S.S. §§ 105(a) and 1126(e) for Entry of an Order 

Designating Votes of Fairfax Financial Holdings Limited, Bluescape Resources Company LLC, 

Cross Sound Management LLC, DRW Securities, LLC, REME, LLC, and Their Affiliates and (II) 

Emergency Supplemental Motion in Support Thereof
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First

Second

Third
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Fourth

Fifth

Sixth

Finally

subsequent

In re Bush Indus., Inc.
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Western Real Estate Equities, L.L.C. v.  Village at Camp Bowie I, L.P. (In re Village 

at Camp Bowie I, L.P.) Camp Bowie II”

First

Second

Third
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pro rata
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See In

re Sandy Ridge Dev. Corp.

Village Green I, 

GP v. Fannie Mae (In re Village Green I, GP)

See
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In re Quigley Corp.

In re Village at Camp 

Bowie I, L.P.

aff’d by Camp Bowie II
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see also In re 266 Wash. Assocs.
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1. The Insider Settlement Plan Is Designed to Circumvent Bankruptcy Code Section 
1129(a)(10) 

In 

re Applegate Prop., Ltd.

Camp Bowie II

see also In re Sandy Ridge 

Dev. Corp.

Village Green I, GP v. Fannie Mae 

(In re Village Green I, GP)
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In re Quigley Corp.

In re Village at Camp Bowie I, L.P.

aff’d by Camp Bowie II

United States v. AWECO, Inc. (In re 

AWECO, Inc.)

Case 18-30155   Document 2043   Filed in TXSB on 06/04/19   Page 31 of 53



See, e.g. In re MCorp. Fin., Inc.

In re Journal 

Register Co.

cannot
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See, e.g.

Willy v. Admin. Review Bd.

See, e.g.

2. The Insider Settlement Plan Is Designed to Circumvent Bankruptcy Code Section 
1129(b) 
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i.e.

In re Allegheny Int’l, Inc.

See In re GSC, Inc.

see also Dish Network Corp. v. DBSD N. Am., Inc. (In re DBSD N. Am., Inc.)

cf. In re Mangia Pizza Invs., LP
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See Willy v. Admin. Review Bd.

3. The Plan Consideration to Be Received by Members of Class 3, Including Oaktree, 
Does Not Satisfy Bankruptcy Code Section 1129(b)(2)(A) 
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reprinted in see also River East Plaza, LLC v. 

Geneva Leasing Assocs. (In re River East Plaza, LLC)

In re San Felipe @ Voss, Ltd.
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Kane v. Johns-Manville Corp. (In re 

Johns-Manville Corp.)

see also

not
See, e.g.
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i.e.

See In re Global A&T Electronics

see also ACC Bondholder Grp. v. 

Adelphia Commc’ns Corp. (In re Adelphia Commc’ns Corp.)

Case 18-30155   Document 2043   Filed in TXSB on 06/04/19   Page 38 of 53



Bank of Am. Nat’l Trust & Sav. Ass’n v. 203 N. LaSalle St. P’ship

In re Landing Assocs., Ltd. see
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also In re Harborwalk, LP

In re Mcorp Fin., Inc.

First

Second

Third

Fourth
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See

1. The Distribution to Oaktree Is Subject to Dilution by the Management Incentive Plan 
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possession

2. The Debtors’ Valuation as of the Confirmation Hearing Is Not an Accurate Measure 
of Oaktree’s Delayed Distribution 

See
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present value

In

re Sw. Boston Hotel Venture, LLC

vacated on other grounds sub nom. Prudential Ins. Co. of Am. v. Sw. Boston Hotel Venture, LLC 

(In re Sw. Boston Hotel Venture, LLC)

See also Ad Hoc Grp. of Vitro Noteholders v. Vitro SAB De 

CV (In re Vitro SAB De CV)

Final Order Pursuant to 11 U.S.C.  105, 361, 362, 363, 364 and 507 (I) 
Authorizing the Debtors to Obtain Postpetition Secured Financing, (II) Granting Liens and Providing Superpriority 
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In re DeSardi

see also In re Quality Beverage Co.

all

In re Nat’l Litho, 

LLC

i.e.

lower

Administrative Expense Claims, (III) Authorizing the Use of Cash Collateral, (IV) Granting Adequate Protection, (V) 
Modifying the Automatic Stay, and (VI) Granting Related Relief
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See Southland Corp. v. Toronto-Dominion (In re Southland Corp.)

see also In

re Laymon
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i.e.
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see, e.g.  In re La Paloma Generating Co.

See In re Hinderliter Indus.

In re 

Credit Indus. Corp.
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regardless whether those obligations constitute claims allowable under the Bankruptcy Code
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See

Davis v. Elliot Mgmt. Corp. (In re Lehman Bros. Holdings Inc.)

In re 

Michigan Gen. Corp.

member

In re FirstPlus Fin., Inc.

see also In re Aegean Marine Petrol Network Inc.
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i.e.

i.e.

reprinted in

See also FirstPlus

Fin., Inc.

See
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/s/ Marty L. Brimmage, Jr. 

pro hac vice
pro hac vice
pro hac vice

Counsel for Oaktree Capital Management, L.P. 
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/s/ Marty L. Brimmage, Jr. 
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 1                        P R O C E E D I N G S
  
 2            THE COURT:  Okay.  Good morning.  In re Global A&T
  
 3   Electronics Ltd., et al.
  
 4            MR. GLUECKSTEIN:  Good morning, Your Honor.
  
 5            THE COURT:  Good morning.
  
 6            MR. GLUECKSTEIN:  For the record, Brian Glueckstein of
  
 7   Sullivan & Cromwell on behalf of JPMorgan Chase.  Your Honor,
  
 8   we're here this morning on JPMorgan's motion to stay the
  
 9   confirmation order entered on December 22nd pending appeal with
  
10   respect to the releases as applied to JPMorgan Chase's claims
  
11   against the debtors.  And I appreciate Your Honor hearing this
  
12   motion on an expedited basis.
  
13            Your Honor, from our perspective, the need for filing
  
14   the motion as we did was caused by our understanding, based on
  
15   the comments made at the confirmation hearing, that the debtors
  
16   intended to imminently close the transaction following entry of
  
17   the confirmation order.
  
18            As I'm sure Your Honor is aware, JPMorgan filed the
  
19   notice of appeal within hours of the confirmation order being
  
20   entered and intends to pursue its appeal promptly.  As far as
  
21   we know, the closing has not yet taken place with respect to
  
22   the transaction approved by the confirmation order.
  
23            In any event, Your Honor, JPMorgan has no interest in
  
24   derailing the debtors' restructuring.  At the same time,
  
25   JPMorgan believes it has a valid valuable contractual
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 1   indemnification claim under the exchange agreement that cannot
  
 2   be released under the circumstances.
  
 3            We understand the Court heard arguments at the
  
 4   confirmation hearing and disagreed.  That, however, is not
  
 5   dispositive of the issue before the Court today, as it could
  
 6   not be, given that Rule 8007 requires JPMorgan to seek relief
  
 7   from this Court in the first instance with respect to a stay.
  
 8            Your Honor, we respectfully submit that the Court has
  
 9   discretion under Rule 8007(e) to fashion such relief as
  
10   appropriate during the pendency of the appeal, which is the
  
11   language of the Rule, to protect the rights of all parties-in-
  
12   interest.  And we believe, Your Honor, that it is certainly
  
13   possible, and, we think, appropriate, for Your Honor to issue a
  
14   stay with respect to the limited relief as to the releases with
  
15   respect to JPMorgan Chase.
  
16            The debtors, in their objection filed yesterday, cite
  
17   to the Court's comments with respect to the need for
  
18   eliminating the litigation overhead with respect to the plan
  
19   and that the releases generally being essential to the
  
20   reorganization.
  
21            As I asserted at the confirmation hearing, Your Honor,
  
22   JPMorgan is not interested in pursuing affirmative claims or
  
23   restarting state court litigation or litigation otherwise but
  
24   rather to have the opportunity for its contractual rights to
  
25   indemnity to be preserved and now to be considered on appeal.
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 1   It is contrary to the debtors' assertions, we submit; the
  
 2   preservation of JPMorgan's claims are hardly restarting the
  
 3   crippling litigation overhead the Court referenced at the
  
 4   confirmation hearing.
  
 5            As I noted at the confirmation hearing, Your Honor, if
  
 6   Bain (ph.) wishes to clarify that they are not asserting claims
  
 7   against JPMorgan and obviate the need for JPMorgan to retain
  
 8   its indemnification rights, as a supporting noteholder in these
  
 9   proceedings they certainly have the ability to do so.  They
  
10   remained silent at the confirmation hearing and have not
  
11   responded to JPMorgan's outreach since entry of the
  
12   confirmation order to request clarification as to Bain's
  
13   intentions.
  
14            With respect to the relief before the Court today,
  
15   Your Honor, the standard for stay pending appeal is obviously
  
16   very well known to the Court, and I won't take time with it
  
17   today.  This Court, and others in the Circuit, have opined that
  
18   the Court is to balance the factors, the four factor test, with
  
19   a particular focus on irreparable injury to the movant and the
  
20   likelihood of success on the merits.  And we would submit, Your
  
21   Honor, based on our understanding, that we still assume that
  
22   closing is imminent with respect to the transaction, that the
  
23   potential of JPMorgan having its appeal mooted by consummation
  
24   of the plan is a potential irreparable harm.
  
25            THE COURT:  Is there any case that has actually held
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 1   that?
  
 2            MR. GLUECKSTEIN:  I think, Your Honor, I think in the
  
 3   debtors' briefing yesterday, we would submit, Your Honor, goes
  
 4   to the idea that irreparable harm is not the basis -- I'm
  
 5   sorry -- the risk of equitable mootness is not the basis for
  
 6   irreparable harm.
  
 7            Your Honor, I think in more recent case law, I think,
  
 8   as Your Honor recognized in his 2014 bench ruling in Momentive,
  
 9   there's a lack of clarity on this point, and I think it's
  
10   certainly accepted that the possibility of mootness on an
  
11   equitable basis shouldn't be disregarded and is an important
  
12   factor in considering whether a movant is harmed.
  
13            And I would note, Your Honor, in a 2016 decision by
  
14   Judge Wiles, more recently than the cases cited by the debtors,
  
15   in Daebo International Shipping Judge Wiles there held that the
  
16   loss of appellate rights is a quintessential form of prejudice
  
17   warranting a finding of irreparable harm.
  
18            So I think, Your Honor, it's certainly, and I think
  
19   that the cases suggest that there are differing views as to how
  
20   much weight the question of risk, of equitable mootness to be
  
21   given, I think it certainly is an important factor here.
  
22            And certainly, from our perspective, Your Honor, we
  
23   believe, and I want to state clearly for the record, we don't
  
24   believe that there would be a valid equitable mootness argument
  
25   here.  We think the reinstatement of JPMorgan's claims on
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 1   appeal would be a viable remedy to be fashioned.  But we
  
 2   certainly understand the position that the debtors have taken,
  
 3   that JPMorgan can't be carved out from the release, and we have
  
 4   no doubt that they are at least setting up the potential for
  
 5   that argument.  I highly doubt they're going to stand up today
  
 6   and say they're not intending, or that they will not argue
  
 7   equitable mootness.  Certainly if they were, or if the Court
  
 8   would offer an opinion on the issue of equitable mootness, I
  
 9   think JPMorgan would reassess its view on irreparable harm.
  
10   But I think, as we sit here today, that risk remains
  
11   significant, and we view it as harm to JPMorgan under the
  
12   circumstances.
  
13            I think certainly in addition, Your Honor, the release
  
14   of JPMorgan's indemnification claims, potentially, at least, as
  
15   exposed to unknown claims by Bain, understand Your Honor's
  
16   views with respect to benefits under the plan that was
  
17   discussed at length at the confirmation hearing, but
  
18   nonetheless we view the combination of those factors as
  
19   presenting irreparable harm that we believe is imminent again,
  
20   based on our understanding that the closing is, in fact,
  
21   imminent.
  
22            Your Honor, if I could just address for a moment the
  
23   question of substantial possibility for success, which, as the
  
24   Court knows, is the second factor looked at in the movant's
  
25   application.  We certainly understand the findings made by this

17-23931-rdd    Doc 75    Filed 01/03/18    Entered 01/10/18 13:39:42    Main Document   
   Pg 11 of 33

Case 18-30155   Document 2043-5   Filed in TXSB on 06/04/19   Page 12 of 34



eScribers, LLC | (973) 406-2250
operations@escribers.net | www.escribers.net

GLOBAL A&T ELECTRONICS LTD., ET AL. 12

  
 1   Court with respect to the appropriateness of the release of
  
 2   JPMorgan's indemnification claims.  We have no expectation and
  
 3   have no interest in revisiting that discussion with respect to
  
 4   the relief requested today.  But as Your Honor knows, the
  
 5   standard with respect to a stay is only substantial possibility
  
 6   of success on appeal, not a likelihood of success.
  
 7            And, Your Honor, while the debtors' objection attempts
  
 8   to summarily dismiss the arguments around their failure to
  
 9   classify JPMorgan's claims as required by Section 1123(a)(1)
  
10   and the failure to solicit votes from former noteholders such
  
11   as JPMorgan with respect to its unsecured claims, we submit
  
12   that these are important questions that we believe an appellate
  
13   court will consider in the context of the releases being
  
14   granted here.  And again, that with -- specifically with
  
15   respect to the fact that we are releasing claims as against the
  
16   debtors as they are released parties -- the debtors, the
  
17   estate, and the reorganized debtors -- pursuant to the third-
  
18   party release provision in the plan.
  
19            The debtors chose not to solicit holders of unsecured
  
20   claims, instead deeming them to accept, because claims were to
  
21   be unimpaired under 1124.  There was colloquy at the
  
22   confirmation hearing, and in response to questions from the
  
23   Court, debtors' counsel suggested that JPMorgan's claims were
  
24   either Class 4 additional noteholder claims, or perhaps not
  
25   claims at all, because they believe they have defenses to the
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 1   claims, but neither explanation works, in our view, under the
  
 2   plan as drafted.  And so we believe, Your Honor, that an
  
 3   appellate court may look at that issue differently with respect
  
 4   to how we got to the point of releasing the claims in
  
 5   connection with the plan, and we believe the issues around
  
 6   classification and solicitation are, in fact, very important
  
 7   issues.
  
 8            Your Honor, I just want to note for -- pause for a
  
 9   moment, because there's much discussion on the debtors'
  
10   objection.  I'm sure we'll hear today from debtors' counsel
  
11   with respect to the harm to the other stakeholders with respect
  
12   to the potential for a stay.  And the debtors assert that
  
13   simply if a stay is issued here, and the plan cannot be
  
14   consummated, or will not be consummated if a stay is issued,
  
15   that the company potentially will liquidate and all
  
16   stakeholders will be irreparably harmed.
  
17            As I noted at the outset, Your Honor, we submit that
  
18   the Court has the ability to fashion a more narrow scope of
  
19   stay, that there's a great deal of discretion for the Court,
  
20   and this is not a situation where we are, as comes up in many
  
21   circumstances, looking to hold up distributions to creditors or
  
22   escrow monies or anything of the sort.  This is a question of
  
23   whether or not the application of the release, as we see it,
  
24   applies to JPMorgan Chase.
  
25            There was quite a bit of discussion at the
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 1   confirmation hearing about the possibility that if there was --
  
 2   JPMorgan's complaints were to survive, there was untold numbers
  
 3   of former noteholders who would have such claims.  We would
  
 4   submit, at this point, Your Honor, the debtors have obtained
  
 5   the releases from everyone other than JPMorgan Chase.  Either
  
 6   those holders were either satisfied with the relief provided
  
 7   under the plan, or otherwise waived their rights to object,
  
 8   having not come forward.
  
 9            So I think the parties and the debtors can look at the
  
10   situation and see that we are talking about a limited
  
11   indemnification claim with respect to JPMorgan.  And we submit,
  
12   Your Honor, that if the Court fashioned relief limited to those
  
13   circumstances, that the parade of horribles suggested by the
  
14   debtors is very unlikely to come to fruition.
  
15            And so we would ask, Your Honor, under the
  
16   circumstances, to issue a limited stay with respect to JPMorgan
  
17   and the releases contained in Article VIII(F) of the plan.
  
18            THE COURT:  You haven't addressed the bond point.
  
19            MR. GLUECKSTEIN:  So with respect to the bond issue,
  
20   again, we submit, Your Honor, with respect to the narrow scope
  
21   of the relief that we are requesting, as we set out in our
  
22   papers, we don't believe that a bond is necessary here.
  
23   Certainly in the event that the Court disagrees, we would
  
24   submit that any bond that would be required should be tailored
  
25   to the loss from JPMorgan's indemnification claim itself, which
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 1   we believe is likely to be relatively modest.
  
 2            I think the debtors' suggestion that a bond requires
  
 3   700 million dollars plus of an insurance policy of the entirety
  
 4   of the plan plus, apparently, having JPMorgan pay the cost of
  
 5   these cases going forward, is wholly without merit and is
  
 6   clearly intended to be punitive under the circumstances.
  
 7   Certainly to the extent that the Court would hold today that
  
 8   the only impediment to the limited stay that we're requesting
  
 9   is some sort of reasonable bond, JPMorgan obviously would
  
10   consider that.
  
11            THE COURT:  So your argument's really premised on the
  
12   notion that this settlement is, as far as it applies to
  
13   JPMorgan, is not material.
  
14            MR. GLUECKSTEIN:  Oh, we don't think it is.  And I
  
15   think, Your Honor, we're in a slightly different position than
  
16   we were when we were in front of Your Honor on December 21st.
  
17   I think the debtors were concerned -- we were talking about a
  
18   situation where if our objection to the plan was successful,
  
19   there was a situation where there was untold potential claims
  
20   and litigation coming forward.
  
21            I think we are at a place now, having us been the only
  
22   objector pursuing an appeal at this point, that the scope of
  
23   loss, or potential loss from any claim of indemnity that might
  
24   materialize as a result of us continuing to pursue that claim,
  
25   is quite limited.
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 1            And again, Your Honor, I think it's critical that, you
  
 2   know, we understand that the debtors' view is, perhaps, that if
  
 3   any stay at all were to be issued here that the transaction
  
 4   just isn't going to close.  We don't believe that to be the
  
 5   case, but, of course, we understand that the debtors' taking
  
 6   steps to proceed with the closing.  But, in any event, given
  
 7   the discretion that the Court has under Rule 8007, we do think,
  
 8   under the circumstances here, that we're talking only about a
  
 9   release of claims against one particular party, that an
  
10   appropriate scope of order could be fashioned by the Court,
  
11   and, if so, limited, we believe, any potential loss would be,
  
12   in fact, quite limited, and any such bond should be so
  
13   appropriately tailored.
  
14            THE COURT:  Okay.
  
15            MR. GLUECKSTEIN:  Thank you, Your Honor.
  
16            MR. NASH:  Your Honor, Pat Nash, Kirkland & Ellis, for
  
17   the debtors.  Any questions for us here, Judge?  I mean, we --
  
18            THE COURT:  Well, yes.  It's clear to me from the
  
19   motion papers, as well as Mr. Glueckstein's oral argument, that
  
20   the focus here, their request for a stay, is solely as to the
  
21   provision of Section VIII(F), the "Third-Party Release by the
  
22   Other Releasing Parties", under the plan of the debtor, of
  
23   claims against the debtor.
  
24            And, frankly, I have two related observations on that
  
25   point.  The first is I'm really not sure, as a matter of law,
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 1   whether a party can be compelled to release a claim against a
  
 2   debtor, as opposed to having the claim be dealt with in a plan
  
 3   and released as part of a discharge.
  
 4            And secondly, relatedly, it appears to me, having gone
  
 5   through the release provision in some detail, or with having
  
 6   read it now about six times since the confirmation hearing,
  
 7   when I read it a couple of times, it seems to me that that
  
 8   release provision itself preserves all releasing parties -- the
  
 9   other releasing parties' -- it's a defined term -- rights under
  
10   the plan.
  
11            MR. NASH:  Yes, sir.
  
12            THE COURT:  So it would seem to me that now that it's
  
13   clear that JPM is just focusing on the issue of whether the
  
14   debtor is being released, that it's only being released to the
  
15   extent that the plan doesn't treat their claim.  And it seems
  
16   to me it treats their claim as a Class 5 creditor.
  
17            MR. NASH:  Yes, Judge.
  
18            THE COURT:  So to me, the plan actually does protect
  
19   them on an actual claim that they would have against the
  
20   debtor.  It doesn't protect them as to rights that a third
  
21   party might have against them or claims they may have against
  
22   it.  It does -- they do -- the claims they have against a third
  
23   party are released.
  
24            MR. NASH:  Or arguments that they may be able to make
  
25   as to that third party, Your Honor --
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 1            THE COURT:  Right.  Exactly.
  
 2            MR. NASH:  -- on account of this plan.
  
 3            THE COURT:  Right.  So --
  
 4            MR. NASH:  Which are preserved.
  
 5            THE COURT:  Right.  So to me, I guess this was
  
 6   something I just missed or just got wrong, misunderstood.  When
  
 7   we talk about third-party releases, it leads to the potential
  
 8   for sloppy thinking, because it could be releases by third
  
 9   parties or of third parties.  But I don't see how it could be
  
10   of the debtor.  It could be of affiliates of the debtor, of the
  
11   debtors' officers and directors, but I don't see how it could
  
12   actually be of the debtor.
  
13            So it seems to me -- and clearly the focus here, as
  
14   Mr. Glueckstein said, is a release of one particular party,
  
15   i.e. the debtor, that really that aspect, to the extent -- put
  
16   it differently.  To the extent the confirmation order deems the
  
17   debtor being released beyond the release in VIII(F), i.e.
  
18   beyond or taking away JPM's rights, to the extent they have
  
19   rights as a creditor under Class 5, that was in error.  It's
  
20   not really a stay issue.  I think it's a Rule 9023 issue, to
  
21   clarify that.
  
22            Now, they ultimately may not have any rights, because
  
23   you may be able to object to their claim under 502(e), or on
  
24   the merits separate from 502(e).  And the language that I put
  
25   in the order was intended to preserve those rights.  It wasn't
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 1   a determination of those rights, but "to the extent that" --
  
 2   that's the phrase that's in the confirmation order,
  
 3   paragraph -- I'll find it -- the paragraph dealing with JPM's
  
 4   objection -- you could object to their claim.
  
 5            MR. NASH:  It's a nonbankruptcy bankruptcy, Your
  
 6   Honor, for every party other than --
  
 7            THE COURT:  Right.  So it seems to me that the proper
  
 8   result here should be a modification of the order, to make it
  
 9   clear that the -- which is, I think, clear in the plan
  
10   itself -- the release by JPM of the debtor is as stated in the
  
11   last sentence of that very release provision,
  
12            "Notwithstanding anything to the contrary in the
  
13   foregoing, the releases set forth above do not release any
  
14   post-effective date obligations of any party or any entity
  
15   under the plan".
  
16            And that would include as a Class 5 creditor.
  
17            MR. GLUECKSTEIN:  Your Honor, if I may?  Brian
  
18   Glueckstein again for JPMorgan.  I just want to make sure I'm
  
19   clear on where Your Honor is headed, because Your Honor is --
  
20   Class 5, which is supposed to be unimpaired claims that ride
  
21   through.
  
22            THE COURT:  Right.  Right.
  
23            MR. GLUECKSTEIN:  We had a four-hour argument, at
  
24   which Mr. Nash was arguing --
  
25            THE COURT:  I know.  I understand.
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 1            MR. GLUECKSTEIN:  -- that our claim had to be released
  
 2   as to the debtor.
  
 3            THE COURT:  I understand.  And I think the problem
  
 4   there was there were two aspects of the release, only one of
  
 5   which you're pursuing at this point, and frankly, it wasn't
  
 6   that clear in your objection the first time.  They're releases
  
 7   of third parties.
  
 8            MR. GLUECKSTEIN:  There are, Your Honor.
  
 9            THE COURT:  And I don't see any issue there.  And I
  
10   would deny your motion if you're looking for a stay as to
  
11   releases of third parties by JPM.
  
12            And then, frankly, there was -- you're right.  There
  
13   was discussion of the release of the debtor.  And to me,
  
14   economically, it didn't make any sense to be fighting that
  
15   issue, but as a practical matter of bankruptcy law and the plan
  
16   itself, I don't think -- I think you're right.  And you were
  
17   right.  That claim can't be released.  It can be disallowed in
  
18   the future if the facts warrant it, but it can't be released
  
19   under a plan, because plans don't release claims against the
  
20   debtor except as part of the treatment of those claims.
  
21            MR. GLUECKSTEIN:  We agree, Your Honor.  And so
  
22   certainly to the extent that the order is modified to make
  
23   clear, and we understand, and we had that discussion at the
  
24   confirmation hearing --
  
25            THE COURT:  Right.
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 1            MR. GLUECKSTEIN:  To the extent the debtor --
  
 2            THE COURT:  No, I understand why you're a little bit
  
 3   baffled, because I got it wrong clearly on that point.
  
 4            MR. GLUECKSTEIN:  But to the extent --
  
 5            THE COURT:  I was really focusing on the true third-
  
 6   party release primarily and just the economics of releasing --
  
 7   of why you would want to preserve a claim against the debtor,
  
 8   because it would seem to me that it would never actually come
  
 9   back to hurt you, since the litigation's being released, the
  
10   state court litigation.
  
11            But that's neither here nor there.  As a matter of
  
12   bankruptcy law and the plan itself, the claim against the
  
13   debtor, to the extent allowed, it survives.  It could be dealt
  
14   with in the plan, but the plan actually unimpairs it.
  
15            MR. GLUECKSTEIN:  Right.  Okay.  I mean, certainly --
  
16   look, from our perspective, if that modification is made, I
  
17   think we did object to both pieces.
  
18            THE COURT:  Right.
  
19            MR. GLUECKSTEIN:  We objected to the releases of the
  
20   debtor, the third-party release, but our focus of our motion to
  
21   stay --
  
22            THE COURT:  Right.
  
23            MR. GLUECKSTEIN:  -- is with respect to the claim
  
24   against the debtor.  And as I said --
  
25            THE COURT:  And frankly, when you read the plan
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 1   objection, there's really just one sentence that doesn't really
  
 2   say why there's a problem with the true third-party release,
  
 3   and there isn't.  So I just don't, I mean, I don't --
  
 4            Anyway, you were right.  The part seeking a stay is as
  
 5   to the release of the debtor.  But the only real statement of
  
 6   any argument is on the claims against parties other than the
  
 7   debtor is in paragraph 9, which says,
  
 8            "Moreover, JPMC may have its own claims against Bain
  
 9   or other released parties, and as a result of the GSL
  
10   litigation or otherwise, concerning matters that are included
  
11   within the scope of the purported third-party release."
  
12            But there's nothing to back that up, and I find it
  
13   hard to believe that there would be any such claims.
  
14            But, in any event, the record clearly supports, under
  
15   the Metromedia standard, that release.  What it doesn't support
  
16   is a release of the debtor.
  
17            And frankly, it's not in -- the plan doesn't -- the
  
18   plan preserves JPM's rights, as it does every other creditor's
  
19   rights under the plan and as a Class 5 creditor.
  
20            MR. GLUECKSTEIN:  Well, and, Your Honor --
  
21            THE COURT:  In JPM's case.
  
22            MR. GLUECKSTEIN:  I understood there was confusion on
  
23   this point.  That was our position.  We had discussions with
  
24   the debtor prior to the confirmation hearing --
  
25            THE COURT:  All right.
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 1            MR. GLUECKSTEIN:  -- to put clarifying language to
  
 2   that effect into the plan.
  
 3            THE COURT:  Well, anyway.
  
 4            MR. GLUECKSTEIN:  And they refused.
  
 5            THE COURT:  You've gotten what you wanted.
  
 6            MR. GLUECKSTEIN:  Okay.
  
 7            THE COURT:  And you should have gotten that at the
  
 8   confirmation hearing.  I was focused on the third-party release
  
 9   point and the economics of the deemed release of the debtor, as
  
10   opposed to the law and the terms of the plan itself.
  
11            And so I'm going to deny the motion for a stay as
  
12   moot, and invite the debtors to submit an amended confirmation
  
13   order that just simply makes it clear that JPM's objection as
  
14   to the release of all parties other than the debtor is
  
15   overruled and that the plan itself renders moot JPM's objection
  
16   as to the release of the debtor, because it would be treated as
  
17   a Class 5 claim in the last sentence of Section VIII(F) of the
  
18   plan, subject, of course, to the debtors' rights, or any
  
19   parties' rights under 502(e) and/or any other basis to object
  
20   to the claim, and JPM's rights to oppose such objection.
  
21            MR. NASH:  Your Honor, do you think we need to submit
  
22   a new order, because otherwise we're prepared to go effective.
  
23            THE COURT:  I think the record will -- I mean, you
  
24   could submit it in the future.  I think you can act on what I
  
25   ruled on.
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 1            MR. NASH:  Thank you.
  
 2            THE COURT:  I mean what's in -- you could act in
  
 3   reliance on that ruling.
  
 4            MR. NASH:  Thank you, Judge.
  
 5            THE COURT:  And that's what the plan says anyway,
  
 6   so --
  
 7            MR. NASH:  I agree, Your Honor.  Thank you.
  
 8            THE COURT:  Okay.
  
 9            MR. MOELLER-SALLY:  Good morning, Your Honor.  Stephen
  
10   Moeller-Sally, Ropes & Gray, for the additional ad hoc
  
11   noteholder group.  Just wanted to state for the record that our
  
12   group, as do the other parties under the restructuring support
  
13   agreement, have consent rights over the final form of the
  
14   confirmation order, so we would expect --
  
15            THE COURT:  Sure.
  
16            MR. MOELLER-SALLY:  -- to see a revision of that and
  
17   have our clients have an opportunity to approve it before it
  
18   gets --
  
19            THE COURT:  That's fine.  And I think that's why
  
20   debtors' counsel made the point he made.  There's no reason to
  
21   hold up the closing of the plan over that review process, which
  
22   needs to be careful, because, again, I think all I'm saying
  
23   here is that as to the release of the debtor, that release
  
24   stands, but the release by its own terms is subject to JPM's
  
25   treatment under the plan, as it is -- as is subject to every
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 1   other creditors' treatment under the plan, which is, in JPM's
  
 2   case under -- as a Class 5 creditor.
  
 3            MR. MOELLER-SALLY:  Thank you.
  
 4            THE COURT:  Okay.
  
 5            MR. NASH:  Thank you, Your Honor.  We really
  
 6   appreciate it.
  
 7            THE COURT:  Okay.  And then I'll also expect an order
  
 8   denying the motion for a stay as moot.
  
 9            MR. NASH:  Yes, sir.  Thank you very much.
  
10            THE COURT:  Okay.  All right.  Thank you.
  
11            MR. GLUECKSTEIN:  Thank you, Your Honor.
  
12            THE COURT:  By the way, there's no doubt I can do this
  
13   under Rule 9023 sua sponte.  The case law is clear on that
  
14   point, as is, I think, the rule itself.  But, for example, see
  
15   In re Blutrich Herman & Miller, 227 B.R. 53 (Bankr. S.D.N.Y.
  
16   1998).
  
17            MR. NASH:  Thank you, sir.
  
18            THE COURT:  Okay.
  
19            MR. GLUECKSTEIN:  Thank you, Your Honor.
  
20            THE COURT:  Okay.
  
21        (Whereupon these proceedings were concluded at 10:41 AM)
  
22
  
23
  
24
  
25
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1 UNITED STATES BANKRUPTCY COURT

2 SOUTHERN DISTRICT OF NEW YORK

3 Case No. 18-13374-mew

4 - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

5 In the Matter of:

6

7 AEGEAN MARINE PETROLEUM NETWORK INC,

8

9           Debtor.

10 - - - - - - - - - - - - - - - - - - - - - - - - - - - - x

11

12                United States Bankruptcy Court

13                One Bowling Green

14                New York, NY  10004

15

16                March 26, 2019

17                2:04 PM

18

19

20

21 B E F O R E :

22 HON MICHAEL E. WILES

23 U.S. BANKRUPTCY JUDGE

24

25 ECRO:  MATTHEW
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1 HEARING re Application for compensation by Oaktree Capital

2 Management, LP and Hartree Partners, LP

3 Objection filed

4

5 HEARING re Motion authorizing rejection of certain unexpired

6 leases and granting related relief

7

8 HEARING re Confirmation hearing

9

10 HEARING re Objection by the UST filed

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25 Transcribed by:  Sonya Ledanski Hyde
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1 A P P E A R A N C E S :

2

3 MILBANK, TWEED, HADLEY & MCCLOY LLP

4      Attorneys for Mercuria Asset Holdings (Hong Kong)

5      Limited

6      55 Hudson Yards

7      New York, NY 10001

8

9 BY:  ALEXANDER B. LEES

10      LAUREN C. DOYLE

11      ABHILASH RAVAL

12

13 UNITED STATES SECURITIES AND EXCHANGE COMMISSION

14      3 World Financial Center

15      New York, NY 10281

16

17 BY:  ALAN S. MAZA

18

19 SILVERMAN ACAMPORA

20      Attorneys for Mercuria US Asset Holdings, LLC

21      100 Jericho Quadrangle, Suite 300

22      Jericho, NY 11753

23

24 BY:  RONALD J. FRIEDMAN

25
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12

13 BY:  HARRISON DENMAN
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15 KIRKLAND & ELLIS LLP

16      Attorneys for Debtors and Debtors in Possession
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21      BEN WINGER
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23
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25
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1 ALSO PRESENT TELEPHONICALLY:

2

3 JASON DIBATTISTA

4 TAYLOR B. HARRISON

5 JAMES A. COPELAND

6 JONATHAN W. RANDLES

7 AARON METVINER

8 JASON B. SANJANA
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1                     P R O C E E D I N G S

2           MR. KIESELSTEIN:  We're here with a three-item

3 agenda, the first and the main event is seeking confirmation

4 of our plan of reorganization.  The second is our rejection

5 motion which was unopposed but which we would like to

6 continue to the next omnibus so commercial discussions can

7 continue.  And then third is the Oaktree substantial

8 contribution motion where a settlement has been reached, but

9 I understand the U.S. Trustee might have some issues.  We're

10 going to put that to the -- to the back.

11           THE COURT:  If I understand the terms of the

12 settlement, you'd better put it to the front.

13           MR. KIESELSTEIN:  Okay.

14           THE COURT:  Because one of my questions is whether

15 it amounts to a plan modification, so why don't you proceed

16 with that one first?

17           MR. KIESELSTEIN:  Understood, Your Honor.

18           I'd say -- make a couple of points about that.

19 One, we were talking about $450,000 out of a $40 million

20 cash pool for the general unsecured creditors.  In our mind,

21 that would amount to an immaterial modification of the plan

22 under lots of precedent.

23           I would also point out that two-thirds in dollar

24 amount of those who would be impacted by that, that is RSA

25 parties essentially, have already agreed to the slight
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1 reduction in the cash pool recovery.

2           So, you know, we view there being no need -- and,

3 in fact, it would be highly impractical to require re-

4 solicitation of public debtholders for some number of days

5 or weeks to bring this settlement home.

6           Remember, the Class 4A creditors voted 99-plus

7 percent in favor of this plan, which provided $40 million

8 plus the litigation trust claims.  And we think it

9 extraordinarily unlikely with two-thirds of dollar amount on

10 the record is supporting this settlement that we would have

11 some sort of numericity problem because people who had not

12 voted, or abstained on 40, would rise up at 39.5.

13           THE COURT:  But the application itself was made at

14 a time when, if it were granted, Mercuria would have paid it

15 so that any of the unsecured creditors who voted on the plan

16 would've had no idea that they were being asked to pay any

17 of it.

18           Now I'm being asked on the afternoon of

19 confirmation with no notice to all of those people to

20 approve their payment of an administrative expense, or a

21 portion of an administrative expense, in front of Oaktree.

22 Whether you think the dollars are big or not, all of those

23 people had the right to know about it and to object if they

24 thought it didn't meet the standards under Section 503,

25 didn't they?  And wouldn't I be depriving them of that?
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1 They would have no idea that this is coming up before me

2 today.

3           MR. KIESELSTEIN:  Yeah.  I'm going to let others

4 speak -- people to the settlement speak to that particular

5 issue.  We obviously were trying to facilitate a settlement.

6 I think it's obvious that the -- I won't say the lion's

7 share but a substantial portion of the benefit from the

8 whole Oaktree/Hartree impromptu auction with the -- with the

9 Mercuria folks benefited.  We saw the numbers rise from 20

10 to 30 to 40 million dollars in the course of an afternoon,

11 Your Honor, and we think it's the -- it's the right and fair

12 result.

13           And I think critical mass of those who've been

14 active and engaged in the case, who've appeared, who've

15 participated, who voted are onboard for this modification.

16 I think it would be a -- sort of a Pyrrhic exercise to go

17 through the expense and the delay and the cost.  I think it

18 would eat up the amount of money we're talking about and

19 then some.

20           I understand that it's a slight diminution in the

21 overall recovery for that -- for that class of creditors.

22 Again, the bulk of the dollars are already onboard for that

23 modification.  But I'd yield the podium to any of the people

24 who are more actively at the settlement table, if that's all

25 right with Your Honor.
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1           MR. QURESHI:  Good afternoon, Your Honor.  For the

2 record, Abid Qureshi, Akin, Gump, Strauss, Hauer & Feld on

3 behalf of the official committee.

4           Your Honor, with respect to the Oaktree

5 substantial contribution claim, while Your Honor is, of

6 course, correct that with this modification, people who

7 voted on the plan would, of course, not have had information

8 concerning the settlement at their disposal at the time of

9 the vote.

10           I think the right lens to view this through is

11 whether, in fact, this settlement constitutes a material

12 modification to the plan, such that re-solicitation is

13 appropriate.

14           And, in turn, what the caselaw there suggests is

15 that the question to be asked is whether this modification

16 is such that it might be likely to alter the vote of people

17 who --

18           THE COURT:  Why is that the only question?  You've

19 made a settlement.  Don't I have to decide the

20 reasonableness of that settlement?

21           MR. QURESHI:  Certainly Your Honor can --

22           THE COURT:  Don't other unsecured creditors have a

23 right to weigh in as to whether they think it's reasonable

24 or not?

25           MR. QURESHI:  Well, in this case, Your Honor,
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1 given the lack of materiality of the settlement, I mean, it

2 is -- the $450,000 that has been agreed to as part of this

3 settlement constitutes, just with respect to the cash

4 distribution to unsecured creditors, a hair over 1 percent.

5 When one takes into account some amount of recoveries that

6 certainly unsecured creditors expect there will be on

7 account of the litigation claims, it's going to be much less

8 than that, as Mr. Kieselstein pointed out.  Resoliciting

9 would, I think, cost materially more than that.

10           So given that it is not a material modification

11 that --

12           THE COURT:  Even if I don't resolicit, wouldn't

13 notice of the proposed settlement give them opportunity to

14 object to it, be what due process would ordinarily require

15 here?

16           MR. QURESHI:  If this were, I suppose, Your Honor,

17 outside the context of plan confirmation, certainly it could

18 be teed up in that fashion, but I do think that in

19 connection with confirmation of a plan as part of everything

20 else with the plan.  I do think that it's appropriate given

21 the immateriality of the -- of the amount.

22           THE COURT:  What's the basis on which you decided

23 that a $450,000 payment on behalf of the unsecureds was

24 appropriate here?

25           MR. QURESHI:  A number of things went into that
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1 decision on behalf of the committee, Your Honor.  Number one

2 is that does represent in total amount going to Oaktree a

3 reduction from the fees that, in fact, they incurred.

4           Oaktree's counsel provided invoices to the

5 committee as well as to the U.S. Trustee in advance of the

6 committee supporting this settlement.  And it represents, I

7 think -- and Oaktree's counsel can correct me -- but I think

8 approximately one-third reduction in the fees that they

9 actually incurred.  So that was one basis.

10           And the second, Your Honor, was given the overall

11 contribution that the unsecured creditors believe that

12 Oaktree made to this case, the very substantial way in which

13 recoveries have been improved to unsecured creditors, we

14 think there's grave data as to whether this estate would

15 even have been administratively solvent absent Oaktree's

16 role.

17           THE COURT:  Do you know of any other instance in

18 which somebody who bids and helps drive up the bid has been

19 given substantial contribution claim like this?

20           MR. QURESHI:  I don't have any other specific

21 examples, but --

22           THE COURT:  What would -- if I do that here, what

23 would stop every bidder in every auction ever in front of me

24 from asking for its fees to be paid?

25           MR. QURESHI:  Fair enough, Your Honor.  I think
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1 each case needs to be addressed on the facts and

2 circumstances of that case.  This was not typical of what I

3 might call an ordinary 363 auction process where there is an

4 organized sale process that takes place over 120 days, or

5 whatever the time period is.  A whole bunch of people show

6 up, and there is an auction.

7           This was -- this case was a morass of litigation

8 from the day it commenced, and there was an extremely short

9 period of time, extremely short window where there was a

10 possibility of even getting to this kind of a resolution.  I

11 think Oaktree was taking on a lot of risk by stepping into

12 that mess.  And had they not stepped into that mess, it is a

13 case that likely would not even have been administratively

14 solvent.

15           So I think all of those circumstances, Your Honor,

16 distinguish it from a more ordinary course 363 auction where

17 people are participating.  And in that circumstance, I think

18 seeking a substantial contribution claim for participating

19 in that type of auction is materially different from what

20 occurred here.

21           THE COURT:  All right.

22           MR. QURESHI:  Your Honor, Mr. Somerstein was just

23 pointing out to me that it is common in bid procedures

24 orders itself to specify that a substantial contribution

25 claim will not be allowed as a result of participating in an
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1 action process.  But again, here, given the fast-moving

2 nature of the case and the substantial risk that things

3 could've turned out very differently, we think it's

4 appropriate.

5           Unless Your Honor has questions, I'll turn it over

6 to Oaktree.

7           THE COURT:  All right.  I think I understand your

8 position.  I'll hear from anybody else who wants to be heard

9 on this.

10           MR. DENMAN:  Thank you, Your Honor.  Harrison

11 Denman from White & Case for Oaktree/Hartree.

12           I'd just like to respond to two of those

13 arguments.  I agree with everything that's been said.

14           First, on the notice point --

15           THE COURT:  Presumably, you don't agree with some

16 of the things I've said.

17           MR. DENMAN:  Well, I respectfully disagree.

18           The first is with respect to notice, Your Honor,

19 this idea that this is coming in at the last minute with

20 respect to unsecured creditors.

21           I understand it may not be visible to Your Honor,

22 but these discussions that culminated in this economic

23 agreement among all the constituencies did not come together

24 overnight.  There has been discussion among the unsecured

25 creditors, Mercuria, and Oaktree for months, really.  And I
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1 alluded to it the last time I was before you at the

2 disclosure statement hearing, and that's continued before

3 and after we filed our application.  I've had dialogue

4 directly with individual noteholders, with the committee

5 advisors, with trade creditors.  It's been a pretty robust

6 discussion that has universal endorsement.  So this is not

7 something that -- from the party and interest side has come

8 up overnight.

9           The second --

10           THE COURT:  And at one point in these cases, you

11 said that Oaktree was considering suing the parties to the

12 plan support agreement that it had signed.  What happened to

13 that?  Did you drop that?

14           MR. DENMAN:  We did, Your Honor.  There was a --

15           THE COURT:  Did you drop that as part of this

16 deal, or did you drop that separately?

17           MR. DENMAN:  We separately have communicated that

18 we would not be continuing to pursue that.  We had a dispute

19 -- largely because it became moot.  We had a dispute at the

20 time with respect to whether or not the RSA was properly

21 terminated.  Given the passage of time and how the

22 milestones would've played out anyway, it became purely

23 academic, and there was no reason to even further discuss

24 it.

25           But the second point I wanted to discuss -- so in
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1 addition to that notice issue --

2           THE COURT:  How can I judge whether this is a

3 reasonable settlement when I don't even have any backup for

4 your fees?  At least some of the things you sought to do --

5 for example, at the hearing in front of me, you may have

6 made a topping bid, but you all -- your counsel also spent a

7 significant amount of time trying to get approval of terms

8 of Debtor in Possession financing agreement that essentially

9 would have, right out of the bat, foreclosed any further

10 competition.  Whatever time was spent on that, how did that

11 substantially benefit the estate?

12           MR. DENMAN:  Well, Your Honor, I don't -- first, I

13 don't think that our DIP, to the extent approved, would've

14 foreclosed for the participation the Debtor --

15           THE COURT:  Sure it did.  It was conditioned on

16 approval of your RSA.  When I said that I wouldn't have that

17 condition, you pulled out of the process.

18           MR. DENMAN:  I understand.  The --

19           THE COURT:  You were not willing to go forward

20 unless you were locked in.  So whatever time you spent

21 trying to get that, how on Earth was that for the benefit of

22 the estate?

23           MR. DENMAN:  Well, Your Honor, the honor -- RSA

24 that we were connected to had the usual fiduciary out.  In

25 the same way that Mercuria has proposed stalking horse had a
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1 breakup fee, right.  I think that each side, as they

2 pursued, was trying to present the Debtors with the best

3 deal possible.

4           I think that -- you know, there really is no doubt

5 that the DIP in conjunction with the RSA and the

6 restructuring discussions that Oaktree commenced created

7 value for the estates here, created value for unsecured

8 creditors.

9           THE COURT:  Let me ask you.  Oaktree's been

10 involved in a lot of bankruptcy cases.  Have you ever gone

11 into a substantial contribution application for being a

12 bidder?

13           MR. DENMAN:  Yeah, Your Honor, I want to -- I want

14 to just -- that was my second point, and I'm glad you

15 brought it up again.

16           I want to just go back to this idea of us being

17 another bidder, another topping bidder.  I don't know that's

18 an accurate characterization of our role here.

19           THE COURT:  Well, before you tell me that, answer

20 my question.  Have you ever gotten a substantial

21 contribution award for being a bidder?

22           MR. DENMAN:  I personally have not done this

23 before.

24           THE COURT:  Okay.  Go ahead.

25           MR. DENMAN:  So, you know, I think that there is a
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1 fundamental difference between a party that comes in under

2 Court-approved bid procedures, which often has the language

3 that was discussed, and makes incremental bids according to

4 parameters that have already been blessed, the consequences

5 of which are naturally confined to certain aspects of these

6 cases as compared with what we did.  Right?

7           We were an alternative plan sponsor.  We came in,

8 and we didn't just compete on the price of assets.  We

9 didn't compete according to bid procedures.  We presented a

10 completely different transaction framework, one that upended

11 the potential recoveries of the stakeholders in these cases.

12           Previously, before we arrived, you know, had we

13 waited for Court approval of the bid procedures and then

14 proceeded in that manner, and having -- had we just been

15 another topping bidder, it's unclear whether our incremental

16 value would really have reverberated in the same way to

17 these estates.

18           You know, as a result of the -- converting this

19 into a plan process and sponsoring a plan, Mercuria's intern

20 proposal had to include better provisions in the same plan

21 context.  The result was subsidiary creditors getting

22 unimpaired and paid in full whereas previously they were

23 sharing pro rata with a portion of a $20 million cash

24 distribution.

25           THE COURT:  Before you made your proposal, did you
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1 ask the parties if they would support a substantial

2 contribution application to pay your fees?

3           MR. DENMAN:  We did, Your Honor.  We had extensive

4 dialogue.

5           THE COURT:  Who did you have conversations with?

6           MR. DENMAN:  I had plenty of conversations with

7 committee counsel.  I had conversations with counsels to the

8 Debtors.  I had conversations with individual noteholders,

9 and I believe that's it.

10           THE COURT:  How much of the fees that you're

11 seeking predated the time when you had those conversations?

12           MR. DENMAN:  About $900,000 plus.  In other words,

13 if the total application was for 1.15, or approximately, the

14 amount that was incurred after the date that Oaktree walked

15 away, which was at the DIP hearing with Your Honor, was

16 relatively small.  It was, I think, in the vicinity of 150

17 grand.

18           THE COURT:  Okay.  And how much of the total that

19 you sought was incurred before you first spoke to the

20 committee about making another bid?

21           MR. DENMAN:  About making what, Your Honor?

22           THE COURT:  Making a bid.

23           MR. DENMAN:  Zero.  I don't think we had

24 conversations with the committee at the time that we were

25 stepping forward to start the process.  We -- I could be
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1 corrected on that.  It's possible it happened without my

2 involvement.

3           THE COURT:  So you incurred over $1 billion in a

4 one-week period that was --

5           MR. DENMAN:  No, Your Honor.

6           THE COURT:  -- (indiscernible) here?

7           MR. DENMAN:  I think, as I clarified, we incurred

8 approximately 950 grand or so within about a two-and-a-half-

9 week period.  I recognize it is a lot of money, frankly.

10 But I also hope Your Honor appreciates just the sheer volume

11 of work that needed to happen to be able to submit a

12 competing plan proposal and negotiate and execute final

13 documentation on that timetable.

14           It was -- it was intentionally a tight timetable.

15 I need to make sure Your Honor appreciates that.  It wasn't

16 an accident that we needed to move the world in two weeks,

17 in two and a half weeks, to try and get that done.  And that

18 was by design to try and make that as difficult as possible.

19           THE COURT:  I often have -- well, I don't -- but I

20 -- it's certainly not infrequent that I have cases where

21 somebody has a proposed stalking-horse bid that then is

22 withdrawn because somebody betters it.  Prior to the time

23 when the stalking-horse bid is approved, the stalking-horse

24 bid usually has an expense reimburse provision, but the

25 usual rule is if I haven't approved it, they don't get their
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1 expenses.  And I think under your proposal, if you talked to

2 Mercuria, they wouldn't have gotten their expenses.  So if

3 you were topped before I approved any deal, why should I

4 give you your expenses?

5           MR. DENMAN:  Your Honor, I just think this is

6 fundamentally outside the paradigm of a topping bid.  I

7 think this is about a generation and creation of value for

8 the estates, and I think that's reflected in the -- in the

9 enforcement that you see from the constituencies here.  If

10 this was inappropriate, I think I would expect the parties

11 in interest that are going to be bearing the economic

12 responsibility for this to object or have a problem with it.

13 And the fact they don't, and I think that's reflected in the

14 fact that the agreed-upon --

15           THE COURT:  One of them does.  It's agreed to pay

16 about a quarter of what you asked for, and to the extent

17 it's their money, they can do what they want, Mercuria.  A

18 lot of the other parties in interest here, some of them have

19 supported you, but many of them don't even know about this.

20 But that's part of my problem.  Many of them have no idea

21 they're being asked to pay for this.

22           MR. DENMAN:  Your Honor, we've -- knowing that the

23 largest trade creditor of the official committee and two-

24 thirds of the noteholders are onboard, we think that

25 accounts for substantially all the creditors who would be
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1 monetarily sensitive to this, economically incentivized to

2 object.  So, you know, I suppose it's possible there are

3 some noteholders out there who we haven't heard from them;

4 they haven't heard or shown any interest in these cases to

5 date.  So I -- to the extent they were involved in any of

6 the discussions involving these cases, they have been

7 brought up to speed months ago with respect to this and the

8 possibility of this.

9           THE COURT:  Okay.  Does the United States Trustee

10 wish to be heard?

11           MR. KIESELSTEIN:  Could I make just two brief

12 points, Your Honor?

13           THE COURT:  Sure.

14           MR. KIESELSTEIN:  I neglected to -- thank you.

15           Your Honor, I do want to emphasize the small

16 window that was available for someone to come in while

17 Mercuria was largely unprotected.  We see that dynamic

18 before.

19           I also want to emphasize -- and we talked about

20 this vis-à-vis Mercuria -- the limited amounts of diligence

21 that were available at this company, the cloud that was

22 hanging over this company, and -- frankly -- the boldness

23 that it took for someone to step in and devote as much time

24 and energy as was devoted here in a very compressed

25 timeframe.  I know the number is a large number, but the
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1 intensity of the work that went on was really hard to --

2 hard to describe.  It was a short window, and they shot

3 through it.  And they obviously did a tremendous amount of

4 value enhancement.

5           I think that's far different from bid procedures

6 of 45- or 60-day marketing period where everybody sort of

7 knows the ground rules.  I mean, we were -- we were thrilled

8 to have Oaktree appear on the scene.  We worked as hard as

9 we could to accommodate their desires and needs so they

10 could put forward the type of proposal that they put

11 forward.

12           The other thing I would note, Your Honor, is I

13 think we've said publicly we think hundreds of millions of

14 dollars were diverted from this company prepetition.  The

15 litigation trust will be well-funded, well-staffed, and

16 we'll pursue these claims.  I'd be -- we haven't projected a

17 value because it's a matter of enforcement and

18 collectability.

19           But I think at the end of the day, this -- in

20 essence -- $150,000 modification for some group of the

21 unsecureds is going to fall far below the minimum threshold

22 that most courts apply when we think about material adverse

23 modifications to a plan.

24           And so I think that's a pretty safe prediction,

25 projection to make here.  I think it would be a shame to
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1 lose the benefit of this settlement, this arrangement, where

2 all the real parties who've participated feel strongly that

3 it's been merited.  It's been earned.

4           Thank you, Your Honor.

5           MR. MASUMOTO:  Good afternoon, Your Honor.  Brian

6 Masumoto for the Office of United States Trustee.

7           Your Honor, I believe you've, probably more

8 effectively than I could've, raised the issues that we had

9 outstanding.  We were made aware of the settlement, but we

10 nevertheless did not feel comfortable in not raising our

11 concerns to the Court.  Your Honor raised the issues

12 regarding whether or not the substantial contribution issue

13 was satisfactorily established on behalf of Oaktree.

14           I would like to indicate that -- I noted that in

15 the committee's statement in support of the substantial

16 contribution, they indicated that on December 10th, the

17 Debtors and the committee received an unsolicited proposal

18 from Oaktree/Hartree, which suggests, again, that there were

19 not any prior conversations regarding substantial

20 contributions that may have -- may have instigated or may

21 have promoted the attempt by Oaktree to participate.

22           They certainly were proposing a DIP proposal on

23 their own merits, and one would assume that financially

24 benefited them.  The fact that it also benefited the

25 unsecured creditors was an incidental benefit from our point
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1 and wasn't -- was not necessarily the sole driving factor in

2 their -- in their competitive proposal.

3           In addition, from our standpoint, there are

4 several other aspects:  the issue as to whether or not they

5 satisfactorily established their substantial contribution.

6 We do also oppose the process where, for example, the time

7 records were not attached to their application.

8           And again, as noted by Your Honor, although upon

9 request they did provide invoices to our office, I -- the

10 Debtors and, I believe, the committee, and Mercuria, that

11 was never provided to the Court.  And any 503(b)-substantial

12 application -- substantial contribution application is

13 required under the code under 503 to be upon notice and

14 hearing.  And without those time records made publicly

15 available for others to evaluate as to whether or not the

16 criteria of substantial contribution had been achieved or

17 not is something that we believe should not be perpetuated

18 in this case.

19           I mean, we believe that those time records

20 should've been made available certainly to the public and

21 most definitely to the Court.  As Your Honor pointed out,

22 the Court's been denied the opportunity to evaluate the

23 reasonableness of the fees.

24           I believe that there was some response that

25 indicated that the U.S. Trustee got something slightly
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1 different than what Mercuria did.  And upon conversation

2 with Mercuria counsel, what invoices were -- that was

3 provided did not have dollar figures attached to the

4 individual time records, the extension amounts.  That's a --

5 that's a detail that Mercuria did request from late in case,

6 and I believe that -- and that was provided.  From our

7 standpoint, that wasn't really relevant.  I mean, for the

8 overall -- for the overall perspective that we believe that

9 a complete fee application with details should be provided

10 publicly and to the Court --

11           THE COURT:  Did you get fee backup information

12 yourself?

13           MR. MASUMOTO:  We received invoices which have

14 time records and the number of hours.  The invoices

15 indicated that there were $1,200 apparently spent by a

16 significant number of people.  I think there were 15

17 partners, maybe 15 associates, and other timekeepers

18 involved.

19           I can tell you from a technical standpoint, as far

20 as the Southern District guidelines are concerned, there was

21 a great deal of lumping.  I believe there were just about

22 300 --

23           THE COURT:  You mentioned a date a few minutes

24 ago.  You said when the committee said that it had received

25 an unsolicited offer from Oaktree, was it December 10th?
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1           MR. MASUMOTO:  December 10th, and I believe the

2 hearing was on the 13th.

3           THE COURT:  Did any of those time entries cover

4 work done before December 10th?

5           MR. MASUMOTO:  I believe there were time entries

6 beginning on November 29th.  I haven't totaled up the

7 amounts.  So from November 29th on, their invoices include

8 records -- time records from various individuals, again,

9 without the actual dollar amount.

10           So, once again, from a process standpoint the fee

11 application issue is something that our office, I guess,

12 quite strongly opposes in terms of what the current

13 procedure is recommending.

14           I -- going back to the issue of the circumstances

15 of the -- of the competitive bid, I do believe that the --

16 that White & Case -- that Oaktree and Hartree should also

17 disclose to the Court the circumstances of the process.

18 Their entitlement to substantial contribution under 503(b)

19 is premised upon their status as a creditor.  And in this

20 case, the creditor's status arose post-petition.

21           I believe -- I'm not quite sure.  We did solicit

22 information and received that information from counsel, and

23 if Your Honor believes that it's relevant, I think they can

24 provide that information.  But I believe there's no dispute

25 that they acquired the claim just prior to the hearing on
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1 the DIP financing.

2           Interestingly enough, I mean, we looked at -- in

3 looking at the circumstances, one of the initial questions

4 that arose is whether or not a 2019 statement would've been

5 required.  A 2019 requires essentially the disclosure of

6 disposable economic interest.  And as Your Honor may be

7 aware, part of the change that occurred in that -- in

8 bankruptcy rule was part of the idea as to the intent and

9 motivations of party, particularly those who require

10 interest post-petition.  In fact, one of the exemptions from

11 disclosure of the amounts is as to a party who may have

12 acquired their interest a year prior to the petition.

13           So we believe that in addition to -- again,

14 addressing the issues that Your Honor raised regarding

15 whether or not they truly provided a substantial

16 contribution as opposed to advancing a bid in their own

17 interest, they should provide additional information

18 regarding their acquisition and disposition of the credit --

19 of their claims, which allow them to achieve the creditor

20 status.

21           THE COURT:  Are you able to tell at all from the

22 time entries you have how much effort Oaktree put into this

23 before it first contacted the committee or the Debtors?

24           MR. MASUMOTO:  Not entirely, Your Honor.  I mean,

25 again, the invoices indicated the date and the hours
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1 provided but not the dollar extension as to the amounts

2 achieved.  But I believe that information is available,

3 since I believe Mercuria did request that information and

4 has that information.  So I can't quantify the amount after

5 they communicate it with the committee.

6           We did -- I -- in fact, we had a conversation with

7 the committee counsel just prior to the hearing addressing

8 the issue.  One thing that did surprise us with respect to

9 the settlement was the committee's participation in this

10 settlement.  From our perspective, the point that Your Honor

11 made was that if, in fact, the substantial contribution was

12 approved by Your Honor, it would technically be treated as

13 an admin expense to which Mercuria would have to provide the

14 funds for, I guess, under their commitment.

15           The committee, from the standpoint -- once again,

16 Oaktree/Hartree proposed their DIP financing for their own,

17 presumably, financial benefit.  It had an incidental benefit

18 to the unsecured creditors committee, which upon approval of

19 the Mercuria DIP and the withdrawal of Oaktree was locked

20 in.  The $40 million was already guaranteed and provided for

21 under that approval by the Court.  And so it puzzled us a

22 little that the committee was willing to participate in the

23 settlement.

24           I can understand the gratitude they may have had

25 going from $15 million cash to $40 million plus
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1 participation in the litigation trust, but, again, from our

2 standpoint, it would've been locked in at the time of the

3 approval of the DIP.  And as Your Honor indicated, any

4 approval would essentially be a burden and fall upon

5 Mercuria to cover as opposed to the committee.

6           So we did have some questions as to exactly why --

7 I mean, it would've been more understandable had a different

8 scenario arose, had the committee been actively soliciting

9 alternatives to the DIP and sort of prevailed upon Oaktree.

10 Again, I'm not sure that would give rise to a legal

11 obligation but certainly would -- could give rise to an

12 understanding that they feel a moral obligation to support

13 the efforts of Oaktree/Hartree.

14           If you have any other questions, Your Honor, I'd

15 be happy to attempt to answer them.  Otherwise, nothing

16 further.  Thank you.

17           THE COURT:  No, I don't.  Thanks.

18           MR. MASUMOTO:  Thank you.

19           THE COURT:  All right.  Does Mercuria wish to be

20 heard?

21           MR. FRIEDMAN:  If I may, Your Honor.

22           THE COURT:  Yep.

23           MR. FRIEDMAN:  Good afternoon.  Ronald Friedman

24 from Silverman Acampora, Counsel to Mercuria U.S. Holdings

25 with respect to this issue, as you know from our pleading,
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1 Your Honor.

2           I would just note, Your Honor, at the outset that

3 the last point that Mr. Kieselstein just made is clearly on

4 the mark from Mercuria's perspective for a few factors.

5 One, at the end of the day, I believe that out of the 450

6 that would come from that litigation trust, over --

7 approximately 350,000 of that 450 is coming directly out of

8 the divide benefit to the noteholders in that fund.  So Mr.

9 Kieselstein's dollar amount of between $100 and $150,000

10 spread amongst the class is really, I think, the analysis

11 that we should looking at.  We clearly believe it's not

12 material.

13           Secondarily, Your Honor, we believe that in the

14 context of confirmation, you have the sincere authority to

15 proceed with this.

16           But most importantly, Your Honor -- and I heard

17 your question relative to the precedential value of this and

18 is every other bidder in every other 363 auction kind of

19 come storming in here.  And I think the answer is a

20 resounding no. And the reason why it's a resounding no, Your

21 Honor, is there's a courtroom full of folks here, and they'd

22 be hard-pressed to tell you a case that they have an all

23 fours with what's transpired here, given all the facts and

24 circumstances and time --

25           THE COURT:  Do you know how often I hear that?  I
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1 hear that about --

2           MR. FRIEDMAN:  I'm sure you hear it all the time,

3 Your Honor.

4           THE COURT:  Every single --

5           MR. FRIEDMAN:  Every single big case.

6           THE COURT:  -- case that I have ever had in front

7 of me, people say, oh, there's never been one like this.

8           MR. FRIEDMAN:  Well, Your Honor, on -- with these

9 assets and this timeframe, I think that we could take that.

10           But one of the things we looked at, Your Honor,

11 from Mercuria's perspective is -- and I heard Mr. Masumoto,

12 and certainly he and I had the chance to confer on this --

13 is we asked the folks in White & Case for the invoices

14 because, of course, we have to follow the process.  And when

15 we did our analysis of those invoices, we broke it down into

16 categories of time, right, to one of the points you were

17 razing.

18           And in essence, the overall recovery that White &

19 Case would be reciting under this settlement is pretty close

20 to spot on to what our analysis was after taking our

21 consideration for the lumping entries, and the time entries

22 after the action, and the time entries from before when they

23 were just getting generic case background, and looking at

24 the time entry relative to what was spent on the DIP and

25 RSA, etc.
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1           And our calculation comes in right spot dag in the

2 middle of where they would end up on this overall recovery

3 where they're receiving roughly 750 -- they're receiving

4 $750,000.  Our analysis shows that if everybody did a

5 fulsome review of all of those records under a settlement

6 construct that, you know, that would be a fair and

7 reasonable award.

8           And given all the facts and circumstances here,

9 including the fact that the DIP is fully drawn, that we

10 don't believe there would be any benefit in a practical

11 sense to doing any resolicitation, having any costs

12 attendant delay, deferring there was closing on the

13 restructuring transaction, assuming confirmation was

14 achieved today.

15           To do that so that potentially $100,000 of

16 distribution to creditors could be accomplished when there's

17 hundreds of million dollars of avoidance claims in that

18 litigation trust, we just don't believe is necessary, Your

19 Honor.

20           One other point I just wanted to make in the

21 review of the timesheets, we didn't just get the first

22 rounds from White & Case.  They provided us some time

23 records.  We didn't think they were detailed enough.  We

24 asked for that to come in another format.  We received the

25 same format, I believe, that both Kirkland & Ellis, as well

Page 33

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 18-30155   Document 2043-6   Filed in TXSB on 06/04/19   Page 34 of 155



1 as the U.S. Trustee's Office received.  And we asked for one

2 version subsequent to that, Your Honor, because we wanted to

3 do a fee application type review, as is customary in a

4 bankruptcy case, where we could see that Mr. Smith spent one

5 hour and that it had a dollar value right next to it.  And

6 previously, when it had come to us, it was in a different

7 format.

8           And after having done that entire exhaustive

9 review, Your Honor, and certainly having spoken with the

10 client and conferred with all the parties, and we spoke with

11 counsel to the Committee, and obviously we engaged with

12 White & Case, and we certainly spoke to the folks from

13 Kirkland & Ellis, we believe that the settlement that we've

14 achieved is not only necessary and appropriate, Your Honor,

15 but we believe that it is actually a fair result for all the

16 parties in interest in here.  And I wanted you to be aware

17 that we had done that exhaustive review.

18           THE COURT:  Okay.  Anything else?

19           MR. DENMAN:  Your Honor, I just wanted to make one

20 point of clarity, given the back and forth.  First, Your

21 Honor had mentioned the moment in time at which we had first

22 started talking to the Debtors regarding the bid.  There

23 would be no time entries that -- you know, that predated

24 that moment of talking.  We were speaking with the Debtors

25 at the very beginning, okay?
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1           And you know, the second point I would make is

2 that, Your Honor, to the extent the notice to the unsecured

3 creditors' point is a problem for you, I suppose there would

4 be a way to this on some form of abbreviated notice or

5 something like that to -- I suspect, the interested parties

6 are exhaustively already involved here.  But to the extent

7 that was necessary, I'm sure an arrangement could be made,

8 to the extent that helps.

9           And I think that's it.  Thank you.

10           THE COURT:  Anything else?  All right.  On the

11 Oaktree application for a substantial contribution, I have a

12 proposed settlement, a portion of which would be paid by

13 Mercuria.  And quite frankly, if Mecuria wants to pay money,

14 that's fine.  It's sophisticated, can make its own

15 decisions.  I have no desire or intent to interfere with the

16 portion of the settlement that would be paid directly by

17 Mercuria.

18           I also have before me a proposal that $450,000

19 would be paid to Oaktree towards its attorney's fees and

20 would be paid out of monies that otherwise would go to

21 unsecured creditors.  This is presented to me, I suppose, as

22 both a plan modification and has a proposed settlement.

23           Now, some of the parties that would be affected by

24 that are represented before me today.  I'm told that the

25 noteholders that have actually endorsed this deal represents
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1 some large percentage.  Somebody used the number of

2 approximately $350,000 out of the $450,000 that they would

3 be paying.  And quite frankly, if they want to pay that,

4 they can go ahead.

5           But I have a lot of problems with the proposed

6 settlement on behalf of the other noteholders, who have

7 neither been told about this and who, in effect, are being

8 told that they're settling a claim that was not even made

9 against them.

10           The application that was made was for the

11 allowance of an administrative expense claim on the grounds

12 that Oaktree had made a substantial contribution.  Under the

13 terms of the plan, administrative expense claims are to be

14 paid by Mercuria, not by the unsecured creditors.

15           Under the terms of the plan, a fixed pool was to

16 be set aside for the unsecured creditors, consisting of $40

17 million plus various litigation claims.  And there was

18 nothing about the Oaktree application, therefore, that would

19 implicate the unsecured creditors or even make them a party.

20 A party in the sense that they could be heard, sure, but not

21 a party in the sense that money was being sought from them.

22           They asked me today to approve this settlement

23 with no notice to those other unsecured creditors.  It is

24 something I'm just not willing to do, particularly since one

25 of the things that I am required to consider in deciding
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1 whether to approve a settlement is whether they think it's a

2 reasonable compromise based on the merits of the issue.

3 Other unsecured creditors have the right to raise objections

4 to this.  If they had done so, I would have sustained them.

5           The parties who want to make payments to Oaktree

6 are free to do so.  But there are a number of problems with

7 the merits of the application to the extent it asserts a

8 substantial contribution claim.

9           Section 503 of the Bankruptcy Code says that a

10 creditor may receive a substantial contribution claim, or a

11 claim for making a substantial contribution.  Oaktree

12 contends that it was a creditor here because it acquired a

13 claim.  But there is absolutely zero, zero connection

14 between that creditor's status and the activities for which

15 it seeks compensation.

16           It is not seeking a substantial contribution claim

17 as a creditor.  It is seeking a substantial contribution

18 claim as a bidder.  And I am not going to treat the purchase

19 of a creditor claim as though that irrelevant act somehow

20 brings Section 503(b)(3) into play.

21           I recognize that there is case law to the effect

22 that Section 503(b) says that there are various

23 administrative expenses that may be allowed, including --

24 and then there's a long list of other items.  I recognize

25 that under the Bankruptcy Code, the word "including" is
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1 defined as being not exclusive, and therefore, not excluding

2 other things.

3           But the usual rule in bankruptcy is that

4 administrative expenses are the expenses incurred by the

5 trustee or the debtor itself, or that are incurred directly

6 in the preservation that had administration of the assets of

7 the estate.

8           Paying non-debtors is an exception to that rule.

9 And there are exceptions in Section 503(b), but they don't

10 use the word "including", and they are limited to the

11 circumstances that are listed there, such as claims by a

12 creditor for its substantial contribution in a case.

13           I think that the cases that have held that those

14 circumstances are -- those items are exclusive as to when

15 substantial contribution can be awarded have the better of

16 the argument.

17           But I don't need to make a final decision on that

18 because whether I think the argument is foreclosed or not,

19 it is under the case law in this Circuit that paying the

20 expenses of another party is supposed to be the exception

21 rather than the rule.  It is supposed to be a narrow

22 exception, and it's supposed to be applied only where,

23 usually at least, the party who seeks compensation has done

24 something that an estate fiduciary otherwise would have

25 done.  That is not what I have here.
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1           I have a party who for its own interest made a

2 competing proposal.  I do not mean in any way to denigrate

3 the importance of that proposal.  I myself said that I was

4 happy that they participated.  It obviously did have

5 benefits in the way that it affected the competing proposal

6 that Mercuria then made.

7           But that is exactly what happens when I have

8 competing debtor in possession financing proposals, when I

9 have competing plan proposals, when I have competing auction

10 sale proposals, when I have practically any kind of

11 competing proposal that is made in the course of the case.

12           I cannot see how awarding this claim would do

13 anything other than encourage everybody who ever makes a

14 competing proposal to demand a substantial contribution

15 claim proportionate to whatever value their competing bid

16 produced by somebody else.

17           Oaktree did not act as an estate representative.

18 It was quite clear in the proceedings in front of me that it

19 was pursuing its own interest.  It was doing its darndest,

20 in fact, to lock down the deal in its own -- to its own

21 benefit, and to foreclose further discussion.  And oddly

22 enough, it was fighting to prevent exactly what it now says

23 was the benefit that entitles it to compensation, which is

24 an odd situation.

25           I think that the better rule is that people who
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1 for their own economic interest pursue certain activities in

2 a bankruptcy case have to bear their own expenses.  That's

3 true whether they're offering competing debtor in possession

4 financing proposals, or that they're offering competing plan

5 financing proposals, or that they're offering a competing

6 purchase price in an auction or not an auction.  I just

7 think that that's the correct rule.

8           I don't believe anybody has cited to me any

9 authority under which -- under circumstances like these, a

10 court has awarded a substantial contribution claim.  And I

11 think under that context, I will not approve the settlement

12 insofar as it affects people who haven't even been told

13 about it.  I just don't think it's reasonable.  They haven't

14 been given a chance to object.  And to the extent that I'm

15 being asked to do it without that right to object, I won't

16 do it.  I will, on their behalf, make the objection and

17 sustain it.

18           So, if you want Mercuria to make your payment that

19 it's agreed to make, that's fine.  If the other noteholders

20 who are endorsing this deal want to nevertheless make the

21 shares of that payment out of their own recoveries that they

22 otherwise would have made, that's no skin off my nose.

23 They're sophisticated people.  They can do that if they

24 want.  But to the extent that you want payment from those

25 other people, I won't approve it.
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1           So, what do you want to do?

2           MR. KIESELSTEIN:  I'm sure the parties will want

3 to confer, Your Honor --

4           THE COURT:  Okay.

5           MR. KIESELSTEIN:  -- in light of your comments.

6 So, I would suggest we move off that agenda item --

7           THE COURT:  Well, let's --

8           MR. KIESELSTEIN:  -- if that's all right.

9           THE COURT:  -- see if they talk for a few minutes

10 and take a short break anyway before we move on to the other

11 items.

12           MR. KIESELSTEIN:  Sure.  Of course.

13           THE COURT:  Okay.

14      (Recess)

15           THE COURT:  Please be seated.  Okay.

16           MR. DENMAN:  Your Honor, thanks for the recess. I

17 don't think anything constructive could really occur on this

18 kind of a timetable.  We're certainly not going to be able

19 to reach and discuss and coordinate with the individual

20 noteholders in that kind of hallway discussion forum.

21           So, Your Honor has ruled what Your Honor ruled.

22 We've heard you with respect to the Mercuria deal.  From our

23 perspective there's still an advised proposed order by which

24 Mercuria and I settled and agreed to a $300 million payment.

25 Your Honor indicated that you are not inclined to touch
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1 that.

2           I suspect, given the substance of Your Honor's

3 order, you may hear from them.  But that's where we are.

4           MR. QURESHI:  Thank you, Your Honor.  At this

5 point, Your Honor, having conferred with the parties and

6 certainly with the folks at White & Case, having heard Your

7 Honor's ruling, we think that the application should be

8 denied and let the case proceed to its confirmation.

9           THE COURT:  Why should I deny the approval of the

10 settlement as it relates to you?  You yourself stood here

11 and told me why I should approve it.

12           MR. QURESHI:  In order to have complete fidelity

13 on as many issues as possible, Your Honor, yes, I did.  But

14 given all the facts and circumstances, Your Honor, and

15 certainly the determination Your Honor made relative to the

16 merits of the application, which are certainly embodied in

17 the objection that we filed on our client's behalf, we

18 sought to resolve it.  We had proposed language that would

19 resolve it.  Unfortunately, it doesn't get resolved unless

20 everything else gets resolved.  And so...

21           THE COURT:  You made a deal with them, right, that

22 you would pay that amount?

23           MR. QURESHI:  We made a deal with them, Your

24 Honor, conditioned upon everything else getting done in that

25 way, that's correct, in order to move forward towards
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1 confirmation without having any delay or litigation over a

2 503(b) application that's been denied.

3           THE COURT:  Well, I only learned that there was a

4 deal, let alone what its terms were, shortly before I came

5 out on the bench because I was occupied by other matters

6 earlier today.  So, I don't have any idea whether you have a

7 binding obligation with them or not, independent of whether

8 I approved it or not.  So, what's Oaktree's position on

9 that?

10           MR. DENMAN:  To be clear, Your Honor, we think we

11 have a binding agreement with them.  They agreed to provide

12 us $300 million -- $300,000 --

13           (Laughter in the Courtroom)

14           MR. DENMAN:  I take that silence as acquiescence,

15 Your Honor.

16           (Laughter in the Courtroom)

17           MR. DENMAN:  And a deal is a deal.  And we didn't

18 think it would be inappropriate for somebody to strike a

19 deal coming to court and then walk away from it after

20 hearing the benefit of Your Honor's ruling, certainly --

21           THE COURT:  Do you have a written settlement

22 agreement or, no, it's just what was in the order?

23           MR. DENMAN:  You know, Your Honor, it was

24 conversations that occurred over the course of the weekend

25 that culminated in a revised proposed order.  That's really
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1 all we have.

2           THE COURT:  And he's saying in effect that it was

3 contingent on my approval of the other parts of the deal.  I

4 mean, I have approved it as to him.  So, any contingency as

5 to that part of it I've satisfied.  So, is it your

6 understanding that your deal with Mercuria was contingent on

7 my approval of the deal as it relates to the unsecured

8 creditors?

9           MR. DENMAN:  No, that's not how I understood

10 things.

11           THE COURT:  And is that your understanding?  And

12 where does that come from?

13           MR. DENMAN:  Your Honor, my understanding is --

14           THE COURT:  I'm sorry, I was asking Mercuria.

15 He's standing right next to you.  Sorry.

16           MR. DENMAN:  I saw him over your shoulder.

17           MR. QURESHI:  Yes, Your Honor, it was part of a

18 global resolution in order to resolve the litigation issue

19 relative to the 503(b) application and the construct of the

20 entire matter to move forward to its confirmation.  And

21 everything was embodied in the draft of the confirmation

22 order that was circulated.  There is no separate settlement

23 agreement.

24           THE COURT:  All right.  Well, I'm not going to

25 rule on that issue.  It Oaktree thinks that it has an
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1 enforceable deal with the Mercuria people, it can seek to

2 enforce it and I'll decide the merits of that separately.  I

3 have not denied approval of that.

4           I have denied the request insofar as it affects

5 unsecured creditors who weren't aware of it and who weren't

6 even told that the application would purportedly come out of

7 their pockets.  And as to whom I, on their behalf, have

8 decided that not only did they have a right to object, but

9 to the extent there was an objection I would decline to

10 approve it, perhaps sustaining the U.S. Trustee's objection

11 in that regard.

12           But that still was approval of almost the entirety

13 of the application, at least to the extent that the major

14 noteholders were willing to live with the expenses that they

15 had told me that they were willing to bear.  So, I'll just

16 leave that issue for now.  Okay?

17           MR. QURESHI:  Very well, Your Honor.

18           THE COURT:  All right.

19           MR. QURESHI:  So, that application will be

20 included on the calendar?

21           THE COURT:  I'll issue an order that reflects the

22 rulings that I had made.  And to the extent that there is

23 still a dispute over whether you need to pay Oaktree or not,

24 I don't think that's going to affect confirmation because

25 I'm pretty sure Mercuria can afford that money.
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1           MR. QURESHI:  Thank you, Your Honor.

2           MR. KIESELSTEIN:  Thank you, Your Honor.  Marc

3 Kieselstein again on behalf of the Debtors.  We're making

4 incredible time.

5           THE COURT:  Now on to the easier issues.

6           (Laughter in the Courtroom)

7           MR. KIESELSTEIN:  Exactly.  Your Honor, there was

8 reference to that settlement in the latest version of the

9 confirmation order.  We'll obviously strip that out and

10 it'll be dealt with in Your Honor's separate order.

11           With regard to the confirmation of the plan, Your

12 Honor, how we plan to proceed is, my partner, Mr. Winger,

13 will go through the uncontested elements of 1129 and the

14 other portions of the plan for which no objections have been

15 launched.  Then I would come back and do the third-party

16 releases and exculpation issues.  And then Mr. Winger would

17 do the professional -- the committee member professional fee

18 issue, if that's all right with Your Honor.

19           THE COURT:  All right.  As to the uncontested

20 issues on confirmation, I know you want to offer

21 declarations into evidence and materials to support the

22 factual record.  But I've read the plan.  We don't need to -

23 - certainly, we don't need to go over each element of

24 Section 1129.  I will just -- after the record is complete,

25 I will ask people if there are any other objections, and
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1 assuming there aren't, I don't think we need more detail

2 than that.

3           MR. KIESELSTEIN: Excellent, Your Honor.

4           THE COURT:  Okay.

5           MR. KIESELSTEIN:  And I know Mr. Winger will be

6 shortly moving those declarations into evidence.

7           THE COURT:  Okay.

8           MR. WINGER:  Good afternoon, Your Honor.  Ben

9 Winger, from Kirkland & Ellis, on behalf of the Debtors.

10 I'll get right to it.  We have four declarations.  The

11 declaration of Ms. Jane Sullivan at Docket Number 470; she

12 provided the voting certification in support of the plan.  A

13 declaration of Tyler Baron at Docket Number 479; he's

14 providing evidence in relation to the release issues, which

15 Mr. Kieselstein will address.  The declaration of Andrew

16 Hede, Docket Number 480; he's providing the evidentiary

17 support for some of the blocking and tackling in 1129, some

18 of the standard provisions that we will address, if Your

19 Honor has any questions.  And then finally, the declaration

20 of Mr. Zui Jamal at Docket Number 481; he's addressed

21 certain valuation issues.

22           They're all here in the courtroom today, Your

23 Honor, and can answer any questions, if there are.

24           THE COURT:  All right.  Is there anyone who

25 objects to the admission of the four declarations into

Page 47

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 18-30155   Document 2043-6   Filed in TXSB on 06/04/19   Page 48 of 155



1 evidence?  Okay.  Nobody has objected.  Is there anybody who

2 wishes to cross-examine the declarants as to the substance

3 of their declarations?  Okay.  Nobody has indicated a desire

4 to do so.  I will admit the declarations.

5      (Declarations of Jane Sullivan, Tyler Baron, Andrew

6 Hede and Zui Jamal Admitted Into Evidence.)

7           MR. WINGER:  Unless Your Honor has any questions,

8 I'll cede the podium back to Mr. Kieselstein.

9           THE COURT:  Apart from the third-party release

10 issues and exculpation issues, and apart from the rights of

11 committee members to ask for payments of their expenses, are

12 there any other objections to confirmation?

13           MR. WINGER:  The short answer is no, Your Honor.

14           THE COURT:  Okay.  I wanted to just make sure that

15 somebody didn't have one that we had overlooked.  But I

16 don't see anybody objecting, and so I will take that as a

17 know that there are no other objections.

18           MR. WINGER:  Thank you, Your Honor.

19           THE COURT:  Okay.  Mr. Kieselstein?

20           MR. KIESELSTEIN:  I didn't expect Mr. Winger to be

21 quite that quick.

22      (Laughter in the Courtroom)

23           MR. KIESELSTEIN:  Your Honor, Marc Kieselstein

24 again, on behalf of the Debtors.  Your Honor, we do have a

25 brief deck on the third-party release exculpation issues.
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1 May I approach?

2           THE COURT:  Yes, but I have to warn you, I don't

3 really want a PowerPoint presentation.  I more prefer to ask

4 questions and get answers.

5           MR. KIESELSTEIN:  Okay, then let's dispense with

6 that, Your Honor.

7           THE COURT:  Okay.

8           MR. KIESELSTEIN:  And don't look at it too harshly

9 on our final fee application.

10      (Laughter in the Courtroom)

11           MR. KIESELSTEIN:  Your Honor, we stand before the

12 Court today, Your Honor, with a highly consensual plan with

13 widespread support, which no creditor or interest holder has

14 lodged an objection, where all the voting classes have

15 delivered a resounding mandate in favor of confirmation.

16           This is a result that epitomizes Chapter 11 and

17 what it's intended to do, which is to take a distressed

18 company that offers a product or a service at the

19 marketplace values --

20           THE COURT:  What percentage of the unsecured

21 creditors have either voted in favor of the plan or, even if

22 they voted against it, checked the box in favor of granting

23 the releases that you desire?

24           MR. KIESELSTEIN:  Ninety-nine percent of those who

25 voted.  And remember, only the TopCo unsecureds voted
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1 because the other 74 Debtors were unimpaired.  We did have,

2 I think, around 15 opt-ins, which gives me -- you know,

3 restores my faith in humanity somewhat.  So, some people

4 read it and decided that they would opt-in to the release.

5           There were obviously a number of people who didn't

6 vote, as is always the case.  We have retail debtholders

7 here and retail equity holders as well.  But support for the

8 plan, which Your Honor said was tantamount to support for

9 the releases -- a vote for the plan was a vote for the

10 releases, third-party and otherwise -- was pretty

11 overwhelming, 99 percent in the Class 4A, and over 75

12 percent in the equity class.

13           THE COURT:  So, let me ask you now -- and I want

14 to break this down because all too often everybody talks

15 about all of these various provisions in the plan as if to

16 some extent, they are a form of third-party release, and I

17 don't really think of them that way.

18           You do have in the plan a proposed release of the

19 Debtors' own claims --

20           MR. KIESELSTEIN:  Yes.

21           THE COURT:  -- against a wide group of people,

22 directors, officers, Mercuria, the Committee, various

23 people, correct?  And as I understand it, there are no

24 objections to those releases.

25           MR. KIESELSTEIN:  No objections, but I would just
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1 caveat it, Your Honor, as to the former directors and

2 officers --

3           THE COURT:  Yes, that's --

4           MR. KIESELSTEIN:  -- there's nothing.  No debtor

5 releases, no consensual --

6           THE COURT:  Right.

7           MR. KIESELSTEIN:  -- or non-consensual third-party

8 releases.

9           THE COURT:  Right.  It's just been preserved

10 through the litigation costs.  And just so I can be 100

11 percent sure, is there anything in the Debtors' releases

12 here that would affect the claims that have been asserted

13 already in any pending action?

14           MR. KIESELSTEIN:  No, not that I'm aware of, Your

15 Honor.

16           THE COURT:  Okay.  So, if the Debtor releases its

17 own claims, then to the extent you're worried about

18 derivative claims, or claims people might make my virtual of

19 injuries suffered by the Debtor, those claims are already

20 gone?

21           MR. KIESELSTEIN:  That's correct.  That's how the

22 Debtor release is supposed to work.  So, we're then in the

23 land of the direct, or alleged to be direct, third-party

24 claims.

25           THE COURT:  Okay.  So, then we've got a proposed
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1 exculpation provision.  And these are often called third-

2 party releases too, but I think of them differently.  And

3 I'll be the first one to acknowledge that the case law on

4 just why these are separately approved is fairly thin.  But

5 they are regularly approved.  And to  some extent, the case

6 law, most of the case law, focuses on the court's authority

7 over estate fiduciaries and the qualified immunity that a

8 fiduciary has when it's acting under the authority of a

9 court.

10           I know the U.S. Trustee has objected to the extent

11 your exculpation provisions would go beyond the fiduciaries

12 themselves.  But I actually think of the exculpation

13 provisions a little differently.  It seems to me that they

14 are meant to indicate not only the fact that I have

15 supervisory authority over the fiduciaries themselves, but I

16 have supervisory authority over the transactions that

17 occurred during the course of the bankruptcy case.

18           And so, when I think of some of these properly

19 worded exculpation provisions, what I think they do is

20 reflect the fact that if I have approved something,

21 supervised and approved it, it ought not to be anybody's

22 business to sue anybody over the terms of what I have

23 already decided is appropriate in this case.

24           Now, that does mean that when I look at these

25 exculpation provisions, I don't word them quite so
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1 generously as almost every Chapter 11 plan that I receive

2 does.  And in fact, every release that I have ever seen,

3 it's almost like a contest of draftsmanship as to how can

4 the lawyers possibly cover everything that human imagination

5 could reach.  I think an exculpation provision is more

6 appropriately limited to any claim based on the negotiation,

7 execution and implementation of agreements and transactions

8 that have been approved by the Court, except that people

9 aren't exculpated and forgiven from their obligations to

10 perform the terms of those transactions and agreements.

11           MR. KIESELSTEIN:  Of course.

12           THE COURT:  And all the other language about

13 anything that, you know, bears an iota of similarity or a

14 reference to that should come out.  I think that's the

15 proper scope of an exculpation provision.

16           And I'll hear from you, Mr. Masumoto, if you want

17 to argue, but I think that as long as that's what its focus

18 is, that I don't have a problem providing that to people who

19 also aren't estate fiduciaries.  And I note that at least

20 the Seventh Circuit Court of Appeals has approved that

21 approach.  Although they called it a third-party release, it

22 really was an exculpation, in the Airadigm case, 519 F.3d

23 640.  Do you want to be heard on that, Mr. Masumoto?

24           MR. MASUMOTO:  Your Honor, I'll defer to Your

25 Honor.  As Your Honor indicated, our position is pretty much
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1 standard.  We believe it's limited to fiduciaries.  But as

2 Your Honor recognized, many of your colleagues have approved

3 broader application of it.  And so, we'll defer to Your

4 Honor's scope.

5           THE COURT:  So, you've got releases on behalf of

6 everybody who voted in favor of the plan; releases on behalf

7 of the 15 people who voted against it, but who checked the

8 box; releases of all the Debtors' claims, which includes any

9 derivative claims; exculpation for the transactions that I

10 approved of during the course of the bankruptcy case.

11           You've got releases from the indentured trustees,

12 as I remember, through the restructuring support agreement;

13 releases from all of noteholders who signed up to the

14 restructuring support agreement; and releases from everybody

15 else who was in the restructuring support agreement.

16           MR. KIESELSTEIN:  Mm hmm.

17           THE COURT:  What on earth is left that you're

18 worried about?

19           MR. KIESELSTEIN:  Well, Your Honor, first of all,

20 a couple things.  We tried very hard, having read your

21 transcripts from Fairway and from Westinghouse to use the

22 based upon language.  We may not have completely succeeded,

23 but we certainly were attentive to your pronouncements on

24 this issue and try to be faithful to them.  And there is any

25 other further tweaking we need to do, of course we're happy
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1 to do it.

2           With regard to who's left, let me harken back to

3 the conversation we had about the prior motion.  There are a

4 great many people who didn't vote on the plan and didn't opt

5 in.  The question is, are the parties here -- and we haven't

6 talked about the magnitude of the contribution, which I'm

7 happy to do; it's laid out in great detail in Mr. Baron's

8 declaration --

9           THE COURT:  Why don't all those releases and

10 exculpation's that I have just described fully compensate

11 them for any contribution they might've made in the course

12 of this case?  Why should I go further and take away any

13 direct claims that somebody else might have out there

14 against these people?

15           MR. KIESELSTEIN:  Well, the first thing I would

16 say, because I think Metromedia says that you can, and under

17 appropriate circumstances, should.

18           THE COURT:  One of those appropriate circumstances

19 is I'm supposed to be told what the claim is that I am

20 taking away --

21           MR. KIESELSTEIN:  Sure.

22           THE COURT:  -- so that I can understand why it is

23 something for which that particular claimant is already

24 getting compensation in the case, and therefore make a

25 determination as to why it's fair.  So, what is the claim
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1 I'm (indiscernible)?

2           MR. KIESELSTEIN:  So, let me give you a couple of

3 examples.  Let me start with Mercuria --

4           THE COURT:  Okay.

5           MR. KIESELSTEIN:  -- because they are a released

6 party along with 1:17:27 Mr. Moore, Mr. Baron and Mr.

7 Bartoszek.  We heard it in this courtroom, Your Honor.  We

8 heard a variety of theories bandied about by people with

9 whom we've since made peace, but who represented the

10 noteholder constituency as a whole, talking about things

11 like liability on account of inappropriate loan to own

12 strategies, inappropriate control over the coffers --

13           THE COURT:  So, when the Debtor releases its

14 claims against -- Debtors release their claims against

15 Mercuria, the people who were parties to the actual

16 transaction with Mercuria are included among those releasing

17 parties.  The indentured trustees have released their

18 claims.  Mercuria is going to be the new owner of the

19 business.  All the other creditors at the operating levels,

20 including the companies where Mercuria actually did

21 business, are being paid in full and are unimpaired.  So --

22           MR. KIESELSTEIN:  We're talking about the other

23 creditors at the TopCo.  That's who we're talking about.

24 Which is whom the ad hoc group was comprised of.

25           THE COURT:  And if the Debtors have released their
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1 claims, what claim is left?

2           MR. KIESELSTEIN:  Well, I'm not sure, Your Honor,

3 that they've articulated all of their theories.

4           THE COURT:  Well, that's not good enough to

5 justify taking it away, is it?

6           MR. KIESELSTEIN:  The quest --

7           THE COURT:  See, you know, all too often I get

8 this request.  What Metromedia says to me is I'm only

9 supposed to take away third-party claims if it's essential

10 to the reorganization.  And I'm only supposed to do it under

11 rare circumstances.

12           What I actually hear whenever these releases are

13 mentioned is that I should belt and suspenders things and

14 get rid of a universe of unknown things to give people

15 greater comfort, without any explanation or identification

16 of what it is I'm taking away, how it is that that's fair

17 necessarily to the people who I will be taking things away

18 from, with an assertion that, well, there probably isn't

19 anything of significance out there, but with absolutely no

20 factual record, nor could there be a factual record that

21 would allow me to really judge whether that's the case or

22 not.  And all in the theory that this is essential.  Well,

23 frankly, if there's nothing out there, then it can't be

24 essential to the reorganization.

25           MR. KIESELSTEIN:  I think that writes Metromedia
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1 right out of the law books --

2           THE COURT:  I don't think so.

3           MR. KIESELSTEIN:  -- with respect, Your Honor.

4           THE COURT:  I think your approach writes it out of

5 the law books, quite frankly.

6           MR. KIESELSTEIN:  Okay.

7           THE COURT:  You know, submission reads as though

8 you think that third-party releases are bonus, like a merit

9 badge, as I said in Fairway.  It's what you get for doing

10 well.  All the different criteria that the Courts of Appeals

11 have asked me to look at, which is not just whether somebody

12 made a contribution, but what is the claim that's being

13 taken away, is the owner of that claim being treated fairly,

14 is it otherwise getting compensation for that claim through

15 the bankruptcy process?  Nothing.

16           And one of the things that Metromedia told me to

17 do was be extremely wary of releases that aren't tied to

18 specific claims instead -- and then instead of just broad

19 and general in terms, which is exactly what you're asking

20 for.

21           MR. KIESELSTEIN:  Well, let me speak to the claims

22 that might be asserted against the directors and officers,

23 the direct claims.  There was an amended complaint filed

24 during the pendency of this case around some of the past

25 financial misconduct, or alleged past financial misconduct,

Page 58

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 18-30155   Document 2043-6   Filed in TXSB on 06/04/19   Page 59 of 155



1 which added in current directors of the board.  They didn't

2 add in the three gentlemen who joined in May.

3           But they were directors of a public company that

4 was undergoing a thorough investigation of alleged

5 misconduct, potentially securities fraud, between the period

6 when they joined the board and today.  Could someone come in

7 and say you disclosed too much, Mr. Baron, Mr. Moore, Mr.

8 Bartoszek?  You disclosed too little?  You should have done

9 X, you should have done Y, when conducting the

10 investigation?

11           If it turns out the litigation claims don't yield

12 enough to provide a dividend to the equity class, is someone

13 going to come back and say --

14           THE COURT:  Let me turn that around on you.

15           MR. KIESELSTEIN:  Sure.

16           THE COURT:  You've told me basically why members

17 of the audit committee would want that release.  But if

18 there are shareholders or former shareholders who probably

19 didn't even have the right to participate in this case who

20 believed they were prejudiced by conduct by those people

21 that maybe they'll say that it violated this Federal

22 securities laws, if that claim is out there, why should I

23 foreclose it?  Why is it essential to this reorganization

24 that I foreclose it?

25           MR. KIESELSTEIN:  Because --
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1           THE COURT:  Why should -- if there's a claim out

2 there, don't tell me that it's junk claim, because it is

3 never essential to anything to get rid of a junk claim.  And

4 if there is a claim out there that's more than junk, why

5 should I foreclose it?

6           MR. KIESELSTEIN:  What I would say, Your Honor, is

7 this is where you weigh the contribution and what it yields

8 for the estate --

9           THE COURT:  No.

10           MR. KIESELSTEIN:  -- and the --

11           THE COURT:  No.  I reject that 100 percent.  This

12 notion -- this interpretation of Metromedia that I get it to

13 appoint myself as the arbiter of whether somebody gets a

14 gold star on their report card for the quality of the work

15 that they do, and the payment for that comes at the expense

16 of other people by releasing their third-party claims is

17 wrong.  It's 100 percent wrong.  I will never approve it.  I

18 will never adopt it.

19           You don't get a release just because you did your

20 work.  You have to show that there's something about the

21 particular claim that you want released that has to be

22 barred in order to make this reorganization workable.  And

23 you have to show that it's fair for me to take that person's

24 claim away from them in light of what they're getting this

25 case.  That's not what you're saying.
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1           What you're saying is this was a hard case, these

2 people did a good job, give them a bonus, not out of the

3 pockets of the Debtors but out of the pockets of a bunch of

4 third parties.  That's not right.

5           MR. KIESELSTEIN:  Well, I think, Your Honor, you

6 said is it fair to take it away from the holders.  And I

7 think the only way to evaluate that question is to say,

8 well, what did they get that would justify someone taking

9 away this claim, which hasn't been brought yet but can

10 easily be envisioned, which is impossible for me to value

11 because I don't believe these gentlemen did anything wrong

12 that would justify compensation.  And if that means that's

13 it, I lose, I don't know what to say to that because --

14           THE COURT:  You know, directors of companies that

15 are outside of bankruptcy face immensely difficult and

16 trying situations all the time.  They don't get a release of

17 claims against them for doing their work in those

18 circumstances.  Why should it be different just because

19 somebody's in bankruptcy?

20           MR. KIESELSTEIN:  For one thing, they have

21 indemnity obligations against solvent entities, generally

22 speaking.

23           THE COURT:  Right, and you -- and as I understand

24 it, the Debtors here have assumed their indemnity

25 obligations to the members of the audit committee.
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1           MR. KIESELSTEIN:  To those members of the audit

2 committee, they have.

3           THE COURT:  Well, that's who you're seeking the

4 releases on behalf of.  So, what's the difference?

5           MR. KIESELSTEIN:  Well, I think there are other

6 circumstances about going through a bankruptcy process that

7 are wildly distinct from what one does in the normal course

8 of a director.  And that takes me back to the work that was

9 done here by three gentlemen who were not officers of the

10 company, but who were directors and devoted hundreds,

11 thousands of hours, to both getting this company saved and

12 to invigorating the investigation so that the litigation

13 trust was a viable and well-funded vehicle for --

14           THE COURT:  So, if a --

15           MR. KIESELSTEIN:  -- recoveries to creditors and

16 stakeholders.

17           THE COURT:  If a former shareholder out there

18 thinks that a member of the audit committee committed

19 securities fraud, you're saying that because the audit

20 committee did such stellar work during the course of these

21 cases, I should reward them by barring that claim?  Now,

22 especially if it's a former shareholder, somebody who wasn't

23 even a shareholder at the time the case happened?

24           MR. KIESELSTEIN:  Well, a former shareholder would

25 not have been around when these gentlemen joined the board.
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1 I suppose there is a slight window in time --

2           THE COURT:  Exactly.

3           MR. KIESELSTEIN:  -- between May and November

4 where someone could have turned into a former shareholder.

5           THE COURT:  Not so slight a window in time.  It's

6 a six-month window in time.

7           MR. KIESELSTEIN:  Understood.

8           THE COURT:  So, they would've got no benefit from

9 all that work.  Why should they be giving up their claims?

10           MR. KIESELSTEIN:  Your Honor --

11           THE COURT:  You know, it's peculiar.  You're

12 asking me to give the directors something that I could not

13 give them if they filed their own bankruptcy cases.  I can't

14 give them a discharge of securities law claims.  They're not

15 entitled to it --

16           MR. KIESELSTEIN:  Well, and there is --

17           THE COURT:  -- in their own bankruptcy cases.

18           MR. KIESELSTEIN:  There is a governmental

19 carveout, even for the third-party non-consensual releases

20 for

21           THE COURT:  The --

22           MR. KIESELSTEIN:  -- regulatory and police power.

23           THE COURT:  No, no, no, no, no.  The exception

24 from discharge for an individual is not limited to

25 governmental claims.  It's securities liabilities.
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1           MR. KIESELSTEIN:  Understood.

2           THE COURT:  So, you're asking me to basically give

3 them something that I couldn't even give them in their own

4 bankruptcy cases, based on conduct that predated this case,

5 for which I have no record indicating or allowing me to make

6 a decision as to whether there are meritorious claims or

7 not, for which the Debtor has provided indemnification that

8 by itself protects the members of the Committee.

9           MR. KIESELSTEIN:  I can't provide you, Your Honor,

10 facts showing a meritorious claim when we don't believe

11 there is a meritorious claim.  So, that seems like a heads I

12 win, tails you lose, kind of situation.

13           THE COURT:  But it seems to me that what you're

14 saying is you think they've earned it, not so much that it

15 has to be done in order for the reorganization to proceed.

16           MR. KIESELSTEIN:  Well, vis-à-vis Mercuria, I

17 don't know what their position would be.  If you're asking

18 whether these three fiduciaries would go back and pull the

19 plug on the plan, I mean, that's, I think, you know, an

20 impossible ask.  Of course, they would not do that.  And if

21 that means you never get a release because it's never

22 essential when it comes to an individual, then to me that is

23 basically negating Metromedia, because --

24           THE COURT:  (indiscernible) and --

25           MR. KIESELSTEIN:  -- how could you ever satisfy
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1 that test, Your Honor?

2           THE COURT:  Well, in Johns Manville there were

3 rights of direct action against insurers so that the claims

4 the insurers were settling with Johns Manville were really

5 the same --

6           MR. KIESELSTEIN:  Sure.

7           THE COURT:  -- as to third-party claims.  And so,

8 the criteria to be applied were, well, the people whose

9 third-party claims in that context were being barred, are

10 they getting a fair recovery when the insurers turn over

11 their policy proceeds to be administered by a trust?

12           In the ResCap case, which you have cited, Ally,

13 the parent of ResCap was paying billions of dollars to

14 settle claims that clearly overlapped with claims that some

15 creditors were making against Ally and didn't want to pay

16 twice.  So, there was a direct connection between the claims

17 that it was settling and the contributions it was making on

18 those claims and the claims that were being barred.  You

19 have nothing like that here.

20           MR. KIESELSTEIN:  Why would my -- why would these

21 fiduciaries contribute something on behalf of claims that

22 have no merit?  Again, if that's the test, they have to

23 throw a million dollars in for spurious claims, and this is

24 really a question of whether the closure and finality is

25 something that can be earned by fiduciaries sticking their
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1 head in the meatgrinder in a situation like this and going

2 above and beyond.

3           I don't agree with the notion that this is like

4 the Little League team at the final luncheon or banquet,

5 most improved backup right fielder, which was, I think, my

6 ward back in the day.  But I do think there are

7 circumstances which distinguish one case for another and

8 it's a sliding-scale.

9           You're right.  We're not compensating people for

10 taking away these claims, which I struggle to conjure up,

11 frankly.  But again, that seems like a cul-de-sac where

12 whichever way I turn, there's some element of Metromedia

13 that you don't think we're satisfying.

14           THE COURT:  Yeah, right, because Metromedia says

15 that you're only supposed to get third-party releases in

16 rare and unusual cases.

17           MR. KIESELSTEIN:  Right.

18           THE COURT:  The standard you're proposing to me is

19 part of the problem.  In actual practice, at least in terms

20 of what debtors ask for, these aren't rare and unusual.

21 Everybody wants them in every single case.

22           Everybody, every debtor tells me that the case

23 imposed extraordinary challenges for the directors, and they

24 did such a great job that I should reward them by taking

25 away claims that people might have against them based on
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1 things that even predated the bankruptcy.  Everybody asks

2 for that.

3           MR. KIESELSTEIN:  And sometimes it's true.

4           THE COURT:  It's not true.  You know what?  It's a

5 misreading of Metromedia; that's my opinion.

6           MR. KIESELSTEIN:  So sort of irrespective, and I

7 don't mean to argue with Your Honor, God forbid.  I'm just -

8 - the magnitude of the contribution, it sounds like it's

9 sort of beside the point.

10           THE COURT:  It's only one factor; that's just it,

11 it's only factor and it can't be viewed in the abstract.

12 The contribution has to have some bearing on the claim

13 that's being released, and the release of the claim has to

14 be important to the case, not just a reward.  The actual

15 release has to be of some significance.  The existence of

16 the claim has to be an obstacle to the restructuring somehow

17 in order to justify my reaching it.  You've got nothing like

18 that here.

19           MR. KIESELSTEIN:  Well, Your Honor, what I would

20 say is when someone, like these gentlemen, join a board with

21 no real appreciation of how bad the situation is and they

22 turn to me, as they did in this case, and say we didn't sign

23 up for this, you know, why should we -- why don't we just

24 exit stage left.

25           Do we want to incentivize people to just say, this
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1 is too challenging, this is too hard, I didn't sign up for

2 this, let me just get out of here as quickly as possible

3 like a rationale human being would?  But we want to

4 incentivize people to get in there, roll up their sleeves

5 and stay the course, particularly to the extent of what was

6 done here.  I'm sure there are cases --

7           THE COURT:  People join audit committees, and they

8 take as their protection their indemnification and insurance

9 rights all the time.  This idea that because a company is

10 bankrupt, they have to have these third-party releases in

11 addition is, frankly, nonsense.

12           All of these requests in my mind -- or not all of

13 them -- most of these requests are nothing but pure over-

14 lawyering.  They are, as you yourself said, there are

15 efforts to kind of provide additional comfort.  I understand

16 why people would like to have them.  But in terms of the

17 standards that I'm supposed to be applying under the

18 governing case law, they don't even come close.

19           MR. KIESELSTEIN:  So we think we have three

20 factors, and it wasn't -- it's not a matter of prompting

21 factors as what's clear and the post-Metromedia law makes

22 clear, there's a variety of factors court's consider -- it's

23 to your point -- about including.  It's not an exhaustive

24 list, it's not a prescriptive list.

25           So we have the magnitude of the contributions,
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1 which I think by any fair assessment, was extraordinary.  I

2 think we have the indemnity obligation so that claims

3 against these individuals are going to be claims against the

4 reorganized debtors precisely because the indemnity

5 obligations are being assumed.

6           THE COURT:  So what?

7           MR. KIESELSTEIN:  That's one of the factors cited

8 by Metromedia.

9           THE COURT:  Well, why is it essential to this

10 reorganization to bar those claims?

11           MR. KIESELSTEIN:  I mean, again, essential, Your

12 Honor, meaning the plans fails if you turn down those

13 releases.  If that's your standard, I'll stop talking

14 because we can't meet the essential standard.  Mr. Baron is

15 not going to go back and organize a meeting of the board

16 tomorrow and say, let's pull the plug on the plan and

17 destroy all the value that's been created.  That would be

18 the act of a bad fiduciary, Your Honor.

19           But that doesn't mean they're not entitled to --

20 and I don't mean it in the sense of entitlement.  I mean

21 that they haven't earned, merited one of those rare

22 situations where they are -- they have the release as an

23 appropriate full measure of finality in exchange for the

24 full measure devotion above and beyond that they gave in

25 this case.
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1           And the third Metromedia factor that we clearly

2 hit is the widespread support for the plan.  And, Your

3 Honor, I want to go back to when we had the opt-in/opt-out

4 discussion, which went about as well for me as this one is

5 going.

6           And what Your Honor said there was, I'm not going

7 to imply consent by silence.  People get a big package,

8 they're busy, they throw it in the circular file, they don't

9 read it.  So I'm not going to imply that they, you know,

10 they made a conscious decision not to opt-out, so I'm not

11 going to give you the benefit of the doubt on that one.

12           Here, it's the flip side of the coin.  All these

13 people were conspicuously notified in big boldface that, you

14 know, if you vote for the plan, you give the release.  If we

15 don't get sufficient consensus, or whatever the words we

16 used, we reserve the right at confirmation to seek third-

17 party consensual -- non-consensual releases, and we'll

18 provide evidence at that time.  Okay?  They got that.  Are

19 we implying from their silence that they were against it,

20 because we didn't imply from their silence that they were in

21 favor of the opt-out?  So they all had full due process.

22           THE COURT:  I thought what we were doing is what I

23 was told to do in Metromedia, which was regardless of

24 whether I have an objection, satisfy myself as to whether

25 this is an appropriate exercise of a very narrow and
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1 authority that I should only be exercising in extreme

2 circumstances; that's what I'm doing.  It has nothing to do

3 with whether anybody objected.

4           MR. KIESELSTEIN:  Okay.

5           THE COURT:  And I have to say that the

6 justifications that you have offered here seem to me to fall

7 totally short of what's necessary under Metromedia.

8           MR. KIESELSTEIN:  I'm hearing you say basically if

9 it's not essential, it doesn't pass muster.  If the plan's

10 not going to blow up without it, it doesn't pass muster.

11 Maybe I'm mishearing you, Judge, but that's what -- that's

12 what I'm hearing.

13           THE COURT:  That's certainly one of the things I'm

14 supposed to consider, and I don't have anything close to

15 that here.  I don't even have any connection between the

16 activities that were engaged in and the claims that you're

17 seeking to get released.

18           As I say, you seem to treat it as thought it's

19 like, I can give you a reward out of the pockets of people

20 who aren't even sitting here by taking their claims away and

21 freeing you from them.  It's just crazy.  I think it's just

22 crazy.

23           MR. KIESELSTEIN:  Okay.  That's probably a good

24 place for me to stop at crazy.

25           THE COURT:  All right, yes.
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1           MR. MAZA:  Alan Maza from the SEC.  May I address

2 the Court?

3           THE COURT:  Yes.

4           MS. DOYLE:  Your Honor, before he addresses the

5 Court.  Lauren Doyle, Milbank, on behalf of Mercuria.  May I

6 take another stab, although I've heard what you've said?

7           THE COURT:  Go ahead.

8           MS. DOYLE:  Thank you.  Again for the record, Your

9 Honor, Lauren Doyle from Milbank on behalf of Mercuria.

10 I've completely heard what you said, and I don't want to

11 discredit any of it.  I just want to take a slightly

12 different stab at the concept of truly unusual circumstances

13 and whether the injunction plays and the words from

14 Metromedia being, an important part in the debtor's

15 reorganization.  So I would argue that Mercuria's role in

16 these cases is truly unusual circumstances.

17           THE COURT:  I think what I'm being asked is, why

18 the particular release that's being sought is an important

19 part of reorganization; not whether other things that

20 Mercuria did, which presumably it did for its own economic

21 interest, were important to the reorganization.

22           MS. DOYLE:  If I may, if I could start with why

23 they were -- what they did and then get to the claims, I

24 think I'll be able to make the connection.

25           So starting sort of with the concept of what
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1 Mercuria did, right.  This was a company that was on the

2 brink of liquidation.  It was on the brink of collapse

3 multiple times, beginning from March of last year all the

4 way up until the petition date, and some would argue, even

5 after the petition date, right.

6           So when Mercuria came in in the summer, it

7 basically provided essential trade financing that would have

8 -- that ultimately prevented the company from collapse at

9 that time.  Then it went on on another sort of effort to

10 save the company and prevent total liquidation, replaced the

11 prepetition lenders and bought out that loans and provided

12 another 30 million of incremental value to bridge this

13 company to a Chapter 11 reorganization process.

14           THE COURT:  But it was making loans that it

15 thought would pay off and investments that it thought would

16 be profitable.

17           MS. DOYLE:  Absolutely.

18           THE COURT:  It wasn't like a firefighter charging

19 into the World Trade Center.

20           MS. DOYLE:  Absolutely, and I don't mean to take

21 away from the fact that there is always the business

22 interest in making loans.  And I'm going to get to the

23 claims, because the claims that have been raised and the

24 claims that we're concerned about, completely and directly

25 tie to the actions Mercuria took during that time.
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1           THE COURT:  So what the debtor mentioned was if

2 somebody wants to sue you based on the pre-bankruptcy loans

3 and agreements you made.  I've already told you I'm going to

4 not allow people to sue you for the transactions I've

5 approved.  So if somebody's got a claim against you based on

6 those pre-bankruptcy agreement, and I'm having trouble

7 figuring out, given all the releases and exculpations and

8 debtor releases that you have, who on earth that could be.

9           But let's assume somebody does.  Why should your

10 commercial activities during this bankruptcy case, however

11 helpful they might have been, why should that entitle you to

12 release of those other claims?

13           MS. DOYLE:  Because those -- the direct claims,

14 and I realize that Your Honor has already taken care of the

15 situation with respect to debtor claims and derivative

16 claims.

17           But to the extent that there were direct claims

18 that the committee or noteholders were asserting at the

19 beginning of this case with respect to actions taken by

20 Mercuria to effectively keep this business from liquidating

21 that led to an enormous auction process, that led to

22 enormous value for creditors, all of which if they hadn't

23 done any of that there would be no reorganization, there

24 would be certainty of Chapter 7, those are the direct claims

25 that if somebody, related to their prepetition activities,
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1 that is somebody wanted to create nuisance value, we don't

2 think there's any value, but they want to create nuisance

3 value.

4           If they wanted to sort of engage in discovery and

5 bring frivolous claims, Mercuria would have to fight those

6 claims.  They'd have to fight that litigation.  That's a

7 cost that after everything they've brought to the table,

8 they shouldn't then have to continue to face post-emergence.

9           THE COURT:  How do I know that they're nuisance

10 claims?

11           MS. DOYLE:  I would argue that you had an estate,

12 two estate fiduciaries investigate these claims and

13 determine that there was nothing there to merit.

14           THE COURT:  I don't usually issue declaratory

15 judgments unless I have two parties to the issue in front of

16 me and an actual controversy; that's basically what you're

17 asking me to do here.  You're asking me to decide whether

18 somebody's unasserted claim would be worthless enough that I

19 should go ahead and get rid of it on the theory that it

20 would just be a nuisance.

21           MS. DOYLE:  I'm not arguing that you should get

22 rid of it just because --

23           THE COURT:  What if it wouldn't be a nuisance?

24 What if there was real merit to it; why should I bar that?

25           MS. DOYLE:  Because, Your Honor, that is the

Page 75

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 18-30155   Document 2043-6   Filed in TXSB on 06/04/19   Page 76 of 155



1 prepetition acts related to the debtors that Mercuria took.

2 If there's a direct claim, it has to be related to the

3 debtors, right, that that's all the scope of these releases

4 go to.

5           THE COURT:  And if they did something wrong pre-

6 bankruptcy that actually hurt somebody that they've got a

7 claim for, why should I throw that away?

8           MS. DOYLE:  And that's the exchange of value.

9 That's where Mercuria has stepped in and has agreed to pay

10 administrative expenses.

11           THE COURT:  What value has that hypothetical

12 plaintiff gotten in exchange for that claim?

13           MS. DOYLE:  If it's at AMPNI, it's gotten

14 recovery, our pro-rata recovery on the 40 million that was

15 contributed to AMPNI, to the parent.  It's gotten an

16 interest in the litigation trust where other claims have

17 been channeled.

18           If it's at the non-debtor subsidiaries, it's

19 effectively had its claims paid in full, which is why I

20 suggest that there's -- it's potentially nuisance value,

21 especially at that level, because they've had their claims

22 paid in full, so what possible harm could they have from the

23 prepetition transactions.

24           You've got equity holders who are also going to

25 recover in their order of priority from the litigation
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1 trust, and that's all a result of the financial commitments

2 that Mercuria made to these estates.

3           THE COURT:  Okay.

4           MS. DOYLE:  Thank you, Your Honor.

5           MR. MAZA:  Thank you, Your Honor.  Al Maza from

6 the SEC.  Of course, we echo what Your Honor has presented

7 as his concerns, and the SEC staff has identical concerns.

8 We don't identify this case as we're extraordinary, but I'd

9 like to correct the record somewhat.

10           The shareholders actually are not getting anything

11 under this plan.  Yes, on paper, they are, but they will

12 have to hope that the unsecured convertible noteholders will

13 get a full payment under the absolute priority rule until

14 they see a dime.  Essentially, what they're getting is the

15 right to go after D&O policies, which they could have gotten

16 outside of this bankruptcy.

17           This bankruptcy does not improve their position at

18 all.  And, in fact, what this Chapter 11 plan contemplates

19 is a worsening of their position.  Because if there would

20 have been a Chapter 7, they would have still gotten nothing,

21 been able to go after D&O policies, and also not be stripped

22 of these significant rights, direct claims.

23           As Your Honor mentioned, there has been no

24 identification, specific identification, of the claims.  The

25 other concern, which is kind of been glossed over is, this
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1 debtor left the disclosure statement hearing under the guise

2 that this was an opt-in.  They filed an amended plan with

3 the proviso --

4           THE COURT:  Well, they left with the idea that it

5 was opt-in because I kind of made it that way.

6           MR. MAZA:  I understand that.

7           THE COURT:  It certainly wasn't the way they

8 wanted to.

9           MR. MAZA:  No, no, it wasn't, and we greatly

10 appreciate Your Honor's intervention on that issue.

11 Essentially what I'm saying is, how integral are these

12 releases to the plan that it plan is then solicited with no

13 identification.  The only way we know that Mercuria and the

14 three directors are seeking this non-consensual release is

15 basically Friday when declarations are filed, that these are

16 the parties.  Until then, it's basically, you know, mystical

17 who are these -- who's being bound by this.

18           Now, is it really fair to expect any shareholder

19 to say what the SEC did in this case, you know what, there

20 is the possibility somebody's getting a non-consensual

21 release here.  We better take the time and the effort to

22 file a potential objection with the Court.  I mean, that

23 alone sets this up for a situation of even a due process

24 concern.

25           But then going back, we believe that for all the
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1 reasons Your Honor stated, and I won't go over them, but

2 they were ones we were going to state, that clearly

3 extraordinary circumstances that would impact the estate.

4 And the fact that Mercuria was going to go through with this

5 plan regardless does not meet any standard that would

6 justify this harsh treatment to all these shareholders, some

7 of whom are not even aware of these circumstances that they

8 are now going to be facing with release of these claims, or

9 are they really coming out with any benefit.

10           The substantial contribution that Mercuria is

11 giving is not really coming down to benefit those parties

12 that are now going to suffer the burden of this

13 extraordinary release.  Okay, U.S. Trustee.

14           MR. MASUMOTO:  Your Honor, just briefly.  Once

15 again, I think Your Honor has been even more effective than

16 I would have been on the issues raised.

17           And as Your Honor knows, we're always concerned

18 about the rare and unusual circumstance test that seems to

19 be met in virtually every large case in the Southern

20 District.  And as I said, I believe Your Honor has more

21 effectively addressed it than I possibly could, so I think

22 I'll quit while I'm ahead.

23           THE COURT:  Does anybody else wish to be heard on

24 the release issue?  I have somebody in the back.

25           MAN 1:  My name is (indiscernible), a holder, 1000
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1 equity shares in (indiscernible), and under this plan,

2 they're going to be cancelled.  Mercuria and the new board

3 of directors should not get releases upon the requests that

4 have been made here.

5           They should earn those releases, with, like,

6 litigation trust attorneys should diligently pursue Dimitris

7 Melissanidis to the gates of hell for what he has done here

8 and for what he's done to the economy of the Greek economy.

9 This is one of the only successful businesses in the area.

10 And now, Mercuria's pulled out their executive facility from

11 Athens and Piraeus, and there's nothing there for the Greek

12 people and there's nothing here for the shareholders.

13           Mercuria and the new board of directors have to

14 earn their right to releases.  They have to make misfeasance

15 actions against the old board of directors and theft actions

16 against Melissanidis, the director of corporate development

17 and major shareholder, 22 percent.  They have to go after

18 those guys without exception and diligently.  And if they do

19 that, they will get their releases.  And that's all I have

20 to say about it.  Thank you.

21           THE COURT:  Thank you very much.  Anybody else?

22 All right.  Give me five minutes to look over my notes and

23 then I'll give you my ruling on the releases.  Okay?

24      [BREAK]

25           THE COURT:  Please be seated.  All right, I'm
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1 going to make my ruling on the release disputes.  Bear with

2 me because I'll be referring back and forth to various

3 notes.  I will ask the debtors to obtain a transcript and to

4 submit it to me so that I may clean up the inevitable places

5 where I inadvertently misspeak, and also so that I can

6 insert citations.

7           I have a number of citations I will refer to, but

8 if I read every last word and citation point of every case

9 that I will refer to given the collective billing rate in

10 this office, I think it would be a complete waste of money.

11 So I will refer to cases but leave out the detailed

12 citations and include them later.

13           I have before me the Debtors' request that I

14 confirm their Chapter 11 plan of reorganization.  Objections

15 have been filed by the Securities and Exchange Commission

16 and by the Office of the United States Trustee regarding

17 certain third-party releases that the debtors have asked me

18 to impose on a non-consensual basis.

19           By way of background, the plan of reorganization

20 in this case provides a number of protections to the

21 debtors' directors, officers, and various other parties.

22 These include both consensual and non-consensual releases.

23           First, the plan provides for various consensual

24 releases that will be binding only on the following persons

25 as releasors: creditors who were entitled to vote and who
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1 voted in favor of the plan; creditors and holders of

2 interests who elected to opt into the releases by checking a

3 box indicating that they wished to grant the requested

4 releases; and certain other parties who agreed to give

5 releases in connection with the plan, including parties who

6 consented to give releases through their joinder in a plan

7 support agreement.

8           Second, pursuant to Article 9(b) of the plan, the

9 debtors have agreed to release all of their own claims

10 against a broad group of released parties.  The releases by

11 the debtors cover virtually any kind of claim that might

12 have been asserted, although they do carve out certain

13 defined litigation claims and securities law claims that

14 parties wish to pursue.

15           The debtors' releases of their own claims will

16 have the effect of releasing any derivative claims that

17 creditors or shareholders might have filed with respect to

18 the released matters and the plan so states.

19           I have received no objections to the consensual

20 releases.  I have received no objections to the proposed

21 releases of the debtors' own claims.

22           It is often the case that a Bankruptcy Court is

23 asked to enforce a debtors' own releases by issuing an

24 injunction that prevents third parties from asserting claims

25 that belonged to the estate and that were released by the
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1 Debtors.  These are sometimes described as third-party

2 releases, but I do not think that is really an accurate

3 characterization of what they are.

4           Injunctions of this kind are more properly

5 described as injunctions against interference with the

6 debtors' court-approved decisions about the disposition of

7 claims that belonged to the Debtors.  See, for example,

8 MacArthur Co. v Johns-Manville Corp., a Second Circuit

9 decision, confirming that it was appropriate to enjoin

10 creditors from pursuing claims that belonged to the debtors

11 and that the debtors had released.

12           Third, the plan in this case includes an

13 exculpation provision that is meant to insulate court-

14 supervised fiduciaries and some other parties from claims

15 that are based on actions that the court supervised and that

16 the court approved.

17           To some extent, these exculpation provisions are

18 based on the theory that, as a matter of substantive law,

19 court-supervised fiduciaries are entitled to qualified

20 immunity for their actions.  See In Re PWS Holding Corp., In

21 Re API, Inc. and Pan American Corp. v. Delta Airlines.

22           The reported case law is thin, however, I think

23 and for properly limited exculpation provision as a

24 protection not only of the Court's authority over certain

25 court-supervised fiduciaries, but also as to court-
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1 supervised and court-approved transactions.  See Iridium

2 Communications Inc v. FCC, a Seventh Circuit decision,

3 approving a plan provision that exculpated an entity that

4 funded a plan from liability arising out of or in connection

5 with the confirmation of the plan, except for willful

6 misconduct.

7           If the Court has approved a transaction as being

8 the best interests of the estate and the parties and has

9 authorized the transaction to proceed, then the parties to

10 those transactions should be not -- should not be subject to

11 claims that effectively seek to undermine or second-guess

12 the Court's determinations.

13           In this case, the proposed definition of

14 exculpated parties includes not only the debtors, the

15 committee and their respective advisors and employees, but

16 also Mercuria, which is the acquiring party and the debtor-

17 in-possession lender, the DIP agents and DIP lenders, the

18 prepetition secured credit facility agents and lenders, and

19 the unsecured notes indenture trustees.

20           In addition, the proposed exculpation provision in

21 the plan provides generally that each exculpated party shall

22 have no liability to anyone for any plain, quote, "related

23 to any act or omission based on," end quote, the Chapter 11

24 cases, the restructuring support agreement, the disclosure

25 statement, the plan, the plan supplement, or, quote, "any
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1 restructuring transaction, contract, instrument, release, or

2 other agreement or document created or entered into in

3 connection with the disclosure statement or the plan," end

4 quote, all of which is subject to a general exclusion or

5 claims that are determined in a final order to have

6 constituted actual fraud, willful misconduct, or gross

7 negligence.

8           I think as I said during argument that, to some

9 extent, the wording of this provision is too broad.

10 Certainly, for example, the exculpation provision should not

11 bar the enforcement of contracts that were entered into in

12 the course of the case and that were approved by the Court,

13 but literally, that's what that language would do.

14           As I said earlier, I think an appropriate

15 exculpation provision should say that it bars claims against

16 the exculpated parties based on the negotiation, execution,

17 and implementation of agreements and transactions that were

18 approved by the Court.

19           The United States Trustee has objected to the

20 inclusion of parties who are not estate fiduciaries.  But I

21 think that if the exculpation is limited, as described

22 above, then it is not problematic, and it is appropriate for

23 the reasons that I have stated.

24           So the releases in this case -- the plan in this

25 case, excuse me, already provides for a number of consensual
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1 releases that I have been told will cover 99 percent of the

2 unsecured creditors; provides for broad release of the

3 debtors' own claims, which thereby bars derivative claims;

4 and it includes an exculpation, which under my rulings,

5 protects people from the -- for their involvement in

6 transactions that I have already approved.

7           In addition to all of the foregoing, however, the

8 debtors have asked me to approve certain non-consensual

9 releases that would be binding even if the releasing parties

10 did not agree to provide such releases.  These do not

11 involve claims against the debtors themselves, and they are

12 not claims owned by the debtors themselves, nor are they

13 limited to claims that are derivative claims that are

14 pursued in the name instead of the debtors.

15           They also are not limited to matters that occurred

16 during the bankruptcy case or that this Court has supervised

17 and previously approved.  Instead, the proposed involuntary

18 releases would encompass claims that, as a matter of law,

19 are owned directly by creditors or stockholders, not by the

20 debtors, and that relate to transactions and events that

21 were not supervised and approved by this Court.

22           I am being asked to extinguish any direct claims

23 that creditors and shareholders may own against certain

24 parties who themselves are not debtors in these cases, and

25 to do so without the consent of the persons whose claims are
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1 being released.

2           The proposed releases and their beneficiaries are

3 broadly described in the plan.  But as I understand the

4 debtors' current position, there are only two groups in

5 whose favor the debtors proposed that non-consensual

6 releases be provided.  One group is Mercuria and its

7 officers, advisors, et cetera.  Mercuria, as I mentioned,

8 provided prepetition credit to some of the debtors.  It also

9 is the acquiring party under the plan, and it provided the

10 debtor-in-possession financing during this case.

11           The other group is made up of three individuals

12 who joined the audit committee of the debtors' board of

13 directors after May -- which year?

14           MR. KIESELSTEIN:  28th.

15           THE COURT:  -- May 2018.  The debtors asked me to

16 rule that all claims that any creditor or stockholder may

17 have against these entities and individuals that has

18 anything to do with the debtors is to be released, barred

19 and enjoined without the holders of the consent -- without

20 the consent of the holders of those claims.

21           Some circuit courts of appeal have held that

22 bankruptcy courts lack the power to grant nonconsensual

23 third-party releases of the kind that the Debtors seek here.

24 There are a number of citations, which I'll just refer to

25 here and insert in the final opinion.  Bank of New York
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1 Trust vs. Official Unsecured Creditors Committee, Pacific

2 Lumber; Resorts International, vs. Lowenschuss; Feld vs.

3 Zale, Fifth Circuit; Lansing Diversified Properties vs.

4 First National Bank, which is a Tenth Circuit decision.

5           Other courts of appeal, including the Second

6 Circuit Court of Appeals, have held that bankruptcy courts

7 have the power to impose involuntary releases, but that such

8 involuntary releases should be imposed "only in rare cases."

9 In Re: Metromedia Fiber Network, Inc., a Second Circuit

10 decision.

11           Other courts have similarly held that bankruptcy

12 courts have the power to impose involuntary releases but

13 usually with similar cautions to the effect that such

14 releases should be issued sparingly and only when absolutely

15 needed.  National Heritage Foundation, Inc. vs. Highbourne

16 Fund, which is a Fourth Circuit decision; Behrmann vs.

17 National Heritage Foundation, another Fourth Circuit

18 decision; Class Five Claimants vs. Dow Corning Corp., a

19 Sixth Circuit decision; Menard-Sanford vs. Mabey AH Robins,

20 another Fourth Circuit decision.

21           Releases, when they are presented to me, and they

22 are frequently presented to me, are often presented as

23 though the approval an involuntary release is no big deal.

24 I disagree.  And in order to put the issue in context, it is

25 worth pausing for a minute to note just what an
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1 extraordinary thing it is for a court to impose an

2 involuntary third-party release and how different that is

3 from what courts ordinarily do.

4           A bankruptcy court has in rem jurisdiction over a

5 debtor's property.  Pursuant to that in rem authority, a

6 bankruptcy court may dispose of claims against the Debtor --

7 excuse me, the estate itself.  But third-party claims, by

8 definition, belong to third parties.  They are not property

9 of the estate.  The bankruptcy court has no in rem

10 jurisdiction over them.

11           As a general rule, a bankruptcy court has no power

12 to say what happens to property that belongs to a creditor

13 or to a party in interest, see Callaway vs. Benton, a

14 Supreme Court Decision in 1949.

15           It is often argued that bankruptcy courts have

16 broad subject matter jurisdiction over proceedings that are

17 related to a bankruptcy case as though imposing an

18 involuntary release are somehow analogous to an exercise of

19 the court's power to rule on a proceeding that is pending in

20 front of it.  But there are many problems with that

21 reasoning and that analogy.

22           First, Section 1334 gives bankruptcy courts

23 subject matter jurisdiction over proceedings that are

24 related to a bankruptcy case.  However, when third party

25 releases are proposed there is really any proceeding pending
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1 at all.  Instead, the court is asked to exercise power over

2 a potential claim for which no actual proceeding exists.

3           Second, Section 1334 just generally describes the

4 scope of a bankruptcy court's potential subject matter

5 jurisdiction.  Subject matter jurisdiction not enough to

6 give a court power over a litigation claim.  Instead, the

7 court needs to have, in addition to an actual proceeding,

8 personal jurisdiction over the relevant parties.  We're very

9 accustomed, in the bankruptcy court and the bankruptcy

10 process to giving creditors notice of things we propose to

11 do.  Yet in the context of a statutory in rem deposition --

12 disposition of the debtors' own assets, that is sufficient.

13           But we are not talking here about the disposition

14 of the Debtors' own assets, or of any assets over which we

15 have in rem jurisdiction.  Instead we are talking about

16 issuing a ruling that extinguishes one non-debtor's claim

17 against another non-debtor.

18           In other contexts, the Supreme Court has made

19 clear that as a matter of due process, notice is not enough

20 to confer personal jurisdiction over a party, or over its

21 claims, or to give the court power over those claims.

22 Instead, a formal service of process is required.  See, for

23 example, Martin vs. Wilks, a Supreme Court decision in which

24 the court held that a party seeking a judgment binding on

25 another cannot obligate that person to intervene.  Joinder
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1 as a party, rather than knowledge of a lawsuit and an

2 opportunity to intervene is the method by which potential

3 parties are subjected to the jurisdiction of the court and

4 bound by a judgment or decree.  See also Chase National Bank

5 vs. City of Norwalk, Ohio, a 1934 Supreme Court decision in

6 which the Court held that the law does not impose, upon any

7 person absolutely entitled to a hearing, the burden of

8 voluntary intervention in a suit to which he is a stranger.

9           Third, even if there were a proceeding pending in

10 front of me in which I had subject matter jurisdiction and

11 personal jurisdiction, and in which a third-party claim was

12 asserted, that would not mean that I would have the power to

13 impose an involuntary release.

14           In the American system litigants have the right to

15 assert claims so long as they meet pleading standards and

16 Rule 11 standards.  When a court has jurisdiction over a

17 claim, that means the court has the power to resolve the

18 claim on its merits.  The Supreme Court has held that a

19 court has no power to dictate settlement terms or to force

20 parties to release their claims.  See United States v. Ward

21 Baking Company, a 1964 Supreme Court decision confirming

22 that a court lacked authority to enter a consent judgment to

23 which the government did not consent, and confirming that in

24 the absence of the parties' agreement the court's power was

25 limited to the resolution of the case on its merits.
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1           Similarly, the Supreme Court has held that two

2 parties cannot, by agreement between them, dispose of claims

3 that belong to a third party.  See Local No. 3 International

4 Association of Firefighters vs. City of Cleveland, a 1986

5 Supreme Court decision.  Instead, a claim that belongs to a

6 third party may be resolved only through litigation on the

7 merits or on terms to which the third party agrees.

8           Finally, we should not lose sight of the fact that

9 when we impose involuntary releases we do not provide

10 claimants with the due process rights they ordinarily would

11 have.  The Federal Rules of Bankruptcy Procedure require the

12 commencement of adversary proceedings, with formal service

13 of process, when a money judgment is sought against a third

14 party or when a court is asked to rule upon a third party's

15 interest in property, or when a court is asked to make a

16 declaration of the third party's rights, or when a court is

17 asked to enjoin conduct.  But these procedures are not

18 applied when third party releases are sought.

19           In such cases, the proposal is that a third

20 party's property be taken, that a release be affected and a

21 pursuit of a claim enjoined without any formal service of

22 process that would make the third-party subject to the court

23 please with respect to the relevant claims, and without the

24 commencement without any formal legal action involving the

25 relevant claims.  Nor does the party, whose claim would be
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1 taken, have any rights to discovery or any of the other

2 rights that are afford to an ordinary litigant.

3           Instead, as the court noted in In Re: Digital

4 Impact, an Oklahoma decision in 1998, a third-party release

5 has the effect of a judgment against the claimant and in

6 favor of the non-debtor that is accomplished without due

7 process.  In fact, when a court determines to award a third-

8 party release in a bankruptcy case, it is often asked to do

9 so based only on the merits of somebody's contribution to

10 the reorganization of itself, rather than the benefits to be

11 provided directly to the persons whose claims are being

12 released.  But even in those instances in which powers of

13 eminent domain authorize an involuntary taking of property,

14 due process requires that the claimant receive compensation

15 that is based on the actual value of the property being

16 taken and the compensation that that person has received.

17 See, for example, First English Evangelical Lutheran Church,

18 a Supreme Court decision in 1987.

19           We often even have the anomalous situation in

20 which the beneficiary of a third-party release asks for

21 broader protection than he or she could have obtained in his

22 or her own bankruptcy filing.  For example, and this is true

23 here, too, debtors often seek to free to officers and

24 directors from potential securities law claims.  But under

25 Section 523(a)(19) of the bankruptcy code, my abilities for
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1 violations of the securities laws are not dischargeable so

2 long as the violation results in a judgment or settlement

3 either before or after the bankruptcy case is filed.  We

4 therefore have the odd situation where we are being asked to

5 use an unwritten authority to release non-debtors from

6 claims when the bankruptcy code would bar us from giving

7 similar relief to a debtor.

8           The issues I have described above ought to

9 illustrate just how extraordinary a thing it is for us to

10 impose involuntary releases and why, as commanded by the

11 Second Circuit in Metromedia, we should do so only in those

12 extraordinary cases where a particular release is essential

13 and integral to the reorganization itself.

14           Unfortunately, in actual process parties, usually

15 ignore this portion of the Metromedia decision and seek to

16 impose involuntary releases based solely on the contention

17 that anybody who makes a contribution to the case has earned

18 a third-party release.

19           Almost every proposed Chapter 11 plan that I

20 receive includes proposed releases.  Instead of targeting

21 particular claims and explaining why the release of those

22 particular claims is necessary, the proposed releases

23 instead are usually as broad as possible in their scope.

24 Parties rare identify any particular claim that they are

25 even worried about or that has been threatened, and almost
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1 never explain why the -- an order extinguishing a particular

2 third-party claim is fair to the party whose claim is being

3 extinguished.  Instead, I am usually told that various

4 people have made contributions to the process that have been

5 important in producing a successful outcome.

6           Frankly, if this were enough then releases would

7 never be limited to the rare and unusual circumstances that

8 the court required in Metromedia.  As I observed in the

9 transcript from argument in the Fairway cases, which one of

10 the parties cited here, and as I said earlier, third party

11 releases are not a merit badge that somebody gets in return

12 for making a positive contribution to a restructuring, they

13 are not a participation trophy, they're not a gold star for

14 doing a good job on your homework.  Doing positive things,

15 even important positive things in a restructuring case is

16 not enough under Metromedia.

17           Nonconsensual releases are not supposed to be

18 granted unless barring a particular claim is important in

19 order to accomplish a particular feature of the

20 restructuring.  In the Residential Capital case that was

21 cited to me, for example, there was a huge overlap between

22 claims that Residential Capital was making against its

23 parent company and claims that various other parties were

24 making against the parent.  In that case, the parent didn't

25 want to settle the claims made by Residential Capital unless
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1 the third party claims that essentially were the same were

2 also barred.  In that context, the court was able to make a

3 determination as to whether the settlement with the debtor

4 and the funds that would be made available on those same

5 claims justified the third-party release.

6           Similarly, in Johns Manville, the court ruled that

7 insurers should be freed from potential direct liability

8 claims by third parties in order to induce them to

9 contribute policy proceeds to a trust that would benefit

10 those same claimants.  The courts in those cases were able

11 to assess the claims that were being released, to see the

12 direct connection between those claims, and the

13 contributions that were be made -- being made, to decide

14 whether, in light of the contributions that were made

15 specifically for the benefit of the claimants giving the

16 releases, whether those releases were significant and also

17 to determine that the terms of the restructuring in those

18 cases really depended on those releases.

19           I don't have any of that here.  I have only

20 suggestions that Mercuria and the members of the audit

21 committee did things that were positive to the process, but

22 no suggestion that what they did provided a specific

23 recovery to the people whose claims would be taken, or any

24 evidence that would allow me to judge the value of the

25 claims that would be taken away.
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1           Parties often argue to me that claims being

2 released are just potential nuisance claims so that I can go

3 ahead and order a release without worrying that I'm doing

4 anything that's really harmful to the releasing parties.

5 But if the claims that are the subject of the proposed

6 releases would be without merit, as people often argue, that

7 begs the question of why should they be released at all?

8           The teaching of Metromedia is that releases should

9 be given only when it is necessary and integral to a

10 reorganization.  By definition, it cannot be said that the

11 release of a meritless or nuisance claim is essential or

12 integral to anything.  Getting a release may be a comfort

13 the parties would like to have, releases are not supposed to

14 be imposed voluntarily just to make people feel better.

15 They're supposed to be ordered only when they are actually

16 important and necessary to the accomplishment of the

17 transaction before the Court.

18           Turning now to the particular releases that the

19 Debtors seek in this case.  For the most part the Debtors

20 have not identified specific claims that they believe must

21 be barred in order to enable the reorganization.  Metromedia

22 cautioned that the bankruptcy courts are to be particularly

23 skeptical of broad and general releases that are not tied,

24 in a demonstrated way, to something that the reorganization

25 needs to accomplish.  There are no particular third-party
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1 claims identified here that, if pursued, would undermine the

2 restructuring and the deals that are part of that

3 restructuring.

4           As to Mercuria, the Debtors themselves have

5 released their claims based on pre-petition activities.  I

6 also have approved an exculpation that covers transactions

7 that I approved during the course of the bankruptcy case

8 itself.  Many of the parties in interest have released their

9 claims against Mercuria and I'm told that 99 percent of the

10 unsecured creditors have consensually released their claims

11 against Mercuria.

12           The Debtors have cited to loans and to an

13 exclusivity agreement to which Mercuria was a party prior to

14 the bankruptcy case.  But given that the Debtors have

15 released their own claims, which has the effect of barring

16 derivative claims, I am at a loss to understand what claim

17 is left as to which Mercuria needs protection.  The

18 creditors of the entities to whom Mercuria made pre-

19 bankruptcy loans are being paid in full.  The indenture

20 trustees, who represent the parent company's unsecured

21 noteholders, have granted releases to Mercuria and as I

22 noted, an overwhelming percentage of the individual

23 noteholders have done so too.

24           The parties aren't clearly able to even to

25 identify anything that is left.  And when I'm left with the
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1 suggestion that nobody can really think of anything, or

2 certainly not anything that they think has merit, but that

3 it is nevertheless somehow important to this reorganization

4 to issue a broad release, frankly, in substance, this

5 amounts to a suggestion that I should give releases unless I

6 can come up with a good reason not to do so.  I think that

7 is the opposite of the approach that Metromedia commands me

8 to take.

9           The governing case law requires me to consider the

10 particular claims that are to be released, whether the

11 releasing parties are otherwise getting recoveries on those

12 released claims, and other factors relevant, not only to the

13 contributions made by the proposed release parties, but also

14 to the fairness of the releases from the point of view of

15 the people upon whom the releases are to be imposed.  See,

16 for example, Dow Corning.  If, as is the case here, the

17 relevant claims and the owners of them cannot even be

18 identified, then there is a failure of proof of the facts

19 necessary to support the proposed involuntary releases.

20           As to the members of the audit committee, the

21 Debtors have argued that they could be subjected to amended

22 securities law claims based on certain events that occurred

23 prior to the bankruptcy case.  I am told that these would be

24 without merit and that I should bar them to give the

25 directors peace of mind as a reward for the service that
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1 they provided during the case.  However, I have no record in

2 front of me that would support a conclusion that no

3 reasonable claims could be asserted against the proposed

4 releasees here.

5           I am told that the directors in this case had to

6 navigate through many troubles and that they therefore have

7 earned the right to be freed of litigation claims relating

8 to pre-bankruptcy matters.  Frankly, that just doesn't

9 follow.  There are plenty of officers and directors of non-

10 bankrupt companies who have to steer their companies through

11 difficult situations.  I am sure that they would also like

12 to dispose of potential litigation claims against them as a

13 reward for the work that they have done.  But that is not

14 recognized as a ground on which to terminate litigation

15 claims outside of bankruptcy.  There is no reason why it

16 should constitute an excuse to terminate litigation claims

17 just because a company is emerging from bankruptcy.

18           If the argument is that the directors have done a

19 spectacular job, then maybe they should ask for a bonus, and

20 maybe they would be entitled to one.  At least such a bonus

21 would be payable by the entities for whom the relevant

22 directors did their work.  When the Debtors argue that the

23 audit committee members have earned peace of mind here, they

24 essentially are saying that the audit committee members

25 should be given a bonus that would not be paid by the
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1 Debtors, but instead would be involuntarily assessed against

2 the third parties who own the release -- the claims to be

3 released.  Some of those might be shareholders who, as

4 things stand, are likely getting no benefit from the plan

5 and from the underlying work that allegedly justifies the

6 releases.

7           This is not a proper way of rewarding good work.

8 I do not mean to demean the work done by the members of the

9 audit committee, I have no reason to doubt that they did

10 exception work and that they faced extraordinary challenges.

11 But as the courts held in Washington Mutual and in other

12 cases that I will cite, they did what they were paid to do,

13 and it doesn't mean that they're entitled to a release of

14 third-party claims, particularly when those releases really

15 are not necessary or important to the accomplishment of the

16 restructuring transactions.

17           I have also been told that from the point of view

18 of the audit committee members themselves, they are already

19 the beneficiaries of indemnifications from the Debtor.  So

20 to the extent they have earned protections, they already

21 have them.

22           Finally, some courts have justified releases of

23 officers and directors on the ground that in the absence of

24 such releases the officers and directors will assert

25 indemnification claims.  I have to say that I am at a loss
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1 to understand how that is a justification to take away the

2 rights that claimants may have to pursue claims that they

3 own directly against the officers and directors.

4           Assume here, for example, that shareholders might

5 have claims against the audit committee members.  As to the

6 Debtors, if the Debtors were liable against any similar

7 claims, the Debtors presumably would argue that their own

8 liabilities are subordinated under Section 510(b) of the

9 bankruptcy code.  If those claimants have the rights to

10 recover from individuals, there's no reason why they should

11 be deprived of those potential recoveries just -- and that

12 doesn't change just because the Debtors have elected, for

13 their own reasons, to affirm their indemnification

14 obligations to those defendants.

15           To the extent that the directors have

16 indemnification rights, it just makes clear that there's no

17 reason why a release of the claims against them is necessary

18 or important to the reorganization process.

19           For that reason, I will approve the consensual

20 releases.  I will approve a modified versus of the

21 exculpation provision that I have described, but the request

22 for additional third-party releases will be denied.

23           Okay?  I assume that you nevertheless want the

24 plan to be confirmed?

25           MR. KIESELSTEIN:  Well, speaking for the Debtors,
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1 we certainly want the plan to be confirmed.  Obviously, we

2 need to confirm that with the folks at Mercuria, who were

3 also hoping to get the release that Your Honor is not

4 willing to grant.

5           MS. DOYLE:  (Indiscernible), Your Honor.

6           MALE VOICE1:  Everyone is fine to go forward, Your

7 Honor.

8           THE COURT:  Okay.  Very good.  I have no other

9 issues with confirmation.  So we'll have to make changes to

10 confirm what I've approved and not approved, and I'll have

11 to see your confirmation order.  I assume you should --

12 before I look at it you should fix it up to reflect the

13 rulings I've made today.

14           MR. KIESELSTEIN:  That we will certainly do, Your

15 Honor.  There is one more objection, though, that's still

16 floating around.

17           THE COURT:  Oh, I'm sorry, that's right. I forgot.

18 The -- I worked so hard on this one I forgot the other one.

19           MR. KIESELSTEIN:  And we appreciate it, Your

20 Honor.

21           MR. WINGER:  Your Honor, Ben Winger on behalf of

22 the debtors.  I’ll try to be brief and cede the podium to

23 the UCC and the individual members who have direct skin in

24 this particular provision -- just 60 seconds of context and

25 background.  The provision that the UST finds objectionable
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1 is Article 2(c) of the plan.  It provides for the payment of

2 individual committee members’ reasonable fees and expenses.

3 And this is a provision which gives life to an RSA term,

4 which basically says verbatim the same thing.  And that’s a

5 term that was agreed to by the RSA parties includes,

6 Mercuria, the committee, and the debtors.  From our

7 perspective, we understand the UST has a Lehman issue with

8 this particular provision.

9           We were trying to be transparent and not create

10 the mischief that Lehman cautioned against.  And, therefore,

11 included this provision in the plan being particularly

12 mindful of 1129(a)(4) in this Court’s review of certain for

13 reasonableness.  So that is where we approached this

14 particular provision, and I understand there are issues with

15 respect to how claims are going to be characterized.  And

16 I’m going to let the UCC and the individual committee

17 members take that, unless Your Honor has any questions just

18 on the table (indiscernible).

19           THE COURT:  Remind me, does the plan provide

20 people with notice and an opportunity to object as to the

21 amounts that are being sought and what does it do?  Does it

22 dispense with the need for my approval if there’s no

23 objection, if that’s how it works?

24           MR. WINGER:  The process that’s laid out would

25 involve notice to the U.S. Trustee, Mercuria, and the
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1 debtors, to the extent there’s an objection, that would be

2 brought to Your Honor’s attention.  You would have ultimate

3 review, if there’s no objection, then it would move forward

4 with (indiscernible).

5           THE COURT:  All right.  Who wishes to go first?

6           MR. QURESHI:  Thank you, Your Honor, just for the

7 record, Abid Qureshi, Akin Gump, on behalf of the committee.

8 Your Honor, I did take some comfort in some commentary in

9 the context of the (indiscernible) where Your Honor made the

10 observation that as long as Mercuria is paying for things

11 that’s okay, and so that was in the context of Oaktree.  And

12 that is case here, Your Honor, none of these fees that were

13 negotiated as part of the RSA discussions will have any

14 impact on creditor recoveries.  This is quite simply an

15 agreed term of an overall resolution embodied in the RSA;

16 whereas, part of those negotiations in the give-and-take of

17 everything that was happening, Mercuria agreed to pay these

18 fees.  So, again, it having no impact on unsecured

19 recoveries at all.

20           We think this is very distinguishable from what

21 the situation was in Lehman.  And as Mr. Winger’s set forth,

22 there is transparency here in that all of the parties and

23 the Trustee will have the opportunity to review and take

24 issue with the reasonableness.

25           THE COURT:  Okay.  Mr. Masumoto.
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1           MR. MASUMOTO:  Good afternoon, Your Honor.  Brian

2 Masumoto for the office of the United States Trustee.  Your

3 Honor, the parties are correct in that this provision is a

4 concern to the U.S. Trustee, particularly since similar

5 provisions in other plans are designed essentially to invoke

6 the provision 1129(a)(4), they’re elevating claims that

7 would not normally be considered admin expenses into admin

8 claims endorsed under that provision.  And Lehman

9 essentially addressed the circumstance where committee

10 member professionals were to be compensated and authorized

11 under 1129(a)(4) where the concerns, in our office, signed

12 an order for claims for committee professionals to be

13 elevated to an admin expense status, they must comply with

14 the substantial contribution provision under Section 503(b).

15 Here --

16           THE COURT:  Why is that?

17           MR. MASUMOTO:  I’m sorry.

18           THE COURT:  Why is that?

19           MR. MASUMOTO:  Because 503(b) provides that

20 varying circumstances under which professionals or committee

21 members can be compensated.  And the criteria for that under

22 Section 503(b)(3) and (b)(4) required the substantial

23 contribution.

24           THE COURT:  Right.

25           MR. MASUMOTO:  So from our standpoint --
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1           THE COURT:  What you’re saying is that Mercuria’s

2 going to make the payments?

3           MR. MASUMOTO:  Yes, Your Honor.  And I understand

4 the attempt to sort of analogize this to the Oaktree

5 substantial contribution circumstance.  Here, just to

6 reiterate the process issue, we do have concerns again.  As

7 indicated under the terms of the plan, the Court has no say

8 in the initial approval because the Court will never be

9 provided with the applications (indiscernible) records or

10 any of that sort unless if -- unless there’s a dispute.  In

11 fact, whether or not substantial contribution is met is

12 something that the Court wouldn’t even know about or be able

13 to address unless there’s an objection raised.

14           Now, in the reply memorandum that was filed by the

15 debtor, it did insert a provision that indicates that the

16 U.S. Trustee could raise the substantial contribution issue.

17 But, again, under the terms of the plan, the procedure is

18 within five days, the committee professionals can provide

19 their invoices and with five days’ notice to the parties,

20 the U.S. Trustee and Mercuria -- I’m not even sure if the

21 debtor gets to weigh in.  But that’s the only notice and

22 without any hearing for which these fees would be provided.

23 As we articulated or stated with respect to the substantial

24 contribution for Oaktree, we believe that any such provision

25 for substantial contribution should be pursuant to it and
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1 noticed -- a notice and hearing with the full application

2 including time records to be on file publicly and to be

3 addressed by the Court.

4           The issue here also, as we see it, as being

5 different from the Oaktree circumstance, is that what you

6 have here are committee professionals who are performing

7 work in the bankruptcy court.  There’s an exact statutory

8 provision addressing the circumstances where such

9 professionals can be compensated.  We do not believe that an

10 RSA agreement can contravene the requirements of the

11 bankruptcy code and essentially be able to bypass the

12 requirements that are set forth under the code.  So

13 otherwise the RSA becomes the same vehicle that the parties

14 have used, the 1129(a)(4) provision to do, i.e., shoehorn

15 claims that are not necessarily authorized under the

16 bankruptcy code and indicate that by -- by separate

17 contractual agreements, thereby not to be enforced by the

18 planned reorganization.

19           Therefore, our office opposes any circumstances in

20 which compensation to committee professionals, who have

21 performed work in the bankruptcy case, should not satisfy

22 the requirements under Section 530(b)(3)(d) and (b)(4)

23 regarding the merits of the substantial contribution.

24           THE COURT:  Okay.  Mr. Qureshi, if I understand

25 correctly, your position is that if it’s not the estate, but
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1 is instead the acquiring party who’s making the payments

2 then it’s not a 503 issue?

3           MR. QURESHI:  That’s correct, Your Honor.

4           THE COURT:  Isn’t it still an issue under

5 1129(a)(4), which still requires that the payment be subject

6 to my approval as reasonable?

7           MR. QURESHI:  So, Your Honor, I think that this is

8 probably characterized as essentially an agreement that was

9 reached in the context of the RSA between the committee

10 members and Mercuria, that Mercuria would pay those fees

11 directly without impact on the estate.  Mercuria did want to

12 reserve for itself the ability to review those fees for

13 reasonableness.  And, for that reason, we needed to have

14 essentially bankruptcy court jurisdiction retained over that

15 issue to the extent that there might be a dispute.

16           THE COURT:  Does not even telling me what they are

17 and only presenting it to me if somebody objects really do

18 what 1129(a)(4) contemplates?

19           MR. QURESHI:  Well, Your Honor, if the issue is --

20           THE COURT:  Subject to the possibility of a ruling

21 if somebody objects, but there’s -- really, under that

22 procedure, there’s probably in all likelihood a situation

23 where it wouldn’t even be presented to the (indiscernible).

24           MR. QURESHI:  So, Your Honor, if the Court’s

25 concern is a due process one and notice, I’m sure that’s
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1 something that we can rectify.  We’ll note that --

2           THE COURT:  You might have guessed that’s kind of

3 a big deal for me.

4           MR. QURESHI:  I’m well aware of that, Your Honor.

5 I would note that there are other provisions in the plan,

6 and I’ll the indentured trustees address those that deal

7 with the indentures trustee fees.  So, I think, arguably,

8 we’re talking here about the payment of fees, really for

9 just one committee member, which will amount to, I believe,

10 less than a $150,000.  So in the context of things, it’s not

11 a large amount that we’re talking about.

12           THE COURT:  Okay.

13           MR. QURESHI:  But certainly --

14           THE COURT:  Well, why shouldn’t -- why shouldn’t

15 we say that rather than only coming to me if somebody

16 objects that people need to file their requests probably

17 nobody will object.  But if there is an objection, then we

18 can sort out whether it needs to be 503 or different

19 standards.  But at least then, it’s something that will be

20 presented to me for approval, and we will have satisfied the

21 criteria no matter what section applies.  Okay?

22           MR. QURESHI:  Very well, Your Honor.  Thank you.

23           THE COURT:  All right.  Yes.

24           MS. DOYLE:  Your Honor, for the record again,

25 Lauren Doyle, Akin Gump, on behalf of Mercuria.  I just

Page 110

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 18-30155   Document 2043-6   Filed in TXSB on 06/04/19   Page 111 of 155



1 wanted to clarify the record as there’s a lot of back and

2 forth about what Mercuria’s required to do and what we

3 agreed to do pursuant to the RSA.  In the terms of the RSA,

4 it says that the plan will provide for the reimbursement of

5 the committee member fees.  So as to whether Your Honor

6 approves that it’s included in the plan or not is up to Your

7 Honor, and we’ll (indiscernible) by that resolution and the

8 terms of the plan, but it’s not a separate Mercuria

9 obligation.

10           THE COURT:  All right.  I will leave for another

11 day the decision of whether this is governed by Section 503

12 or somehow it is separate and governed by Section 1129(a)(4)

13 without reference to Section 503 or whichever one it is, I

14 think I need to approve it.  So I’ll just change that

15 procedure, and then we’ll keep our fingers crossed that

16 nobody has any issues.

17           MR. CURCHACK:  Good afternoon, Your Honor, Walter

18 Curchack of Loeb & Loeb on behalf of U.S. Bank, one of the

19 indentured trustees.  I know the hour is late, and I think I

20 know where you’re headed, but nevertheless feel the

21 obligation to take a shot at something because it was

22 something that was of concern to the indentured trustees.

23 There’s a provision in the plan which hasn’t been addressed,

24 it hasn’t been objected to, and it’s Section Article 4(q) of

25 the plan.  It simply provides that the debtor
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1 (indiscernible) organized debtors will pay the professional

2 fees of the indentured trustees subject to certain

3 conditions.  This has been -- that was in the RSA, it was in

4 the (indiscernible) statement, it was in the plan.  It

5 hasn’t been objected to.  It’s not a 503(b) payment.  And

6 the purpose of it, frankly, is to avoid the need for the

7 trustees to exercise their (indiscernible) liens.  If those

8 fees which, I think, everything will concede the business

9 deal with Mercuria is going to pay those monies.  And for

10 the sake of simplicity, let’s assume there were only

11 bondholders here.  The deal is $40 million goes to the

12 bondholders, not $40 million less some amount.

13           THE COURT:  Does the U.S. Trustee object to that

14 provision of the plan?

15           MR. MASUMOTO:  Your Honor, to the extent that any

16 provision validated claim filed by a professional or other

17 individual as an admin expense, that’s a problem for our

18 office.  I believe that it falls under our concerns that

19 (indiscernible) and the Lehman case.  As indicated by

20 Mercuria’s counsel, he indicated that whatever the RSA is --

21 should be absorbed as part of the plan --

22           THE COURT:  But isn’t the effect of this provision

23 the same as saying that unsecured creditors will receive $40

24 million plus whatever the fees of the indentured trustee

25 are?  The indentured trustee has a charging right at least

Page 112

Veritext Legal Solutions
212-267-6868 www.veritext.com 516-608-2400

Case 18-30155   Document 2043-6   Filed in TXSB on 06/04/19   Page 113 of 155



1 as to the noteholders.

2           MR. MASUMOTO:  In other cases, you know, that’s

3 how claims have been settled.  The idea is that there’s a

4 gross offer of recovery to account for whatever charges and

5 fees that may exist.  But from a standpoint of elevating a

6 claim for professionals to an admin expense that, we

7 believe, is -- contradicts the scope of the 1129(a)(4) and

8 the (indiscernible) Lehman.

9           MR. CURCHACK:  Again, Your Honor, this particular

10 section does not elevate it to an administrative claim.  It

11 doesn’t address it as an administrative claim at all.  It’s

12 something that is really inapplicable.  It’s simply a

13 question -- and even in Lehman even where there was a $26

14 million fee against billions and billions dollars of --

15 probably a smaller percentage than it is here.  That issue’s

16 not present here because the issue is presuming the claim --

17 the agreed economic deal to the bondholders.

18           THE COURT:  I understand the argument, but why

19 don’t you -- I think there’s an argument under 1129(a)(4)

20 that it’s being paid under the plan I should rule it as

21 reasonable anyway, so why don’t you make your application.

22 We’ll find out, at that point, if there really is even an

23 issue as to what standards we apply.

24           MR. CURCHACK:  Well, frankly, the problem with

25 that, Your Honor, is one of timing because it prevents the
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1 plan from -- it prevents the indentured trustees from making

2 the distribution or the full distribution to the holders on

3 the effective date if they need to exercise the

4 (indiscernible) so that’s why it was built in and intended

5 to be paid --

6           THE COURT:  When do you contemplate the effective

7 date will be and how long will it take you to make your

8 application?

9           MR. CURCHACK:  Most of the applications that are

10 feasible have been provided to (indiscernible).

11           MR. WINGER:  Your Honor, the target effective date

12 is as soon as April 1st, and we would ask that these

13 applications be made as soon as possible.

14           THE COURT:  Okay.  Do you have any objection to

15 shortening the notice period for these applications?

16           MR. MASUMOTO:  No, Your Honor.

17           THE COURT:  Okay.  So when can you have them

18 ready?

19           MR. QURESHI:  Your Honor, again, for the record,

20 Abid Qureshi, Akin Gump for the committee, just so that

21 we’re all clear on process.  I think what we can on behalf

22 of the committee members and their respective professionals

23 is -- I would think within, well, hopefully by Friday, but

24 very quickly get on file -- essentially fee applications,

25 not conceding that these need to be approved under 503(b),
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1 but just to disclose the fees, everybody can review the fees

2 for reasonableness, and to the extent anybody has any

3 issues, all rights are reserved with respect to 503(b) and

4 whether later a record needs to be put on under that

5 provision or not.

6           THE COURT:  Okay.  And if they file those on

7 Friday, can we agree to have a hearing on Monday the 1st to

8 the extent there are any objections?  You can make your

9 objections orally.  I won’t need papers on this issue.

10           MR. MASUMOTO:  I will defer to Your Honor

11 (indiscernible).

12           THE COURT:  Is that all right?  Does that serve

13 everybody’s --

14           MR. MASUMOTO:  Yeah, our rights are reserved,

15 we’ll argue that -- so (indiscernible).

16           MR. QURESHI:  Your Honor, I think that’s the issue

17 is to the extent the issue is reasonableness -- well, we

18 believe the circumstances will justify even though we’re

19 passing -- even passing over that (indiscernible) not being

20 in dispute, Your Honor, is right will be the reasonableness

21 of anything in this court.  But substantial contribution it

22 seems is not an appropriate part of this review, we’re not

23 anticipating for the indentured trustees on a substantial

24 contribution allocation because we don’t think it’s

25 necessary or called for.  But simply filing for the record
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1 the amounts of our fees for determination whether anyone

2 objects to them is unreasonable given what’s gone on in this

3 case.

4           THE COURT:  Well, are you willing to say that you

5 aren’t seeking to justify and on a substantial contribution

6 and only on other basis?

7           MR. CURCHACK:  I think I would say that I don’t

8 believe it’s necessary, at this point, to satisfy that

9 standard, and therefore, I would not expect to be able to

10 put together an application by Friday that would comply with

11 what I would view as the substantial contribution

12 application which goes far beyond the reasonableness test

13 that I think is appropriate under 1129(a)(4).

14           MR. QURESHI:  Your Honor, might I suggest that --

15 I think perhaps the easiest way to proceed is we file the

16 applications by Friday, have a hearing on April 1st to see

17 if there is an objection.  To the extent that there is --

18 that there are any objections with respect to

19 reasonableness, those can be dealt with on the 1st.  To the

20 extent that there is an objection that these fees should be

21 grouped up under 503(b), then I think it would be

22 appropriate to reserve the rights of the parties so they

23 can, at a later date, at a subsequent hearing put on the

24 record, should they choose, to justify those fees under

25 503(b).
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1           THE COURT:  Okay.  All right.

2           MR. MASUMOTO:  Your Honor, again (indiscernible)

3 reserve with respect to the arguments that we’ve raised as

4 for the Lehman case, (indiscernible) procedure.  We don’t

5 want our arguments to be weeded out (indiscernible)

6 contribution.

7           THE COURT:  I understand.  I don’t want to

8 prejudice anybody’s right to be heard, and I also don’t want

9 the tail to wag the dog here and for this to get in the way

10 of an effective date.

11           MR. SOMERSTEIN:  Your Honor, Mark Somerstein,

12 Ropes & Gray, for Deutsche Bank Trust Company Americas.

13 There’s two indentured trustees (indiscernible).  I think

14 that the procedure actually does prejudice my client.  The

15 indentured -- the U.S. Trustee did not object to this

16 provision.  It was nowhere in their papers.  They objected

17 to a different provision.  So I think it’s unfair to give

18 them an opportunity to argue that Article 4(q) now involves

19 a substantial contribution requirement.  That was never

20 presented to the court until somehow this moment.

21           THE COURT:  They didn’t cite to that particular

22 provision, but wasn’t that clear in their objection?

23           MR. SOMERSTEIN:  No, Your Honor, to the contrary,

24 it was --

25           THE COURT:  Are you a member of the committee?
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1           MR. SOMERSTEIN:  Yes.  It was not clear at all,

2 Your Honor, that they were objecting to that provision.

3           THE COURT:  All right.  Well, I’m going to require

4 you to submit your application by Friday.  We’ll have a

5 hearing on Monday to consider whether there’s any issue as

6 to reasonableness or any issue at all.  If there still is an

7 issue, at that time, as to whether you need to justify it

8 under a different standard, I will consider whether I think

9 that’s true, and I will also consider your contention that

10 the U.S. Trustee didn’t make the objection.  Well, let’s get

11 it on file and find out if we have any issue.

12           MR. SOMERSTEIN:  Thank you, Your Honor.  Of

13 course, we reserve our rights to assert --

14           THE COURT:  Everybody’s reserved their rights.

15           MR. SOMERSTEIN:  Thank you.

16           MR. QURESHI:  Your Honor, on an unrelated point,

17 again, Abid Qureshi for the committee.  I just wanted the

18 Court to be aware that the litigation trust has selected a

19 trustee, and that trustee is Peter Kravitz of Province.  And

20 the trust advisory board has also been put in place, and

21 that consists of three members, Patrick Bartels, Gene Davis,

22 and Ray Wallander.  Again, just wanted the Court to be aware

23 of that.

24           THE COURT:  All right.  I will hear the issues

25 relating to these fee applications on April 1st at 11:00.
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1 And I would encourage you to let me know by then just what

2 you’re doing as to the Oaktree application and whether

3 there’s any agreement about who’s paying what or whether I

4 need to schedule further proceedings.  Okay?

5           MS. DOYLE:  Your Honor, I have one other point

6 that we wanted to put on the record that was an arrangement

7 that was worked out just in the time before we started this

8 hearing.  In terms of the -- what we would refer to “AMPNI,”

9 which is the parents of the debtors or the debtor parent.

10 It has been agreed to between the debtors and Mercuria that

11 only the agreements between the debtors and Tyler Baron,

12 Donald Moore, and Ray Bartoszek, will be assumed pursuant to

13 the plan, that there are -- we’ve been told that there are

14 no other employment agreements and employee at -- that

15 entity referred to as AMPNI.  With respect to those

16 employment agreements, notwithstanding the fact that they

17 will be assumed, there are no payments that will need to be

18 made under those employment agreements on a go-forward

19 basis.  That is all I have.

20           THE COURT:  Except to the extent that there’s

21 indemnification obligations, I assume.

22           MS. DOYLE:  The indemnification obligations under

23 the law, whatever the bylaws say, not with any specific

24 employment agreement.

25           THE COURT:  Okay.
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1           MR. KIESELSTEIN:  That’s a correct recitation,

2 Your Honor.  We don’t believe there are any monies that

3 would be owed.  These are paid in advance, and the retention

4 aspect was paid on the front end subject to a clawback which

5 would no longer be applicable.

6           THE COURT:  Okay.  All right.  Anything else that

7 I have forgotten about that we need to do today?

8           MR. KIESELSTEIN:  I don’t think so, Your Honor.

9           THE COURT:  Okay.

10           MR. KIESELSTEIN:  I think we had a full afternoon.

11           THE COURT:  All right.  Thank you very much.

12           MR. KIESELSTEIN:  Thank you.

13           MAN 1:  Thank you.

14           (Whereupon these proceedings were concluded at

15 5:25 PM)

16
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