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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

RAIT FUNDING, LLC, 
a Delaware limited liability company, et al.1, 

Debtors. 

Chapter 11 

Case No. 19-11915 (BLS) 
(Jointly Administered) 

Hearing Date: October 2, 2019 at 10:00 a.m. (ET) 
Objection Deadline: September 25, 2019 at 4:00 p.m. (ET) 

DEBTORS’ MOTION FOR ENTRY OF AN ORDER (I) ESTABLISH ING THE 
BIDDING PROCEDURES, INCLUDING APPROVAL OF A BREAK-U P FEE  

AND EXPENSE REIMBURSEMENT, (II) APPROVING SALE OF S UBSTANTIALLY 
ALL OF THE DEBTORS’ ASSETS FREE AND CLEAR OF ALL LI ENS, CLAIMS, 
INTERESTS AND ENCUMBRANCES, AND (III) GRANTING RELA TED RELIEF  

RAIT Funding, LLC and certain of its affiliates, the debtors and debtors in possession in 

the above-captioned chapter 11 proceedings (the “Debtors”), hereby move (the “Motion”) for 

entry of an order pursuant to sections 105, 363, 503, and 507 of the United States Bankruptcy 

Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), Rules 2002, 6004, 6006, 9007 and 9014 

of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 6004-1 of the 

Local Rules of Bankruptcy Practice and Procedure of the United States Bankruptcy Court for the 

District of Delaware (the “Local Rules”), (a) establishing bidding procedures, including approval 

of a break-up fee and expense reimbursement, (b) approving sale of substantially all of the 

Debtors’ assets free and clear of all liens, claims, interests and encumbrances, and (c) granting 

                                                
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s 

federal tax identification number, are as follows: RAIT Funding, LLC, a Delaware limited 
liability company (9983); RAIT Financial Trust, a Maryland real estate investment trust (9819); 
RAIT General, Inc., a Maryland corporation (9987); RAIT Limited, Inc., a Maryland corporation 
(9773); Taberna Realty Finance Trust, a Maryland real estate investment trust (3577); RAIT JV 
TRS, LLC, a Delaware limited liability company (3190); and RAIT JV TRS Sub, LLC, a 
Delaware limited liability company (4870).  The mailing address for all Debtors is Two Logan 
Square, 100 N. 18th Street, 23rd Floor, Philadelphia, Pennsylvania 19103 (Attn: John J. Reyle). 
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related relief, substantially in the form of proposed order attached here as Exhibit 1 (the “Bidding 

Procedures Order”).  By this Motion, the Debtors also seek, pursuant to sections 105, 363 and 

365 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, and 6006, entry of an order (the 

“Sale Order”) at the Sale Hearing: (a) approving the Sale (as defined herein) free and clear of all 

liens, claims, encumbrances, and interests; and (b) granting related relief.  In support of this 

Motion, the Debtors rely upon and incorporate by reference the Declaration of John J. Reyle in 

Support of Chapter 11 Petitions and First-Day Relief (the “Reyle Declaration”)2, filed on 

September 2, 2019 [D.I. 7].  In further support of this Motion, the Debtors respectfully represent 

as follows: 

INTRODUCTION 

 After nearly two years of marketing, the Debtors stand on the doorstep of a 

successful transaction.  The bidding procedures proposed herein represent the culmination of a 

thorough and effective marketing process conducted by the Debtors and their advisors, whose 

efforts are set forth in more detail below. 

 The Debtors seek Court approval of bidding procedures (“Bidding Procedures”) 

related to the sale (the “Sale”) of (a) 100% of the general partner and limited partner interests, 

respectively, of RAIT General, Inc. and RAIT Limited, Inc. in RAIT Partnership, L.P., a non-

debtor (the “RAIT Interests” or “Purchased Interests”), and (b) certain other assets owned by 

certain of the Debtors (together with the Purchased Interests, the “Purchased Assets”) more fully 

described in the Equity and Asset Purchase Agreement, dated as of August 30, 2019 (the 

“Stalking Horse Agreement”) by and among the Stalking Horse Bidder (an unaffiliated third 

                                                
2 Capitalized terms not otherwise defined herein shall have the meanings ascribed to them in 

the Reyle Declaration. 
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party) and the Debtor Sellers (each as defined herein), and pursuant to the terms and conditions 

of the Stalking Horse Agreement.   

 Approval of the bid and potential auction process contemplated by the Bidding 

Procedures will result in a sale of substantially all of the assets of the Debtors in these chapter 11 

cases.  As in any successful all-asset sale, the bidding and sale process set forth below is open 

and fair, will maximize the value of the Debtors’ estates, and provides the best possible outcome 

for the Debtors’ creditors and other stakeholders.    

JURISDICTION AND VENUE  

 The Court has jurisdiction over these chapter 11 cases and this Motion under 28 

U.S.C. §§ 1334(b) and 157, and the Amended Standing Order of Reference from the United 

States District Court for the District of Delaware dated as of February 29, 2012.  The Motion is a 

core matter under 28 U.S.C. § 157(b) and the Court may enter a final order consistent with 

Article III of the United States Constitution.3 

 Venue of these chapter 11 cases and this Motion is proper in this Court under 28 

U.S.C. §§ 1408 and 1409. 

 The statutory and procedural predicates for the relief requested herein are sections 

105(a), 363, 503, and 507 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006, 9007, 

and 9014, and Local Rule 6004-1. 

                                                
3 The Debtors consent to entry of a final order by this Court if it is determined that the Court, 

absent consent of the parties, cannot enter a final order consistent with Article III of the United 
States Constitution. 
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BACKGROUND 

 On August 30, 2019 (the “Petition Date”), each of the Debtors commenced with 

this Court a voluntary case under chapter 11 of the Bankruptcy Code.  The Debtors are 

authorized to continue to operate their businesses and manage their properties as debtors in 

possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code. 

 As of the date hereof, no official committee of unsecured creditors has been 

appointed and no request for appointment of a chapter 11 trustee or examiner has been made. 

 Information regarding the Debtors’ history and business operations, their capital 

structure, and the events leading up to the commencement of these chapter 11 cases are set forth 

in the Reyle Declaration. 

A.  Overview of the RAIT Enterprise 

 RAIT Financial Trust (collectively with its Debtor and non-debtor affiliates, 

“RAIT”) is an internally-managed real estate investment trust (“REIT”) that, until February 

2018, focused primarily on providing debt financing options to owners of commercial real estate 

(“CRE”) throughout the United States.  RAIT also owns a portfolio of CRE properties located 

throughout the United States.   

 Starting in early 2018, in response to certain recommendations of a special 

committee of the Board of Trustees of RAIT Financial Trust (the “Board”) (as further set forth in 

Reyle Declaration) and in an effort to increase liquidity and better position RAIT to meet its 

financial obligations, RAIT made changes to its business operations, including the suspension of 

new investment opportunities and its loan origination business and the sale of a portion of its 

owned real estate and loan portfolio.  Following these changes, RAIT remains an internally-

managed REIT and continues to conduct its business through its one reportable segment—i.e., its 
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real estate lending, owning, and managing segment, which is concentrated on lending, and 

owning and managing RAIT’s commercial real estate assets. 

B.  Corporate Structure 

 RAIT Financial Trust is a Maryland REIT.  It owns 100% of the equity of Debtors 

RAIT General, Inc. and RAIT Limited, Inc., both Maryland corporations (“RAIT General” and 

“RAIT Limited,” respectively), which in turn are (i) the 1% general and 99% limited partner, 

respectively, of non-debtor RAIT Partnership, L.P. (“RAIT Partnership”) and (ii) the 1% and 

99% members, respectively, of non-debtor RAIT Asset Holdings, LLC (“RAIT Asset 

Holdings”).4  RAIT Financial Trust also owns 100% of the common stock and approximately 

82.76% of the preferred stock5 of Debtor Taberna Realty Finance Trust (“Taberna”), a Maryland 

REIT.  

 RAIT Asset Holdings owns a 90% membership interest in, and Taberna owns a 

10% membership interest in, Debtor RAIT JV TRS, LLC, a Delaware limited liability company 

(“RAIT JV TRS”), which in turn is the sole member of Debtor RAIT JV TRS Sub, LLC, a 

Delaware limited liability company (“RAIT JV TRS Sub”). 

 RAIT JV TRS Sub is the sole member of Debtor RAIT Funding, LLC, a 

Delaware limited liability company (“RAIT Funding”). 

 The Debtors’ principal place of business is at Two Logan Square, 100 N. 18th 

Street, 23rd Floor, Philadelphia, PA 19103. 

                                                
4 RAIT Asset Holdings was an inactive indirect subsidiary of RAIT Financial Trust and was 

contributed to RAIT General and RAIT Limited in connection with the internal restructuring 
noted in footnote 6 to hold certain of the RAIT subsidiaries that the Stalking Horse Bidder does 
not intend to acquire, including RAIT Asset Holdings. 

5 The remaining preferred stock is held by unaffiliated third parties. 

Case 19-11915-BLS    Doc 53    Filed 09/09/19    Page 5 of 41



118789295.11 
 

 

 For the Court’s convenience, an organizational chart of the Debtors and their 

various non-debtor subsidiaries is attached as Exhibit 1 hereto.  As shown on the chart, 

(i) Debtor Taberna has two active and seven inactive, wholly and directly owned non-debtor 

subsidiaries (see Ex. 1 at Exs. C, D); (ii) Debtor RAIT Funding has one active and four inactive, 

wholly and directly owned non-debtor subsidiaries (id. at Ex. E); (iii) Debtor RAIT JV TRS Sub 

has one active and two inactive, wholly and directly owned non-debtor subsidiaries (not 

including RAIT Funding’s subsidiaries) (id.); and (iv) non-debtor RAIT Partnership has 

approximately 25 active wholly and directly owned non-debtor subsidiaries and 35 indirectly 

owned non-debtor subsidiaries (see id. Exs. A, B).6 

C. Debtors’ Principal Assets 

 The Debtors’ principal assets consist of their equity interests in their respective 

Debtor and non-debtor affiliates.  Other material assets of the Debtors are described below.7 

(i) RAIT Financial Trust 

 RAIT Financial Trust’s other assets include (a) cash on hand of approximately 

$31,000,000, (b) certain tax attributes (including federal and state net operating loss 

carryforward deductions), and (c) rights under certain contracts (including customary insurance 

policies). 

                                                
6 In August 2019, to facilitate a sale of the equity of RAIT Partnership, all of RAIT 

Partnership’s 26 inactive subsidiaries and its 90% interest in RAIT JV TRS, LLC, were 
contributed by RAIT Partnership to RAIT Asset Holdings, the equity in which was, in turn, 
distributed pro rata to RAIT General (1%) and RAIT Limited (99%). 

7 RAIT General and RAIT Limited do not have any material assets apart from their equity 
interests in non-debtor affiliates RAIT Partnership and RAIT Asset Holdings.  RAIT Funding 
does not have any material assets apart from its equity interest in non-debtor affiliate Taberna 
Funding Capital Trust I.  RAIT JV TRS does not have any material assets apart from its equity 
interest in Debtor RAIT JV TRS Sub. 
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(ii) Taberna 

 Taberna’s other assets include (a) cash on hand of approximately $8,600,000, 

(b) a senior participation interest in a commercial mortgage loan, (c) Class F, G, and H Note 

holdings in the RAIT I securitization, and (d) certain tax attributes (including accrued capital 

losses). 

(iii)RAIT JV TRS Sub 

 RAIT JV TRS Sub’s other assets include (a) certain tax attributes (including 

federal, state, and local net operating loss carryforward deductions and accrued capital losses), 

and (b) a $532,935 income-tax-related asset on account of a federal alternative-minimum-tax 

credit. 

D. Principal Assets of Non-Debtor Affiliates 

 The assets of the Debtors’ non-debtor affiliates consist primarily of (i) cash, 

(ii) securities issued by and residual equity interests in three securitization transactions 

(“RAIT I,” “RAIT FL7,” and “RAIT FL8,” as discussed further below); (iii) interests in CRE 

mortgages, mezzanine loans, and preferred equity interests, and (iv) real estate owned (“REO”). 

(i) Interests in Securitizations8 

 RAIT I.  The RAIT I securitization closed in 2006 and is collateralized by $176.7 

million principal amount of CRE loans and participations, of which $32.8 million is defaulted.  

Debtor Taberna currently owns $24 million of the securities, at par value, that were originally 

rated investment grade issued by this securitization, which, as noted above, are pledged as 

collateral for the Subordinated Taberna Junior Note.  Non-debtor RAIT Preferred Holdings I, 

LLC, currently owns $15.04 million of the securities, at par value, that were originally rated 

                                                
8 Stated balances are current as of the July 2019 reports from the securitization trustees. 
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investment grade, and $201.2 million of the non-investment grade securities and equity, at par 

value, issued by this securitization. 

 RAIT FL7.  The RAIT FL7 securitization closed in 2017, and it has $184.4 

million of total collateral at par value, none of which is in default.  RAIT FL7 has classes of 

investment-grade senior notes with an aggregate principal balance outstanding of approximately 

$119.4 million to investors.  Non-debtors RAIT FL Asset Holdings, LLC and RAIT 2017-FL7, 

LLC currently own the less-than-investment-grade classes of notes with an aggregate principal 

balance of $65.5 million, and the equity, or the retained interests, of RAIT FL7. 

 RAIT FL8.  The RAIT FL8 securitization also closed in 2017, and it has $116.3 

million of total collateral at par value, none of which is in default.  RAIT FL8 has classes of 

investment-grade senior notes with an aggregate principal balance outstanding of approximately 

$72.1 million to investors.  Non-debtor RAIT 2017-FL8, LLC currently owns the less-than-

investment-grade classes of notes with an aggregate principal balance of $44.2 million, and the 

equity, or the retained interests, of RAIT FL8. 

 The below table summarizes the current outstanding balances in the foregoing 

securitizations as of the most recent payment date:9 

 

                                                
9 RAIT ownership of bonds and equity interests includes ownership of all RAIT entities, 

whether they are Debtor or non-Debtor entities. 

($ in millions) RAIT I FL 7 FL 8

Total Collateral Outstanding (Par) 157.2$   184.4$   116.3$   

Total Bonds Outstanding (Par) 175.0$   184.9$   116.3$   

Bonds Held by 3rd Parties Outstanding (Par) 99.8$     119.4$   72.1$     

RAIT Investment Grade Bond Ownership (Par) (1) (2) 39.0$     -$           -$           

RAIT Below Investment Grade Bond Ownership (Par) (1) (3) 36.2$     65.5$     44.2$     
RAIT Equity Interest Ownership (Par) 165.0$   -$           -$           
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(ii) CRE Lending 

 RAIT’s CRE lending platform previously focused on the origination of first lien 

loans, with some offerings of mezzanine loans and preferred equity interests in limited 

circumstances to support first lien loans.  RAIT’s mezzanine loans are subordinate in repayment 

priority to a senior mortgage loan or loans on a property and are typically secured by pledges of 

ownership interests, in whole or in part, in the entities that own the real property.  RAIT 

generates a return on its preferred equity investments primarily through distributions to it at a 

fixed rate and the periodic payment of distributions are subject to there being sufficient net cash 

flow from the underlying real estate to make such payments.  RAIT used this investment 

structure as an alternative to a mezzanine loan where the financial needs and tax situation of the 

borrower, the terms of senior financing secured by the underlying real estate or other 

circumstances necessitate holding preferred equity.  RAIT’s CRE loans are in most cases non-

recourse or limited-recourse loans secured by CRE assets or real estate entities.  This means that 

RAIT looks primarily to the assets securing the loan for repayment, subject to certain standard 

exceptions.  Where possible, RAIT sought to maintain direct lending relationships with 

borrowers, as opposed to investing in loans controlled by third-party lenders. 

 The table below describes certain characteristics of RAIT’s held-for-investment 

commercial mortgage loans, mezzanine loans, and preferred equity interests as of June 30, 2019 

(dollars in thousands):10 

                                                
10 More specifically, these assets are owned by Debtor Taberna or non-debtors RAIT 

Partnership; Edgerton Preferred Member, LLC; Grange Preferred Member, LLC; Walnut Ridge 
Preferred Member, LLC; Bluemound Preferred Member, LLC; Walnut Ridge Preferred Member, 
LLC; RAIT Capital Corp.; RAIT 2017-FL7 Intermediate Trust; RAIT 2017-FL8 Intermediate 
Trust; and RAIT CRE CDO I, Ltd., as applicable. 
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The charts below describe the property types and the geographic breakdown of the CRE 

properties securing RAIT’s held-for-investment commercial mortgage loans, mezzanine loans, 

and preferred equity interests as of June 30, 2019: 

 

(iii)REO Properties 

 In the course of owning and/or servicing mortgage loans and exercising default 

remedies, RAIT from time to time obtains ownership of collateral real estate properties, which 

become REO.  RAIT’s REO is classified as either “held and used” or “held for sale” in 

accordance with FASB ASC Topic 360.  The table below describes certain characteristics of 

RAIT’s held-and-used REO portfolio as of June 30, 2019 (dollars in thousands):11 

                                                
11 More specifically, these assets are owned by non-debtors RAIT Partnership; Beachcomber 

Beach Resort Florida, LLC; St. Pete Beach Holdings, LLC; Oakland Plaza Owner, LLC; 
Oakland Square Owner, LLC; Union Medical Campus Owner, LLC; Washington SC SPE 
Owner, LLC; or Raritan Center SPE Owner, LLC, as applicable.  In addition, two of these assets 
are controlled by non-debtors REM Cherry Hill, LLC and REM-Willow Grove, L.P., as 
applicable.  The underlying entities that own that REO are considered “variable-interest entities” 

Carrying Value 

Weighted-
Average
Coupon Range of Maturities 

Number
of Loans 

Commercial Real Estate (CRE) Loans
Commercial mortgage loans 331,979$              6.8% Jul. 2019 to Jun. 2025  25
Mezzanine loans  21,278 13.3% Jun. 2020 to Mar. 2023  3
Preferred equity interests  28,452 5.9% Mar. 2023 to Jun. 2029  13

Total investments in loans 381,709$              7.2%  41

Case 19-11915-BLS    Doc 53    Filed 09/09/19    Page 10 of 41



118789295.11 
 

 

 

 The charts below describe the property types and the geographic breakdown of 

RAIT’s investments in REO as of June 30, 2019: 

 

(iv) Loan Servicing Rights 

 RAIT Partnership serves as collateral manager, servicer, and/or special servicer to 

the securitizations it consolidates.  The loan servicing platform generates revenue for RAIT, 

provides additional oversight and information regarding the assets RAIT finances, and helps to 

maximize the value of RAIT’s REO. 

E.  The 2017 Strategic Plan and Initial Process 

 On September 7, 2017, RAIT Financial Trust announced that its Board had 

formed a committee of independent trustees (the “Special Committee”) to explore and evaluate 

strategic and financial alternatives to enhance shareholder value and capitalize on RAIT’s 

established and respected CRE lending platform and noted that such alternatives may include, 

                                                
under FASB ASC Topic 810 and are consolidated by non-debtors REM Cherry Hill, LLC and 
REM Willow Grove, L.P., as applicable, under that accounting standard. 

Investments in
Real Estate (1) 

Average
Physical

Occupancy

Units/
Square Feet/

Acres
Number of
Properties 

Office real estate properties 49,027$                 84.1%  349,999  3
Retail real estate properties  56,556 58.0%  588,974  4
Parcels of land  18,744 N/A  9.2  4
Total 124,327$              —  11
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but were not limited to, (i) refinements of RAIT’s operations or strategy, (ii) financial 

transactions, such as a recapitalization or other change to RAIT’s capital structure and 

(iii) strategic transactions, such as a sale of all or part of RAIT (the “Strategic Plan”).  RAIT 

engaged UBS Securities LLC (“UBS”) and Barclays Capital Inc. (“Barclays,” and together with 

UBS, the “Advisors”) to assist it in conducting a comprehensive evaluation of potential 

alternative transactions (the “Initial Process”).  The Initial Process was designed to solicit 

proposals for a broad range of potential transactions, including a sale of all or part of RAIT or a 

recapitalization. 

 During the Initial Process, RAIT and its Advisors contacted 84 potential buyers 

and investors, 33 of whom signed non-disclosure agreements.  On October 27, 2017, first-round 

bids were due; eight (8) potential counterparties submitted first-round bids on or shortly after this 

date.  On November 29, 2017, two counterparties submitted second-round proposals. 

 RAIT granted a 44-day exclusivity period to one of the second-round 

counterparties.  During the exclusivity period and for a period thereafter, the Advisors worked 

with the Special Committee and RAIT’s management team to provide due diligence information 

and financial projections to, and exchange and negotiate transaction documents with, this 

second-round counterparty. 

 On February 14, 2018, the counterparty notified RAIT that it would not 

consummate the transaction as contemplated.  Thereafter, RAIT and its Advisors solicited a 

revised proposal from the other second-round counterparty; however, that counterparty was not 

prepared to complete a transaction that was structurally agreeable to RAIT. 

 In and around this same time, RAIT Financial Trust faced a potential delisting by 

the New York Stock Exchange (“NYSE”) because the share price for its common stock was 
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trading at levels approaching what the NYSE had considered to be “abnormally low” and could 

have resulted in RAIT’s market capitalization falling below the NYSE market capitalization 

standards.  A delisting would have triggered defaults and cross-defaults of across RAIT Financial 

Trust’s capital structure.12  

 On February 20, 2018, RAIT announced that the Special Committee had 

concluded its review pursuant to the Initial Process.  The Board determined that this review did 

not identify a suitable strategic or financial transaction with a counterparty, or otherwise.  As a 

result, the Board, after considering the recommendations and advice of the Special Committee, 

RAIT’s management, and its legal and financial advisors, determined that RAIT should take 

steps to increase its liquidity and better position RAIT to meet its financial obligations as they 

come due and to continue operating as a going concern.  These steps included, but were not 

limited to: 

• The suspension of RAIT’s loan origination business along with the implementation of 
other steps to reduce costs within its other operating businesses; 

• The continuation of the process of selling RAIT’s property portfolio while servicing 
and managing RAIT’s existing CRE loan portfolio;  

• The reduction of RAIT’s outstanding indebtedness, with overall indebtedness 
declining by 54.7% during the 2018 fiscal year;  

• The monetization of a portion of RAIT’s loans and real estate assets, which 
monetization included the sale of loans, sale of real estate assets and repayment of 
loans;  

                                                
12  On May 11, 2018 when the common share price fell below $0.16, the NYSE suspended 

trading in RAIT Financial Trust’s common shares and commenced delisting proceedings with 
respect to all of RAIT’s publicly traded securities.  The delisting became effective on December 
17, 2018.  Due to the strategic decisions made by RAIT’s Board and management beginning in 
late February 2018, the delisting did not ultimately result in triggering defaults across RAIT 
Financial Trust’s capital structure. 
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• The sale of Urban Retail Properties, LLC, the entity through which RAIT provided 
property management services to office and retail properties;  

• The down-sizing of the Board and executive suite;  

• The implementation of a reduction in force of certain RAIT employees determined to 
be non-essential to RAIT’s implementation of these strategic steps, which contributed 
to a reduced run rate of base compensation expenses from approximately $2.5 million 
per quarter as of December 31, 2017, to approximately $1.4 million per quarter 
subsequent to the reduction in force;  

• The continued position of the Board not to declare any dividends on RAIT Financial 
Trust’s outstanding common shares; and 

• The engagement of a financial advisor focused on and with expertise in restructuring, 
to assist and advise RAIT Financial Trust during this process. 

F. The 2018 Marketing Process 

 During the second half of 2018, RAIT reinitiated the process of evaluating 

strategic and financial alternatives.  In the summer and fall of 2018, on its own, RAIT solicited 

meetings and proposals from nine potential counterparties that were either identified during the 

Initial Process or subsequently expressed interest directly to RAIT or through RAIT’s advisors. 

 In late October and early November 2018, RAIT received five (5) preliminary 

proposals from four (4) of the counterparties.  In November 2018, RAIT re-engaged UBS as an 

advisor, to continue the marketing process pursuant to a new engagement letter dated as of 

November 26, 2018.  

 UBS engaged with the counterparties that had formerly been identified and had 

submitted proposals.  UBS also expanded the outreach soliciting five additional counterparties.  

 UBS and RAIT set a bid date of January 23, 2019, for all interested parties to 

submit best and final proposals, and worked with the interested parties on their respective 

diligence processes leading up to the bid date.  Four proposals were received and the Board, after 

considering the recommendations and advice of RAIT’s management and its legal and financial 
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advisors, determined that RAIT should select the bid submitted by Fortress Credit Advisors LLC 

(“FCA”), on behalf of certain funds and/or accounts managed by it or its affiliates, as the highest 

and best proposal. This proposal was deemed the most attractive in terms of value, form of 

consideration, and lack of execution risk.   

 After the selection of FCA’s as the highest and best proposal, RAIT and FCA, on 

behalf of certain funds and/or accounts managed by it or its affiliates, entered into negotiations 

regarding the proposed structure and terms for the acquisition of RAIT.  On March 6, 2019, 

RAIT and FCA entered into a non-binding term sheet (the “Term Sheet”), which set forth the 

general terms for the acquisition by which certain funds and/or accounts managed by affiliates of 

Fortress Investment Group LLC (“Fortress”) would purchase all of the reorganized equity 

interests of RAIT Financial Trust. 

 After the execution of the Term Sheet, Fortress conducted due diligence and, 

based on such diligence, engaged in a further analysis of the proposed transaction structure.  

Thereafter, Fortress and RAIT engaged in lengthy discussions and negotiations regarding, the 

proposed transaction structure—including regarding which assets would be included as 

purchased assets—and ultimately, the terms and conditions of, among other things, a definitive 

equity and asset purchase agreement and form bidding procedures to be used for the 

contemplated Bankruptcy Court-approved auction and sale process. 

 As a result of this diligence, analysis and negotiations between RAIT and 

Fortress, the proposed structure of the transaction was changed from a purchase of reorganized 

equity in RAIT Financial Trust to a purchase of all of the equity interests of RAIT Financial 

Trust’s non-debtor subsidiary RAIT Partnership, together with certain other assets, in a sale 

under section 363 of the Bankruptcy Code.  Under the revised structure, RAIT Financial Trust 
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and certain of its other excluded subsidiaries would not be sold to Fortress, but would be wound 

down via a chapter 11 plan of liquidation. 

 On August 30, 2019, Debtors RAIT Financial Trust, RAIT General, RAIT 

Limited, and Taberna (collectively, the “Debtor Sellers”) and CF RFP Holdings LLC, an entity 

owned by funds managed by affiliates of Fortress (the “Stalking Horse Bidder”), entered into a 

certain Equity and Asset Purchase Agreement (the “Stalking Horse Agreement”), pursuant to 

which the Stalking Horse Bidder will acquire, directly or indirectly (including through one or 

more of Stalking Horse Bidder’s affiliates), the Purchased Assets, consisting of a purchase (i) 

from RAIT General and RAIT Limited of the RAIT Interests, as a result of which the Stalking 

Horse Bidder (or one or more of its affiliates) will indirectly acquire the equity interests of RAIT 

Partnership in certain of its subsidiaries (as set forth in the Stalking Horse Agreement) and (ii) of 

certain assets owned by the Debtor Sellers for the cash purchase price of approximately $174.4 

million, subject to certain adjustments set forth in the Stalking Horse Agreement and subject to 

higher and better offers pursuant to a Bankruptcy Court-approved auction and sale process, free 

and clear of all pledges, liens, security interests, claims, encumbrances, charges, options and 

interests (the “Encumbrances”). 

G. The Stalking Horse Agreement 

 A copy of the Stalking Horse Agreement is attached here as Exhibit B.  The 

salient terms of the Stalking Horse Agreement are as follows: Provision Summary 
Purchase Price 

Approximately $174.4 million comprised of $129,250,000 plus 
(b) the Closing Date Cash Amount, minus (c) the Interim Cash 
Receipts Amount, plus (d) the Excluded Cash Receipts Amount, 
minus (e) the Retained Cash Amount, minus (f) the amount of 
any Cure Amounts payable by Buyer pursuant to Section 2.2 of 
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Provision Summary 
the Stalking Horse Agreement, and the assumption by Buyer of 
the Assumed Liabilities, if any. Stalking Horse Agreement § 2.4. 

Sale to insider The Stalking Horse Bidder is not an insider of the Debtors. 

Agreements with management 
The Stalking Horse Bidder has not discussed or entered into any 
agreements with management or key employees regarding 
compensation or future employment.  

Releases To be provided in the Sale Order.13   

Private Sale/Competitive Bidding 
The Sale transaction is subject to higher and better bids, as set 
forth in the bidding procedures below. 

Closing and Other Deadlines 

Deadlines 

Filing of this Bid Procedures Motion: Monday, September 9, 
2019.  

Hearing on Bid Procedures Motion: within twenty-four (24) days 
of filing the Bid Procedures Motion.  

Entry of Bid Procedures Order: within three (3) Business Days 
of the conclusion of the hearing on the Bid Procedures Motion. 

Qualified Bids: seventy (70) days after filing of Bid Procedures 
Motion. 

Auction: within five (5) days after the Bid Deadline. 

Sale Hearing: within three (3) Business Days after the Auction 
(subject to the Court’s schedule). 

Entry of Order approving the Sale: within three (3) days after 
Sale Hearing.  

Stalking Horse Agreement at Ex. A. 

Deposit $8,721,000. Stalking Horse Agreement § 2.3(a). 

Interim Agreement with Proposed 
Buyer 

Not applicable. 

Use of Proceeds Not applicable. 

                                                
13 The Sale Order will be filed at least twenty-one (21) days prior to the Sale Hearing. 
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Provision Summary 
Tax Exemption 

Buyer and the Debtor Sellers shall take all commercially 
reasonable actions necessary to qualify for exemption from, or 
reduction of, any stamp or similar taxes pursuant to Section 
1146(c) of the Bankruptcy Code.  Stalking Horse Agreement § 
5.2(c). 

Record Retention Not applicable. 

Sale of Avoidance Actions Not applicable. 

Requested Findings as to 
Successor Liability  

To be provided in the Sale Order. 

Sale Free and Clear of Unexpired 
Leases 

Except as otherwise provided in the Winning Bidder’s or 
Bidders’ purchase agreement, the Purchased Assets shall be 
sold and transferred free and clear of all pledges, liens, security 
interests, encumbrances, claims, charges, options and interests 
therein pursuant to section 363(f) of the Bankruptcy Code. 
Stalking Horse Agreement at Ex. B. 

Credit Bid Not applicable. 

Relief from Bankruptcy Rule 
6004(h) 

None in Stalking Horse Agreement. This Motion contains 
Debtors’ requested waiver of Bankruptcy Rule 6004(a)&(h). 

H. The Bidding Procedures 

 Preserving value for the benefit of the Debtors’ estates depends in large part on 

the Debtors proceeding swiftly to consummation of a sale of their assets, to be followed by 

confirmation of a plan by which the proceeds of such sale will be distributed, in order to 

minimize the effects of the Debtors’ chapter 11 cases on the value of the Debtors’ businesses. 

The Bidding Procedures will maximize the likelihood of an acceptable overbid for the benefit of 

enterprise-wide stakeholders.  To maximize the competitiveness of any bidding process, pursuant 

to this Motion, the Debtors also seek authority to pay or incur the obligation to pay: (a) 

reimbursement of the Stalking Horse Bidder’s reasonable and documented expenses in an 
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aggregate amount not to exceed $1,744,00014 less the sum paid for the Stalking Horse Bidder’s 

professional costs prior to the Petition Date, as more fully described in the Stalking Horse 

Agreement (the “Expense Reimbursement”); and (b) a break-up fee in an amount equal to 

$5,233,000, as more fully described in the Stalking Horse Agreement (the “Break-up Fee”).15  

Stalking Horse Agreement § 7.5(a).  

 In consultation with their investment banker, the Debtors have developed a list of 

parties whom they believe may be interested in, and whom the Debtors reasonably believe would 

have the financial resources to consummate, the Sale. The list of parties includes both strategic 

investors and financial investors (collectively, the “Contact Parties”). The Debtors and/or their 

advisors will contact (subject to Section 5.13 of the Stalking Horse Agreement) the Contact 

Parties to explore their interest in purchasing the Debtors’ assets.  The Contact Parties may 

include parties whom the Debtors or their advisors previously contacted regarding a transaction, 

regardless of whether such parties expressed any interest at such time in pursuing a Sale. 

 The Debtors have developed and proposed the Bidding Procedures to govern the 

Auction process, attached as Exhibit A to the Bidding Procedures Order.16  The Debtors designed 

the Bidding Procedures to encourage all entities to put their best bids forward and to maximize 

the value of the Debtors’ estates.  The following describes the salient points of the Bidding 

Procedures and discloses certain information required pursuant to Local Rule 6004-1: 

                                                
14 This amount equals approximately one percent (1%) of the Purchase Price. 
15 The Break-up Fee is equal to three percent (3%) of the Purchase Price. 
16 This summary is qualified in its entirety by the Bidding Procedures. All capitalized terms 

that are used in this summary but not otherwise defined herein shall have the meanings in the 
Bidding Procedures. To the extent there are any conflicts between this summary and the Bidding 
Procedures, the terms of the Bidding Procedures shall govern. 
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Provision Summary 
Qualification of 
Bidders 
Local Rule 6004- 
1(c)(i)(A) 

In order to participate in the bidding process, the auction for a 
Sale transaction, if any (the “Auction”), or otherwise be 
considered for any purpose hereunder, a person or entity 
interested in acquiring the Purchased Assets (each, a “Potential 
Bidder”) must first deliver the following materials to the 
Debtors and their advisors: 

(a) An executed confidentiality agreement in form and 
substance acceptable to the Debtors and their advisors 
(the “Confidentiality Agreement”) (to be delivered prior 
to the distribution of any confidential information by the 
Debtors to any Potential Bidder), whereby the Potential 
Bidder agrees that all non-public information about the 
Debtors received by a Potential Bidder will be kept 
strictly confidential in accordance therewith and used 
only in connection with analyzing a Sale transaction for 
the purchase of the Purchased Assets pursuant to 
Section 363 of the Bankruptcy Code. 

(b) Written evidence that enables the Debtors and their 
advisors to reasonably determine whether a Potential 
Bidder has the financial and other ability to close a Sale 
transaction and provide adequate assurance of future 
performance under all contracts and leases to be 
assumed in connection therewith. 

(c) Fully discloses whether the Potential Bidder and any 
members of its investor group, if applicable, or any 
equity holders in the case of a Potential Bidder which is 
an entity specially formed for the purpose of 
effectuating a Sale transaction, has any connections or 
relationships (business or otherwise) to, or agreements 
or understandings with, the Debtors, RAIT Partnership 
or any of their Affiliates and/or any officer, director or 
equity security holder of the Debtors, RAIT Partnership 
or any of their Affiliates. 

See Bidding Procedures at § 1. 

Qualified Bids 
Local Rule 6004- 
1(c)(i)(B) 

Any Potential Bidder interested in a Sale transaction must 
submit a Bid prior to 4:00 p.m. prevailing Eastern Time on 
November [18], 2019 (or such later date and time as the 
Debtors may announce, subject to the terms of the Stalking 
Horse Agreement) (the “Bid Deadline”).  In order for a Bid to 
be considered, it must be a “Qualified Bid”.  A Potential Bidder 
will be deemed to be a “Qualified Bidder” if the Debtors and 
their advisors, in their sole discretion, determine that such 
Potential Bidder submitted a Qualified Bid.  For the avoidance 
of doubt, the Stalking Horse Bidder shall be automatically 
deemed a Qualified Bidder and be entitled to participate in the 
Auction.  The Stalking Horse Bid is a Qualified Bid. 

A Bid, other than the Stalking Horse Bid, will be considered a 
“Qualified Bid” only if the Bid (x) is for an acquisition of the 
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Provision Summary 
Purchased Assets pursuant to a purchase agreement in the form 
of the Stalking Horse Agreement that contains terms no less 
favorable to the Debtors’ estates than the Stalking Horse 
Agreement, as determined by the Debtors, and (y) fulfills, inter 
alia, at a minimum, the following requirements prior to the Bid 
Deadline: 

(a) Provides that the Bid shall remain irrevocable until the 
consummation of the Sale transaction (the “Effective 
Date”) implementing the Winning Bid(s) or the 
Backup Bid(s) (each, as defined below) (such date, the 
“Bid Expiration Date”); 

(b) Is made by a person or entity that reasonably 
demonstrates evidence of fully committed and firm 
financing for each component of cash, debt or equity in 
support of such Bid and other ability to consummate 
the applicable Sale transaction, in each case solely as 
acceptable to the Debtors; 

(c) Provides written evidence, in form and substance 
reasonably satisfactory to the Debtors, that the 
Potential Bidder has obtained authorization and 
approval from the Potential Bidder’s board of directors 
(or comparable governing body) or, if required, the 
equity holders of the Potential Bidder, with respect to 
the submission of its Bid and the execution, delivery, 
performance and closing of the agreements associated 
therewith, or a representation that no such 
authorization or approval is required; 

(d) Provides, in the case of a Bid for all of the Purchased 
Assets (or a bid for a portion of the Purchased Assets 
which, taken together with other Bids, represents a 
purchase of all of the Purchased Assets), that the total 
consideration for the Purchased Assets will be an 
amount or value equal to or greater than the sum of (a) 
the Purchase Price (as defined in the Stalking Horse 
Agreement), plus (b) the Break-up Fee and the 
Expense Reimbursement, plus (c) $1,000,000 in cash 
(such sum, the “Initial Overbid Amount”), and 
otherwise has a value to the Debtors, in the exercise of 
their reasonable business judgment, after consultation 
with their advisors, that is greater or otherwise better 
than the value offered under the Stalking Horse 
Agreement; 

(e) Provides, by wire transfer of immediately available 
funds prior to the Bid Deadline, in the form of cash or 
a letter of credit reasonably acceptable to the Debtors, 
to an escrow agent designated by the Debtors at least 
two business days before the Bid Deadline (the 
“Escrow Agent”) of an earnest money cash deposit of 
not less than five percent (5%) of the total value of the 
purchase price of the competing Bid, but in no event 
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Provision Summary 
less than five percent (5%) of the Initial Overbid 
Amount (a “Good Faith Deposit”); 

(f) Provides evidence reasonably satisfactory to the 
Debtors that the Potential Bidder is reasonably likely to 
obtain prompt regulatory approval, if any is required, 
to consummate the Sale transaction; 

(g) Is submitted in the form of a legally binding purchase 
agreement, together with such exhibits, schedules, 
annexes, appendices and attachments thereto as 
required by the Debtors in their reasonable discretion, 
fully executed by the Potential Bidder in a clean copy 
and, in the case of a Bid for the Purchased Assets, 
marked to show the proposed changes from the 
Stalking Horse Agreement and applicable exhibits, 
schedules, annexes, appendices and attachments 
thereto in a redlined copy, that further: 

(1) Fully discloses the identity of the Potential Bidder 
and any members of its investor group, if 
applicable, or any equity holders in the case of a 
Potential Bidder which is an entity specially 
formed for the purpose of effectuating the 
Proposed Transaction, and whether any such 
person or entity is an insider (as defined in section 
101 of the Bankruptcy Code) of any Debtor; 

(2) Is not subject to any conditions, representations, or 
terms that the Debtors determine to be 
unacceptable; 

(3) Describes with specificity the total consideration 
proposed to be paid for the Purchased Assets; 

(4) Is not conditioned upon the Bankruptcy Court’s 
approval of, and includes an express 
acknowledgement and representation that the 
Potential Bidder is not entitled to, any Bid 
protections, such as a break-up fee, termination 
fee, expense reimbursement, working fee or 
similar type of payment in connection with its Bid; 

(5) Is not conditioned upon tax or other due diligence 
or the receipt of financing; 

(6) Does not contain any condition to closing of a Sale 
transaction relating to the receipt of any third party 
approvals (excluding required Bankruptcy Court 
approval and any required governmental and/or 
regulatory approval or third party consents 
required under the Stalking Horse Agreement); 

(7) Expressly acknowledges and represents that the 
Potential Bidder: (A) has had an opportunity to 
conduct any and all due diligence regarding the 
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Provision Summary 
RAIT Entities (as defined in the Stalking Horse 
Agreement) and the applicable Proposed 
Transaction prior to making its Bid, (B) has relied 
solely upon its own independent review, 
investigation and/or inspection of any documents 
and/or the RAIT Entities in making its Bid, and 
(C) did not rely upon any written or oral 
statements, representations, promises, warranties 
or guaranties whatsoever, whether express or 
implied (by operation of law or otherwise), 
regarding the Purchased Assets, the business of the 
Debtors or the Sale transaction, or the 
completeness or accuracy of any information 
provided in connection therewith or with the 
Auction, except as expressly stated in the 
representations and warranties contained in the 
purchase agreement ultimately accepted and 
executed by the Debtors; 

(8) Identifies with particularity each and every 
executory contract and unexpired lease that the 
Potential Bidder desires the Debtors to assume and 
assign at the closing and provides evidence of such 
Potential Bidder’s ability to provide adequate 
assurance of future performance to counterparties 
to such contracts or leases to be assumed (as 
required by section 365(b)(1)(C) of the 
Bankruptcy Code) along with the Bid, which shall 
include: (i) the Potential Bidder’s most recent 
audited financial statements (or unaudited, if 
audited financials are not available); and (ii) 
financial projections or financial pro-formas for 
the reorganized Debtors (collectively, the 
“Adequate Assurance Information”);  

(9) States that the Potential Bidder consents to the 
jurisdiction of the Bankruptcy Court; 

(10) Includes a commitment to close the applicable 
Sale transaction within the timeframe 
contemplated by the Stalking Horse Agreement; 
and  

(11) Contains such other information reasonably 
requested by the Debtors and their advisors; 

(h) Sets forth the representatives who are authorized to 
appear and act on behalf of the Potential Bidder at the 
Auction;  

(i) Contains written confirmation that the Potential Bidder 
has not engaged in any collusion with respect to the 
bidding or the sale process; and 
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Provision Summary 
(j) Represents that the Bid constitutes a good faith, bona 

fide offer to effectuate the Sale transaction. 

See Bidding Procedures at § 2. 

No-Shop or No- 
Solicitation 
Provisions 
Local Rule 6004- 
1(c)(i)(C)(1) 

The Bidding Procedures Order and Bidding Procedures do not 
limit the Debtors’ ability or right to solicit higher or otherwise 
better bids upon entry of the Bidding Procedures Order. The 
Sale contemplated by this Motion, the Bidding Procedures, and 
the Bidding Procedures Order calls for a fair and open bidding 
and auction process.  

Break-up Fee and 
Expense 
Reimbursement 
Local Rule 6004- 
1(c)(i)(C)(2) 

The Bidding Procedures Order approves and authorizes the 
Break-up Fee in the amount of $5,233,000 and Expense 
Reimbursement in an amount not to exceed $1,744,000 for the 
Stalking Horse Bidder pursuant to the amounts and conditions 
set forth in the Stalking Horse Agreement and the Bidding 
Procedures. 

See Bidding Procedures Order ¶ 13. 

Initial Overbid and 
Bidding Increments 
Local Rule 6004- 
1(c)(i)(C)(3) 

A Qualified Bid must include an Initial Overbid Amount of 
$1,000,000 over and above the sum of (a) the Purchase Price 
(as defined in the Stalking Horse Agreement), plus (b) the 
Break-up Fee and the Expense Reimbursement; additional 
Qualified Bids must be made in higher increments of at least 
$1,000,000 in cash (the “Minimum Bid Increment”).  The 
Debtors may modify the Minimum Bid Increment from time to 
time as necessary to the extent the Debtors deem appropriate, 
which modification for the Purchased Assets (if any) will be 
announced on the record at the Auction. 

See Bidding Procedures at §§ 2 & 5. 

Treatment of 
Break-up Fee and 
Expense 
Reimbursement at 
Auction 
Local Rule 6004- 
1(c)(i)(C)(4) 

Not applicable. The Bidding Procedures do not include a 
requirement that the Stalking Horse Bidder receive a credit 
equal to the Break-up Fee and or Expense Reimbursement 
when bidding at the auction, or that in such case the Stalking 
Horse Purchaser will be deemed to have waived the Break-up 
Fee or Expense Reimbursement upon submitting additional 
Bids at the Auction.  

Modification of 
Bidding and 
Auction Procedures 
Local Rule 6004- 
1(c)(i)(D) 

The Debtors may extend the Bid Deadline, subject to the terms 
in the Stalking Horse Agreement. See Bidding Procedures at § 
2. 

Other than the Stalking Horse Bidder and the Stalking Horse 
Bid, the Debtors may disqualify any Qualified Bidder and 
Qualified Bid from participation in the Auction in the Debtors’ 
discretion. See Bidding Procedures at § 3. 
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Provision Summary 
The Auction shall be conducted by the Debtors in accordance 
with such procedures and requirements as may be established at 
the discretion of the Debtors and their advisors to result in the 
highest or otherwise best offer for the Purchased Assets, which 
rules shall be announced prior to commencement of the Auction 
and may include the determination of the amount of time 
between Qualified Bids, the conducting of multiple rounds of 
open bidding, and to declare that the Auction has ended when 
no further Bids are timely made or otherwise.  The Debtors 
may, after consultation with their advisors, from time to time 
waive and/or employ and announce at the Auction additional 
rules that are reasonable under the circumstances for 
conducting the Auction provided that such rules are: (i) not 
inconsistent with the Bidding Procedures Order, the Bankruptcy 
Code, the Federal Rules of Bankruptcy Procedure, the Local 
Bankruptcy Rules of the Bankruptcy Court, or any order of the 
Bankruptcy Court entered in connection with the Debtors’ 
chapter 11 cases and (ii) disclosed to each Qualified Bidder. See 
Bidding Procedures at § 5. 

Closing with 
Alternative Back- 
Up Bidders 
Local Rule 6004- 
1(c)(i)(E) 

At the conclusion of the Auction, the Debtors shall: (i) notify 
the Winning Bidder that such Bid has been determined by the 
Debtors to be the Winning Bid, subject only to Bankruptcy 
Court approval; (ii) notify the Qualified Bidder that made the 
Backup Bid (the “Backup Bidder”) that such Bid has been 
determined by the Debtors to be the Backup Bid, subject only 
to Bankruptcy Court approval.  

The Backup Bid shall remain irrevocable until the 
consummation of the Sale transaction; provided that if the 
Stalking Horse Bidder agrees to be the Backup Bidder, its offer 
will remain open on the terms set forth in the Stalking Horse 
Agreement.  

See Bidding Procedures at § 5. 

Relief from 
Bankruptcy Rule 
6004(h) 
Local Rule 6004- 
1(b)(iv)(O) 

This Motion seeks, and the proposed Bidding Procedures Order 
approves, relief from the fourteen-day stay imposed by 
Bankruptcy Rule 6004(h). See Bidding Procedures Order 
¶ 20. 

Credit Bidding 
Local Rule 6004- 
1(b)(iv)(N) 

Not applicable.  
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I.  Key Dates and Deadlines 

 The Debtors propose the following key dates and deadlines for the sale process, 

certain of which dates and deadlines may be subject to extension in accordance with the Bidding 

Procedures: 

October 2, 2019 
at 10:00 a.m. prevailing Eastern Time 

Hearing on Bidding Procedures Motion  

 

November 18, 2019  
at 4:00 p.m. prevailing Eastern Time 

Bid Deadline 

November 21, 2019  
at 10:00 a.m. prevailing Eastern Time 

Auction to be held at the offices of Debtors’ counsel, 
Drinker Biddle & Reath LLP, 1177 Avenue of the Americas, 
41st Floor, New York, New York 10036 or such other 
location as may be announced prior to the Auction to the 
Auction Participants 

November 18, 2019 
at 4:00 p.m. prevailing Eastern Time 

Deadline to object to the transactions contemplated by the 
Stalking Horse Agreement or to entry of the Sale Order 

November 25, 2019 Target date for Sale Hearing (subject to the Bankruptcy 
Court’s schedule) 

Deadline for Debtors to return any Good Faith Deposit(s) to 
Qualified Bidders other than the Winning Bidder and the 
Back-up Bidder 

 Importantly, the Bidding Procedures recognize the Debtors’ fiduciary obligations 

to maximize sale value, and, as such, do not impair the Debtors’ ability to consider all qualified 

bid proposals, and, as noted, preserve the Debtors’ right to modify the Bidding Procedures as 

necessary or appropriate to maximize value for the Debtors’ estates on the terms set forth in the 

Bidding Procedures. 

J. Form and Manner of Notice 

 If one or more Qualified Bids has been submitted for the Purchased Assets, the 

Auction shall take place at 10:00 a.m., prevailing Eastern time on November 21, 2019 (or such 

later time as the Debtors shall timely notify the Auction Participants), at the offices of their 

counsel, Drinker Biddle & Reath LLP, 1177 Avenue of the Americas, 41st Floor, New York, 
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New York 10036 (or such other location as may be announced prior to the Auction to the 

Auction Participants).   

 The Debtors further submit that notice of this Motion and the related hearing to 

consider entry of the Bidding Procedures Order constitutes good and adequate notice of the 

Auction and the proceedings with respect thereto in compliance with, and satisfaction of, the 

applicable requirements of Bankruptcy Rule 2002.  

 In addition, within three (3) days of the entry of the Bidding Procedures Order, 

the Debtors will serve a sale notice substantially in the form attached as Exhibit C to the 

proposed Bidding Procedures Order (the “Sale Notice”) upon (i) the U.S. Trustee, (ii) the 

Internal Revenue Service, (iii) any parties who have expressed a written interest in the Debtors’ 

assets, (iv) parties who are known or reasonably believed to have asserted any lien, 

encumbrance, claim or other interest in the Debtors’ assets that are the subject of the proposed 

sale of the Purchased Assets, if any, (v) all applicable state and local taxing authorities in the 

jurisdictions in which the Debtors may have tax liability, (vi) each governmental agency that is 

an interested party with respect to the sale of the Purchased Assets contemplated by the Stalking 

Horse Agreement and the transactions proposed thereunder, (vii) counsel to the Stalking Horse 

Bidder, and (viii) all parties who have requested notice under Bankruptcy Rule 2002.  In 

addition, as soon as practicable, but in any event no later than five (5) days after entry of this 

Bidding Procedures Order, the Debtors shall publish the Sale Notice (modified for publication, 

as necessary) once in the National Edition of the Wall Street Journal or the USA Today and, to 

the extent the Debtors deem appropriate, in any other local or regional publications.   
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  The Debtors propose that no other or further notice of the Auction or Sale shall 

be required. Accordingly, the Debtors request that the Court approve the form and manner of the 

Sale Notice. 

RELIEF REQUESTED  

 By this Motion, the Debtors seek entry of: (I) the Bidding Procedures Order, 

substantially in the form attached as Exhibit 1 hereto, (a) authorizing and approving the bidding 

procedures attached as Exhibit A to the Bidding Procedures Order; (b) establishing certain dates 

and deadlines, including the Bid Deadline and the date of Auction, if any; (c) approving the 

Debtors’ selection of CF RFP Holdings LLC as the Stalking Horse Bidder; (d) approving the 

Break-up Fee and the Expense Reimbursement; (e) authorizing payment of the Break-up Fee and 

Expense Reimbursement to the Stalking Horse Bidder on the terms set forth in the Bidding 

Procedures and Stalking Horse Agreement; (f) approving the manner of notice of the Sale and 

Auction, if any; and (g) granting related relief; and, (II) at the Sale Hearing, the Sale Order (a) 

designating the Stalking Horse Bidder or such other entity or entities submitting the highest or 

otherwise best Qualified Bid (the “Winning Bid”) as the winning bidder (“Winning Bidder”) and 

approving the Sale in accordance with the asset purchase agreement between the Debtor Sellers 

and such Winning Bidder, which Sale shall be free and clear of Encumbrances; and (b) granting 

related relief. 

BASIS FOR RELIEF REQUESTED 

I. Approval of the Sale is Appropriate Under Section 363 of the Bankruptcy Code 

 The Sale should be approved as a sound exercise of the Debtors’ business 

judgment.  Section 363 of the Bankruptcy Code provides that a trustee, “after notice and a 

hearing, may use, sell, or lease, other than in the ordinary course of business, property of the 
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estate.”  11 U.S.C. § 363(b).  A sale of a debtor’s assets outside the ordinary course of business 

should be authorized when a debtor demonstrates a sound business purpose exists for doing so.  

See, e.g., Meyers v. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir. 1996); In re Abbotts Dairies 

of Pennsylvania, Inc., 788 F.2d 143 (3d Cir. 1986); In re Titusville Country Club, 128 B.R. 396 

(W.D. Pa. 1991); In re Delaware & Hudson Ry. Co., 124 BR. 169, 176 D.  Del. 1991); see also 

Official Committee of Unsecured Creditors v. The LTV Corp. (In re Chateaugay Corp.), 973 

F.2d 141, 143 (2d Cir. 1992); Committee of Equity Sec. Holders v. Lionel Corp. (In re Lionel 

Corp.), 722 F.2d 1063, 1070 (2d Cir. 1983); Committee of Asbestos Related Litigants and/or 

Creditors v. Johns-Manville Corp. (In re Johns-Manville Corp.), 60 B.R. 612, 616 (Bankr. 

S.D.N.Y. 1986).  Once a court determines that a valid business justification exists for a sale 

outside of the ordinary course of business, the court must determine whether (a) adequate and 

reasonable notice of the sale was given to interested parties, (b) the sale will produce a fair and 

reasonable price for the property, and (c) the parties have acted in good faith. See In re Elpida 

Memory, Inc., No. 12-10947 (CSS), 2012 WL 6090194, at *5 (Bankr. D. Del. Nov. 20, 2012); In 

re Exaeris, Inc., 380 B.R. 741, 744 (Bankr. D. Del. 2008). As set forth more fully below, the 

proposed Sale meets each of these requirements. 

A. The Sale Is a Sound Exercise of the Debtors’ Business Judgment 

 The paramount goal in any proposed sale of property of the estate is to maximize 

the proceeds received by the estate.  See, e.g., In re Food Barn Stores, Inc., 107 F.3d 558, 564-65 

(8th Cir. 1997) (in bankruptcy sales, “a primary objective of the Code [is] to enhance the value 

of the estate at hand”); In re Integrated Res., Inc., 147 B.R. 650, 659 (S.D.N.Y. 1992) (“It is a 

well established principle of bankruptcy law that the . . . [trustee’s] duty with respect to such 

sales is to obtain the highest price or greatest overall benefit possible for the estate.”) (quoting In 
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re Atlanta Packaging Prods., Inc., 99 BR. 124, 130 (Bankr. N.D. Ga. 1988)).  As long as a sale 

appears to enhance a debtor’s estate, court approval of a trustee’s decision to sell should only be 

withheld if the trustee’s judgment is clearly erroneous, too speculative, or contrary to the 

provisions of the Bankruptcy Code.  GBL Holding Co., Inc. v. Blackburn/Travis/Cole, Ltd., 331 

B.R. 251, 255 (N.D. Tex. 2005); In re Lahijani, 325 B.R. 282, 289 (9th Cir. B.A.P. 2005); In re 

WPRV-TV, Inc., 143 B.R. 315, 319 (D.P.R. 1991) (“The trustee has ample discretion to 

administer the estate, including authority to conduct public or private sales of estate property.  

Courts have much discretion on whether to approve proposed sales, but the trustee’s business 

judgment is subject to great judicial deference.”). 

 A strong business justification exists for the Sale.  As set forth herein, the Debtors 

have determined that the best method of maximizing the recovery of the Debtors’ creditors is 

through the sale of the Purchased Assets to the Stalking Horse Bidder, or the Winning Bidder.  

Further, the Debtors believe that the value their estates (and, thus, the Debtors’ creditors) will 

receive from the Sale exceeds any value the Debtors’ estates could obtain for the Purchased 

Assets if the Debtors are required to liquidate their assets in a piecemeal fashion.   

B. The Bidding Procedures are Fair and Designed to Maximize Value 

 The Bidding Procedures satisfy each of the remaining requirements for approval 

under section 363 of the Bankruptcy Code by (a) providing sufficient notice, (b) facilitating a 

sale that will maximize value, and (c) ensuring an unbiased and good faith sale process.   

 The Bidding Procedures described above and set forth in Exhibit A to the Bidding 

Procedures Order provide notice designed to fully inform all parties with a stake in the sale 

process regarding the portions of the sale process most relevant to their interests.  Likewise, the 

Bidding Procedures detail all material aspects of the potential purchaser notification, bid 
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qualification, due diligence, bid submission, bid selection and auction process, including the 

timing for each.  Accordingly, the Bidding Procedures offer assurance to all potentially 

interested parties that their rights will be protected and the Sale will be fair and reasonable.   

 Further, as assurance of value, the Bidding Procedures contemplate an open 

auction process with minimum barriers to entry and provide potential bidding parties with 

sufficient time to perform due diligence and acquire the information necessary to submit a timely 

and well-informed bid.  The Debtors will consider all competing offers and Qualified Bids will 

be tested through the Auction consistent with the requirements of the Bankruptcy Code, the 

Bankruptcy Rules, and pursuant to the Bidding Procedures approved by the Court.  The fairness 

and reasonableness of the consideration to be paid by the Winning Bidder ultimately will be 

demonstrated by adequate “market exposure” and an open and fair auction process – the best 

means, under the circumstances, for establishing whether a fair and reasonable price is being 

paid.  The Debtors have the ability to select, in their reasonable business judgment, the highest 

and best offer for the Purchased Assets.  Finally, the Bidding Procedures empower the Debtors to 

modify the Bidding Procedures (to the extent set forth in the Bidding Procedures) to maximize 

value for the Debtors’ estates.    

 Adoption of the Bidding Procedures is a valid exercise of the Debtors’ business 

judgment.  Courts consistently recognize that procedures intended to enhance competitive 

bidding are consistent with the goal of maximizing the value received by the estate and therefore 

are appropriate in the context of bankruptcy sales.  See, e.g., In re Financial News Network, Inc., 

126 B.R. 152, 156 (Bankr. S.D.N.Y. 1991) (“court-imposed rules for the disposition of assets . . . 

[should] provide an adequate basis for comparison of offers, and [should] provide for a fair and 

efficient resolution of bankrupt estate”); In re Edwards, 228 B.R. 552, 561 (Bankr. E.D. Pa. 
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1998) (“The purpose of procedural bidding orders is to facilitate an open and fair public sale 

designed to maximize value for the estate.”); see also In re Integrated Res., Inc., 147 B.R. at 656-

57 (noting that bidding procedures that have been negotiated by a trustee are to be reviewed 

according to the deferential “business judgment” standard, under which such procedures and 

arrangements are “presumptively valid”). 

 The Debtors submit that the proposed Bidding Procedures will encourage 

competitive bidding, are appropriate under the relevant standards governing auction proceedings 

and bidding incentives in bankruptcy proceedings, and are consistent with the controlling legal 

standard. Accordingly, the Debtors respectively request that the Court approve the Bidding 

Procedures as a valid exercise of the Debtors’ business judgment. 

II. The Break-up Fee and Expense Reimbursement are Necessary 
and Should Be Approved 

 The Debtors also seek authority, pursuant to the Bidding Procedures, to pay the 

Break-up Fee of $5,233,000 and Expense Reimbursement in an aggregate amount not to exceed 

$1,744,000 less the sum paid for the Stalking Horse Bidder’s professional costs prior to the 

Petition Date, as each is more fully described in the Stalking Horse Agreement.   

 In O'Brien Environmental Energy, the Third Circuit found that bidding incentives 

like break-up fees and expense reimbursement may be paid to a “stalking horse” when (a) such 

fees are necessary to preserve the value of the estate by promoting competitive bidding, and (b) 

the stalking horse provided a benefit to the debtor’s estate by encouraging interest and increasing 

the likelihood that the selling price reflected the true value of the company.  Calpine Corp. v. 

O'Brien Envtl. Energy, Inc. (In re O’Brien Envtl, Energy, Inc.), 181 F.3d 527, 533-37 (3d Cir. 

1999).  Such bidding incentives must meet the standards applicable to the allowance of 

administrative expenses under section 503(b) of the Bankruptcy Code.  See In re Reliant Energy 
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Channelview LP, 594 F.3d 200, 206 (3d Cir. 2010) (citing Calpine Corp. v. O’Brien Envt’l 

Energy, Inc. (In re O’Brien Envt’l. Energy, Inc.), 181 F.3d 527 (3d Cir. 1999)).  For the reasons 

set forth herein, approval of the Break-up Fee and Expense Reimbursement fosters the 

competitive bidding process encouraged by O'Brien Environmental Energy.   

 First, the Break-up Fee promotes competitive bidding and will encourage 

potential purchasers to invest the requisite time, money, and effort to conduct due diligence and 

sale negotiations with a debtor despite the inherent risks and uncertainties of the chapter 11 

process.  See, e.g., In re Integrated Res., Inc., 147 B.R. 650, 660 (S.D.N.Y. 1992) (noting that 

fees may be legitimately necessary to convince a “white knight” to offer an initial bid by 

providing some form of compensation for the expenses such bidder incurs and the risks such 

bidder faces by having its offer held open, subject to higher and better offers); In re Hupp Indus., 

140 B.R. 191, 194 (Bankr. N.D. Ohio 1997) (without any reimbursement, “bidders would be 

reluctant to make an initial bid for fear that their first bid will be shopped around for a higher bid 

from another bidder who would capitalize on the initial bidder’s . . . due diligence”); In re 

Marrose Corp., No. 89 B 12171 (CB), 1992 WL 33848, at *5 (Bankr. S.D.N.Y. Feb. 15, 1992) 

(stating that “agreements to provide reimbursement of fees and expenses are meant to 

compensate the potential acquirer who serves as a catalyst or ‘stalking horse’ which attracts more 

favorable offers”); In re 995 Fifth Ave. Assocs., 96 B.R. 24, 28 (Bankr. S.D.N.Y. 1989) (finding 

that bidding incentives may be “legitimately necessary to convince a white knight to enter the 

bidding by providing some form of compensation for the risks it is undertaking”) (citations 

omitted).   

 The proposed Break-up Fee is fair and reasonably compensates the Stalking 

Horse Bidder for incurring costs associated with completing diligence, negotiating terms and 
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entering into the Stalking Horse Agreement, acts that result in a direct benefit to the Debtors’ 

estates.  By conducting due diligence, participating in negotiations for a potential transaction and 

entering into the Stalking Horse Agreement, the Stalking Horse Bidder has established a bid 

standard, including a price floor, that provides sufficient proceeds to pay all creditors in full (or 

to the extent otherwise agreed by such creditor) and will infuse new money into the Debtors’ 

estates.  The Debtors submit that, through its Stalking Horse Bid, the Stalking Horse Bidder has 

initiated a sales process that will increase the likelihood that the best possible price for the 

Purchased Assets will be received. 

 Moreover, the Break-up Fee will only be paid if the Debtors consummate an 

Alternative Transaction (as defined in the Stalking Horse Agreement) that is higher or better than 

the Stalking Horse Bid, having taken into account the cost of the Break-up Fee.  Thus, payment 

of the Break-up Fee will not reduce the amount paid to the estates and consequently the Debtors 

will have benefitted from the Stalking Horse Bidder’s agreement to act as a “stalking horse” 

bidder. 

 The Break-up Fee in the amount of approximately 3% of the Purchase Price is 

consistent with termination fees approved by bankruptcy courts in chapter 11 cases. See, e.g., In 

re FoxMeyer Corp. et al., Case No. 96-1329 (HSB) through 96-1334 (HSB) (Bankr. D. Del., 

Oct. 9, 1996) (approving a termination fee of 7.47%, or $6,500,000, in connection with 

$87,000,000 sale of substantially all of debtors’ assets); In re Global Motorsport Group, Inc. et 

al., (Case No. 08-10192 (KJC) (Bankr. D. Del. February 14, 2008) (approving a break-up fee of 

approximately 4%, or $500,000 in connection with sale); In re Global Home Products, Case No. 

06-10340 (KG) (Bankr. D. Del. July 14, 2006) (approving a break-up fee of 3.3%, or $700,000, 

in connection with sale); In re Ameriserve, Case No. 00-0358 (PJW) (Bankr. D. Del., September 
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27, 2000) (approving a break-up fee of 3.64%, or $4,000,000, in connection with $110,000,000 

sale); In re Montgomery Ward Holding Corp., et al., Case No. 97-1409 (PJW) (Bankr. D. Del., 

June 15, 1998) (approving a termination fee of 2.7%, or $3,000,000, in connection with 

$110,000,000 sale of real estate assets); In re NetEffect, Inc., Case No. 08-12008 (KJC) (Bankr. 

D. Del., Sept. 11, 2008) (approving a break-up fee of 3%, or $240,000.00 in connection with sale 

of debtor’s assets for purchase price of $8,000,000); In re Champion Enterprises, et al., Case No. 

09-14019 (KG) (Bankr. D. Del., Feb. 8, 2010) (approving a break-up fee of less than credit bid 

or $3,000,000 in connection with sale of debtor’s assets for purchase price of approximately 

$80,000,000); In re Filene’s Basement; Inc., et al., Case No. 09-11525 (MFW) (Bankr. D. Del., 

May 15, 2009) (approving a break-up fee and expense reimbursement of 3.68%, or $810,000 in 

connection with sale of debtor's assets for purchase price of $22,000,000). 

 Likewise, the Court’s grant of authority for the Debtors to pay the Expense 

Reimbursement is in the best interests of their estates.  The Stalking Horse Bidder has spent time 

and resources structuring, negotiating, drafting, and performing due diligence activities 

necessitated by the Auction, despite the fact that the bids will be subject not only to Court 

approval, but to overbidding by third parties.  The value created for the Debtors’ estates greatly 

outweighs the cost of the Expense Reimbursement. Without the Break-up Fee and Expense 

Reimbursement, the Stalking Horse Bidder would not have elected to participate in the process at 

all, to the detriment of the Debtors’ estates.  Thus, absent approval of the Break-up Fee and 

Expense Reimbursement, the Debtors may lose the opportunity to obtain what they believe to be 

the highest and best available offer for the Purchased Assets.  Additionally, as noted above, the 

Debtors submit that authorization and payment of the Break-up Fee and the Expense 

Reimbursement will not diminish recoveries to creditors and other stakeholders because any 
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overbid received at the Auction will be sufficient to cover the amount of any such fees and 

expenses. 

 The Break-up Fee and Expense Reimbursement should be approved and afforded 

superpriority administrative expense status under sections 503(b) and 507(a)(2) of the 

Bankruptcy Code because they provide a clear benefit to the Debtors’ estates, as they are each 

reasonable under the circumstances and will enable the Debtors to maximize the value for the 

Purchased Assets without a chilling effect on the Sale process.   

III. The Form and Manner of the Notice Should Be Approved 

 Pursuant to Bankruptcy Rule 2002(a), the Debtors are required to provide 

creditors with 21 days’ notice of the Sale.  Pursuant to Bankruptcy Rule 2002(c), such notice 

must include the time and place of the Sale and the deadline for filing any objections to the relief 

requested herein. 

 The Debtors submit that notice of this Motion and service of the Sale Notice and 

the related hearings to consider entry of the Bidding Procedures Order and the Sale Order 

constitute good and adequate notice of the Sale and the proceedings with respect thereto in 

compliance with, and satisfaction of, the applicable requirements of Bankruptcy Rule 2002.  

Accordingly, no further notice is necessary and the Debtors request that this Court approve the 

form and manner of notice of the Auction. 

IV. The Sale Satisfied the Requirements for a Sale Free and Clear of Interests 

 The Sale also meets the requirements for a sale free and clear of liens, claims, 

interests and encumbrances.  Section 363(f) of the Bankruptcy Code authorizes a debtor to sell 

assets free and clear of liens, claims, interests, and encumbrances if: 

(1) applicable nonbankruptcy law permits sale of such property free 
and clear of such interest; 
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(2) such entity consents; 

(3) such interest is a lien and the price at which such property is to 
be sold is greater than the aggregate value of all liens on such 
property; 

(4) such interest is in bona fide dispute; or 

(5) such entity could be compelled, in a legal or equitable 
proceeding, to accept a money satisfaction of such interest. 

11 U.S.C. § 363(f). 

 The Debtors submit that the Sale will satisfy the requirements of section 363(f) of 

the Bankruptcy Code.  The Debtors will provide all parties asserting claims against the 

Purchased Assets, if any, with notice of, and an opportunity to object to, the Sale.  Absent 

objection, each such party will be deemed to have consented to the Sale. See, e.g., FutureSource 

LLC v. Reuters, Ltd., 312 F.3d 281 (7th Cir. 2002) (failure to object may constitute consent, if 

there was adequate notice; In re Christ Hosp., No. CIV.A. 14-472 ES, 2014 WL 4613316, at *14 

(D.N.J. Sept. 12, 2014) (“Silence by affected claim holders may constitute consent for purposes 

of section 363(f)(2)”)   

V. The Winning Bidder Should Be Entitled to the Protections of  
Section 363(m) of the Bankruptcy Code 

 Section 363(m) of the Bankruptcy Code protects a good faith purchaser’s interest 

in property acquired from a debtor notwithstanding that the sale is later reversed or modified on 

appeal. Specifically, section 363(m) of the Bankruptcy Code states the following: 

The reversal or modification on appeal of an authorization under 
[section 363(b) of the Bankruptcy Code] . . . does not affect the 
validity of a sale . . . to an entity that purchased . . . such property in 
good faith, whether or not such entity knew of the pendency of the 
appeal, unless such authorization and such sale . . . were stayed 
pending appeal. 

11 U.S.C. § 363(m).  Section 363(m) of the Bankruptcy Code fosters the “policy of not only 

affording finality to the judgment of the [B]ankruptcy [C]ourt, but particularly to give finality to 
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those orders and judgments upon which third parties rely.” In re Abbotts Dairies, 788 F.2d at 

147. 

 While the Bankruptcy Code does not define “good faith,” the Third Circuit has 

held that “the phrase encompasses one who purchases in ‘good faith’ and for ‘value.’” In re 

Abbotts Diaries, 788 F.2d at 147 (explaining that party’s conduct in connection with sale must 

usually amount to fraud, collusion between purchaser and other bidders or attempt to take 

grossly unfair advantage of other bidders). 

 The Debtors submit that the Stalking Horse Bidder is a “good faith purchaser” 

within the meaning of section 363(m) of the Bankruptcy Code and there have been no allegations 

to the contrary. The Debtors and the Stalking Horse Bidder have entered into the Stalking Horse 

Agreement without collusion, in good faith and through extensive arm’s-length negotiations. 

Indeed, the Stalking Horse Bidder and the Debtors have engaged separate counsel and other 

professional advisors to represent their respective interests in the negotiation of the Stalking 

Horse Agreement and in the sale process generally. In addition, UBS was an independent 

investment banker retained by the Debtors for the purpose of exploring strategic alternatives, 

marketing the Debtors’ businesses and soliciting bids since September 2017. Accordingly, to the 

best of the Debtors’ knowledge, information and belief, no party has engaged in any conduct that 

would cause or permit the Stalking Horse Agreement to be set aside under section 363(m) of the 

Bankruptcy Code. 

 Further, as set forth above, the Bidding Procedures are designed to produce a fair 

and transparent competitive bidding process. Each Qualified Bidder participating in the Auction 

must confirm that it has not engaged in any collusion with respect to the bidding or the sale of 

any of the Purchased Assets. Any asset purchase agreement with a Winning Bidder executed by 
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the Debtors will be negotiated at arm’s-length and in good faith. Accordingly, the Debtors seek a 

finding that any Winning Bidder (including the Stalking Horse Bidder) is a good faith purchaser 

and is entitled to the full protections afforded by section 363(m) of the Bankruptcy Code. 

WAIVER OF BANKRUPTCY RULE 6004(a)&(h) 

 To implement the foregoing successfully, the Debtors seek a waiver of the notice 

requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use, 

sale, or lease of property under Bankruptcy Rule 6004(h). 

RESERVATION OF RIGHTS 

 Except with respect to the Break-up Fee and Expense Reimbursement (to the 

extent approved by the Court) and except as provided in the Bidding Procedures Order or the 

Sale Order, nothing contained herein is intended or shall be construed as: (a) an admission as to 

the amount of, basis for, or validity of any claim against the Debtors under the Bankruptcy Code 

or other applicable non-bankruptcy law; (b) a waiver of the Debtors’ or any other party in 

interest’s right to dispute any claim, (c) a promise or requirement to pay any particular claim; (d) 

an implication or admission that any particular claim is of a type specified or defined in this 

Motion; (e) a request or authorization to assume, adopt, or reject any agreement, contract, or 

lease pursuant to section 365 of the Bankruptcy Code; (f) an admission as to the validity, 

priority, enforceability, or perfection of any lien on, security interest in, or other encumbrance on 

property of the Debtors’ estates; or (g) a waiver of any claims or causes of action which may 

exist against any entity under the Bankruptcy Code or any other applicable law.  If the Court 

grants the relief sought herein, any payment made pursuant to the Court’s order (other than the 

Break-up Fee and/or Expense Reimbursement, as applicable) is not intended and should not be 

construed as an admission as to the validity of any particular claim or a waiver of the Debtors’ 

rights to subsequently dispute such claim. 
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NOTICE  

 The Debtors will provide notice of this Motion to: (i) the Office of the United 

States Trustee; (ii) the entities appearing on the Debtors’ list of thirty (30) largest unsecured 

creditors on a consolidated basis; (iii) counsel to the Stalking Horse Bidder; (iv) counsel to 

Kodiak CDO I, Ltd.; (v) counsel to TP Management LLC; (vi) the Internal Revenue Service; 

(vii) the United States Securities and Exchange Commission; (viii) the office of the attorneys 

general for the states in which the Debtors operate; (ix) the United States Attorney’s Office for 

the District of Delaware and (x) all parties that, as of the date of this Motion, have requested 

notice in these chapter 11 cases pursuant Bankruptcy Rule 2002.  In light of the nature of the 

relief requested herein, the Debtors submit that no other or further notice is necessary under the 

circumstances. 

CONCLUSION 

WHEREFORE, the Debtors respectfully request that the Court enter an order, 

substantially in the form attached hereto as Exhibit 1, granting the relief requested herein and 

providing the Debtors such other and further relief as is just and proper. 
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Dated: Wilmington, Delaware 
 September 9, 2019 
 

DRINKER BIDDLE & REATH LLP 

/s/ Patrick A. Jackson     
Patrick A. Jackson (Del. Bar No. 4976) 
Joseph N. Argentina, Jr. (Del. Bar No. 5453) 
222 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 
Tel:  (302) 467-4200 
Fax: (302) 467-4201 
Patrick.Jackson@dbr.com 
Joseph.Argentina@dbr.com 

-and- 

Michael P. Pompeo (admitted pro hac vice) 
Brian P. Morgan (admitted pro hac vice) 
1177 Avenue of the Americas, 41st Floor 
New York, NY 10036-2714 
Tel:  (212) 248-3140 
Fax:  (212) 248-3141 
Michael.Pompeo@dbr.com 
Brian.Morgan@dbr.com 
 
Proposed Counsel to the Debtors 
and Debtors in Possession 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

RAIT FUNDING, LLC, 
a Delaware limited liability company, et al.1, 

Debtors. 

Chapter 11 

Case No. 19-11915 (BLS) 
(Jointly Administered) 

Hearing Date: October 2, 2019 at 10:00 a.m. (ET) 
Objection Deadline: September 25, 2019 at 4:00 p.m. (ET) 

NOTICE OF MOTION 

PLEASE TAKE NOTICE that on September 9, 2019, the above captioned debtors and 

debtors in possession (collectively, the “Debtors”) filed the Debtors’ Motion for Entry of an 

Order (I) Establishing the Bidding Procedures, Including Approval of a Break-up Fee and 

Expense Reimbursement, (II) Approving Sale of Substantially All of the Debtors’ Assets Free and 

Clear of Liens, Claims, Interests and Encumbrances, and (III) Granting Related Relief (the 

“Motion”) with the United States Bankruptcy Court for the District of Delaware, 824 Market 

Street, 3rd Floor, Wilmington, Delaware 19801 (the “Bankruptcy Court”). 

PLEASE TAKE FURTHER NOTICE that any responses or objections to the Motion 

must be in writing, filed with the Clerk of the Bankruptcy Court and served upon and received by 

the undersigned counsel for the Debtors at or before 4:00 p.m. (Eastern Time) on September 

25, 2019. 

                                                
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s 

federal tax identification number, are as follows: RAIT Funding, LLC, a Delaware limited 
liability company (9983); RAIT Financial Trust, a Maryland real estate investment trust (9819); 
RAIT General, Inc., a Maryland corporation (9987); RAIT Limited, Inc., a Maryland corporation 
(9773); Taberna Realty Finance Trust, a Maryland real estate investment trust (3577); RAIT JV 
TRS, LLC, a Delaware limited liability company (3190); and RAIT JV TRS Sub, LLC, a 
Delaware limited liability company (4870).  The mailing address for all Debtors is Two Logan 
Square, 100 N. 18th Street, 23rd Floor, Philadelphia, Pennsylvania 19103 (Attn: John J. Reyle). 
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PLEASE TAKE FURTHER NOTICE that if an objection is timely filed, served and 

received and such objection is not otherwise timely resolved, a hearing to consider such 

objection and the Motion will be held before The Honorable Brendan L. Shannon at the United 

States Bankruptcy Court for the District of Delaware, 824 Market Street, 6th Floor, Courtroom 1, 

Wilmington, Delaware 19801 on October 2, 2019 at 10:00 a.m. (Eastern Time). 

IF NO OBJECTIONS TO THE MOTION ARE TIMELY FILED, SERVED AND 

RECEIVED IN ACCORDANCE WITH THIS NOTICE, THE COURT MAY GRANT 

THE RELIEF REQUESTED IN THE MOTION WITHOUT FURTHER NOTICE OR 

HEARING. 

Dated: Wilmington, Delaware 
 September 9, 2019 
 

DRINKER BIDDLE & REATH LLP 

/s/ Patrick A. Jackson     
Patrick A. Jackson (Del. Bar No. 4976) 
Joseph N. Argentina, Jr. (Del. Bar No. 5453) 
222 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 
Tel:  (302) 467-4200 
Fax: (302) 467-4201 
Patrick.Jackson@dbr.com 
Joseph.Argentina@dbr.com 

-and- 

Michael P. Pompeo (admitted pro hac vice) 
Brian P. Morgan (admitted pro hac vice) 
1177 Avenue of the Americas, 41st Floor 
New York, NY 10036-2714 
Tel:  (212) 248-3140 
Fax:  (212) 248-3141 
Michael.Pompeo@dbr.com 
Brian.Morgan@dbr.com 
 
Proposed Counsel to the Debtors 
and Debtors in Possession 
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09/05/2019 

 

EXHIBIT 1 

Proposed Order 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

RAIT FUNDING, LLC, 
a Delaware limited liability company, et al.,1 

Debtors. 

Chapter 11 

Case No. 19-11915 (BLS) 
(Jointly Administered) 

Re: Docket No. 

ORDER (I) ESTABLISHING THE BIDDING PROCEDURES,  
INCLUDING APPROVAL OF A BREAK-UP FEE AND EXPENSE  
REIMBURSEMENT, AND (II) GRANTING RELATED RELIEF 

Upon the motion (the “Motion”) of the above-captioned debtors and debtors in 

possession (the “Debtors”) for the entry of an order (the “Bidding Procedures Order”): (a) 

authorizing and approving the bidding procedures attached hereto as Exhibit A (the “Bidding 

Procedures”), by which the Debtors will solicit and select the highest or otherwise best offer for 

the sale (the “Sale”) of the Purchased Assets,2 (b) establishing certain dates and deadlines 

including the Bid Deadline, and the date of Auction, if any, (c) approving the Debtors’ selection 

of CF RFP Holdings LLC as the stalking horse bidder (the “Stalking Horse Bidder”), the Break-

up Fee and the Expense Reimbursement, (d) approving the manner of notice of the Auction, if 

any, and (e) granting related relief; and it appearing that (i) the Court has jurisdiction over these 

chapter 11 cases and the Motion under 28 U.S.C. §§ 1334(b) and 157, and the Amended Standing 

                                                
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s 

federal tax identification number, are as follows: RAIT Funding, LLC, a Delaware limited 
liability company (9983); RAIT Financial Trust, a Maryland real estate investment trust (9819); 
RAIT General, Inc., a Maryland corporation (9987); RAIT Limited, Inc., a Maryland corporation 
(9773); Taberna Realty Finance Trust, a Maryland real estate investment trust (3577); RAIT JV 
TRS, LLC, a Delaware limited liability company (3190); and RAIT JV TRS Sub, LLC, a 
Delaware limited liability company (4870).  The mailing address for all Debtors is Two Logan 
Square, 100 N. 18th Street, 23rd Floor, Philadelphia, Pennsylvania 19103 (Attn: John J. Reyle). 

2 Capitalized terms used herein and not otherwise defined shall have the meaning ascribed to 
them in the Motion or the Bidding Procedures, as applicable.  
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Order of Reference from the United States District Court for the District of Delaware dated as of 

February 29, 2012, (ii) venue of these chapter 11 cases and the Motion in this Court is proper 

under 28 U.S.C. §§ 1408 and 1409, (iii) the Motion is a core proceeding pursuant to 28 U.S.C. 

§ 157(b), and the Court may enter a final order consistent with Article III of the United States 

Constitution, and (iv) notice of the Motion was adequate and proper under the circumstances, 

and no other or further notice need be given; and the Court having held a hearing to consider the 

relief requested in the Motion (the “Bidding Procedures Hearing”); and upon the record of the 

hearing and all of the proceedings held before this Court; and it appearing that the relief 

requested in the Motion is in the best interests of the Debtors, their estates, their creditors, and all 

other parties in interest, and that the legal and factual bases set forth in the Motion establish just 

cause for the relief granted herein; and after due deliberation and sufficient cause appearing 

therefor,  

THE COURT HEREBY FINDS that: 

A. The findings and conclusions set forth herein constitute the Court’s findings of 

fact and conclusions of law pursuant to Bankruptcy Rule 7052, made applicable to this 

proceeding pursuant to Bankruptcy Rule 9014.  To the extent that any of the following findings 

of fact constitute conclusions of law, they are adopted as such.  To the extent any of the 

following conclusions of law constitute findings of fact, they are adopted as such. 

B. This Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 

1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b)(2) and the Court may enter a final 

order consistent with Article III of the Unites States Constitution.  Venue in this Court is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409. 
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C. Notice of the Motion, as relates to the Bidding Procedures Hearing and the 

proposed entry of this Bidding Procedures Order, was adequate and sufficient under the 

circumstances of these chapter 11 cases, and such notice complied with all applicable 

requirements of the Bankruptcy Code, the Bankruptcy Rules, and the Local Rules.  No further 

notice of the Motion is necessary or required. 

D. The statutory bases for the relief requested in the Motion are sections 105, 363, 

503, and 507 of the Bankruptcy Code, Bankruptcy Rules 2002, 6004, 6006, 9007 and 9014, and 

Local Rule 6004-1.  The legal and factual bases set forth in the Motion establish just cause for 

the relief granted herein.  Entry of this Bidding Procedures Order is in the best interests of the 

Debtors and their respective estates, creditors, and all other parties in interest. 

E. The Debtors have articulated good and sufficient reasons for this Court to grant 

the relief requested in the Motion as relates to the entry of this Bidding Procedures Order, 

including without limitation: (i) approval of the Bidding Procedures; (ii) approval of the 

selection of the Stalking Horse Bidder; (iii) approval of the Break-up Fee and the Expense 

Reimbursement; (iv) authorizing payment of the Break-up Fee and Expense Reimbursement to 

the Stalking Horse Bidder under the circumstances described in the Bidding Procedures and the 

Stalking Horse Agreement; (v) approval of the form and manner of notice of all procedures, 

protection and agreements described in the Motion; (vi) scheduling of the Auction and approval 

of the manner of notice thereof; and (vii) all related relief set forth herein.  The good and 

sufficient reasons articulated by the Debtors, which were set forth in the Motion and on the 

record at the Bidding Procedures Hearing, reflect the exercise of the Debtors’ business judgment, 

are incorporated herein by reference and, among other things, form the basis for the findings of 

fact and conclusions of law set forth herein.   
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F. Entry into the Stalking Horse Agreement with the Stalking Horse Bidder is in the 

best interest of the Debtors and the Debtors’ estates and creditors, and it reflects a sound exercise 

of the Debtors’ business judgment.  The Stalking Horse Agreement provides the Debtors with 

the opportunity to sell the Purchased Assets in order to preserve and realize their optimal value.  

The Debtors’ and Stalking Horse Bidder’s entry into the Stalking Horse Agreement was done in 

good faith and is the result of arms-length negotiations between the parties. 

G. The Bidding Procedures, in the form attached hereto as Exhibit A and 

incorporated herein by reference as if fully set forth in this Bidding Procedures Order, are fair, 

reasonable, and appropriate, represent the best method for maximizing the value of the Debtors’ 

estates and are within the sound business judgment of the Debtors.  The Break-up Fee and the 

Expense Reimbursement, on the terms set forth in the Bidding Procedures and the Stalking 

Horse Agreement: (i) shall, if triggered, be deemed actual and necessary costs and expenses of 

preserving the Debtors’ estates, within the meaning of 503(b) and 507(a)(2) of the Bankruptcy 

Code treated as an allowed superpriority administrative expense claim against the Debtors’ 

estates pursuant to sections 105(a), 503(b), and 507(a)(2) of the Bankruptcy Code in accordance 

with the Stalking Horse Agreement; (ii) are commensurate to the real and substantial benefit 

conferred upon the Debtors’ estates by the Stalking Horse Bidder; (iii) are reasonable and 

appropriate, including in light of the size and nature of the Sale transaction and comparable 

transactions, the commitments that have been made, and the efforts that have been and will be 

expended by the Stalking Horse Bidder, notwithstanding that the proposed transaction may be 

subject to better and higher offers, and are necessary to induce the Stalking Horse Bidder to 

pursue the transaction, and (iv) were conditions to, and necessary for, the Stalking Horse Bidder 
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to pursue the Sale and to be bound by the Stalking Horse Agreement and were designed to 

ensure the highest and best offers are attained.   

H. The Debtors have demonstrated a reasonable business justification for the 

payment of the Break-up Fee and the Expense Reimbursement, respectively, under the 

circumstances set forth in the Stalking Horse Sale Agreement.  The Bidding Procedures, the 

Break-up Fee and the Expense Reimbursement were each a material inducement to, and an 

express condition of, the willingness of the Stalking Horse Bidder to submit a bid through 

execution of the Stalking Horse Agreement that will serve as a minimum floor bid on which the 

Debtors, their creditors, and other bidders, may rely.  Unless it is assured that the Break-up Fee 

and the Expense Reimbursement will be available, the Stalking Horse Bidder is unwilling to be 

bound under the Stalking Horse Agreement (including the obligation to maintain its committed 

offer while such offer is subject to higher or otherwise better offers as contemplated in the 

Bidding Procedures).  The Stalking Horse Bidder has provided a material benefit to the Debtors 

and their creditors by increasing the likelihood that the best possible purchase price for the 

Purchased Assets will be realized.   

I. The notice of the Auction and Sale is appropriate and reasonably calculated to 

provide all interested parties with timely and proper notice of the sale of the Purchased Assets, 

including, without limitation, (i) the date, time and place of the Auction (if one is held); (ii) the 

Bidding Procedures; (iii) identification of the assets to be sold; (iv) instructions for promptly 

obtaining copies of the Stalking Horse Agreement; (v) a description of the Sale as being free and 

clear of all Claims (as defined in the Bidding Procedures), with all such Claims attaching with 

the same validity and priority to the proceeds of the Sale; and (vi) the date and time for the Sale 
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Hearing and all related objection deadlines.  No other or further notice of the Sale shall be 

required.   

J. The Debtors’ marketing process has been reasonably calculated to maximize 

value for the benefit of all stakeholders and the Bidding Procedures comply with the 

requirements of Local Rule 6004-1.   

IT IS HEREBY ORDERED that: 

1. The Motion is GRANTED as set forth herein. 

2. All objections to the relief requested in the Motion that have not been withdrawn 

with prejudice, waived, or settled, and all reservation of rights included in such objections are 

overruled and denied on the merits with prejudice. 

3. The Debtors are authorized to perform any obligations of the Debtors set forth in 

the Stalking Horse Agreement that are intended to be performed prior to approval of the Sale at 

the Sale Hearing, or such other hearing as may be scheduled by this Court.  

A. Important Dates and Deadlines 

4. Bid Deadline.  November [18], 2019, at 4:00 p.m. (prevailing Eastern Time), is 

the deadline by which bids must be submitted to participate at the Auction as a potential higher 

or better offer. 

5. Good Faith Deposit Deadline.  At least two business days prior to the Bid 

Deadline, any potential bidder must provide to an escrow agent designated by the Debtors, by 

wire transfer of immediately available funds, in the form of cash or a letter of credit reasonably 

acceptable to the Debtors, an earnest money cash deposit of not less than five percent (5%) of the 

total value of the purchase price of the competing Bid, but in no event less than five percent (5%) 

of the Initial Overbid Amount (a “Good Faith Deposit”). 

B. Auction, Bidding Procedures and Related Relief 
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6. The Bidding Procedures, substantially in the form attached hereto as Exhibit A, 

are fully incorporated herein and are hereby approved in their entirety.  The Bidding Procedures 

shall govern the submission, receipt, and analysis of all Bids relating to any Proposed 

Transaction.  Any party desiring to submit a Bid shall comply with the Bidding Procedures and 

this Bidding Procedures Order.  The Debtors are authorized to take any and all actions necessary 

to implement the Bidding Procedures, in accordance therewith and the Stalking Horse 

Agreement. 

7. The process and requirements associated with submitting a Qualified Bid are 

approved as fair, reasonable, appropriate, and designed to maximize recoveries for the benefit of 

the Debtors’ estates, creditors and other parties in interest.   

8. All bidders submitting a Bid are deemed to have submitted to the exclusive 

jurisdiction of the Court with respect to all matters related to the Bidding Procedures, the 

Auction, the Sale Hearing, and the terms and conditions of the sale or transfer of the Purchased 

Assets.   

9. The Stalking Horse Bidder is deemed a Qualified Bidder for all purposes, and the 

Stalking Horse Bid as set forth in the Stalking Horse Agreement is deemed a Qualified Bid.  In 

the event that no other Qualified Bids are submitted, no auction will be conducted, the Debtors 

shall deem the Stalking Horse Bidder to be the Winning Bidder with respect to the Purchased 

Assets and the Debtors will seek final approval at the Sale Hearing of the Sale of the Purchased 

Assets to the Stalking Horse Bidder in accordance with the terms of the Stalking Horse 

Agreement.   

10. After the Bid Deadline, the Debtors shall determine which Qualified Bid 

represents the then-highest or otherwise best bid (the “Initial Highest Bid” and the person or 
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entity submitting such Bid, the “Initial Highest Bidder”), taking into account the factors that may 

be considered by the Debtors under Section 2(b) of the Bidding Procedures.  At least one 

business day prior to the Auction, each Qualified Bidder that timely submitted a Qualified Bid 

will be advised of such Initial Highest Bid and the Debtors shall distribute copies of such Initial 

Highest Bid to other Qualified Bidders. 

11. If one or more Qualified Bids has been submitted for the Purchased Assets in 

accordance with the Bidding Procedures, the Debtors will conduct an Auction on November 

[21], 2019, at 10:00 a.m. prevailing Eastern time (or such later time as the Debtors shall timely 

notify the Auction Participants), with respect to such Qualified Bids in order to determine the 

Winning Bid and the Backup Bid to submit for approval by the Bankruptcy Court.  The Auction 

shall be organized and conducted by the Debtors at the offices of their counsel, Drinker Biddle & 

Reath LLP, 1177 Avenue of the Americas, 41st Floor, New York, New York 10036 (or such 

other location as may be announced prior to the Auction to the Auction Participants). 

12. At the Auction, the Debtors may: (a) select, in their business judgment, pursuant 

to the Bidding Procedures, the highest or otherwise best Bid and the Winning Bid or Backup 

Bid; and (b) reject any Bid (regardless of whether such Bid is a Qualified Bid) that, in the 

Debtors’ business judgment, is (i) inadequate, insufficient, or not the highest or best Bid, (ii) not 

in conformity with the requirements of the Bankruptcy Code, the Bankruptcy Rules, or the 

Bidding Procedures, or (iii) contrary to, or otherwise not in the best interests of, the Debtors’ 

estates, affected stakeholders, or other parties in interest. 

13. For the avoidance of doubt, the Debtors reserve the right, and are authorized to, 

modify the above timeline and bidding procedures in accordance with the provisions of the 

Bidding Procedures, subject to the terms of the Stalking Horse Agreement.   
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C. Stalking Horse Bidder, Bid Protections and Stalking Horse Agreement 

14. The Debtors are authorized to enter into the Stalking Horse Agreement, subject to 

higher or better offers at the Auction.  The Break-up Fee and the Expense Reimbursement 

described in the Bidding Procedures and the Stalking Horse Agreement are approved.  Except as 

provided in section 5.6(a) of the Stalking Horse Agreement, if, prior to the consummation of the 

Sale, RAIT Parent, on behalf of Debtor Sellers, terminates the Stalking Horse Agreement 

pursuant to the Fiduciary Out (as defined in the Stalking Horse Agreement) or the Stalking Horse 

Agreement is terminated pursuant to section 7.1(b), section 7.1(h), section 7.1(i) or section 7.1(j) 

of the Stalking Horse Agreement, then, in accordance with this Bidding Procedures Order, the 

Debtors shall be obligated to pay to the Stalking Horse Bidder the Break-up Fee, payable in full 

upon the consummation of an Alternative Transaction (as defined in the Stalking Horse 

Agreement) (or the first in a series of transactions that would constitute an Alternative 

Transaction).  In addition to the foregoing, upon any termination of the Stalking Horse 

Agreement, other than a termination pursuant to section 7.2(b) of the Stalking Horse Agreement 

and except as provided in section 5.6(a) of the Stalking Horse Agreement, the Debtors shall pay 

to the Stalking Horse Bidder the Expense Reimbursement within five (5) Business Days after 

such termination.  Each of the Break-up Fee and the Expense Reimbursement, on the terms set 

forth in the Bidding Procedures and in the Stalking Horse Agreement: (i) shall, if triggered, 

constitute an allowed superpriority administrative expense claim against the Debtors’ estates 

pursuant to sections 105(a), 503(b), and 507(a)(2) of the Bankruptcy Code, which claim shall be 

senior to all other general administrative expense claims and superpriority administrative 

expense claims granted such status pursuant to sections 503(b)(1) and 507(a)(2) of the 

Bankruptcy Code; and (ii) shall be payable, in accordance with the terms of this Bidding 

Procedures Order and the Stalking Horse Agreement, without further order of this Court.  No 
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Claims shall attach to the proceeds of any Alternative Transaction equal to any amounts owed to 

the Stalking Horse Bidder on account of the Break-up Fee and/or the Expense Reimbursement.   

15.   No person or entity, other than the Staking Horse Bidder, shall be entitled to any 

expense reimbursement, break-up fees, “topping,” termination, or other similar fee or payment, 

and by submitting a bid, such person or entity is deemed to have waived their right to request or 

to file with this Court any request for expense reimbursement or any fee of any nature, whether 

by virtue of section 503(b) of Bankruptcy Code or otherwise. 

D. Notice Procedures 

16. The Sale Notice, substantially in the form attached hereto as Exhibit C, is hereby 

approved.  Within three (3) days of the entry of this Bidding Procedures Order, the Debtors shall 

cause the Sale Notice to be served upon (i) the US Trustee, (ii) the Internal Revenue Service, 

(iii) any parties who have expressed a written interest in the Debtors’ assets, (iv) parties who are 

known or reasonably believed to have asserted any lien, encumbrance, claim or other interest in 

the Debtors’ assets that are the subject of the proposed sale of the Purchased Assets, if any, 

(v) all applicable state and local taxing authorities in the jurisdictions in which the Debtors may 

have tax liability, (vi) each governmental agency that is an interested party with respect to the 

sale of the Purchased Assets contemplated by the Stalking Horse Agreement and the transactions 

proposed thereunder, (vii) counsel to the Stalking Horse Bidder, and (viii) all parties who have 

requested notice under Bankruptcy Rule 2002.  In addition, as soon as practicable, but in any 

event no later than five (5) days after entry of this Bidding Procedures Order, the Debtors shall 

publish the Sale Notice (modified for publication, as necessary) once in the National Edition of 

the Wall Street Journal or the USA Today and, to the extent the Debtors deem appropriate, in 

any other local or regional publications.  The foregoing methods of such service shall constitute 
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good and sufficient notice of the Sale of the Purchased Assets, this Order, the Auction and all 

proceedings held thereon. 

17. As soon as reasonably practicable after the Bid Deadline, if no Qualified Bid 

other than the Stalking Horse Agreement is received by the Bid Deadline, or after the conclusion 

of the Auction, if a Qualified Bid other than the Stalking Horse Agreement is received by the Bid 

Deadline, the Debtors shall file on the docket, but not serve, a notice which shall identify the 

Winning Bidder and, if applicable, the Backup Bidder. 

E. Sale Hearing 

18. A hearing to consider approval of the Winning Bid will take place at the Sale 

Hearing (or such other intervening hearing, if applicable), which will be held on November [25], 

2019 at [10 a.m.] (prevailing Eastern Time) and may be adjourned to a later date by the Debtors 

by filing a notice of adjournment or making an announcement at the Sale Hearing.  No further 

notice of any such continuance will be required to be provided to any party. 

19. The deadline to file objections, if any, to the transactions contemplated by the 

Stalking Horse Agreement or to entry of the Sale Order is November [18], 2019 at 4:00 p.m. 

(Prevailing Eastern Time).  Objections, if any, must:  (i) be in writing, (ii) conform to the 

applicable provisions of the Bankruptcy Rules, the Local Rules and any orders of the Court, 

(iii) state with particularity the legal and factual basis for the objection and the specific grounds 

therefor and (iv) be filed with the Court and served so as to be actually received no later than 

the deadlines described in this paragraph 19, as applicable, by the following parties (the “Notice 

Parties”) who may be served by email at the addresses indicated below: (a) the Debtors: RAIT 

Financial Trust, Two Logan Square, 23rd Floor, Philadelphia, Pennsylvania 19103 Attn: Jamie 

Reyle, Esq. (e-mail jreyle@rait.com); (b) proposed counsel to the Debtors: Drinker Biddle & 

Reath LLP, 1177 Avenue of the Americas, 41st Floor, New York, NY 10036-2714, Attn: 
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Michael P. Pompeo, and 222 Delaware Avenue, Suite 1410, Wilmington, DE 19801, Attn: 

Patrick A. Jackson and Joseph N. Argentina, Jr.; (c) counsel to the Stalking Horse Bidder: (i) 

Stroock & Stroock & Lavan LLP, 180 Maiden Lane, New York, NY 10038, Attn: Daniel P. 

Ginsberg, Esq. (dginsberg@stroock.com) and Elizabeth Taveras, Esq. (etaveras@stroock.com) 

and (ii) Young Conaway Stargatt & Taylor, LLP, Rodney Square, 1000 North King Street, 

Wilmington, Delaware 19801; Attn: Matthew Lunn, Esq. (mlunn@ycst.com) and Robert F. 

Poppiti, Jr., Esq. (rpoppiti@ycst.com); (d) the Office of the United States Trustee for the District 

of Delaware (the “US Trustee”): J. Caleb Boggs Federal Building, 844 King Street, Lockbox 35, 

Wilmington, Delaware 19801 (Attn: Richard L. Schepacarter, Esquire); and (e) counsel to any 

official committee of unsecured creditors appointed in this case.   

20. The deadline for filing a response to any timely-filed objection to entry of the Sale 

Order is November [22], 2019 at 10:00 a.m. (Prevailing Eastern Time). 

F.  Miscellaneous. 

21. The failure to include or reference a particular provision of the Bidding 

Procedures specifically in this Bidding Procedures Order shall not diminish or impair the 

effectiveness or enforceability of such provision. 

22. In the event of any inconsistencies between this Bidding Procedures Order and the 

Motion and/or the Bidding Procedures, this Bidding Procedures Order shall govern in all 

respects.   

23. Notwithstanding Bankruptcy Rule 6004(h), the terms and conditions of this 

Bidding Procedures Order are immediately effective and enforceable upon its entry.  

24. The Debtors are authorized to take all actions necessary to effectuate the relief 

granted in this Bidding Procedures Order in accordance with the Motion. 
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25. The Stalking Horse Bidder has standing to enforce the terms of this Bidding 

Procedures Order.  

26. This Court shall retain jurisdiction with respect to all matters arising from or 

related to implementation of this Bidding Procedures Order. 

Dated: Wilmington, Delaware 
 _______________, 2019 
 

___________________________________ 
HON. BRENDAN LINEHAN SHANNON 
UNITED STATES BANKRUPTCY JUDGE 
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Bidding Procedures 

The Stalking Horse Bidder has submitted a Qualified Bid (as defined below) to acquire, directly 
or indirectly (including through one or more Affiliates (as defined in the Bankruptcy Code)), (i) 
from RAIT General and RAIT Limited the general partner and limited partner interests (the “RAIT 
Interests”) in RAIT Partnership, L.P. (“RAIT Partnership”), as a result of which the Stalking Horse 
Bidder will indirectly acquire the equity interests of RAIT Partnership in certain of its subsidiaries 
(as set forth in the Stalking Horse Agreement) and (ii) certain assets owned by certain of the 
Debtors ((i) and (ii), collectively, the “Purchased Assets”), as set forth more fully in, and pursuant 
to the terms and conditions of, the Stalking Horse Agreement and related documents and 
agreements (the “Stalking Horse Bid”).  

1) Participation Requirements and Due Diligence 

a) In order to participate in the bidding process, the auction for a Proposed Transaction (as 
defined below), if any (the “Auction”), or otherwise be considered for any purpose 
hereunder, a person or entity interested in acquiring the Purchased Assets (each, a 
“Potential Bidder”) must first deliver the following materials to the Debtors and their 
advisors: 

i)  An executed confidentiality agreement in form and substance acceptable to the Debtors 
and their advisors (the “Confidentiality Agreement”) (to be delivered prior to the 
distribution of any confidential information by the Debtors to any Potential Bidder), 
whereby the Potential Bidder agrees that all non-public information about the Debtors 
received by a Potential Bidder will be kept strictly confidential in accordance therewith 
and used only in connection with analyzing a proposed transaction (a “Proposed 
Transaction”) for the purchase of the Purchased Assets pursuant to Section 363 of the 
Bankruptcy Code. 

ii)  Written evidence that enables the Debtors and their advisors to reasonably determine 
whether a Potential Bidder has the financial and other ability to close a Proposed 
Transaction and provide adequate assurance of future performance under all contracts 
and leases to be assumed in connection therewith. 

iii)  Fully discloses whether the Potential Bidder and any members of its investor group, if 
applicable, or any equity holders in the case of a Potential Bidder which is an entity 
specially formed for the purpose of effectuating a Proposed Transaction, has any 
connections or relationships (business or otherwise) to, or agreements or 
understandings with, the Debtors, RAIT Partnership or any of their Affiliates and/or 
any officer, director or equity security holder of the Debtors, RAIT Partnership or any 
of their Affiliates. 

b) The Debtors or their advisors shall post in the Debtors’ electronic data room (the “Data 
Room”) these Bidding Procedures, together with a WORD copy of the Stalking Horse 
Agreement (as approved by the Bankruptcy Court pursuant to the Bidding Procedures 
Order as the “stalking horse” bid for the Purchased Assets).  All Potential Bidders, whether 
deemed Qualified Bidders (as defined below) or not, consent to the jurisdiction of the 
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Bankruptcy Court to determine matters concerning a Proposed Transaction and their bids 
(each, a “Bid”) (whether or not one is made), the Auction, or the marketing process 
generally and waive any right to any other venue. 

c) Any qualified Potential Bidder wishing to conduct due diligence concerning a Proposed 
Transaction shall be granted (subject to execution and delivery of the required 
Confidentiality Agreement) (i) reasonable access to the Debtors’ management during 
normal business hours and (ii) access to all relevant information regarding the business of 
each of the Debtors and their subsidiaries reasonably necessary to enable a Potential Bidder 
to evaluate a Proposed Transaction.  The Debtors shall make such document access 
available to Potential Bidders through the Data Room as soon as reasonably practicable 
following (x) execution of the Confidentiality Agreement and (y) the Potential Bidder’s 
provision of preliminary proof of its financial capacity to close a Proposed Transaction.  
Potential Bidders interested in conducting due diligence should contact UBS Securities, 
LLC (“UBS”), Attn: Andrew Kramer, Telephone: (212) 821-6009, Email: 
andrew.kramer@ubs.com. Notwithstanding the foregoing, UBS is not required to provide 
confidential, business-sensitive or proprietary information to any person or entity if the 
Debtors reasonably believe that such disclosure would be detrimental to the interests of the 
Debtors’ estates.  All due diligence must be completed before the Bid Deadline (as defined 
below).  No condition(s) allowing or regarding further due diligence after the Bid Deadline 
will be permitted in any Bid unless otherwise determined by the Debtors, provided that the 
Debtors shall continue to provide due diligence to the Stalking Horse Bidder.  Potential 
Bidders are required to exercise their own discretion before relying on any information 
provided by the Debtors regarding a Proposed Transaction.  Neither the Debtors nor their 
representatives or advisors (X) are responsible for, and will bear no liability with respect 
to, any information obtained by Potential Bidders pursuant hereto and (Y) shall be 
obligated to furnish any information of any kind whatsoever to any person or entity that is 
not a Potential Bidder. 

d) The Debtors and their advisors shall, in their reasonable discretion: (i) receive and evaluate 
any Bids from Potential Bidders; (ii) negotiate offers made to purchase the Purchased 
Assets; (iii) request information from Potential Bidders, engage in discussions with 
Potential Bidders, and take such other actions to determine whether any Bid constitutes or 
could lead to a Qualified Bid; and (iv) take any other actions contemplated under these 
Bidding Procedures. 

2) Submission of Bids 

a) Any Potential Bidder interested in a Proposed Transaction must submit a Bid prior to 4:00 
p.m. prevailing Eastern Time on [_______], 2019 (or such later date and time as the 
Debtors may announce, subject to the terms of the Stalking Horse Agreement) (the “Bid 
Deadline”).  In order for a Bid to be considered, it must be a “Qualified Bid”.  A Potential 
Bidder will be deemed to be a “Qualified Bidder” if the Debtors and their advisors, in their 
sole discretion, determine that such Potential Bidder submitted a Qualified Bid.  For the 
avoidance of doubt, the Stalking Horse Bidder shall be automatically deemed a Qualified 
Bidder and be entitled to participate in the Auction.  The Stalking Horse Bid is a Qualified 
Bid. 
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b) A Bid, other than the Stalking Horse Bid, will be considered a “Qualified Bid” only if the 
Bid (x) is for an acquisition of the Purchased Assets pursuant to a purchase agreement in 
the form of the Stalking Horse Agreement that contains terms no less favorable to the 
Debtors’ estates than the Stalking Horse Agreement, as determined by the Debtors, and (y) 
fulfills, inter alia, at a minimum, the following requirements prior to the Bid Deadline: 

i)  Provides that the Bid shall remain irrevocable until the consummation of the Proposed 
Transaction (the “Effective Date”) implementing the Winning Bid(s) or the Backup 
Bid(s) (each, as defined below) (such date, the “Bid Expiration Date”); 

ii)  Is made by a person or entity that reasonably demonstrates evidence of fully committed 
and firm financing for each component of cash, debt or equity in support of such Bid 
and other ability to consummate the applicable Proposed Transaction, in each case 
solely as acceptable to the Debtors; 

iii)  Provides written evidence, in form and substance reasonably satisfactory to the 
Debtors, that the Potential Bidder has obtained authorization and approval from the 
Potential Bidder’s board of directors (or comparable governing body) or, if required, 
the equity holders of the Potential Bidder, with respect to the submission of its Bid and 
the execution, delivery, performance and closing of the agreements associated 
therewith, or a representation that no such authorization or approval is required; 

iv)  Provides, in the case of a Bid for all of the Purchased Assets (or a bid for a portion of 
the Purchased Assets which, taken together with other Bids, represents a purchase of 
all of the Purchased Assets), that the total consideration for the Purchased Assets will 
be an amount or value equal to or greater than the sum of (a) the Purchase Price (as 
defined in the Stalking Horse Agreement), plus (b) the Break-up Fee (as defined in the 
Stalking Horse Agreement) and the Expense Reimbursement (as defined in the Stalking 
Horse Agreement), plus (c) $1,000,000 in cash (such sum, the “Initial Overbid 
Amount”), and otherwise has a value to the Debtors, in the exercise of their reasonable 
business judgment, after consultation with their advisors, that is greater or otherwise 
better than the value offered under the Stalking Horse Agreement; 

v) Provides, by wire transfer of immediately available funds prior to the Bid Deadline, in 
the form of cash or a letter of credit reasonably acceptable to the Debtors, to an escrow 
agent designated by the Debtors at least two business days before the Bid Deadline (the 
“Escrow Agent”) of an earnest money cash deposit of not less than five percent (5%) 
of the total value of the purchase price of the competing Bid, but in no event less than 
five percent (5%) of the Initial Overbid Amount (a “Good Faith Deposit”); 

vi)  Provides evidence reasonably satisfactory to the Debtors that the Potential Bidder is 
reasonably likely to obtain prompt regulatory approval, if any is required, to 
consummate the Proposed Transaction; 

vii)  Is submitted in the form of a legally binding purchase agreement, together with such 
exhibits, schedules, annexes, appendices and attachments thereto as required by the 
Debtors in their reasonable discretion, fully executed by the Potential Bidder in a clean 
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copy and, in the case of a Bid for the Purchased Assets, marked to show the proposed 
changes from the Stalking Horse Agreement and applicable exhibits, schedules, 
annexes, appendices and attachments thereto in a redlined copy, that further: 

(1)  Fully discloses the identity of the Potential Bidder and any members of its 
investor group, if applicable, or any equity holders in the case of a Potential 
Bidder which is an entity specially formed for the purpose of effectuating the 
Proposed Transaction, and whether any such person or entity is an insider (as 
defined in section 101 of the Bankruptcy Code) of any Debtor; 

(2)  Is not subject to any conditions, representations, or terms that the Debtors 
determine to be unacceptable; 

(3)  Describes with specificity the total consideration proposed to be paid for the 
Purchased Assets; 

(4)  Is not conditioned upon the Bankruptcy Court’s approval of, and includes an 
express acknowledgement and representation that the Potential Bidder is not 
entitled to, any Bid protections, such as a break-up fee, termination fee, 
expense reimbursement, working fee or similar type of payment in connection 
with its Bid; 

(5)  Is not conditioned upon tax or other due diligence or the receipt of financing; 

(6)  Does not contain any condition to closing of a Proposed Transaction relating 
to the receipt of any third party approvals (excluding required Bankruptcy 
Court approval and any required governmental and/or regulatory approval or 
third party consents required under the Stalking Horse Agreement); 

(7)  Expressly acknowledges and represents that the Potential Bidder: (A) has had 
an opportunity to conduct any and all due diligence regarding the RAIT 
Entities (as defined in the Stalking Horse Agreement) and the applicable 
Proposed Transaction prior to making its Bid, (B) has relied solely upon its 
own independent review, investigation and/or inspection of any documents 
and/or the RAIT Entities in making its Bid, and (C) did not rely upon any 
written or oral statements, representations, promises, warranties or guaranties 
whatsoever, whether express or implied (by operation of law or otherwise), 
regarding the Purchased Assets, the business of the Debtors or the Proposed 
Transaction, or the completeness or accuracy of any information provided in 
connection therewith or with the Auction, except as expressly stated in the 
representations and warranties contained in the purchase agreement 
ultimately accepted and executed by the Debtors; 

(8)  Identifies with particularity each and every executory contract and unexpired 
lease that the Potential Bidder desires the Debtors to assume and assign at the 
closing and provides evidence of such Potential Bidder’s ability to provide 
adequate assurance of future performance to counterparties to such contracts 
or leases to be assumed (as required by section 365(b)(1)(C) of the 
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Bankruptcy Code) along with the Bid, which shall include: (i) the Potential 
Bidder’s most recent audited financial statements (or unaudited, if audited 
financials are not available); and (ii) financial projections or financial pro-
formas for the reorganized Debtors (collectively, the “Adequate Assurance 
Information”);1 

(9)  States that the Potential Bidder consents to the jurisdiction of the Bankruptcy 
Court; 

(10)  Includes a commitment to close the applicable Proposed Transaction within 
the timeframe contemplated by the Stalking Horse Agreement; and  

(11)  Contains such other information reasonably requested by the Debtors and 
their advisors; 

viii)  Sets forth the representatives who are authorized to appear and act on behalf of the 
Potential Bidder at the Auction;  

ix)  Contains written confirmation that the Potential Bidder has not engaged in any 
collusion with respect to the bidding or the sale process; and 

x) Represents that the Bid constitutes a good faith, bona fide offer to effectuate the 
Proposed Transaction. 

c) A Potential Bidder that desires to make a Bid must deliver written electronic copies of its 
Bid prior to the Bid Deadline to (x) the Debtors, RAIT Financial Trust, Two Logan Square, 
23rd Floor, Philadelphia, Pennsylvania 19103 Attn: Jamie Reyle, Esq. (e-mail 
jreyle@rait.com) and (y) the following representatives of the Debtors: (i) Drinker Biddle 
& Reath LLP, 1177 Avenue of the Americas, 41st Floor, New York, New York 10036, 
Attn: Michael P. Pompeo, Esq. (e-mail: Michael.Pompeo@dbr.com); and (ii) UBS 
Securities, LLC, 1285 Avenue of the Americas, 10th Floor, New York, New York 10019, 
Attn: Andrew Kramer (email: andrew.kramer@ubs.com).  The Debtors shall deliver copies 
of any such Bids to the Office of the U.S. Trustee, counsel to any statutory committee 
appointed in these chapter 11 cases and counsel to the Stalking Horse Bidder.   

d) Promptly after the Bid Deadline, the Debtors shall determine, in consultation with their 
advisors, and notify the Potential Bidder whether such Potential Bidder has submitted 
acceptable Bid documents such that it is deemed a Qualified Bidder. 

e) The Debtors may facilitate a submission of a Qualified Bid or multiple Qualified Bids that 
collectively provide for the purchase of all of the Purchased Assets by one or more 
unrelated Potential Bidders. 

                                                
1  By submitting a Bid, Potential Bidders agree that the Debtors may disseminate their 

Adequate Assurance Information to affected contract and lease counterparties in the event the 
Debtors determine such Bid to be a Qualified Bid. 
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f) A Qualified Bid will be valued based upon several factors including, without limitation: (i) 
the amount of such Bid; (ii) the form of consideration of such Bid; (iii) the risks and timing 
associated with consummating such Bid; (iv) any proposed revisions to the Stalking Horse 
Agreement (including any additional conditions to closing); and (v) any other factors 
deemed relevant by the Debtors.  

g) After the Bid Deadline, the Debtors shall determine which Qualified Bid represents the 
then-highest or otherwise best bid (the “Initial Highest Bid” and the person or entity 
submitting such Bid, the “Initial Highest Bidder”) for the Purchased Assets, taking into 
account the factors that may be considered by the Debtors under Section 2(b) of these 
Bidding Procedures.  At least one business day prior to the Auction, each Qualified Bidder 
that timely submitted a Qualified Bid will be advised of such Initial Highest Bid and, to 
the extent not previously received, shall receive from the Debtors copies of such Initial 
Highest Bid. 

3) Due Diligence From Potential Bidders or Qualified Bidders 

Each Potential Bidder shall comply with all reasonable requests for additional information by 
the Debtors or their advisors regarding such Potential Bidder’s financial wherewithal to 
consummate and perform obligations in connection with a Proposed Transaction.   Failure by 
a Potential Bidder to comply with requests for additional information may be a basis for the 
Debtors and their advisors to determine that a Potential Bidder is not a Qualified Bidder. 
Similarly, each Qualified Bidder shall comply with all reasonable requests for additional 
information by the Debtors or their advisors regarding such Qualified Bidder’s financial 
wherewithal to consummate and perform obligations in connection with a Proposed 
Transaction as the Auction progresses.  Failure by a Qualified Bidder to comply with requests 
for additional information may be a basis for the Debtors and their advisors to determine that 
the Qualified Bidder may no longer participate in the Auction.  Other than the Stalking Horse 
Bidder and the Stalking Horse Bid, the Debtors may disqualify any Qualified Bidder and 
Qualified Bid from participation in the Auction in the Debtors’ discretion. 

4) “As Is, Where Is” 

The sale and transfer of the Purchased Assets shall be without representations or warranties of 
any kind, nature or description by the Debtors, their advisors, agents or estates or any other 
party, except to the extent set forth in the purchase agreement between the Debtors and the 
Winning Bidder. Except as otherwise provided in the Winning Bidder’s or Bidders’ purchase 
agreement, the Purchased Assets shall be sold and transferred free and clear of all pledges, 
liens, security interests, encumbrances, claims, charges, options and interests therein 
(collectively, the “Claims”) pursuant to section 363(f) of the Bankruptcy Code. 

5) The Auction 

a) If one or more Qualified Bids has been submitted for the Purchased Assets in accordance 
with these Bidding Procedures, the Debtors will conduct an Auction on [_______], 2019, 
at [_______] prevailing Eastern time (or such later time as the Debtors shall timely notify 
the Auction Participants (as defined below)), with respect to such Qualified Bids in order 
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to determine the Winning Bid and the Backup Bid to submit for approval by the Bankruptcy 
Court.  The Auction shall be organized and conducted by the Debtors at the offices of their 
counsel, Drinker Biddle & Reath LLP, 1177 Avenue of the Americas, 41st Floor, New 
York, New York 10036 or such other location as may be announced prior to the Auction 
to the Auction Participants.  The Auction will be recorded by stenographic means by an 
authorized court reporter. 

b) The only persons or entities who will be permitted to Bid at the Auction are the authorized 
representatives of each Qualified Bidder (the “Auction Participants”).  While only the 
Auction Participants may make Qualified Bids at the Auction, the Auction may be attended 
and viewed also by the Debtors or any creditor, and their respective advisors and/or other 
authorized representatives.  Any such person wishing to attend the Auction may do so by 
contacting, no later than three (3) days prior to the start of the Auction, Drinker Biddle & 
Reath LLP, 1177 Avenue of the Americas, 41st Floor, New York, New York 10036, Attn: 
Brian P. Morgan, Esq.; Telephone: (212) 248-3140,  E-mail: Brian.Morgan@dbr.com. 

c) Each Qualified Bidder shall be required to confirm on the record that it has not engaged in 
any collusion with respect to the marketing process or the Proposed Transactions, including 
communicating with other Potential Bidders during the Auction, concerning any aspect of 
the Auction or bidding without the consent of the Debtors on the record of the Auction.  

d) The Auction shall be conducted by the Debtors in accordance with such procedures and 
requirements as may be established at the discretion of the Debtors and their advisors to 
result in the highest or otherwise best offer for the Purchased Assets, which rules shall be 
announced prior to commencement of the Auction and may include the determination of 
the amount of time between Qualified Bids, the conducting of multiple rounds of open 
bidding, and to declare that the Auction has ended when no further Bids are timely made 
or otherwise.  The Debtors may, after consultation with their advisors, from time to time 
waive and/or employ and announce at the Auction additional rules that are reasonable 
under the circumstances for conducting the Auction provided that such rules are: (i) not 
inconsistent with the Bidding Procedures Order, the Bankruptcy Code, the Federal Rules 
of Bankruptcy Procedure, the Local Bankruptcy Rules of the Bankruptcy Court, or any 
order of the Bankruptcy Court entered in connection with the Debtors’ chapter 11 cases 
and (ii) disclosed to each Qualified Bidder.  Subject to the Debtors’ fiduciary duties as 
debtors and debtors-in-possession and the Fiduciary Out as set forth in Section 7.2 of the 
Stalking Horse Agreement, the Debtors will present and request Bankruptcy Court 
approval of the Winning Bid (as defined below) from the Auction at the Sale Hearing (as 
defined below).  

e) With respect to the Purchased Assets, the first Qualified Bid at the Auction shall be deemed 
to have been made by the Initial Highest Bidder for the applicable assets or equity in the 
amount of the Initial Highest Bid.  Thereafter, the Auction will continue in the manner 
determined by the Debtors above; provided, however, (i) additional Bids must be Qualified 
Bids (except that subsequent Qualified Bids made at the Auction, although received from 
a Qualified Bidder prior to the Bid Deadline, need not be received by the Bid Deadline) 
and (ii) additional Qualified Bids must be made in higher increments of at least $1,000,000 
in cash (the “Minimum Bid Increment”).  The Debtors may modify the Minimum Bid 
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Increment from time to time as necessary to the extent the Debtors deem appropriate, which 
modification for the Purchased Assets (if any) will be announced on the record at the 
Auction. 

f) The Debtors shall determine, subject to final determination by the Bankruptcy Court, 
whether a Qualified Bid by a Qualified Bidder at the Auction is higher or otherwise better 
than the prior Qualified Bid. 

g) At the conclusion of the Auction, the Debtors, in the exercise of their reasonable, good 
faith business judgment, shall select the highest or otherwise best Bid (the “Winning Bid”) 
and the second highest or otherwise best Bid (the “Backup Bid”) that, in the exercise of 
their fiduciary duties, the Debtors in good faith believe are in the best interests of the 
Debtors’ estates and stakeholders, which will be determined by considering, among other 
things: 

i)  the total expected consideration to be received by the Debtors; 

ii)  the likelihood of the Qualified Bidder’s or Qualified Bidders’ ability to close the 
Proposed Transaction and the timing thereof; 

iii)  the ability of the Qualified Bidder to satisfy necessary regulatory approvals and the 
timing for obtaining such; and 

iv)  the expected net benefit to the Debtors’ estates, including enhanced treatment of the 
Debtors’ creditors and other parties in interest. 

In addition, at the conclusion of the Auction, the Debtors shall: (i) notify each Qualified 
Bidder that made the Winning Bid (the “Winning Bidder”) that such Bid has been 
determined by the Debtors to be the Winning Bid, subject only to Bankruptcy Court 
approval; (ii) notify the Qualified Bidder that made the Backup Bid (the “Backup Bidder”) 
that such Bid has been determined by the Debtors to be the Backup Bid, subject only to 
Bankruptcy Court approval; and (iii) file a notice with the Bankruptcy Court announcing 
the Winning Bidder and Backup Bidder and approval of the same at a hearing to consider 
approval of the sale of the Purchased Assets (the “Sale Hearing”) or at an intervening 
hearing scheduled by the Bankruptcy Court.  Prior to the commencement of the Sale 
Hearing (or such intervening hearing, if applicable), the Winning Bidder shall (X) provide, 
by wire transfer of immediately available funds, in the form of cash or a letter of credit 
reasonably acceptable to the Debtors, to the Escrow Agent of an additional earnest money 
cash deposit of not less than an additional five percent (5%) of the total value of the 
purchase price of the Winning Bid, or, in the case of a Backup Bid, an additional earnest 
money cash deposit of not less than an additional five percent (5%) of the total value of the 
purchase price for the Backup Bid, and (Y) complete and sign all agreements and 
documents as necessary to bind the Winning Bidder to all of the terms and conditions 
contemplated by the Winning Bid.  The Stalking Horse Bidder has the option, but is not 
obligated, to increase its Bid at the Auction.  If the Stalking Horse Bidder elects not to 
increase its Bid, it may choose not to be the Backup Bidder.  If, however, the Stalking 
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Horse Bidder participates in the Auction and submits an increased Bid that the Debtors, in 
the exercise of their reasonable, good faith business judgment, and subject to Bankruptcy 
Court approval, determine to be the Backup Bid, then the Stalking Horse Bidder is 
obligated to be the Backup Bidder.  In the event the Stalking Horse Bidder is not selected 
as the Winning Bidder and is not the Backup Bidder for the Purchased Assets at the 
conclusion of the Auction, its Good Faith Deposit shall be returned to the Stalking Horse 
Bidder in accordance with the terms of the Stalking Horse Agreement and the escrow 
agreement among the Stalking Horse Bidder, the Debtors and the escrow agent (the 
“Stalking Horse Deposit Escrow Agreement”). 

h) The Backup Bid shall remain irrevocable until the Effective Date or the Bid Expiration 
Date; provided that if the Stalking Horse Bidder agrees to be the Backup Bidder, its offer 
will remain open on the terms set forth in the Stalking Horse Agreement.   

i)  If no Qualified Bids for the Purchased Assets other than the Stalking Horse Agreement are 
received by the Debtors by the Bid Deadline, the Debtors shall not hold an Auction and the 
Stalking Horse Agreement shall be deemed the Winning Bid with respect to the Purchased 
Assets. 

j)  The Good Faith Deposit(s) of the Winning Bidder(s) shall be applied by the Debtors against 
the purchase price to be paid by the Winning Bidder(s) or held by the Debtors and forfeited, 
as the case may be, in accordance with the terms of the purchase agreement(s) associated 
with the Winning Bid(s). 

k) The Debtors shall not be deemed to have finally accepted any Qualified Bid(s) unless and 
until such Qualified Bid(s) and the Debtors’ acceptance thereof have been authorized by 
order of the Bankruptcy Court following the conclusion of the Sale Hearing (or such other 
intervening hearing, if applicable). 

6) Sale Hearing 

A hearing to consider approval of the Winning Bid(s) will take place at a Sale Hearing (or such 
other intervening hearing, if applicable), which will be held on [______], 2019 at [_____] 
(prevailing Eastern Time), which may be adjourned (subject to the terms of the Stalking Horse 
Agreement, if applicable) to a later date by the Debtors by filing a notice of adjournment or 
making an announcement at the hearing.  No further notice of any such continuance will be 
required to be provided to any party. 

7) Good Faith Deposit(s) 

No later than three (3) business days after the Auction, the Debtors (or the Escrow Agent) 
shall return to each Qualified Bidder(s) other than the Winning Bidder(s) and the Backup 
Bidder(s) their respective Good Faith Deposit(s). If a Winning Bidder fails to consummate an 
approved sale because of a breach or failure to perform on the part of such Winning Bidder, 
the Debtors will not have any obligation to return the Good Faith Deposit deposited by such 
Winning Bidder, which may be retained by the Debtors as liquidated damages, in addition to 
any and all rights, remedies and/or causes of action that may be available to the Debtors at 
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law or in equity, and, the Debtors shall be free to consummate the applicable Proposed 
Transaction with the applicable Backup Bidder, without the need for an additional hearing or 
order of the Bankruptcy Court. Notwithstanding any provision hereof, the terms pertaining to 
(a) any good faith deposit submitted by the Stalking Horse Bidder pursuant to the Stalking 
Horse Agreement (including, without limitation, the entitlements of the Stalking Horse 
Bidder and Debtors to such good faith deposit and the timing of return of any good faith 
deposit to the Stalking Horse Bidder) and (b) any rights, remedies and causes of action of the 
Stalking Horse Bidder and the Debtors against one another shall be governed by the terms of 
the Stalking Horse Agreement, the Stalking Horse Deposit Escrow Agreement and the 
Bidding Procedures Order. 

8) Bid Protections 

a) In recognition of the expenditure of time, energy, and resources, and because the agreement 
to make payment thereof is necessary to preserve the value of each of the Debtors’ estates, 
the Debtors have agreed that, among other triggering events, if the Stalking Horse Bidder 
is not the Winning Bidder for the Purchased Assets, then the Debtors will pay the Stalking 
Horse Bidder, pursuant to and in accordance with the terms of the Stalking Horse 
Agreement, (i) an aggregate “break-up” fee of $5,233,000, as more fully described in the 
Stalking Horse Agreement (as defined therein, the “Break-up Fee”) and (ii) an amount in 
cash equal to the Expense Reimbursement (as such term is defined in the Stalking Horse 
Agreement, the “Expense Reimbursement”), which is not to exceed $1,744,000 less the 
sum paid for the Stalking Horse Bidder’s professional costs prior to the Petition Date, as 
more fully described in the Stalking Horse Agreement. The Break-up Fee and Expense 
Reimbursement shall be payable as provided for pursuant to the terms of the Stalking Horse 
Agreement, and nothing herein shall be deemed to limit or otherwise modify the terms 
thereof, including other circumstances pursuant to which the Break-up Fee and Expense 
Reimbursement may be payable. 

b) Except for the Stalking Horse Bidder, no Qualified Bidder or other party submitting a bid 
shall be entitled to any expense reimbursement, break-up fee, termination or other similar 
fee or payment.  

9) Miscellaneous 

a) The Auction and the Bidding Procedures are solely for the benefit of the Debtors and the 
Stalking Horse Bidder, and nothing contained in the Bidding Procedures Order, the 
Bidding Procedures or the Stalking Horse Agreement shall create any rights in any other 
person or bidder (including, without limitation, rights as third-party beneficiaries or 
otherwise) other than the rights expressly granted to the Winning Bidder(s) under the 
Bidding Procedures Order. 

b) Notwithstanding anything herein to the contrary, the Debtors reserve their rights to modify 
these Bidding Procedures in any manner that will best promote the goals of the bidding 
process or impose, at or prior to the Auction, additional customary terms and conditions on 
the applicable Proposed Transaction; provided however, that the Debtors may not modify 
the Break-up Fee, Expense Reimbursement or other bid protections afforded to the Stalking 
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Horse Bidder in accordance with the Stalking Horse Agreement or otherwise modify these 
Bidding Procedures in a manner that would adversely affect the Stalking Horse Bidder, 
unless agreed in writing by the Stalking Horse Bidder and the Debtors. For the avoidance 
of doubt, the Debtors may not modify the rules, procedures, or deadlines set forth herein, 
or adopt new rules, procedures, or deadlines that would impair in any material respect the 
Stalking Horse Bidder’s right to payment of the Break-up Fee or the Expense 
Reimbursement or otherwise adversely affect the Stalking Horse Bidder without the 
express written consent of the Stalking Horse Bidder. All such modifications and additional 
rules will be communicated to each of the Potential Bidders and Qualified Bidders 
(including the Stalking Horse Bidder) or announced at the Auction 

c) The Bankruptcy Court shall retain exclusive jurisdiction to hear and determine all matters 
arising from or relating to implementation of the Bidding Procedures Order. 
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EXHIBIT B 

Stalking Horse Agreement 
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EXHIBIT C 

Sale Notice 
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IN THE UNITED STATES BANKRUPTCY COURT 
FOR THE DISTRICT OF DELAWARE 

In re: 

RAIT FUNDING, LLC, 
a Delaware limited liability company, et al.1, 

Debtors. 

Chapter 11 

Case No. 19-11915 (BLS) 
(Jointly Administered) 

NOTICE OF SALE OF CERTAIN ASSETS AT AUCTION 

PLEASE TAKE NOTICE THAT:   

1. Pursuant to the Order (I) Establishing the Bidding Procedures, Including Approval of a 
Break-up Fee and Expense Reimbursement, and (II) Granting Related Relief (the 
“Bidding Procedures Order”) entered by the United States Bankruptcy Court for the 
District of Delaware (the “Bankruptcy Court”) on October [__], 2019 certain of the above 
captioned debtors (the “Debtors”), have entered into an Equity and Asset Purchase 
Agreement, dated as of August 30, 2019 (the “Stalking Horse Agreement”) with CF RFP 
Holdings LLC (the “Stalking Horse Bidder”) for the sale of substantially all of the 
Debtors’ assets subject to a competitive bidding process as set forth in the Bidding 
Procedures Order.  Capitalized terms used but not otherwise defined in this notice have 
the meanings ascribed to them in the Bidding Procedures Order or the Stalking Horse 
Agreement, as applicable. 

2. Copies of (i) the Stalking Horse Agreement, (ii) the Bidding Procedures, and (iii) the 
Bidding Procedures Order can be obtained by contacting the Debtor’s investment banker 
at UBS Securities, LLC (“UBS”), Attn: Andrew Kramer, Telephone: (212) 821-6009, 
Email: andrew.kramer@ubs.com or by download from the Debtors’ claims and noticing 
agent Eqiq at: https://dm.epiq11.com/case/RTF/info. 

3. Once filed with the Bankruptcy Court, which will be at least twenty-one (21) days prior 
to the Sale Hearing, copies of the Sale Order may be obtained by contacting UBS or Epiq 
as set forth in paragraph 2 above.   

4. All interested parties are invited to make an offer to purchase the Purchased Assets in 
accordance with the terms and conditions approved by the Bankruptcy Court (the 

                                                
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s 

federal tax identification number, are as follows: RAIT Funding, LLC, a Delaware limited 
liability company (9983); RAIT Financial Trust, a Maryland real estate investment trust (9819); 
RAIT General, Inc., a Maryland corporation (9987); RAIT Limited, Inc., a Maryland corporation 
(9773); Taberna Realty Finance Trust, a Maryland real estate investment trust (3577); RAIT JV 
TRS, LLC, a Delaware limited liability company (3190); and RAIT JV TRS Sub, LLC, a 
Delaware limited liability company (4870).  The mailing address for all Debtors is Two Logan 
Square, 100 N. 18th Street, 23rd Floor, Philadelphia, Pennsylvania 19103 (Attn: John J. Reyle). 
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“Bidding Procedures”) by 4:00 p.m. (Eastern Daylight Time) on November 18, 2019.  
Pursuant to the Bidding Procedures, the Debtor may conduct an auction for the Purchased 
Assets (the “Auction”) beginning at 10:00 a.m. (Eastern Daylight Time) on November 
21, 2019 at the offices of Debtors’ counsel, Drinker Biddle & Reath LLP, 1177 Avenue 
of the Americas, 41st Floor, New York, New York 10036 or such other location as may 
be announced prior to the Auction to the Auction Participants.  Contact the Debtor’s 
investment banker, UBS Securities, LLC (“UBS”), Attn: Andrew Kramer, Telephone: 
(212) 821-6009, Email: andrew.kramer@ubs.com, for further information regarding the 
Debtors’ assets and/or making a bid. 

5. Participation at the Auction is subject to the Bidding Procedures and the Bidding 
Procedures Order. 

6. A hearing to approve the Sale of the Purchased Assets to the highest and best bidder will 
be held on November [25], at 10:00 a.m. (Eastern Daylight Time) at the Bankruptcy 
Court.  The hearing on the Sale may be adjourned without notice other than an 
adjournment in open court. 

7. Objections, if any, to the proposed Sale must be filed and served in accordance with the 
Bidding Procedures Order, and actually received no later than 5:00 p.m. (Eastern 
Daylight Time) on November [18], 2019. 

8. This notice is qualified in its entirety by the Bidding Procedures Order. 
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Dated: Wilmington, Delaware 
 [xxx], 2019 
 

DRINKER BIDDLE & REATH LLP 

___________________________________ 
Patrick A. Jackson (Del. Bar No. 4976) 
Joseph N. Argentina, Jr. (Del. Bar No. 5453) 
222 Delaware Avenue, Suite 1410 
Wilmington, DE 19801 
Tel:  (302) 467-4200 
Fax: (302) 467-4201 
Patrick.Jackson@dbr.com 
Joseph.Argentina@dbr.com 

-and- 

Michael P. Pompeo (admitted pro hac vice) 
Brian P. Morgan (admitted pro hac vice) 
1177 Avenue of the Americas, 41st Floor 
New York, NY 10036-2714 
Tel:  (212) 248-3140 
Fax:  (212) 248-3141 
Michael.Pompeo@dbr.com 
Brian.Morgan@dbr.com 
 
Proposed Counsel to the Debtors 
and Debtors in Possession 
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