
 

 

IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

In re: 

EARTH FARE, INC., et al.,1  

Debtors. 

Chapter 11 

Case No. 20-10256 (KBO) 

(Jointly Administered)  

Related Docket Nos. 33, 62, 70, 102 

OBJECTION AND RESERVATION OF RIGHTS OF  

KRG TORINGDON MARKET, LLC AND KRG CENTRE, LLC  

TO DEBTORS’ MOTION FOR ENTRY OF AN ORDER APPROVING DE MINIMIS 

ASSET SALE PROCEDURES AND OBJECTION TO PROPOSED CURE 

 

KRG Toringdon Market, LLC and KRG Centre, LLC (collectively, the “KRG Entities”), 

creditors and parties in interest in this bankruptcy case, by and through its undersigned counsel 

hereby jointly and severally object (the “Objection”) to the motion (Docket No. 33) (the “Motion”) 

pursuant to which the debtors (collectively, the “Debtors”) request, among other things, entry of 

an order assuming certain de minimis asset sales and procedures related thereto,2 and to the cure 

amount (the “Proposed Cure”) proposed by the Debtors in their First Notice of Possible 

Assumption and Assignment and Cure Amounts (Docket No. 70) (the “Cure Notice”).  In support 

of the Objection, the KRG Entities respectfully state as follows: 

 

 

 
1   The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax 

identification number, are: Earth Fare, Inc. (3936) and EF Investment Holdings, Inc. (8084). The mailing 

address for each of the Debtors is 220 Continuum Drive, Fletcher, North Carolina 28732. 

2   The Debtors also seek, pursuant to the Motion, approval of a potential sale of some or all of the Debtors’ 

assets, but have set an objection deadline with respect to such potential sale of February 20, 2020 at 4:00 

p.m. (Eastern).  Although the KRG Entities have raised their objections to the cure proposed by the Debtors 

in connection with their leases herein, each of the KRG Entities expressly reserves all of its rights to object 

to any non-de minimis asset sales involving any proposed transfer of designation rights with respect its 

lease or any proposed assumption and assignment of such lease.  
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BACKGROUND 

1. Earth Fare, Inc. (“Earth Fare”) and EF Investment Holdings, Inc. (each a “Debtor” 

and, collectively, the “Debtors”), filed voluntary petitions for relief under Chapter 11 of the 

Bankruptcy Code on February 4, 2020 (the “Petition Date”).   

A. The Toringdon Lease 

 

2. On or about August 19, 2003, Toringdon Market, LLC, predecessor-in-interest to  

KRG Toringdon Market, LLC (“KRG Toringdon”), as landlord, and Earth Fare, as tenant, entered 

into a lease agreement covering certain real property and improvements located at the Toringdon 

shopping center in Charlotte, North Carolina, as subsequently amended by the First Amendment 

to Lease dated December 15, 2017, by and between KRG Toringdon and Earth Fare (as amended 

the “Toringdon Lease”), a collective copy of which is attached hereto as Exhibit A.   

3. The Toringdon Lease expires by its own terms on March 31, 2025.  

4. Under the terms of the Toringdon Lease, the aggregate monthly rent obligations are 

$42,960.04.  These are comprised of base rent, and other recurring charges as follows: 

 

RNT Base Rent $31,503.66 

00 CAM CAM Charges $4,595.25 

RTX Real estate Taxes $5,136.68 

INS Insurance $805.45 

WSE Utilities $919.00 

 

These are identified on the Tenant Ledger attached hereto as Exhibit B.   

5. In the Cure Notice, the Debtors indicate that the estimated total cure amount related 

to the Toringdon Lease is $4,441.14 (the “Proposed Toringdon Cure”). 
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6. Based on KRG Toringdon’s books and records, the total cure claim, as of February 

12, 2020, related to the Toringdon Lease is $42,960.04 (the “KRG Toringdon Cure Claim”). 

7. KRG Toringdon objects to the Proposed Toringdon Cure and does not consent to 

the assumption and assignment of the Toringdon Lease unless the KRG Toringdon Cure Claim is 

promptly paid in full. 

B. The Rangeline Crossing Lease 

 

8. On or about May 15, 2012, KRG Centre, LLC (“KRG Centre”), as landlord, and 

Earth Fare, as tenant, entered into a lease agreement (the “Rangeline Crossing Lease”) covering 

certain real property and improvements located at the Rangeline Crossing shopping center in 

Carmel, Indiana.  A true and correct copy of the Rangeline Crossing Lease is attached hereto as 

Exhibit C.3 

9. The Rangeline Crossing Lease expires by its own terms on June 30, 2028.  

10. Under the terms of the Rangeline Crossing Lease, the aggregate monthly rent 

obligations are $44,492.28.  These are comprised of base rent, and other recurring charges as 

follows: 

RNT Base Rent  $ 32,479.17 

CAM CAM Charges $  4,582.90 

RTX Real Estate Taxes $ 6,453.92 

INS Insurance $    926.29 

SPS Specialty Agreement (Pylon Sign) $     50.00 

 

These are identified on the Tenant Ledger attached hereto as Exhibit D. 

 
3 The Toringdon Lease and the Rangeline Crossing Lease shall be collectively referred to herein as the KRG Leases. 
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11. In the Cure Notice, the Debtors indicate that the estimated total cure amount related 

to the Rangeline Crossing Lease is $93,587.21 (the “Proposed Rangeline Cure”). 

12. Based on KRG Centre’s books and records, the total cure claim, as of February 12, 

2020, related to the Rangeline Crossing Lease is $113,476.84 (the “KRG Centre Cure Claim” and 

together with the KRG Toringdon Cure Claim, collectively, the “KRG Cure Claim”).   

13. KRG Centre objects to the Proposed Rangeline Cure and does not consent to the 

assumption and assignment of the Rangeline Crossing Lease unless the KRG Centre Cure Claim 

is promptly paid in full. 

OBJECTION 

14. The KRG Entities expressly join in the objection filed by RGOP 2, LLC (Docket 

No. 102). 

15. The KRG Entities further object to the Bidding Procedures on the grounds that they 

do not contemplate landlord participation in the proposed auction in connection with their own 

leased premises. The Bidding Procedures contain numerous requirements that do not apply to 

landlords and/or present unnecessary obstacles to landlord participation in the potential assumption 

and assignment of their leases. 

16. With respect to leased commercial real estate, landlords are the functional 

equivalent of secured lenders.  Section 365(b)(1)(A) of the Bankruptcy Code provides that a trustee 

may not assume an unexpired lease “unless, at the time of assumption of such . . . lease, the trustee 

cures, or provides adequate assurance that the trustee will promptly cure” any monetary defaults 

under the lease.  11 U.S.C. § 365(b)(1)(A). 

17. KRG Entities should be not be required to submit a cash deposit in order to be 

deemed a “Qualifying Bidder” and to participate in the Auction as to their own properties.   Rather, 

Case 20-10256-KBO    Doc 103    Filed 02/13/20    Page 4 of 6



 

5 

 

they should be allowed to credit bid some or all of the KRG Cure Claim attributable to the KRG 

Leases. 

18. Likewise, paragraph 3(b) through (d) of the Bidding Procedures (Participation 

Requirements), and paragraph 8(e) through (t) of the Bidding Procedures (Bid Requirements) 

should be waived as to the KRG Entities. The KRG Entities’ participation, if any, in the Auction 

would be limited to the KRG Leases and as to their own properties.  Thus, these provisions are 

extraneous and unduly burdensome. 

19. Further, the Debtors should be required to advise the KRG Entities whether any 

Stalking Horse Bid has been submitted as to either or both of the KRG Leases at least forty-eight 

(48) hours prior to the Bid Deadline.    

RESERVATION OF RIGHTS AND JOINDER 

20. By filing the Objection, neither of the KRG Entities waives, and each of the KRG 

Entities hereby expressly reserves, its rights to supplement or amend this Objection and assert 

additional objections to the Motion, including based on any responses to discovery that the KRG 

Entities may serve in connection with the Motion and this Objection.  Moreover, each of the KRG 

Entities hereby joins in any objections that may be filed by any other party-in-interest, including 

other landlords or contract counterparties. 
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CONCLUSION 

Accordingly, for the reasons set forth above, each of the KRG Entities respectfully request 

that this Court (i) deny the Motion and (ii) grant each of the KRG Entities such other and further 

relief as is just and appropriate under the circumstances.  

Dated:  February 13, 2020   CHIPMAN BROWN CICERO & COLE, LLP 

Wilmington, Delaware 

/s/ Mark L .Desgrosseilliers   

Mark L. Desgrosseilliers (No. 4083) 

Hercules Plaza 

1313 North Market Street, Suite 5400 

Wilmington, Delaware 19801 

Telephone: (302) 295-0192 

Email:  desgross@chipmanbrown.com  

Counsel for KRG Toringdon Market, LLC, and 

KRG Centre, LLC 
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