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LIQUIDATING TRUST AGREEMENT

THIS LIQUIDATING TRUST AGREEMENT (the “Agreement” or “Liquidating Trust
Agreement”), dated as of this____ day of , 2015, is entered into by and among Old CSH,
Inc. f/k/a Country Stone Holdings, Inc., Old CS&S, Inc. f/k/a Country Stone & Soil, Inc., Old
CS&SM, Inc. f/k/a Country Stone and Soil of Minnesota, Inc., Old CS&SW, Inc. f/k/a Country
Stone and Soil of Wisconsin, Inc., Old CS, Inc. f/k/a Country Stone, Inc., Old FWLS, Inc. f/k/a
Fort Wayne Landscape Supply, Inc., Old GTI, LLC f/k/a Green Thumb of Indiana, LLC, Old IF,
Inc. f/k/a Infinity Fertilizers, Inc., Old IL&G, Inc. f/k/a Infinity Lawn and Garden, Inc., Old IS,
Inc. f/k/a Infinity Seed, Inc., Old MPC, Inc. f/k/a Millburn Peat Company, Inc., Old QCE, Inc.
f/k/a Quad City Express, Inc., Old R&DCPI, Inc. f/k/a R & D Concrete Products of Indiana, Inc.,
Old R&DCW, Inc. f/k/a R & D Concrete of Wisconsin, Inc., Old R&DP, Inc. f/k/a R & D
Concrete Products, Inc., Old RIC, Inc. f/k/a Rock Island Contractors, Inc., and Old WS&G, Inc.
f/k/a Wilhelm Sand & Gravel, Inc. (each a “Debtor” and, collectively, the “Debtors”), as settlors
(the “Settlors™), and Rich Newman as Liquidating Trustee (the “Liquidating Trustee™).

RECITALS:

WHEREAS, on October 24, 2014, the Debtors filed voluntary petitions under chapter 11
of title 11 of the United States Code. The Debtors’ respective chapter 11 cases are being jointly
administered under Case No. 14-81854; and

WHEREAS, the Debtors and the Committee filed their Joint Plan of Liquidation on July
__, 2015 (as amended, modified, or supplemented, the “Plan”);* and

WHEREAS, the Plan was confirmed by the Bankruptcy Court by Order entered
__, 2015 (the “Confirmation Order”); and

WHEREAS, the Plan’s Effective Date occurred on __, 2015 (the “Effective
Date™); and

WHEREAS, the Plan contemplates, on the Effective Date, (a) the creation of the
Liquidating Trust (as defined below), (b) the creation of beneficial interests in the Liquidating
Trust in the holders of Allowed Claims (collectively, the “Beneficiaries” and, each individually,
a “Beneficiary”), (c) the vesting in the Liquidating Trust of the Liquidating Trust Assets, (d) the
establishment in the Liquidating Trust of the exclusive right to, without limitation, (i) review,
reconcile, or object to Claims and resolve such objections as set forth in the Plan, (ii) pursue
Causes of Action transferred to the Liquidating Trust, including, but not limited to, any
Avoidance Actions, and (iii) calculate and make distributions to Holders of Allowed Claims
pursuant to the procedures for allowing Claims and making distributions prescribed in the Plan.
The Liquidating Trust Assets include, without limitation: (a) the Estate Funds; and (b) all Causes
of Actions, including the Honkamp Claim; and

1 Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the
Plan.
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WHEREAS, this Agreement is entered into in accordance with, and to facilitate the
implementation and execution of, the Plan; and

WHEREAS, the Liquidating Trust is organized for the primary purposes described in
Section 1.3 below; and

WHEREAS, the Liquidating Trustee’s activities, powers and duties are those determined
to be reasonably necessary to, and consistent with, accomplishment of these purposes; and

WHEREAS, under the terms of the Plan and the Confirmation Order, effective as of the
Effective Date, the Estates shall transfer and shall be deemed to have irrevocably transferred to
the Liquidating Trust, for and on behalf of the Beneficiaries, with no reversionary interest in the
Debtors, the Liquidating Trust Assets existing as of the Effective Date, including, without
limitation, the Estate Funds and all Causes of Action, and all rights and remedies of the Debtors
that are expressly included therewith; and

WHEREAS, under the terms of the Plan and the Confirmation Order, the Debtors shall
transfer and shall be deemed to have irrevocably transferred to the Liquidating Trust, for and on
behalf of the Beneficiaries, with no reversionary interest in the Debtors, the Liquidating Trust
Assets, if any, that are received by the Debtors after the Effective Date; and

WHEREAS, the Liquidating Trust is established for the sole purpose of holding and
liquidating its assets, for the sole benefit of the Beneficiaries, in accordance with Treasury
Regulation Section 301.7701-4(d), with no objective or authority to continue or engage in the
conduct of a trade or business; and

WHEREAS, the Liquidating Trust is intended to qualify as a liquidating trust for federal
income tax purposes, within the meaning of Treasury Regulations Section 301.7701-4(d) and to
be exempt from the requirements of the Investment Company Act of 1940 pursuant to Sections
7(a) and 7(b) thereof; and

WHEREAS, the Debtors are joining in the execution of this Agreement as of the
Effective Date in accordance with the Plan;

NOW, THEREFORE, pursuant to the Plan and the Confirmation Order, in
consideration of the premises and agreements contained herein, and other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged and affirmed, the
parties hereto agree as follows:

ARTICLE |
ESTABLISHMENT OF TRUST

1.1  Creation and Name. In accordance with the Plan, there is hereby created a trust
which shall be known as the “CSH Liquidating Trust” (hereinafter, the “Liquidating Trust”) and
which is the trust created pursuant to Section 3.3 of the Plan.




Case 14-81854 Doc 469 Filed 08/20/15 Entered 08/20/15 12:59:21 Desc Main
Document  Page 3 of 27

1.2 Declaration of Trust.

1.2.1 In consideration of the confirmation of the Plan under the Bankruptcy
Code, the Debtors and the Liquidating Trustee have executed this Agreement and,
effective on the Effective Date of the Plan, in accordance with Sections 3.1 and 3.3.2 of
the Plan and Bankruptcy Code section 1123(b)(3), the Estates are hereby deemed to
have irrevocably assigned, transferred and conveyed to the Liquidating Trustee, and to
the Liquidating Trustee’s successors and assigns, all the right, title and interests of the
Debtors and the Debtors’ Estates in and to the Liquidating Trust Assets (whether
existing as of the Effective Date or as of a later date), with no reversionary interest
whatsoever therein of the Debtors, to have and to hold unto the Liquidating Trustee and
the Liquidating Trustee’s successors and assigns forever, in trust nevertheless, under
and subject to the terms and conditions of this Agreement and of the Plan, for the
benefit of the Beneficiaries and their successors and assigns as permitted for under the
Plan and this Agreement. The use and distribution of the Liquidating Trust Assets to
the Beneficiaries shall be made in accordance with this Agreement and the Plan.

1.2.2 On the Effective Date, the Liquidating Trust shall: (i) take possession of
all books, records, and files of the Debtors and their Estates related to the Liquidating
Trust Assets, and (ii) provide for the retention and storage of such books, records, and
files until such time as the Liquidating Trust determines, in accordance with the
Liquidating Trust Agreement, that retention of same is no longer necessary or required.
All such Liquidating Trust Assets shall be delivered to the Liquidating Trust free and
clear of interests, claims, liens, or other encumbrances of any kind, except the Allowed
Claims of the Beneficiaries. Moreover, on the Effective Date, all privileges with
respect to any of the Liquidating Trust Assets, including the attorney/client privilege, to
which the Debtors are entitled shall be automatically vested in, and available for
assertion by or waiver on behalf of, the Liquidating Trust. To the extent any of the
foregoing does not automatically occur on the Effective Date or is not effectuated
through the Confirmation Order or this Agreement, the Debtors shall, on the Effective
Date, execute such other and further documents as are reasonably necessary to
effectuate all of the foregoing

1.3 Purposes of Trust. The Liquidating Trust shall be established solely for the
purpose of holding and administering the Liquidating Trust Assets in accordance with Treasury
Regulation Section 301.7701-4(d), all pursuant to the provisions of the Plan, with no objective to
continue or engage in the conduct of a trade or business. Accordingly, the Liquidating Trustee
shall hold the Liquidating Trust Assets pursuant to the terms of this Agreement and the Plan (and
shall not unreasonably prolong the duration of the Liquidating Trust) by engaging in the
following activities: (a) effect all actions and execute all agreements, instruments and other
documents necessary to implement the Liquidating Trust provisions of the Plan; (b) accept,
preserve, receive, collect, manage, invest, supervise, prosecute, settle, and protect the
Liquidating Trust Assets (directly or through its professionals, in accordance with the Plan);
(c) sell, liquidate, transfer, distribute, abandon, or otherwise dispose of the Liquidating Trust
Assets (directly or through its professionals) or any part thereof or any interest in this Plan upon
such terms as the Liquidating Trustee determines to be necessary, appropriate, or desirable;
(d) calculate and make distributions to Holders of Allowed Claims pursuant to the procedures for
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allowing Claims and making distributions prescribed in the Plan; (¢) comply with the Plan and
exercise the Liquidating Trustee’s rights and fulfill his or her obligations thereunder; (f) review,
reconcile, or object to Claims and resolve such objections as set forth in the Plan; (g) pursue
Causes of Action transferred to the Liquidating Trust, including, but not limited to, any
Avoidance Actions; (h) subject to Section 3.5 of the Plan, retain and compensate professionals to
represent the Liquidating Trustee, as necessary and appropriate to comply with the terms of this
Plan and the Liquidating Trust Agreement without further authority from the Bankruptcy Court;
(i) establish and maintain a Disputed Claims Reserve; (j) cause to be filed appropriate Tax
returns and other reports on behalf of the Liquidating Trust and pay Taxes or other obligations
owed by the Liquidating Trust; (k) exercise such other powers as may be vested in the
Liquidating Trustee under the Liquidating Trust Agreement or the Plan, or as deemed by the
Liquidating Trustee to be necessary and proper to implement the provisions of the Plan and the
Liquidating Trust Agreement; (I) object to the amount of any Claim on the Schedules if the
Liquidating Trustee determines in good faith that the Claim is invalid or has previously been
paid or satisfied; (m) pay any and all residual statutory fees of the Debtors as provided in Section
2.1.1.b of the Plan; and (n) dissolve the Liquidating Trust in accordance with the terms of the
Liquidating Trust Agreement. The Liquidating Trust will not hold itself out as an investment
company and will not conduct a trade or business. At no time shall the Liquidating Trust control
or operate the business of the Debtors or any assets of the Debtors other than the Liquidating
Trust Assets.

14 Liquidating Trustee’s Acceptance. The Liquidating Trustee accepts the trust
imposed on the Liquidating Trustee by this Agreement and agrees to observe and perform that
trust, on and subject to the terms and conditions set forth in this Agreement. In connection with
and in furtherance of the purposes of the Liquidating Trust, the Liquidating Trustee hereby
expressly accepts the transfer of the Liquidating Trust Assets (whether transferred as of the
Effective Date or a later date), subject to the provisions of the Plan and this Agreement.

ARTICLE Il
FUNDING OF THE LIQUIDATING TRUST AND EXPENSES

2.1  Funding from Estates. On the Effective Date, the Debtors will transfer to the
Liquidating Trust (a) any remaining Estate Funds, and (b) the Liquidating Trust Assets, to the
extent any of the foregoing are available to the Debtors at that time. Additional funding of the
Liquidating Trust will be derived from the Liquidating Trust’s liquidation of the Liquidating
Trust Assets.

2.2 Subsequent Funding. To the extent that certain Liquidating Trust Assets
become available at a later date, such Liquidating Trust Assets will be deposited with the
Liquidating Trust within five (5) Business Days of the date that such Liquidating Trust Assets
become available. Except as otherwise ordered by the Bankruptcy Court, the Liquidating Trust
Expenses (as defined below) shall be paid from the Liquidating Trust Assets without further
order of the Bankruptcy Court; provided, however, that the reasonable fees, costs, and expenses
of the Liquidating Trust, including, without limitation, (a) the compensation paid to and expenses
incurred or as estimated by the Liquidating Trustee to be incurred by the Liquidating Trustee in
the administration of the Liquidating Trustee’s duties or as contemplated pursuant to this
Agreement, (b) the fees and expenses of the Liquidating Trustee’s Professionals and (c) the fees
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and expenses of any other service providers, all as provided for in this Agreement (collectively,
the “Liquidating Trust Expenses”), shall be subject to the procedures and review set forth in
Section 6.5 of this Agreement.

ARTICLE I
LIQUIDATION OF CAUSES OF ACTION AND INTERVENTION

3.1 Liquidation of Causes of Action. The Liquidating Trustee shall take such steps
as the Liquidating Trustee deems necessary to investigate, pursue, litigate, settle, compromise,
transfer, sell, dispose of and/or abandon all or any of the Causes of Action to reduce the Causes
of Action to Cash proceeds and to make distributions of the Cash proceeds to Beneficiaries as
required under the Plan and this Agreement.

3.2 Honkamp Claim. On the Effective Date, the Liquidating Trustee shall:
(@) preserve, manage, and protect the Honkamp Claim (directly or through any retained
professionals); (b) retain and compensate professionals, as necessary and appropriate to litigate
the Honkamp Claim, provided, however, that the Liquidating Trustee shall retain Katten Muchin
Rosenman LLP to prosecute the Honkamp Claim unless that firm declines the engagement
within 14 days after the Confirmation Date or, following its retention, that firm has been
replaced for good cause shown; and (c) bring or abandon the Honkamp Claim no later than 60
days after the Confirmation Date. In the event, as a result of the First Midwest Actions or
otherwise, First Midwest is determined by a Final Order to have a properly perfected,
unavoidable security interest on the Honkamp Claim, (v) on the date of such Final Order, the
Liquidating Trustee shall be excused from further obligations to prosecute any Honkamp Claim,
(w) on the date of such Final Order, First Midwest shall be the sole party in interest with the
responsibility for the prosecution of any Honkamp Claim, (x) within fourteen (14) days
following the entry of such Final Order, First Midwest shall reimburse the Liquidating Trust for
all costs the Liquidating Trustee incurred in connection with the Honkamp Claim through the
date of such Final Order, (y) First Midwest shall be obligated to remit to the Liquidating Trustee,
for the benefit of the Liquidating Trust, any litigation recoveries or proceeds of the Honkamp
Claim in excess the amount necessary to satisfy in full the First Midwest Claim, and (z) First
Midwest shall obtain the consent of the Liquidating Trustee prior to finalizing any compromise
or settlement of the Honkamp Claim, which consent shall not be unreasonably withheld or
delayed.

3.3 Intervention. On the Effective Date, and without having to obtain any further
order of the Bankruptcy Court, the Liquidating Trustee is authorized to (a) intervene as plaintiff,
movant or additional party, as appropriate in any Causes of Action, including the First Midwest
Action, other than those Causes of Action released pursuant to the Plan (whether asserted in
actions, adversary proceedings, contested matters, avoidance actions or motions or otherwise
which were filed prior to the Effective Date), where the subject matter of any such cause of
action involves a Cause of Action, but subject to the limitations regarding the Honkamp Claim
provided in Section 3.2, and (b) subject to the terms of the Plan, intervene or seek to be
substituted in place of the Debtors’ Estates in connection with the prosecution of any objections
to Disputed Claims.
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ARTICLE IV
DISTRIBUTION OF LIQUIDATING TRUST ASSETS

4.1  Distribution of Liquidating Trust Assets to Beneficiaries.

4.1.1 Distribution Dates. On or as soon as reasonably practicable after the
Effective Date (such date, the “Initial Distribution Date”), the Liquidating Trustee shall
make initial distributions in accordance with the Plan and Section 4.1 of this Agreement.

4.1.2 Distributions to Beneficiaries. On each applicable Distribution Date, the
Liquidating Trustee will distribute the Liquidating Trust Assets that have been converted
to Cash to each Beneficiary after payment of or reserve for the items described in Section
4.2. The Liquidating Trustee shall distribute Liquidating Trust Assets that have been
converted to Cash to the Beneficiaries in accordance with the Plan and this Agreement.

4.1.3 Required Deductions From Liquidating Trust Assets. Prior to
distribution of any portion of the Liquidating Trust Assets to any Beneficiary, the
Liquidating Trustee shall, when becoming due and payable, (a) pay all Allowed
Administrative Claims of professionals and members of the Creditors” Committee that
were not paid from funds allocated to them in the Carve Out, as defined and established
pursuant to the Final Order Authorizing Debtors to (1) Obtain Post-Petition Financing
pursuant to Section 364 of the Bankruptcy Code, (2) Provide Adequate Protection, (3)
Grant Liens, Security Interests and Superpriority Claims to the Post-Petition Lender, (4)
Use of Cash Collateral, (5) Enter into Debtor-in-Possession Loan and Security
Agreement, and (6) Granting Related Relief [Doc. 108], (b) pay all amounts payable
pursuant to 28 U.S.C. 8§ 1930, if any, on account of funds distributed by the Liquidating
Trust, (c) pay to any taxing authorities, as necessary, any taxes of the Liquidating Trust,
(d) pay the Liquidating Trustee’s Professionals, in accordance with Sections 6.4 and 6.5.2
hereof, for services rendered and expenses incurred; (e) pay to the Liquidating Trustee, in
accordance with Section 6.5.1 hereof, the Liquidating Trustee’s compensation and
reasonable and necessary expenses incurred in fulfilling the Liquidating Trustee’s
obligations set forth in the Plan and in this Agreement; (f) pay any additional expenses
incurred in fulfilling the obligations of the Liquidating Trustee set forth in the Plan and in
this Agreement and not specifically identified in this Section 4.1.3; (g) use reasonable
efforts to establish sufficient reserves for the Disputed Claims Reserve in accordance
with Section 4.2 below; and (h) use reasonable efforts to establish sufficient reserves for
taxes and Liquidating Trust Expenses that may be necessary to administer the Liquidating
Trust until his termination (as estimated by the Liquidating Trustee).

4.2  Distribution Reserve Account. On the Effective Date, the Liquidating Trustee
shall establish and maintain one or more bank and/or other investment account(s) into which the
Liquidating Trustee shall, in accordance with this Section 4.2 and Section 5.1 of this Agreement,
deposit undeliverable and unclaimed distributions, and Liquidating Trust Assets that are not then
distributable to a holder of a Disputed Claim but shall be held by the Liquidating Trustee
pending a final determination as to allowance of such Disputed Claim (individually and
collectively, the “Distribution Reserve Account”). The Liquidating Trustee shall deposit into the
Distribution Reserve Account on each Distribution Date, pending resolution of Disputed Claims,
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that portion of Liquidating Trust Assets that would otherwise be distributable in accordance with
the Plan in respect of such Disputed Claims, if such Disputed Claims had then constituted
Allowed Claims entitled to receive Liquidating Trust Assets in accordance with the Plan.
Distributions to Holders of Claims that were Disputed as of the Effective Date shall be made in
accordance with Section 5.2 below.

4.3  [Reserved / Intentionally Omitted].
4.4  Time of Distributions.

4.4.1 Distributions for Claims Allowed as of the Effective Date. The
Liquidating Trustee shall make the initial distribution to the Beneficiaries on a date
determined by the Liquidating Trustee in accordance with Section 4.1.1 of this
Agreement after sufficient Liquidating Trust Assets have been received and appropriate
reserves have been established for, among other items, the Disputed Claims. The
Liquidating Trustee shall make such other distributions to the Beneficiaries on such dates
determined by the Liquidating Trustee in accordance with Section 4.1.1 of this
Agreement; provided that (a) the Liquidating Trustee shall not distribute any Liquidating
Trust Assets to any Beneficiary prior to the earliest date on which the Beneficiary is
entitled to receive such distributions in accordance with the Plan, and (b) the Liquidating
Trustee shall not be required to make any distribution to the Beneficiaries if the
Liquidating Trust Assets available for distribution to the Beneficiaries are not sufficient,
in the Liquidating Trustee’s reasonable discretion, to justify incurring the Liquidating
Trust Expenses necessarily associated with making distribution of monies.

4.4.2 Distributions on Account of Claims Allowed After the Effective Date.
Except as otherwise provided in a Final Order or as agreed to by the relevant parties,
distributions to Beneficiaries on account of Disputed Claims that become Allowed (in
whole or in part, as applicable) after the Effective Date shall be made on the Periodic
Distribution Date that is at least 30 days after all or part of the Disputed Claim becomes
an Allowed Claim.

45  Delivery of Distributions.

45.1 Distribution Record Date. As of the close of business on the date of
entry of the Confirmation Order (the “Distribution Record Date”), the Claims register
shall be closed, and there shall be no further changes as to the record holder of any
Claim. The Liquidating Trustee (or any entity chosen to make or facilitate Distributions
pursuant to the Plan and this Agreement, the “Disbursing Agent”) shall not have any
obligation to recognize any transfer of any Claim occurring after the Distribution Record
Date, and shall instead be authorized and entitled to recognize and deal for all purposes
under the Plan and this Agreement with only those record holders stated on the Claims
register as of the close of business on the Distribution Record Date; provided, however,
the Liquidating Trustee may choose, in his sole discretion, to recognize a transfer of any
Claim upon presentation of appropriate and acceptable documentation.
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4.5.2 Distributions of Cash. Distributions to Beneficiaries may be made by
either check drawn on a domestic bank or wire transfer. Checks issued by the Disbursing
Agent to any Beneficiary shall be null and void if not negotiated within 120 days after the
date of issuance thereof. Requests for reissuance of any check shall be made directly to
the Liquidating Trustee or the Disbursing Agent by the Beneficiary to whom such check
originally was issued, and the Liquidating Trustee may require supporting documents as
evidence of the Beneficiary’s right to such check. Any Claim with respect to such a
voided check shall be made on or before 180 days after the date of issuance of such
check. After such date, all Claims in respect of void checks shall be discharged and
forever barred.

4.5.3 De Minimis Distributions. The Disbursing Agent shall not be required to
make any interim distributions in an amount less than $100.00 (provided that any such
payments shall be withheld until final distribution under the Plan). Notwithstanding
anything herein to the contrary, the Disbursing Agent shall not be required to make any
final distributions in an amount less than $25.00. In the event there are funds remaining
after final distributions, the Liquidating Trustee is authorized to donate any such
remaining funds to a recognized tax-exempt charity pursuant to Article IX of this
Agreement.

4.5.4 Fractional Dollars. Notwithstanding anything to the contrary contained
in this Agreement, the Disbursing Agent shall not be required to make distributions or
payments of fractions of dollars. Whenever any payment of a fraction of a dollar under
the Plan or this Agreement would otherwise be called for, the actual payment shall reflect
a rounding of such fraction to the nearest whole dollar (up or down), with half dollars or
less being rounded down.

4.5.5 Provision of Tax ldentification Number. If the Liquidating Trustee
requests a tax identification number of any Beneficiary by certified mail and (i) does not
receive a response to such request within sixty (60) days, sends a second request by
certified mail and again receives no response within sixty (60) days or (ii) the request is
returned to the Liquidating Trustee as undeliverable and the Liquidating Trustee is unable
to determine a correct address after reasonable efforts, then no further distributions shall
be made to such Beneficiary unless the Liquidating Trustee is notified in writing within
six months after the date that the initial request was sent of such Beneficiary’s tax
identification number (subject to the Liquidating Trustee’s right to require supporting
documents evidencing that the tax identification number is that of the rightful
Beneficiary), in which case all currently due missed distributions shall be made to such
Beneficiary on the next Periodic Distribution Date, and shall not be supplemented with
any interest, dividends or other accruals of any kind. If the Liquidating Trustee does not
receive notice of a Beneficiary’s tax identification number within six months after the
date of the initial request for a tax identification number, then all distributions to the
Beneficiary that has not provided a tax identification number shall be treated as
unclaimed property in accordance with Section 4.5.7 below.

4.5.6 Undeliverable Distributions. Except as provided below, distributions
returned to a Disbursing Agent or otherwise undeliverable will remain in the possession
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of the Disbursing Agent until such time as a distribution becomes deliverable. The
Liquidating Trustee holding undeliverable Cash will invest such Cash in a manner
consistent with this Agreement. If any distribution to a Beneficiary is returned to the
Disbursing Agent as undeliverable, no further distributions shall be made to such
Beneficiary unless the Liquidating Trustee is notified in writing within ninety (90) days
after the date that the undeliverable distribution is sent of such Beneficiary’s then-current
address (subject to the Liquidating Trustee’s right to require supporting documents
evidencing that the request is made by the rightful Beneficiary), in which case all
currently due missed distributions shall be made to such Beneficiary on the next Periodic
Distribution Date, and shall not be supplemented with any interest, dividends or other
accruals of any kind. The Liquidating Trustee holding undeliverable Cash will invest
such Cash in a manner consistent with this Agreement. If the Disbursing Agent does not
receive notice of a Beneficiary’s current address within ninety (90) days after the date of
distribution of an undeliverable check, then all undeliverable distributions then due or
thereafter payable shall be treated as unclaimed property in accordance with Section 4.5.7
below.

45.7 Unclaimed Distributions. All distributions to Beneficiaries that are
undeliverable or unclaimed within the earlier of one (1) year of such distribution and the
date that is ninety (90) days prior to the Final Distribution Date shall be deemed
unclaimed property under Bankruptcy Code section 347(b) and shall revest in the
Liquidating Trust. In such cases, unclaimed distributions held by a Disbursing Agent
will be returned to the Liquidating Trust for distribution to other creditors, and upon such
revesting, the Claim of any Beneficiary or its successors with respect to such property
shall be cancelled, discharged and forever barred notwithstanding any applicable federal
or state escheat, abandoned or unclaimed property laws to the contrary, and the
Disbursing Agent shall not be required to make distributions on account of any such
Claims. Any distributions that are made on the Final Distribution Date and that are
undeliverable or (in the event of a distribution made by check) remain uncashed for one
hundred-eighty (180) days after the Final Distribution Date shall be distributed to a
charitable organization selected by the Liquidating Trustee. Upon such distribution, the
Liquidating Trustee shall be deemed to have satisfied his or her obligations to make
distributions under the Plan and shall not be required to make additional distributions.

ARTICLE V
DISPUTED CLAIMS

5.1  Deposit into Reserve. Distributions of proceeds of Liquidating Trust Assets with
respect to Disputed Claims shall be deposited into the Distribution Reserve Account as set forth
in Section 4.2 of this Agreement. The amount deposited shall be determined by the Liquidating
Trustee. The Liquidating Trustee may invest any Cash that is withheld in the Distribution
Reserve Account in accordance with Section 6.9 of this Agreement. Notwithstanding any such
investment and the addition to Liquidating Trust Assets of any income earned in respect thereof,
in the event such Claim ultimately becomes an Allowed Claim, nothing in this Agreement shall
be deemed to entitle the holder of a Disputed Claim to postpetition or post-Effective Date
interest on such Claim.
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5.2 Distributions After Allowance. On the first Distribution Date that is at least 30
days after all or part of a Disputed Claim becomes an Allowed Claim, the Disbursing Agent will
(1) distribute to the holder of such Allowed Claim any property in the Distribution Reserve
Account that would have been distributed to such Beneficiary on the Distribution Dates on which
distributions previously were made to Beneficiaries if the Allowed Claim in issue had been an
Allowed Claim (in whole or in part, as applicable) on such earlier Distribution Dates; and
(2) distribute any remaining property held in the Distribution Reserve Account on account of any
resolved Disputed Claim in accordance with the Plan and this Agreement. After a Final Order
has been entered, or other final resolution has been reached with respect to all Disputed Claims,
any remaining property held in the Distribution Reserve Account will return to Liquidating Trust
Assets and be distributed in accordance with the Plan and this Agreement.

5.3  No Partial Distributions. Except as otherwise agreed by the relevant parties, the
Liquidating Trustee shall not be required to (a) make any partial payments or partial distributions
on account of a Disputed Claim until all such disputes in connection with such Disputed Claim
have been resolved by settlement or Final Order or (b) make any distributions on account of an
Allowed Claim of any Beneficiary that holds both an Allowed Claim and a Disputed Claim,
unless and until all objections to the Disputed Claim have been resolved by settlement or Final
Order

5.4 Pending Causes of Action. Notwithstanding anything to the contrary contained
in the Plan or in this Agreement, the Liquidating Trustee shall not pay any distribution to any
current or prospective defendant in a Cause of Action that has or may have any liability to the
Liquidating Trust with respect to a Cause of Action, which distribution may be paid, if at all,
only after the Beneficiary of such Claim has discharged its liability to the Liquidating Trustee on
account of such Cause of Action, by settlement or otherwise.

ARTICLE VI
GENERAL POWERS, RIGHTS AND OBLIGATIONS
OF THE LIQUIDATING TRUSTEE

6.1  Appointment of Liquidating Trustee. Pursuant to Article Ill of the Plan, the
Committee, with the reasonable consent of the Debtors, has appointed Rich Newman as the
Liquidating Trustee and the Liquidating Trustee shall become the Liquidating Trustee on the
Effective Date.

6.2  Trust Advisory Committee. There will be a trust advisory committee (the
“Trust Advisory Committee™), the initial composition of which shall be selected by the
Committee, to approve certain material decisions of the Liquidating Trustee, including (i) the
sale or liquidation of non-Cash Liquidating Trust Assets for greater than $250,000, (ii) the
commencement, settlement, compromise, abandonment, or withdrawal of any Cause of Action
with face value greater than $100,000, (iii) the settlement or compromise of any Disputed Claims
with face value greater than $50,000 for an Administrative Claim, Priority Tax Claim, or Other
Priority Claim, or greater than $250,000 for a General Unsecured Claim; (iv) the retention of
professionals by the Liquidating Trust and (v) any other matters which the Liquidating Trustee
determines, in his sole discretion, to bring before the Trust Advisory Committee.

10
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6.3 Legal Title. The Liquidating Trustee shall hold legal title to all Liquidating Trust
Assets except that the Liquidating Trustee may cause legal title or evidence of title to any of the
Liquidating Trust Assets to be held by any nominee or person, on such terms, in such manner
and with such power as the Liquidating Trustee may determine advisable.

6.4  General Powers. Except as otherwise provided and expressly limited in the Plan
or this Agreement, but without prior or further authorization, the Liquidating Trustee may
control and exercise authority over the Liquidating Trust Assets, over the acquisition,
management and disposition thereof and over the management and conduct of the affairs of the
Liquidating Trust to the same extent as if the Liquidating Trustee were the sole owner of the
Liquidating Trust Assets in the Liquidating Trustee’s own right; provided, however, that such
control and authority over the Liquidating Trust Assets shall be subject to the requirements set
forth in Section 6.4.1 below. The Liquidating Trustee shall execute all agreements and other
documents with the signature “as Liquidating Trustee.”

6.4.1 In connection with the management and use of the Liquidating Trust
Assets and except as otherwise expressly limited in this Agreement, the Plan, or the
Confirmation Order, the Liquidating Trustee shall have, in addition to any powers
conferred on the Liquidating Trustee by any other provision of this Agreement,
Bankruptcy Code sections 704 and 1106 (with the benefit of periods of limitation
applicable to a Liquidating Trustee in bankruptcy) or Rule 2004 of the Bankruptcy Rules,
but subject to the approval of the trust advisory committee to the extent required under
Section 3.3.3 of the Plan or this Agreement, the power to take any and all actions in the
Liquidating Trustee’s discretion as are necessary or advisable to effectuate the purposes
of the Liquidating Trust, including, without limitation, the power and authority:

@) to effect all actions and execute all agreements, instruments and
other documents necessary to implement the provisions of the Plan as it relates to
the Liquidating Trust Assets and this Agreement;

(b) to accept the Liquidating Trust Assets transferred and provided to
the Liquidating Trust under this Agreement and the Plan;

(©) to hold the Liquidating Trust Assets for the benefit of the
Beneficiaries, whether their Claims are Allowed on or after the Effective Date;

(d) to investigate, prosecute, settle, sell and/or abandon rights, Causes
of Action, or litigation of the Liquidating Trust, including, without limitation,
Causes of Action, including the Honkamp Claim, on such terms and for such
consideration as the Liquidating Trustee deems desirable or appropriate;

(e) to monitor and enforce the implementation of the Plan as it relates
to the Liquidating Trust Assets;

()] to file all tax and regulatory forms, returns, reports and other
documents required with respect to the Liquidating Trust;

11



Case 14-81854 Doc 469 Filed 08/20/15 Entered 08/20/15 12:59:21 Desc Main
Document  Page 12 of 27

(9) to object to Claims and manage, control, prosecute, settle,
compromise, withdraw or resolve, in any manner on behalf of the Liquidating
Trust, objections to Claims on account of which the Liquidating Trustee will be
responsible (if Allowed) for making distributions under the Plan and this
Agreement;

(h) to distribute Liquidating Trust Assets to Beneficiaries in
accordance with the terms of the Plan and this Agreement;

Q) to hold, manage, and distribute Cash or non-Cash Liquidating
Trust Assets obtained through the exercise of his power and authority as long as
such management is consistent with the Liquidating Trust’s status as a liquidating
trust within the meaning of Treasury Regulation Section 301.7701-4(d) and which
actions are merely incidental to its liquidation and dissolution;

() establish and administer any necessary reserves for Disputed
Claims that may be required with regard to the Agreement;

(k) object to the Claims and prosecute, settle, compromise, withdraw
or resolve in any manner, in accordance with this Agreement, any litigations or
proceedings related to the Liquidating Trust Assets;

() to act as a signatory to the Debtors for all purposes relating to the
Liquidating Trust Assets, including those associated with the novation of
contracts and, for the avoidance of doubt, subject to the final sentence of Section
1.3 of this Agreement;

(m)  to endorse the payment of notes or other obligations of any Person
or to make contracts with respect thereto in each case relating to the Liquidating
Trust Assets;

(n) employ and compensate Professionals and other agents, provided,
however, that any such compensation shall be made only out of the Liquidating
Trust Assets;

(o) to engage in all acts that would constitute ordinary course of
business in performing the obligations of a trustee under a trust of this type;

(p)  toremove all or any of the Liquidating Trust Assets or the situs of
administration of the Liquidating Trust from one jurisdiction to another
jurisdiction at any time or from time to time;

(@) in connection with any property held under this Agreement that is
distributable or payable to a minor, to transfer and pay over all or any portion of
the property to the minor, or to a guardian of the minor’s property, whenever
appointed, without requiring ancillary guardianship, or to the minor’s parent or
the person with whom the minor resides, or to any custodian under any Uniform
Gifts to Minors Act or Uniform Transfer to Minor Act with power to select any
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person or trust company (including any fiduciary hereunder) to be such custodian
and with power to extend such custodianship to age twenty-one (21) years,
without any obligation to see to the use or application of the property or to make
inquiry with respect to any other property available for the use of the minor, the
receipt by such minor, guardian, parent, person or custodian to be a complete
discharge as to such transfer or payment;

(n subject to the releases, exculpation and permanent injunction
provisions of the Plan, to sue and be sued and participate, as a party or otherwise,
in any judicial, administrative, arbitration or other proceeding;

(s) to request any appropriate tax determination, including, without
limitation, a determination pursuant to Bankruptcy Code section 505;

) to take any and all necessary actions as he shall deem appropriate
to have the Liquidating Trust classified as a partnership for federal tax purposes
under Treasury Regulations Section 301.7701-3 (but not a publicly traded
partnership under section 7704 of the Internal Revenue Code of 1986, as amended
(the “Internal Revenue Code™)), including, if necessary, creating or converting it
into a Delaware limited liability partnership or limited liability company that is so
qualified;

(u) to purchase insurance indemnifying the Liquidating Trustee and to
indemnify (and purchase insurance indemnifying) the employees, agents and
representatives of the Liquidating Trust or the Liquidating Trustee (including,
without limitation, the Liquidating Trustee’s Professionals);

(V) to delegate any or all of the discretionary power and authority
herein conferred at any time with respect to all or any portion of the Liquidating
Trust to any one or more reputable individuals or to recognized institutional
advisors or investment managers, in each case without liability for any action
taken or omission made because of such delegation, except for such liability as is
expressly provided for in this Agreement; and

(w)  to file periodic reports with the Bankruptcy Court as necessary or
appropriate; and

(x) to file appropriate pleadings with the Bankruptcy Court requesting
entry of an order concluding or closing the Chapter 11 Cases.

6.4.2 The Liquidating Trustee shall not at any time, on behalf of the Liquidating
Trust or any Beneficiaries, enter into or engage in any trade or business, and the
Liquidating Trustee shall not use or dispose of any part of the Liquidating Trust Assets in
furtherance of any trade or business.

6.5 Retention of Attorneys, Accountants and Other Professionals. The

Liquidating Trustee may retain professionals (the “Professionals”) to aid the Liquidating Trustee
in the performance of his responsibilities pursuant to the terms of the Plan and this Agreement.
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The Professionals retained by the Liquidating Trustee may include, but are not limited to, the
following:

6.5.1 Law firm(s) as the Liquidating Trustee may deem advisable to aid or
advise the Liquidating Trustee in the performance of his duties and to perform such other
functions as may be appropriate to carry out the purposes of the Liquidating Trust;
provided, however that: (a) the Liquidating Trustee shall retain Katten Muchin Rosenman
LLP to prosecute the Honkamp Claim unless that firm declines the engagement within 14
days after the Confirmation Date or, following its retention, that firm has been replaced
for good cause shown; and (b) the Liquidating Trustee shall retain McDonald Hopkins
LLC to prosecute the First Midwest Actions unless such firm declines the engagement
within 14 days after the Confirmation Date or, following its retention, that firm has been
replaced for good cause shown. The Liquidating Trustee may commit the Liquidating
Trust to and shall pay such law firm(s) reasonable compensation from the Liquidating
Trust Assets for services rendered and expenses incurred, which expenses may include,
without limitation, the fees and expenses of Persons retained by such law firm(s) to
perform any services or otherwise assist in connection with the prosecution of Causes of
Action, including, without limitation, expert witnesses and consultants. The Liquidating
Trustee may also engage such law firm(s) on a contingent fee basis as permitted by
applicable law.

6.5.2 A firm to, if necessary, audit the financial books and records of the
Liquidating Trust, to prepare and file all federal, state and local tax returns and related tax
forms on behalf of the Liquidating Trust that the Liquidating Trustee is obligated to
prepare, provide and file any reports pursuant to Section 6.10 below, and to perform such
other reviews and/or audits as the Liquidating Trustee may deem advisable to carry out
the primary purposes of the Liquidating Trust. The Liquidating Trustee may commit the
Liquidating Trust to and shall pay such accounting firm reasonable compensation from
the Liquidating Trust Assets for services rendered and expenses incurred; and

6.5.3 Such other accountants, experts, advisors, consultants, investigators,
appraisers, auctioneers or other professionals as are advisable to carry out the purposes of
the Liquidating Trust. The Liquidating Trustee may commit the Liquidating Trust to and
shall pay all such Persons reasonable compensation from the Liquidating Trust Assets for
services rendered and expenses incurred.

6.5.4 The Professionals retained by the Liquidating Trustee on behalf of the
Liquidating Trust may include, without limitation, the Liquidating Trustee’s employer
and/or its affiliates (the “LT Firm”). The Liquidating Trustee is hereby expressly
authorized to utilize the services the LT Firm, its affiliates and personnel as Liquidating
Trust Professionals (rather than utilizing other similarly situated or available personnel or
professional services firms) notwithstanding that (a) the Liquidating Trustee may benefit
(directly or indirectly) from the compensation paid to the LT Firm and (b) other persons
or entities may be available to provide the same or similar work at similar or more
competitive prices. In no event shall the Liquidating Trustee, the LT Firm or their
affiliates be subject to a claim of a conflict of interest or breach of fiduciary duty or any
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other claim arising as a result of the appointment of any such person in accordance with
this provision.

6.6  Compensation of Liquidating Trustee and His Professionals.

6.6.1 The Liquidating Trustee shall be authorized to receive payment of
reasonable compensation for services rendered and expenses incurred in fulfilling his
duties pursuant to this Agreement, including, without limitation, any necessary services
rendered and expenses incurred prior to the date that this Agreement becomes effective.
The compensation and reimbursement of expenses of the Liquidating Trustee shall be as
set forth on Exhibit 1 hereto and paid out of the Liquidating Trust Assets.

6.6.2 On or before the last day of each month following the month for which
compensation is sought, each Professional seeking compensation shall serve a monthly
statement on the Liquidating Trustee and the Liquidating Trustee shall provide a copy of
its and the LT Firm’s monthly statement to the members of the Trust Advisory
Committee (or the one or more members of the Trust Advisory Committee who are
responsible for the same); provided, however, that failure of any Professional to serve a
monthly statement on the Liquidating Trustee or the Liquidating Trustee to provide the
LT Firm’s monthly statement to the Trust Advisory Committee for any one or more
months shall not waive or impair the right of such Professionals to subsequently seek
compensation for all or any number of such months in a later statement delivered to the
Liquidating Trustee and, as applicable, the Trust Advisory Committee. The Liquidating
Trustee and, with respect to the Liquidating Trustee and LT Firm, the Trust Advisory
Committee will have ten (10) days from the date such statement is received to review the
statement and object to such statement by serving a written objection on the Professional
or the Liquidating Trustee, as applicable, setting forth the precise nature of the objection
and the amount at issue. At the expiration of the ten (10) day period, the Liquidating
Trustee shall promptly pay out of the Liquidating Trust Assets 100% of the amounts
requested, except for the portion of such fees and disbursements to which an objection
has been made in accordance with this Section 6.5.2. The parties shall attempt to
consensually resolve objections, if any, to any monthly statement. If the parties are
unable to reach a consensual resolution of any such objection, the party which received
an objection to its fees and/or disbursements may seek payment of such fees and/or
disbursements by filing a motion with the Bankruptcy Court on proper notice to the
Liquidating Trustee and his counsel and, if applicable, the Trust Advisory Committee
members.

6.7  Standard of Care; Indemnification; Exculpation. The Liquidating Trustee
shall perform the duties and obligations imposed on the Liquidating Trustee by this Agreement
with reasonable diligence and care under the circumstances. None of the Liquidating Trustee nor
the LT Firm or its affiliates nor any of the Liquidating Trust Professionals (the “LT Protected
Parties”) shall be liable (personally or otherwise) to the Liquidating Trust, to any Beneficiary or
any other Person (or any predecessor or successor thereto) for any reason whatsoever arising out
of matters relating to the Liquidating Trust, the execution or failure to execute the Liquidating
Trustee’s duties or the performance or nonperformance of services for the Liquidating Trust or
Liquidating Trustee, except for such of such person’s own acts as shall constitute willful
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misconduct, gross negligence or willful disregard of their duties and, for the avoidance of doubt,
in no event shall the LT Firm be responsible or liable for the acts or omissions of the Liquidating
Trustee. Except as aforesaid, the LT Protected Parties shall be defended, held harmless and
indemnified from time to time, but solely from the Liquidating Trust Assets, against any and all
losses, claims, costs, expenses and liabilities to which the Liquidating Trustee may be subject as
a result of or relating to the LT Protected Parties’ acts or omissions or consequences of such acts
or omissions, with respect to the implementation, business, affairs or administration of the
Liquidating Trust or the Plan or the discharge of their duties hereunder or otherwise to the
Liquidating Trust or the Liquidating Trustee (“Related Matters”), except for those claims finally
and judicially determined to have arisen from the gross negligence, bad faith or willful
misconduct of such LT Protected Party.  Without limiting the generality of the foregoing, the
Liquidating Trustee shall have no liability to any Beneficiary on account of the Liquidating
Trustee’s investment or non-investment of any Liquidating Trust Assets or any losses with
respect to any such investments of Liquidating Trust Assets, provided that such investments are
made, or the Liquidating Trustee’s decision not to invest any Liquidating Trust Assets in any
case is made, in accordance with the express terms of this Agreement relating directly to
investment of assets. The Liquidating Trustee shall not be obligated to give any bond or surety
or other security for the performance of any of his duties, unless otherwise ordered by the
Bankruptcy Court and, if so ordered, all costs and expenses of procuring any such bond shall be
deemed Liquidating Trust Expenses.

6.8 In the sole discretion of the Liquidating Trustee, the Liquidating Trustee may
authorize available funds of the Liquidating Trust to be advanced to satisfy any reasonable and
documented out-of-pocket costs and expenses (including reasonable attorneys’ fees and other
costs of defense) incurred by any LT Protected Party who is threatened to be named or made a
defendant or a respondent in any proceeding concerning the Related Matters; provided, however,
that all such payments are subject to disgorgement in the event that the underlying claim against
the LT Protected Party has been finally and judicially determined to have resulted from such LT
Protected Party’s own willful misconduct, gross negligence, or fraud. In the event that, at any
time whether before or after termination of this Agreement, as a result of or in connection with
Related Matters, any Liquidating Trust Protected Party is required to produce any of its
personnel (including former employees) for examination, deposition or other written, recorded or
oral presentation, or any Liquidating Trust Protected Party is required to produce or otherwise
review, compile, submit, duplicate, search for, organize or report on any material within such
Liquidating Trust Protected Party’s possession or control pursuant to a subpoena or other legal
(including administrative) process, the Liquidating Trust Protected Party shall be reimbursed by
the Liquidating Trust for its out of pocket expenses, including the reasonable fees and expenses
of its counsel, and will be compensated by the Liquidating Trust for the time expended by its
personnel based on such personnel’s then current hourly rate.

6.9  Reliance by Liquidating Trustee. The Liquidating Trustee may rely, and shall
be fully protected personally in acting upon any resolution, statement, certificate, instrument,
opinion, report, notice, request, consent, order or other instrument or document that the
Liquidating Trustee has no reasonable belief to be other than genuine and to have been signed or
presented other than by the proper party or parties or, in the case of facsimile transmissions, to
have been sent other than by the proper party or parties, in each case without obligation to satisfy
himself that the same was given in good faith and without responsibility for errors in delivery,
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transmission or receipt. In the absence of the Liquidating Trustee’s bad faith, the Liquidating
Trustee may rely as to the truth of statements and correctness of the facts and opinions expressed
therein and shall be fully protected personally in acting thereon. The Liquidating Trustee may
consult with legal counsel and Liquidating Trustee Professionals shall be fully protected in
respect of any action taken or suffered by the Liquidating Trustee in accordance with the opinion
or advice of legal counsel or the Liquidating Trustee Professionals (whether or not written). The
Liquidating Trustee may at any time seek instructions from the Bankruptcy Court concerning the
acquisition, management or disposition of the Liquidating Trust Assets. The Liquidating Trustee
shall be fully protected in respect of any act or omission taken or suffered in accordance with a
direction of the Trust Advisory Committee.

6.10  Action Upon Instructions. If, in performing his duties under this Agreement, the
Liquidating Trustee believes that a court order is necessary or advisable to protect the interests of
the Beneficiaries or to otherwise determine the Liquidating Trustee’s rights or duties in any
respect under this Agreement, the Liquidating Trustee may apply to the Bankruptcy Court for a
determination as to the course of action to be taken by the Liquidating Trustee.

6.11 Investment Obligations. The Liquidating Trustee shall invest and reinvest the
liquid Liquidating Trust Assets consistent with the obligations of a trustee under Bankruptcy
Code section 345. The Liquidating Trustee shall not be liable in any way for any loss or other
liability arising from any investment, or the sale or other disposition of any investment, made in
accordance with this Section 6.10.

6.12 Reports. The Liquidating Trustee shall file annual reports with the Bankruptcy
Court in accordance with the Plan or as otherwise ordered by the Bankruptcy Court and, upon
concluding all activities of the Liquidating Trust, a final report listing all distributions, payments
or disposition of the Liquidating Trust Assets, including amounts paid to Professionals retained
by the Liquidating Trustee.

6.13 Compliance with Securities Laws. Under Bankruptcy Code section 1145, the
issuance of interests in a liquidating trust pursuant to a chapter 11 plan is exempt from
registration under the Securities Act of 1933, as amended, and applicable state and local laws
requiring registration or qualification of securities. If the Liquidating Trustee determines, with
the advice of counsel, that the Liquidating Trust is required to comply with the reporting
requirements of the Securities Exchange Act of 1934, as amended, or the Investment Company
Act of 1940, as amended, then the Liquidating Trustee shall take any and all actions to comply
with such reporting requirements and file periodic, current and other reports in compliance
therewith with the Securities and Exchange Commission.

6.14 Timely Performance. The Liquidating Trustee will make continuing efforts to,
among other things, assert, prosecute, settle, compromise, withdraw or resolve objections to
Disputed Claims; pursue, settle, or abandon Causes of Action; make all required Distributions to
the Beneficiaries provided for under the Plan; and not unduly prolong the duration of the
Liquidating Trust.

6.15 Resignation or Death. The Liquidating Trustee may resign as Liquidating
Trustee by giving written notice of his resignation to the Bankruptcy Court. The Liquidating
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Trustee shall continue to serve as trustee for the shorter of: (a) 30 days following the tender of
the notice of resignation; and (b) until the appointment of a successor Liquidating Trustee. In the
event of such resignation or the Liquidating Trustee’s death, the trustee advisory committee shall
appoint a successor Liquidating Trustee.

6.16 Liquidating Trustee’s Funds. No provision of this Agreement or the Plan shall
require the Liquidating Trustee to expend or risk his own funds or those of the LT Firm or
otherwise incur any financial liability in the performance of any of its duties as Liquidating
Trustee hereunder or under the Plan, or in the exercise of any of its rights or powers, if the
Liquidating Trustee shall have reasonable grounds for believing that repayment of funds or
adequate indemnity or security satisfactory to the Liquidating Trustee against such risk or
liability is not reasonably assured to the Liquidating Trustee. For the avoidance of doubt, the
Liquidating Trustee shall not be required to rely on the security, reimbursement or indemnity of
the LT Firm, its affiliates or their respective insurers in determining whether the assurances
described in the preceding sentence are available.

ARTICLE VII
RETENTION OF JURISDICTION

7.1 Jurisdiction. Notwithstanding the entry of the Confirmation Order and the
occurrence of the Effective Date, pursuant to the Plan and Confirmation Order, except as
otherwise set forth in the Plan, in the Confirmation Order and herein, the Bankruptcy Court shall
retain such jurisdiction over all matters arising out of or related to the Chapter 11 Cases and the
Plan pursuant to Bankruptcy Code sections 105(a) and 1142 to the fullest extent legally
permissible, including but not limited to jurisdiction to:

7.1.1 allow, disallow, determine, liquidate, classify, re-classify, estimate or
establish the priority or secured or unsecured status of any Claim, including the resolution
of any request for payment of any Administrative Claim and the resolution of any
objections to the amount, allowance, priority, or classification of Claims;

7.1.2 resolve any issues arising under the Sale Order;

7.1.3 either grant or deny any applications for allowance of compensation or
reimbursement of expenses authorized pursuant to the Bankruptcy Code or the Plan for
periods ending on or before the Effective Date;

7.1.4 resolve any matters related to the assumption, assumption and assignment,
or rejection of any Executory Contract or Unexpired Lease to which the Debtors are a
party or with respect to which the Debtors may be liable and to hear, determine, and, if
necessary, liquidate any Claims arising therefrom, including any Cure Amount Claims;

7.1.5 ensure that distributions to Holders of Allowed Claims are accomplished
pursuant to the provisions of the Plan;

7.1.6 ensure that distributions to Beneficiaries are accomplished pursuant to the
provisions of the Plan;
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7.1.7 adjudicate any and all disputes arising from or relating to distributions to
Beneficiaries under the Plan;

7.1.8 adjudicate, decide or resolve any and all matters relating to Causes of
Action brought by or on behalf of the Liquidating Trustee; and

7.1.9 adjudicate, decide or resolve any disputes arising in connection with the
interpretation, implementation or enforcement of the Liquidating Trust, this Agreement
or actions involving the Liquidating Trustee.

ARTICLE VI
TERMINATION

8.1  Termination. The Liquidating Trust shall continue for a term terminating upon
the occurrence of the earliest of the following events: (a) all of the Liquidating Trust Assets
have been distributed pursuant to the Plan and this Agreement, (b) the Liquidating Trustee
determines, in his sole discretion, that the administration of any remaining Liquidating Trust
Assets or Causes of Action held by the Liquidating Trustee are not likely to yield sufficient
additional proceeds to justify further pursuit, or (c) all distributions required to be made by the
Liquidating Trustee under the Plan and the Liquidating Agreement have been made; provided,
however, that in no event shall the Liquidating Trust be dissolved later than two (2) years from
the Effective Date unless the Bankruptcy Court, upon motion within the six-month period prior
to the second (2nd) anniversary of the Effective Date (or within the six-month period prior to the
end of an extension period), determines that a fixed period extension (not to exceed three (3)
years, together with any prior extensions, without a favorable private letter ruling from the
Internal Revenue Service (the “IRS”) or an opinion of counsel satisfactory to the Liquidating
Trustee that any further extension would not adversely affect the status of the Liquidating Trust
as a liquidating trust for United States federal income tax purposes) is necessary to facilitate or
complete the recovery and liquidation of the Liquidating Trust Assets. If at any time the
Liquidating Trustee determines, in reliance upon such Professionals as the Liquidating Trustee
may retain, that the expense of administering the Liquidating Trust so as to make a distribution
to the Beneficiaries is likely to exceed the value of the Liquidating Trust Assets remaining in the
Liquidating Trust, the Liquidating Trustee may apply to the Bankruptcy Court for authority to
(x) reserve any amount necessary to dissolve the Liquidating Trust, (y) donate any balance to a
charitable organization described in Internal Revenue Code section 501(c)(3), and (z) dissolve
the Liquidating Trust. Notwithstanding the foregoing, after the termination of the Liquidating
Trust, the Liquidating Trustee shall have the power to exercise all the powers, authorities and
discretions herein conferred solely for the purpose of winding up the affairs of the Liquidating
Trust. The Liquidating Trustee shall retain the books, records and files that shall have been
delivered to or created by the Liquidating Trustee. Subject to the Plan, at the Liquidating
Trustee’s discretion, all of such records and documents may be destroyed at any time after two
(2) years from the date of termination of the Liquidating Trust.
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ARTICLE IX
TAX MATTERS

9.1 Tax Treatment.

9.1.1 The Liquidating Trust is intended to qualify as a liquidating trust pursuant
to Treasury Regulation Section 301.7701-4(d) and as a grantor trust pursuant to Treasury
Regulation Section 1.671-4(a), with no objective to continue or engage in the conduct of
a trade or business. In the event the Liquidating Trust shall fail or cease to qualify as a
liquidating trust in accordance with Treasury Regulations Section 301.7701-4(d), the
parties to this Agreement intend that the Liquidating Trustee take such action as he shall
deem appropriate to have the Liquidating Trust classified as a partnership for federal tax
purposes under Treasury Regulations Section 301.7701-3 (but not a publicly traded
partnership under Internal Revenue Code Section 7704), including, if necessary, creating
or converting it into a Delaware limited liability partnership or limited liability company.

9.1.2 For all United States federal income tax purposes, all parties (including,
without limitation, the Debtors, the Liquidating Trustee, and the Beneficiaries) shall treat
the transfer of the Liquidating Trust Assets to the Liquidating Trust as (1) a transfer by
each Debtor of the Liquidating Trust Assets (subject to any obligations relating to those
assets) directly to the Beneficiaries in full satisfaction of the Beneficiaries’ claims against
the Debtors and, to the extent Liquidating Trust Assets are allocable to Disputed Claims,
to the Distribution Reserve Account, followed by (2) the transfer by such Beneficiaries to
the Liquidating Trust of the Liquidating Trust Assets (other than the Liquidating Trust
Assets allocable to the Distribution Reserve Account) in exchange for interests in the
Liquidating Trust. Accordingly, the Beneficiaries shall be treated for United States
federal income tax purposes as the grantors and owners of their respective share of the
Liquidating Trust Assets (other than such Liquidating Trust Assets as are allocable to the
Distribution Reserve Account). The foregoing treatment shall also apply, to the extent
permitted by applicable law, for all state, provincial, territorial and local income tax
purposes.

9.2  Tax Reporting.

9.2.1 The Liquidating Trustee shall prepare and provide to, or file with, the
appropriate taxing authorities and other parties such notices, tax returns and other filings,
including all federal, state and local tax returns for the Liquidating Trust, as may be
required under the Internal Revenue Code, the Plan, or as may be required by applicable
law of other jurisdictions including, if required under applicable law, notices required to
report interest or dividend income (“Tax Reports”). The Liquidating Trustee shall treat
the Liquidating Trust as a grantor trust for United States federal income tax purposes
pursuant to Treasury Regulation section 1.671-4(a) and in accordance with the Plan. The
Liquidating Trustee also will annually send to each holder of a Liquidating Trust Interest
a separate statement regarding the receipts and expenditures of the Liquidating Trust as
relevant for all U.S. federal income tax purposes and will instruct all such holders to use
such information in preparing their U.S. federal income tax returns or to forward the
appropriate information to such holder’s underlying beneficial holders with instructions

20



Case 14-81854 Doc 469 Filed 08/20/15 Entered 08/20/15 12:59:21 Desc Main
Document  Page 21 of 27

to utilize such information in preparing their U.S. federal income tax returns. If
additional tax information is provided at the specific request of a Beneficiary (and not as
required by applicable law), then such Beneficiary shall pay a reasonable fee to the
Liquidating Trustee, in an amount to be then determined by the Liquidating Trustee,
together with all costs and expenses incurred by the Liquidating Trustee in providing
such tax information to such Beneficiary. The Liquidating Trustee shall also file (or
cause to be filed) any other statement, return or disclosure relating to the Liquidating
Trust that is required by any governmental units in the United States and elsewhere.

9.2.2 In connection with the Liquidating Trustee’s performance of his duties
pursuant to Section 9.2, the Liquidating Trustee may require any Beneficiary to furnish to
the Liquidating Trustee its employer or taxpayer identification number as assigned by the
Internal Revenue Service, together with such other information, returns or forms as the
Liguidating Trustee may determine are required, and the Liquidating Trustee may
condition any distribution of Liquidating Trust Assets to any Beneficiary upon such
receipt of such identification number, any other information and returns and forms as are
required for the Liquidating Trustee to comply with Internal Revenue Service
requirements.

9.2.3 The Liquidating Trustee will in good faith value all other Liquidating
Trust Assets, and shall make all such values available from time to time, to the extent
relevant, and such values shall be used consistently by all parties to the Liquidating Trust
(including, without limitation, the Debtors, the Liquidating Trustee, and the
Beneficiaries) for all United States and Canadian federal income tax purposes.

9.2.4 Allocations of Liquidating Trust taxable income among the Beneficiaries
(other than taxable income allocable to the Distribution Reserve Account) shall be
determined by reference to the manner in which an amount of cash representing such
taxable income would be distributed (were such cash permitted to be distributed at such
time) if, immediately prior to such deemed distribution, the Liquidating Trust had
distributed all of the Liquidating Trust Assets (valued at their tax book value, and other
than assets allocable to the Distribution Reserve Account) to the holders of the interests
in the Liquidating Trust, adjusted for prior taxable income and loss and taking into
account all prior and concurrent distributions from the Liquidating Trust. Similarly,
taxable loss of the Liquidating Trust shall be allocated by reference to the manner in
which an economic loss would be borne immediately after a hypothetical liquidating
distribution of the remaining Liquidating Trust Assets. The tax book value of the
Liquidating Trust Assets for purpose of this paragraph shall equal their fair market value
on the Effective Date, adjusted in accordance with tax accounting principles prescribed
by the Internal Revenue Code, the applicable Treasury Regulations, and other applicable
administrative and judicial authorities and pronouncements.

9.2.5 Subject to definitive guidance from the IRS or a court of competent
jurisdiction to the contrary (including the receipt by the Liquidating Trustee of a private
letter ruling if the Liquidating Trustee so requests one, or the receipt of an adverse
determination by the IRS upon audit if not contested by the Liquidating Trustee), the
Liquidating Trustee shall (a) timely elect to treat any Distribution Reserve Account as a
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“disputed ownership fund” governed by Treasury Regulation section 1.468B-9, and (b) to
the extent permitted by applicable law, report consistently with the foregoing for state
and local income tax purposes. All parties (including the Liquidating Trustee, the
Debtors, and the Beneficiaries) shall report for United States federal, state and local
income tax purposes consistently with the foregoing.

9.2.6 The Liquidating Trustee shall be responsible for payment, out of the
Liquidating Trust Assets, of any United States, local, or foreign taxes imposed on the
Liquidating Trust or the Liquidating Trust Assets, including the Distribution Reserve
Account. In the event, and to the extent, any Cash retained on account of Disputed
Claims in the Distribution Reserve Account is insufficient to pay the portion of any such
United States, local, or foreign taxes attributable to the taxable income arising from the
assets allocable to, or retained on account of, Disputed Claims, such United States, local,
or foreign taxes shall be (a) reimbursed from any subsequent Cash amounts retained on
account of Disputed Claims, or (b) to the extent such Disputed Claims have subsequently
been resolved, deducted from any amounts otherwise distributable by the Liquidating
Trustee as a result of the resolution of such Disputed Claims.

9.2.7 The Liquidating Trustee may request an expedited determination of taxes
of the Liquidating Trust, including the Distribution Reserve Account, or the Debtors
under Bankruptcy Code section 505(b) for all tax returns filed for, or on behalf of, the
Liquidating Trust or the Debtors for all taxable periods through the dissolution of the
Liquidating Trust.

9.3  Compliance with Tax Withholding Requirements. In connection with making
distributions under the Plan and this Agreement, the Liquidating Trustee shall comply with all
tax withholding and reporting requirements imposed on him by any governmental unit, and all
distributions pursuant to the Plan and this Agreement shall be subject to such withholding and
reporting requirements. Any property so withheld will then be paid by the Liquidating Trust to
the appropriate authority. The Liquidating Trustee may withhold the entire distribution due any
Beneficiary until such time as such Beneficiary provides the necessary information to comply
with any withholding requirements of any governmental unit, including an IRS Form W-9
containing its, his or her employer or taxpayer identification number as assigned by the Internal
Revenue Service, or (ii) in the case of Beneficiaries that are not United States persons for federal
income tax purposes, certification of foreign status on IRS Form W-8BEN, W-81MY or W-
8ECI. If a Beneficiary fails to provide the information necessary to comply with any
withholding requirements of any governmental unit within 180 days from the date of first
notification to the Beneficiary of the need for such information or for the Cash necessary to
comply with any applicable withholding requirements, then such Beneficiary’s distribution may
be treated as an unclaimed distribution in accordance with Section 4.5.7 above or the amount
required to be withheld may be so withheld and turned over to the applicable authority.

ARTICLE X
MISCELLANEOUS

10.1 Notices. All notices, requests or other communications required or permitted to
be made in accordance with this Agreement shall be in writing and shall be delivered personally
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or by facsimile transmission or electronic mail or mailed by first class mail or by overnight
delivery service:

If to the Liquidating Trustee:
Rich Newman

Alvarez & Marsal

55 W. Monroe Street, Suite 4000
Chicago, IL 60603
rnewman@alvarezandmarsal.com
Facsimile: (312) 332-4599

and

Counsel to the Liquidating Trustee:

[ ]

Notices sent out by electronic or facsimile transmission shall be deemed delivered when actually
received, and notices sent by first-class mail shall be deemed delivered three (3) Business Days
after mailing and notices sent by overnight delivery service shall be deemed delivered the next
Business Day after mailing.

10.2  Effectiveness. This Agreement shall become effective on the Effective Date.

10.3 Intention of Parties to Establish Liquidating Trust. This Agreement is
intended to create a trust, and the Liquidating Trust created hereunder shall be governed and
construed in all respects as a liquidating trust.

10.4 Investment Company Act. The Liquidating Trust is organized as a liquidating
entity in the process of liquidation, and therefore should not be considered, and the Liquidating
Trust does not and will not hold itself out as, an “investment company” or an entity “controlled”
by an “investment company,” as such terms are defined in the Investment Company Act.

10.5 Preservation of Privilege and Defenses. In connection with any rights, claims,
or Causes of Action that constitute Liquidating Trust Assets, any attorney-client privilege, work-
product privilege, or other privilege or immunity attaching to any documents or communications
(whether written or oral) transferred to the Liquidating Trust shall vest in the Liquidating
Trustee. The Debtors and the Liquidating Trustee shall be authorized to take all necessary
actions to effectuate the transfer of such privileges and available defenses.

10.6 Counterparts. This Agreement may be executed in one or more counterparts
(via facsimile, e-mail or otherwise), each of which shall be deemed an original but which
together shall constitute but one and the same instrument.

10.7 Governing Law. This Agreement shall be governed by, construed under and
interpreted in accordance with the laws of the State of Illinois.
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10.8 Headings. Sections, subheadings and other headings used in this Agreement are
for convenience only and shall not affect the construction of this Agreement.

10.9 Interpretative Provisions.

10.9.1 All references to the plural herein shall also mean the singular and to the
singular shall also mean the plural unless the context otherwise requires.

10.9.2 All references to the Debtors and the Liquidating Trustee pursuant to the
definitions set forth in the Recitals hereto, or to any other Person herein, shall include
their respective successors and assigns.

10.9.3 The words “hereof,” “herein,” “hereunder,” “this Agreement” and words
of similar import when used in this Agreement shall refer to this Agreement as a whole
and not any particular provision of this Agreement and as this Agreement now exists or
may hereafter be amended, modified, supplemented, extended, renewed, restated or
replaced.

10.9.4 The word “including” when used in this Agreement shall mean “including,
without limitation.”

10.10 Severability. Any provision of this Agreement which is prohibited or
unenforceable in any jurisdiction shall not invalidate the remaining provisions of this Agreement,
and any such prohibition or unenforceability in any jurisdiction shall not invalidate or render
unenforceable any such provision in any other jurisdiction.

10.11 Amendments. This Agreement may be amended from time to time by written
instrument executed by the Liquidating Trustee pursuant to Bankruptcy Court order, provided,
however, that no such order shall be required if the Liquidating Trustee’s counsel advises the
Liquidating Trustee that any such amendment is required to ensure that the Liquidating Trust
will not become subject to the Exchange Act.

10.12 Non-Transferability of Beneficial Interests; Interests Beneficial Only; No
Voting Rights; Successors.

10.12.1 All interests of the Beneficiaries of this Liquidating Trust shall be
uncertificated and non-transferable, except by will, intestate succession, or operation of
law.

10.12.2 The rights to a beneficial interest hereunder shall not entitle any
Beneficiary to (a) any title in or to the Liquidating Trust Assets as such (which title is
vested in the Liquidating Trustee) or to any right to call for a partition or division of
Liquidating Trust Assets or to require an accounting, or (b) any voting rights with respect
to the administration of the Liquidating Trust and the actions of the Liquidating Trustee
in connection therewith.

10.12.3 This Agreement shall bind and inure to the benefit of the parties hereto
and their respective successors and permitted assigns hereunder.
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10.13 No Suits by Creditors. No creditor of the Debtors’ Estates shall have any right
by virtue of any provision of this Agreement to institute any action or proceeding in law or in
equity against any party other than the Liquidating Trustee with respect to the Liquidating Trust
Assets.

10.14 Irrevocability. The Liquidating Trust is irrevocable, but is subject to amendment
as provided for herein.

10.15 Liquidating Trust Continuance. The death, dissolution, resignation,
incompetency or removal of the Liquidating Trustee shall not operate to terminate the
Liquidating Trust created by this Agreement or to revoke any existing agency created under the
terms of this Agreement or invalidate any action theretofore taken by the Liquidating Trustee. In
the event of the death, dissolution, resignation, incompetency or removal of the Liquidating
Trustee, the Liquidating Trustee or his or her estate representative shall promptly (a) execute and
deliver such documents, instruments and other writings as may be requested by the Bankruptcy
Court or reasonably requested by a successor Liquidating Trustee to effect the termination of the
Liquidating Trustee’s capacity under this Agreement and the conveyance of the Liquidating
Trust Assets then held by the Liquidating Trustee to the successor, (b) deliver to the Bankruptcy
Court or the successor Liquidating Trustee all documents, instruments, records and other
writings related to the Liquidating Trust as may be in the possession of the Liquidating Trustee,
and (c) otherwise assist and cooperate in effecting the assumption of his obligations and
functions by such successor Liquidating Trustee.

10.16 Enforcement and Administration. The Bankruptcy Court shall retain
jurisdiction to enforce and administer the provisions of this Agreement, as set forth in the Plan
and herein.

10.17 Disclaimer Regarding Compensation and Expenses. Except for the funding of
the Estate Funds and the other Liquidating Trust Assets to the Liquidating Trust, the parties
hereto hereby acknowledge and agree that in no event shall the Debtors have any obligation to
fund any fees and expenses of the Liquidating Trust, the Liquidating Trustee or Professionals
under this Agreement.

[signature pages follow]
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement or caused
this Agreement to be duly executed by their respective officers thereunto duly authorized as of
the date first above written.

OLD CSH, INC. F/K/A COUNTRY STONE HOLDINGS, INC.

OLD CS&S, INC. F/K/IA COUNTRY STONE & SOIL, INC.

OLD CS&SM, INC. F/K/A COUNTRY STONE AND SOIL OF MINNESOTA, INC.
OLD CS&SW, INC. F/K/A COUNTRY STONE AND SOIL OF WISCONSIN, INC.
OLD CS, INC. F/K/A COUNTRY STONE, INC.

OLD FWLS, INC. F/K/A FORT WAYNE LANDSCAPE SUPPLY, INC.

OLD GTI, LLC F/K/A GREEN THUMB OF INDIANA, LLC

OLD IF, INC. F/K/A INFINITY FERTILIZERS, INC.

OLD IL&G, INC. F/K/A INFINITY LAWN AND GARDEN, INC.

OLD IS, INC. F/K/A INFINITY SEED, INC.

OLD MPC, INC. F/K/A MILLBURN PEAT COMPANY, INC.

OLD QCE, INC. F/K/A QUAD CITY EXPRESS, INC.

OLD R&DCPI, INC. F/K/IAR & D CONCRETE PRODUCTS OF INDIANA, INC.
OLD R&DCW, INC. F/K/IA R & D CONCRETE OF WISCONSIN, INC.

OLD R&DP, INC. F/K/AR & D CONCRETE PRODUCTS, INC.

OLD RIC, INC. F/K/A ROCK ISLAND CONTRACTORS, INC.

OLD WS&G, INC. F/K/A WILHELM SAND & GRAVEL, INC.

By:
Name: Steven Nerger
Title: Chief Restructuring Officer

LIQUIDATING TRUSTEE

By:
Name: Rich Newman
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EXHIBIT 1

FEES OF LIQUIDATING TRUSTEE

The Liquidating Trustee shall be compensated at a rate of $450 per hour, without further
order of the Bankruptcy Court, for services rendered to or on behalf of the Liquidating Trust.
The Liquidating Trustee also shall be reimbursed, without further order of the Bankruptcy Court,
for all reasonable out-of-pocket fees, costs, and expenses.



