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UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 

In re: 

SOUND SHORE MEDICAL CENTER OF 
WESTCHESTER, et al. 

Debtors. 
- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - x 

 
Chapter 11 

Case No. 13-22840 
(Jointly Administered) 

 
FINAL ORDER (I) AUTHORIZING DEBTORS (A) TO OBTAIN POST-PETITION 

SECURED, SUPERPRIORITY FINANCING PURSUANT TO 11 U.S.C. §§ 105, 361, 362, 
363, AND 364 AND (B) TO UTILIZE CASH COLLATERAL PURSUANT TO 11 U.S.C. 

§ 363, AND (II) GRANTING ADEQUATE PROTECTION TO PREPETITION SECURED 
CREDITORS PURSUANT TO 11 U.S.C. §§ 361, 362, 363 AND 364 

  
Upon consideration of the motion, dated May 29, 2013 (Dkt. No. 16) (the “Motion”), filed 

by Sound Shore Medical Center of Westchester (“SSMC”), The Mount Vernon Hospital, Inc. 

(“MVH”), and Howe Avenue Nursing Home d/b/a Schaffer Extended Care Center (“SECC”), as 

debtors and debtors-in-possession herein (each a “Debtor” and collectively, the “Debtors”)1 in 

these cases, pursuant to sections 105, 361, 362, 363(c)(2), 364(c)(1), 364(c)(2), 364(c)(3), 

364(d)(1) and 364(e) of title 11 of the United States Code (the “Bankruptcy Code”), Rules 2002, 

4001 and 9014 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), and Rule 

4001-2 of the Local Bankruptcy Rules for the Southern District of New York (the “Local Rules”) 

seeking: 

a) Authorization under sections 364(c) and 364(d) of the Bankruptcy Code and Rule 

4001(c) of the Bankruptcy Rules for SSMC, MVH, and SECC to obtain secured, superpriority 

postpetition financing consisting of the following: 

                                                 
1 Certain additional affiliates also filed voluntary Chapter 11 petitions, but each of these have limited operations and 
assets.  They include:  Sound Shore Health System, Inc., NRHMC Services Corporation, The M.V.H. Corporation, 
and New Rochelle Sound Shore Housing, LLC (0117).  There are certain additional affiliates of the Debtors who are 
not debtors in these Chapter 11 Cases and have not sought relief under Chapter 11. 
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(i) a revolving facility with a principal amount of up to Twenty-Three Million 

Dollars ($23,000,000) (the “DIP Revolving Facility”)2 as set forth in that certain Debtor in 

Possession Revolving Credit and Security Agreement, dated as of June 5, 2013, by and 

between the Debtors and MidCap Financial, LLC3 (“MidCap”) or one of its affiliates (as 

lender, the “DIP Revolving Lender” and as agent, the “DIP Revolving Agent”), a true and 

correct copy of which is attached to this Final Order as Exhibit A (the “DIP Revolving 

Loan Agreement”); and 

(ii) a term loan facility in the principal amount of Ten Million Dollars 

($10,000,000) (the “DIP Term Loan”, and together with the DIP Revolving Facility, the 

“DIP Financing”) as set forth in that certain Debtor in Possession Term Loan Credit and 

Security Agreement, dated as of June ___, 2013, by and between the Debtors and MidCap 

or one of its affiliates (as lender, the “DIP Term Loan Lender” and as agent, the “DIP 

Term Loan Agent”),4 a true and correct copy of which is attached to this Final Order as 

Exhibit B (the “DIP Term Loan Agreement” and, together with the DIP Revolving Loan 

Agreement, the “DIP Credit Agreement”).5 

b) Authorization under section 363 of the Bankruptcy Code and Rules 4001(b) and 

6004 of the Bankruptcy Rules for the Debtors to use any cash collateral the Debtors are holding or 

                                                 
2 The actual available principal amount at any time under the DIP Revolving Facility shall be the Revolving Loan 
Availability (as defined in the DIP Revolving Loan Agreement).  As further described in the DIP Revolving Loan 
Agreement, until payment in full of the outstanding Prepetition Revolving Loan Obligations (as defined herein), the 
Borrowing Base will be solely comprised of  (a) the postpetition Eligible Accounts generated by SSMC and SECC 
and (b) the prepetition and postpetition Eligible Accounts generated by MVH. 
3 At closing, MidCap Financial, LLC assigned all of its interest in the DIP Revolving Facility and the DIP Revolving 
Loan Agreement, and any documents and agreements related thereto to MidCap Funding IV, LLC. 
4 The DIP Term Loan Lender, together with the DIP Revolving Loan Lender, shall be referred to as the “DIP 
Lender”.  The DIP Term Loan Agent, together with the DIP Revolving Loan Agent, shall be referred to as the “DIP 
Agent” 
5 Capitalized terms used in this Final Order, unless herein defined, are used with the meanings ascribed to such terms 
in the DIP Credit Agreement. 
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may obtain, and to use the proceeds from the DIP Financing for the payment of: (i) the obligations 

owing to MidCap Funding IV, LLC (“MidCap Funding”) under the Prepetition Revolving Loan 

Agreement (the “Prepetition Revolving Loan Obligations”); (ii) pay the fees and expenses due 

DIP Agent under the DIP Credit Agreement; (iii) pay all Prepetition Term Loan Obligations as 

they become due under the Prepetition Term Credit Agreement; (iii) for general working capital 

purposes and general corporate purposes relating to the postpetition operations; and (iv) the costs 

and expenses associated with these chapter 11 cases (the “Chapter 11 Cases”), all in accordance 

with the terms of the Debtors’ proposed budget (the “Budget”), a copy of which is attached to this 

Final Order as Exhibit C; 

c) authorization for the Debtors to grant security interests, liens, superpriority claims 

(including a superpriority administrative claim pursuant to section 364(c)(1) of the Bankruptcy 

Code and liens pursuant to sections 364(c)(2), 364(c)(3) and 364(d) of the Bankruptcy Code), and 

related protections to the DIP Agent and DIP Lender to secure all DIP Obligations (as defined 

herein), in accordance with the provisions of this Final Order and as set forth in DIP Revolving 

Loan Agreement and DIP Term Loan Agreement; 

d) authorization for the Debtors to execute and deliver the DIP Revolving Loan  

Agreement, the DIP Term Loan Term Sheet, the DIP Term Loan Agreement, Prepetition Term 

Loan Amendment, a postpetition amendment to the Prepetition Revolving Credit Agreement (if 

deemed necessary by DIP Agent to effectuate the DIP Financing), and all other loan documents 

related thereto (collectively, the “DIP Documents”) and to perform such other acts as may be 

necessary or desirable in connection with the DIP Documents and pursuant to the provisions of 

this Final Order; 
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e) the approval of certain stipulations by the Debtors with respect to the Original Loan 

(as defined below), Prepetition Revolving Loan, Prepetition Term Loan, and Prepetition Debt 

(each as defined herein), and the liens and security interests arising with respect thereto; 

f) the limitation of the Debtors’ right to surcharge against collateral pursuant to 

section 506(c) of the Bankruptcy Code; 

g) authorization for the Debtors to continue to use the “cash collateral” (as defined in 

section 363(a) of the Bankruptcy Code, “Cash Collateral”) of the Secured Creditors (as defined 

herein) and MidCap Funding; 

h) authorization for the Debtors to grant the DIP Agent allowed, superpriority 

administrative expense claims in each of the Chapter 11 Cases and any Successor Cases (as 

defined herein) for the DIP Financing and all obligations owing thereunder and under the DIP 

Documents (collectively, and including all “Obligations” as described in the DIP Documents, the 

“DIP Obligations”), as more fully set forth in this Final Order; 

i) authorization for the Debtors to grant the DIP Agent automatically perfected 

security interests in and liens on all of the DIP Revolving Facility Collateral (as defined herein), 

including, without limitation, all property constituting Cash Collateral, which liens shall be subject 

to the priorities set forth in Paragraphs 9 and 10 below; 

j) authorization for the Debtors to pay the principal, interest, fees, expenses and other 

amounts payable under each of the DIP Documents as they become due, including, without 

limitation, closing/origination fees, unused line fees, collateral management fees, appraisal and/or 

audit fees, exit fees, the fees and disbursements of the DIP Agent’s attorneys, advisors, 

accountants, and other consultants, and any other legal expenses of the DIP Agent and DIP 

Lender, all to the extent provided by and in accordance with the terms of the respective DIP 

Documents; 
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k) authorization for the Debtors to use the proceeds of the DIP Financing in all cases 

in accordance with the Budget, and as otherwise provided in the DIP Documents; 

l) authorization for the Debtors to provide adequate protection to the Secured 

Creditors (as defined herein) pursuant to the terms of this Final Order for any diminution in value 

of their respective interests in the Prepetition Collateral (as defined below); 

m) to vacate and modify the automatic stay imposed by section 362 of the Bankruptcy 

Code solely to the extent necessary to implement and effectuate the terms of the DIP Documents 

and this Final Order; and 

n) to waive any applicable stay as provided in the Bankruptcy Rules and provide for 

the immediate effectiveness of this Final Order. 

The Court having considered the Motion, the exhibits attached thereto, and the evidence 

submitted or adduced and the arguments of counsel made at the interim hearing held on May 31, 

2013 (the “Interim Hearing”) and the final hearing held on June 25, 2013 (the “Final Hearing”); 

and notice of the Interim Hearing and Final Hearing having been given in accordance with Rules 

2002, 4001(b), (c) and (d), and 9014 of the Bankruptcy Rules to (a) United States Trustee; (b) the 

Debtors’ material prepetition and postpetition secured lenders or any agent therefor; (c) the 

holders of the 30 largest unsecured claims on a consolidated basis; (d) the following state and 

local taxing and regulatory authorities: (i) the Centers for Medicare and Medicaid Services, (ii) the 

New York State Department of Health (“DOH”), (iii) the United States Attorney for the Southern 

District of New York, (iv) the Attorney General of the State of New York; (v) the Westchester 

County Attorney; (vi) the New Rochelle City Attorney, (vii) the Mount Vernon City Attorney; 

(viii) the Internal Revenue Service; (ix) the New York State Department of Taxation and Finance; 

(e) counsel to Montefiore SS Operations, Inc., Montefiore MV Operations, Inc. and Montefiore 

HA Operations, Inc., each as affiliates of Montefiore Health System, Inc. (collectively, the “MHS 
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Affiliates”); (f) the United States Department of Justice, Commercial Litigation; (g) the United 

States Department of Health and Human Services; (h) all parties known by the Debtors claiming 

to have Liens on or security interests in any of the Debtors’ property; and (i) all parties in interest 

who have requested notice pursuant to Bankruptcy Rule 2002 (collectively, the “Notice Parties”); 

and upon finding that venue is proper in this Court pursuant to 28 U.S.C. §§ 1408 and 1409; and 

the Final hearing to consider the final relief requested in the Motion having been held and 

concluded; and all objections, if any, to the final relief requested in the Motion having been 

withdrawn, resolved, or overruled by the Court; and it appearing to the Court that granting the 

final relief requested is necessary to avoid immediate and irreparable harm to the Debtors and their 

estates, and otherwise is fair and reasonable and in the best interests of the Debtors, their estates, 

and their creditors and equity holders, and is essential for the continued operation of the Debtors’ 

businesses; and after due deliberation and consideration, and for good and sufficient cause 

appearing therefor, it is hereby found: 

A. Petition Date.  On May 29, 2013 (the “Petition Date”), each of the Debtors filed a 

separate voluntary petition for relief under chapter 11 of the Bankruptcy Code in the United States 

Bankruptcy Court for the Southern District of New York (the “Court”), thereby commencing the 

Chapter 11 Cases. 

B. Debtors in Possession.  Each of the Debtors is continuing in the management and 

operation of their businesses and properties as debtors in possession pursuant to sections 1107 and 

1108 of the Bankruptcy Code, and no trustee or examiner has been appointed in these Chapter 11 

Cases.  SSMC is a not-for-profit, 252-bed, community-based, teaching hospital offering primary, 

acute, emergency and long-term health care to the working class residents of southern 

Westchester.  MVH is a voluntary, not-for-profit, 196-bed hospital located at 12 North Seventh 

Avenue, Mount Vernon, New York, serving the City of Mount Vernon, the Pelhams, East 
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Yonkers, New Rochelle and North Bronx.  SECC is a 150-bed, comprehensive facility offering 

short-term rehabilitation, sub-acute care, as well as skilled long-term care.  Together, in 

furtherance of their charitable mission, the Debtors provide critical healthcare services to 

uninsured and indigent populations and are designated safety net providers. 

C. Jurisdiction.  This Court has core jurisdiction over the Chapter 11 Cases, this 

Motion, and the parties and property affected hereby pursuant to 28 U.S.C. §§ 157(b) and 1334. 

D. Statutory Committee.  The United States Trustee has appointed an official 

committee of unsecured creditors in these Chapter 11 Cases pursuant to section 1102 of the 

Bankruptcy Code (the “Committee”). 

E. Interim Post-Petition Financing Order.  On May 31, 2013, the Court entered an 

interim order authorizing the relief in the Motion on an interim basis (Dkt No. 39) (the “Interim 

Order”). 

F. Notice.  Notice of the Motion, the relief requested in the Motion, the Interim 

Hearing and the Final Hearing was served by the Debtors on the Notice Parties.  The relief granted 

herein is necessary to avoid immediate and irreparable harm to the Debtors and their estates.  The 

notice given by the Debtors of the Motion: (i) was, in the Debtors’ good faith belief, the best 

available under the circumstances; (ii) constitutes due and sufficient notice thereof; and 

(iii) complies with Rules 4001(b) and 4001(c) of the Bankruptcy Rules.  No further notice of the 

relief sought in the Motion is necessary or required. 

G. Debtors’ Stipulations.  Without prejudice to the rights of any other party in interest 

(but subject to the limitations thereon contained in subparagraphs (x) and (xi) of Paragraph I of 

this Final Order), the Debtors admit, stipulate and agree (but not on behalf of the Debtors’ estates) 

that: 
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i. MidCap Prepetition Debt.  Prior to the Petition Date, pursuant to that 

certain Credit and Security Agreement dated April 8, 2011 and related financing documents (the 

“Original Credit Agreement”) by and between SSMC and MidCap, as lender and agent (the 

“Prepetition Revolving Loan Agent”), the Prepetition Revolving Loan Agent made available to 

SSMC a revolving credit facility in an amount up to Fifteen Million Dollars ($15,000,000) (the 

“Original Loan”), which Original Loan was secured by SSMC’s accounts receivable arising out 

of the performance or delivery of any medical, surgical, diagnostic, dental or other professional 

services and/or the supply of goods related to such services (the “Prepetition Accounts”).  The 

Prepetition Revolving Loan Agent immediately assigned its rights and obligations as agent under 

the Original Credit Agreement to MidCap Funding. Subsequently, pursuant to a certain Amended 

and Restated Credit and Security Agreement dated June 8, 2011, and related financing documents 

(the “Prepetition Revolving Credit Agreement”), the Original Credit Agreement was modified to 

add SECC as a borrower and increase the amount of the Original Loan to a revolving loan in an 

amount up to Eighteen Million Dollars ($18,000,000) (the “Prepetition Revolving Loan”).  In 

addition, in connection with the Prepetition Revolving Credit Agreement and Prepetition 

Revolving Loan, (1) each of SSMC and SECC granted a lien in their respective Prepetition 

Accounts to secure the Prepetition Revolving Loan and a certain Prepetition Term Loan6 and (2) 

                                                 
6 On the same date, SECC and MidCap, as lender and agent (the “Prepetition Term Loan Agent”) entered into a 
Credit and Security Agreement and related Mortgage, Assignment of Leases and Rents and Security Agreement 
(collectively, the “Prepetition Term Loan Agreement” and, together with the Original Credit Agreement and 
Prepetition Revolving Credit Agreement, the “Prepetition Credit Agreements”), pursuant to which the Prepetition 
Term Loan Agent extended SECC a term loan in the original principal amount of Seven Million Dollars ($7,000,000) 
(the “Prepetition Term Loan”) secured by a first priority mortgage lien (the “Prepetition Mortgage No. 1”) on 
SECC’s real property located at 75 Glover Johnson Place, New Rochelle, NY (the “SECC Property”).  The 
Prepetition Term Loan Agent immediately assigned its rights and obligations as agent under the Prepetition Term 
Loan Agreement to MidCap Funding.  On or prior to the closing of the DIP Revolving Loan Agreement, SECC and 
MidCap Funding shall amend the Prepetition Term Loan Agreement (the “Prepetition Term Loan Amendment”) to, 
inter alia, add the DIP Revolving Loan Agreement to the defined term “Affiliated Financing Documents” and the DIP 
Revolving Facility to the defined term “Affiliated Obligations”. 
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SECC granted a lien on the SECC Property to secure the Prepetition Revolving Loan.7  As of the 

Petition Date, SSMC and SECC were indebted and liable to MidCap Funding, without defense, 

counterclaim or offset of any kind, in the outstanding principal amount of approximately $16.2 

million on account of the Prepetition Revolving Loan and approximately $5.8 million on account 

of the Prepetition Term Loan (collectively, the “MidCap Prepetition Debt”). 

ii. MidCap Prepetition Liens.  The liens and security interests granted to 

MidCap Funding pursuant to and in connection with the Original Credit Agreement, Prepetition 

Revolving Credit Agreement, and Prepetition Term Loan Agreement (collectively, the “MidCap 

Prepetition Liens”) are: (1) valid, binding, perfected, enforceable, first-priority liens and security 

interest in the personal and real property described in the Prepetition Credit Agreements (the 

“MidCap Prepetition Collateral”); and (2) not subject to avoidance, recharacterization, or 

subordination pursuant to the Bankruptcy Code or applicable nonbankruptcy law. 

iii. MidCap Prepetition Collateral.  The aggregate value of the MidCap 

Prepetition Collateral substantially exceeds the aggregate amount of the MidCap Prepetition Debt. 

H. Other Secured Creditors.  Without prejudice to the rights of any other party in 

interest, the Debtors contend that 

i. Sun Life Assurance Company of Canada  (US) (“Sun Life”).  On April 4, 

2006, SSMC executed a Promissory Note (the “Sun Life Note”) and Mortgage and Security 

Agreement (the “Sun Life Mortgage”) in favor of Sun Life in the original principal amount of $12 

                                                 
7 In connection with that certain Amendment No. 1 to Credit and Security Agreement and Forbearance Agreement 
dated as of August 1, 2012 (the “First Amendment”), pursuant to which, among other things, SECC agreed to fully 
cross collateralize the Prepetition Term Loan and the Prepetition Revolving Loan, and in furtherance thereof, SECC 
delivered to MidCap Funding a mortgage lien on the SECC Property pursuant to that certain Mortgage, Assignment of 
Leases and Rents, Security Agreement and Fixture Filing, dated August 1, 2012 (the “Prepetition Mortgage No. 2” 
and together with the Prepetition Mortgage No. 1, the “Prepetition Mortgages”).  In connection with entering into the 
First Amendment and the Prepetition Mortgage No. 2, DASNY agreed to further subordinate its lien on the SECC 
Property to the Prepetition Mortgages up to an aggregate principal amount of $13 million. 
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million, secured by a first mortgage on the SSMC real property which constitutes the main 

hospital campus and SSMC’s ambulatory care facility and clinics (the “SSMC Property”).  The 

Debtors assert there is currently due to Sun Life approximately $8.98 million under the Sun Life 

Note. 

ii. Pension Benefit Guaranty Corporation (“PBGC”).  PBGC holds two 

alleged secured claims: 

1.  First, as security for SSMC’s failure to meet the terms of its minimum funding 

waiver under its defined benefit pension plan (“SSMC Pension Plan”) for the 1995 and 1997 

years (which was guaranteed by PBGC), and to secure its obligations to the PBGC for those 

amounts (the “SSMC Pension Plan Claim”) SSMC granted the PBGC mortgage liens in the 

original principal amount of $2.582 million in April, 1997 and $3.488 million in November, 1998 

encumbering certain parking lots (the “SSMC Lots”) situate on the SSMC hospital campus (the 

“PBGC Lot Mortgages”).  As of the Petition Date, the Debtors assert that the outstanding amount 

of the SSMC Pension Plan Claim is approximately $5.763 million. 

2. Effective as of July 31, 2010, MVH terminated the Mount Vernon Hospital 

Employees' Retirement Plan (the "MVH Pension Plan").  PBGC asserts a secured claim on the 

MVH Pension Plan's behalf for unpaid employer contributions in the alleged amount (as of May 

31, 2013) of $4.032 million.  To perfect the statutory lien, PBGC filed Notices of Federal Lien 

under IRC Sections 412(n), 430(k) against the MVH real and personal property (the "PBGC MVH 

Lien")." 

iii. Dormitory Authority of the State of New York (“DASNY”).  DASNY holds 

two alleged secured claims: 

1. On August 11, 2009, SSMC and DASNY entered into a Reimbursement 

Agreement (the “2009 Reimbursement Agreement”) which provided for working capital advances 
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by DASNY in the amount of $5 million to SSMC (the “DASNY 2009 SSMC Loan”).  As security 

for the DASNY 2009 SSMC Loan, DASNY was granted a lien in the SECC Property.  To later 

facilitate the refinancing of SSMC’s credit facility under the Prepetition Revolving Credit 

Agreement, DASNY agreed to subordinate its mortgage lien on the SECC Property to MidCap 

Funding.  As of the Petition Date, DASNY asserts the outstanding amount of the DASNY 2009 

SSMC Loan is approximately $5.187 million. 

2. On August 14, 2012, DASNY and SSMC executed an additional reimbursement 

agreement (the “2012 SSMC Agreement”), pursuant to which DASNY advanced a working 

capital loan in the amount of $2.9 million to SSMC (“DASNY 2012 SSMC Loan”).  As security 

for the DASNY 2012 SSMC Loan, DASNY was granted a second lien and security interest on the 

MVH real property and a lien on the proceeds of any HEAL NY Grants awarded to SSMC.  As of 

the Petition Date, DASNY asserts the outstanding balance of the DASNY 2012 SSMC Loan is 

approximately $2.92 million. 

iv. Hudson Valley Bank (“HVB”).  On April 6, 2004 and October 28, 2005, 

MVH procured two revolving lines of credit from HVB in the amounts of $2 million and $3 

million respectively, which were ultimately consolidated into a single revolving line of credit (the 

“HVB Revolving Loan”) pursuant to a mortgage modification and extension agreement, dated as 

of October 28, 2005.  As security for the HVB Revolving Loan, MVH was granted a first  lien in 

the MVH Property.  In addition, HVB was granted a first lien on all of MVH’s revenues, receipts, 

income, accounts, accounts receivables, inventory, personal property and general intangibles.  As 

part of the arrangement, MVH also executed an Assignment of Leases and Rents, assigning all of 

MVH’s rights as lessor under any leases affecting the Property was also executed.  As of the 

Petition Date, the Debtors assert HVB is owed approximately $702,790. 
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v. Internal Revenue Service (“IRS”).  The IRS holds two alleged secured 

claims: 

1. On April 16, 2013, the IRS filed a Notice of Federal Tax Lien against the property 

of MVH in the amount of $736,805.90 (“MVH Tax Lien”), covering unpaid penalties relating to 

the late payment of §941 withholding taxes for the periods ending March 31, June 30 and 

September 30, 2012.  Any underlying tax and interest has been paid.  Since the filing of the MVH 

Tax Lien, the IRS has issued a waiver of penalties.  Thus, the Debtors contend that although there 

has been no formal release of lien as of the Petition Date, the underlying liability has been satisfied 

and the lien is of no force and effect. 

2. On March 28, 2013, the IRS filed a Notice of Federal Tax Lien against the property 

of SSMC in the amount of $1,461,400 (“SSMC Tax Lien”).  The lien covered unpaid penalties 

relating to the late payment of §941 withholding taxes for the periods ending March 31, June 30 

and September 30, 2012.  The underlying taxes and interest have been paid.  The Debtors have 

been advised that a waiver of penalties has been granted and a release of lien is forthcoming.   

vi. Other Judgments and Liens (the “Other Judgment and Lien Creditors”). 

1. 1199 SEIU Healthcare Workers (“Local 1199”), one of the Debtors’ principal 

unions, has obtained multiple judgments against each of SSMC and MVH for unpaid contributions 

and benefit payments due the 1199 Funds and has recorded the judgments against SSMC and 

MVH real property.  Local 1199 currently asserts judgments liens on the SSMC and MVH real 

property in the approximate amount of $908,000 and $496,000 respectively.  New York State 

Department of Labor has recorded judgments against SSMC in the aggregate amount of $21,800 

and against MVH in the aggregate amount of $117,670. 
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2. Amerisourcebergen Drug Corporation (“Amerisource”) claims a lien on certain 

pharmaceutical and other products it sold and continues to sell to the Debtors, including 

prescription and over-the-counter drugs and other home health care products.  

3. Various mechanics lien have also been asserted of record as follows:  SSMC: (i) 

Graybar Electric Company, Inc- $17,458 recorded May 29, 2012; (ii) D&D Elevator Maintenance, 

Inc - $525,880 recorded August 22, 2012; and (iii) Omega Environmental Services, Inc. - 

$138,742, recorded February 13, 2013; and MVH: (i) StonCor Group, Inc. - $4995.40, recorded 

May 25, 2012.8 

I. Findings Regarding the DIP Financing. 

i. Good Cause. Good cause has been shown for the entry of this Final Order. 

ii. Immediate Need. The Debtors have an immediate need to obtain the DIP 

Financing and use Cash Collateral.  The access of the Debtors to sufficient working capital and 

liquidity through the incurrence of the DIP Financing and concomitant financial accommodations, 

along with the use of Cash Collateral, is vital to the preservation and maintenance of the going 

concern value of the Debtors.  Absent the DIP Financing, the Debtors will not have sufficient 

sources of working capital to continue as a community based, acute care provider of essential 

medical services and maintain the value of their assets.  The ability of the Debtors to pay their 

medical staff and other employees, provide critical patient care, maintain business relationships 

with vendors and suppliers, purchase new inventory, and otherwise finance their operations is 

essential to the Debtors’ continued viability and the ultimate process of selling the Debtors’ assets 

                                                 
8 Sun Life, PBGC, DASNY, HVB, IRS, Amerisource and the Other Judgment and Lien Creditors are collectively 
referred to herein as the “Secured Creditors”.  The prepetition liens and claims of the Secured Creditors and MidCap 
Funding are collectively referred to the “Prepetition Liens”), and the real and personal property in which the Secured 
Creditors and MidCap Funding hold Prepetition Liens is collectively referred to herein at the “Prepetition 
Collateral”).  The prepetition claims and obligations of the Secured Creditors and MidCap Funding secured by their 
respective Prepetition Liens in Prepetition Collateral are collectively referred to as the “Prepetition Obligations”. 
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on a going concern basis to a stronger financial partner.  Without the DIP Financing, immediate 

and irreparable harm could result not only to the operations, but to the very persons who depend 

upon the Debtors’ operations including, but not limited to, the Debtors’ underserved patient 

population. 

iii. No Credit Available on More Favorable Terms.  Given the Debtors’ current 

financial condition, financing arrangements, capital structure, and other factors described in the 

Motion, the Debtors are unable to obtain financing from sources other than the DIP Lender on 

terms more favorable than the DIP Financing.  The Debtors have been unable to obtain unsecured 

credit allowable as an administrative expense under section 503(b)(1) of the Bankruptcy Code or 

solely in exchange for the grant of a special administrative expense priority pursuant to 

section 364(c)(1) of the Bankruptcy Code.  The Debtors have also been unable to obtain credit: 

(a) having priority over that of administrative expenses of the kind specified in sections 502(b), 

507(a) and 507(b) of the Bankruptcy Code; (b) secured by a lien on property of the Debtors and 

their estates that is not otherwise subject to a lien pursuant to section 364(c)(2) of the Bankruptcy 

Code; or (c) secured solely by a junior lien on property of the Debtors and their estates that is 

subject to a lien pursuant to section 364(c)(3) of the Bankruptcy Code.  Within the timeframe 

required, financing on a postpetition basis is not otherwise available without granting the DIP 

Agent: (a) perfected security interest in and liens on (each as provided herein) all of the Debtors’ 

existing and after-acquired assets with the priorities set forth in Paragraphs 9 and 10 hereof; (b) 

superpriority claims with the priorities set forth in Paragraph 11 hereof; and (c) the other 

protections, terms and conditions set forth in this Final Order. 

iv. Fair and Reasonable Terms.  The terms of the DIP Financing and the use of 

Cash Collateral are fair and reasonable, reflect the Debtors’ exercise of prudent business judgment 
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consistent with their fiduciary duties and constitute reasonably equivalent value and fair 

consideration. 

v. Business Judgment and Good Faith Pursuant to Section 364(e).  The terms 

and conditions of the DIP Financing and the DIP Documents, and the fees paid and to be paid 

thereunder, are fair, reasonable, and the best available to the Debtors under the circumstances, 

reflect the Debtors’ exercise of prudent business judgment consistent with their fiduciary duties, 

and are supported by reasonably equivalent value and consideration.  The DIP Financing was 

negotiated in good faith and at arms’ length among the Debtors and the DIP Agent.  The credit 

extended under the DIP Financing shall be deemed to have been so extended in good faith and for 

valid business purposes and uses within the meaning of section 364(e) of the Bankruptcy Code.  

Accordingly, the DIP Agent is entitled to the protection and benefits of section 364(e) of the 

Bankruptcy Code and this Final Order will not be affected by any subsequent reversal or 

modification on appeal of this Final Order or any other order. 

vi. Priming of Liens and Other Security Interests.  The priming of the Secured 

Creditors’ Prepetition Liens to the extent set forth below pursuant to section 364(d) of the 

Bankruptcy Code is necessary to obtain the DIP Financing.  In exchange for the priming of the 

Prepetition Liens set forth below, the Secured Creditors shall be entitled to receive adequate 

protection, as set forth in this Final Order, pursuant to sections 361, 363 and 364 of the 

Bankruptcy Code for any diminution in the value of their respective interests in the Prepetition 

Collateral resulting from, among other things, the subordination to the Carve Out (as defined 

herein) and to the DIP Liens (as defined herein), the Debtors’ use, sale or lease of such Prepetition 

Collateral, and the imposition of the automatic stay from and after the Petition Date (collectively, 

and solely to the extent of such diminution in value, the “Diminution in Value”). 
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vii. Use of Proceeds of the DIP Financing.  As a condition to the entry into the 

DIP Documents and the extension of credit under the DIP Revolving Facility and DIP Term Loan, 

the DIP Agent requires, and the Debtors have agreed, that the proceeds of the DIP Financing shall 

be used in a manner consistent with the terms and conditions of the DIP Documents, including any 

covenant contained therein pertaining to compliance with the Budget as the same may be modified 

from time to time in accordance with the consents required under the DIP Documents (the 

“Budget Compliance Covenant”), solely for: (a) refinancing the Prepetition Revolving Loan; 

(b) payment of all amounts owing on the Prepetition Term Loan as they come due pursuant to the 

terms of the Prepetition Term Loan Agreement; (c) working capital and other general corporate 

purposes; (d) permitted payment of costs of administration of the Chapter 11 Cases (subject to the 

limitations of the Carve Out); and (e) payment of fees and expenses due according to the terms of 

the DIP Documents. 

viii. Application of Proceeds of Collateral.  As a condition to the entry into the 

DIP Documents and the extension of credit under the DIP Facility, the Debtors have agreed that as 

of and commencing on the date of entry of the Order, the Debtors shall apply the proceeds of DIP 

Collateral as set forth in the DIP Documents. 

ix. Irreparable Harm.  The Debtors have requested entry of this Final Order 

pursuant to Rules 4001(b)(2) and Rule 4001(c)(2) of the Bankruptcy Rules and Rule 4001-2 of the 

Local Rules.  Absent granting the relief set forth in this Final Order, the Debtors’ estates will be 

immediately and irreparably harmed.  Consummation of the DIP Financing and the use of Cash 

Collateral in accordance with the provisions of this Final Order and the DIP Documents is 

therefore in the best interests of the Debtors’ estates. 

x. Challenge Period.  Notwithstanding anything contained herein to the 

contrary, all acknowledgments, admissions, and confirmations of the Debtors above regarding the 

13-22840-rdd    Doc 122    Filed 06/27/13    Entered 06/27/13 10:14:49    Main Document  
    Pg 16 of 47



 

 
Error! Unknown document property name. 

17

extent, validity, priority, perfection, and enforceability of the MidCap Prepetition Liens and the 

MidCap Prepetition Debt are not deemed to be on behalf of the Debtors’ estates and are for all 

purposes subject to the rights of any party in interest (including the Committee and any trustee 

appointed or elected in these Chapter 11 Cases), other than the Debtors or any of their affiliates, to 

file on behalf of any of the Debtors’ estates a complaint pursuant to Rule 7001 of the Bankruptcy 

Rules seeking to invalidate, subordinate, or otherwise challenge (collectively, the “Challenges” 

and each a “Challenge”) the MidCap Prepetition Liens and/or the MidCap Prepetition Debt; 

provided, however, that any such Challenges must be filed in this Court within the later of ninety 

(90) days after the entry of this Final Order or any subsequent date ordered by the Bankruptcy 

Court, or that may be agreed to in writing by MidCap Funding with respect to the time to file any 

such Challenges.  If no such Challenges are filed within such time period, then: (a) any and all 

Challenges shall be, without further notice to or order of the Court, deemed to have been forever 

relinquished, extinguished, released, and waived as to such Committee and other parties in 

interest; and (b) any and all claims and defenses against MidCap Funding with respect to the 

MidCap Prepetition Liens and the MidCap Prepetition Debt shall be deemed, immediately and 

without further action, to have been forever relinquished, extinguished, released, and waived as to 

such Committee and other parties in interest.  The Committee is hereby granted standing to file 

and prosecute Challenges.  For the avoidance of doubt, Challenges may include the assertion that 

the MidCap Prepetition Debt is not fully secured or is not oversecured. 

xi. Avoidance Rights of the Debtor.  Nothing herein shall prejudice or 

adversely impact the right of the Debtors or any of their affiliates to seek to avoid any Prepetition 

Lien of any of the Secured Creditors in accordance with the terms of the Bankruptcy Code. 

Based upon the foregoing findings and conclusions, the Motion and the record before the 

Court with respect to the Motion, and good and sufficient cause appearing therefor, 
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IT IS HEREBY ORDERED that: 

1. Final DIP Financing Approved.  The DIP Financing is authorized and approved on 

a final basis, subject to the terms and conditions set forth in this Final Order, the DIP Documents 

and the Budget.  The Debtors are authorized and directed on a final basis to use proceeds of the 

DIP Revolving Facility to refinance the Prepetition Revolving Loan Obligations; provided, 

however, until the refinancing of the Prepetition Revolving Loan Obligations has been made, the 

Prepetition Revolving Loan Obligations shall receive adequate protection and adequate protection 

payments. 

2. Objections Overruled.  All objections to the entry of this Final Order are hereby 

overruled to the extent they have not otherwise been resolved or withdrawn. 

3. Final Authorization of the DIP Financing and DIP Documents.  The DIP 

Documents are hereby approved for the DIP Financing on a final basis.  Subject to the limitations 

herein provided, the Debtors are expressly and immediately authorized, empowered and directed 

to execute and deliver the DIP Documents and to incur and to perform the DIP Obligations in 

accordance with, and subject to, the terms of this Final Order and the DIP Documents, and to 

deliver all instruments and documents which may be required or necessary for performance by the 

Debtors of their obligations in respect of the DIP Financing and the creation and perfection of the 

DIP Liens (as defined below) described in and provided for by this Final Order and the DIP 

Documents.  The Debtors are hereby authorized and directed to pay the principal, interest, fees, 

expenses and other amounts described in the DIP Documents as such become due and without 

need to obtain further Court approval, all to the extent provided in the DIP Documents, including, 

without limitation, origination fees, collateral fees, an unused line fee, appraisal and inspection 

fees and, whether or not the transactions contemplated hereby are consummated, any pre-closing 

fees and expenses, closing fees and expenses, audit fees to which DIP Agent is entitled and the 
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reasonable fees and disbursements of the DIP Agent’s attorneys, advisers, accountants, and other 

consultants; provided, however, that the origination fee and exit fee provided for in the DIP 

Revolving Loan Agreement shall be paid on only $6,800,000 of the DIP Revolving Facility 

Obligations.  Upon payment, such amounts shall be deemed fully earned, indefeasibly paid, and 

non-refundable.  The professional fees and expenses incurred by the DIP Agent and DIP Lender 

are not subject to the provisions of sections 327, 328, 329, 330, or 331 of the Bankruptcy Code, 

and shall be paid by the Debtors pursuant to the DIP Documents without further order of the 

Court; provided, that no disbursement shall be made by the Debtors on account of the fees and/or 

costs incurred by DIP Agent’s or the DIP Lender’s attorney, advisors, accountants or other 

consultants without (i) copies of detailed monthly invoices (redacted as necessary to protect 

privileged matters) for DIP Agent’s and DIP Lender’s professional fees and expenses having been 

provided at least ten (10) days in advance to (x) counsel for the Debtors, (y) counsel for any 

Committee and (z) the Office of the United States Trustee and (ii) unless no written objection as to 

the reasonableness of those fees and/or costs has been filed with this Court by the Debtors or the 

Committee within such ten (10) day period or such objection has been overruled by this Court or 

withdrawn.  Professionals for the DIP Agent and DIP Lender shall not be required to file fee 

applications or comply with the U.S. Trustee fee guidelines. 

4. Deposit of Proceeds.  All collections and proceeds, whether from ordinary course 

collections, asset sales, debt or equity issuances, insurance recoveries, condemnations or 

otherwise, will be deposited and applied as required by this Final Order and the DIP Documents.  

So long as the DIP Credit Agreement remains in effect or there are outstanding DIP Obligations, 

Debtors shall cause all proceeds of the DIP Revolving Facility Collateral to be remitted to one or 

more lockboxes designated by the DIP Documents via electronic funds transfer, but if any such 

proceeds are received by Debtors, the same shall be promptly deposited to a dominion account or 
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concentration account in the name or under the control of DIP Agent or, solely with respect to 

governmental lockbox accounts under the control of Debtors with standing instructions to transfer 

all amounts on deposit therein to DIP Agent on a daily basis, all as more fully set forth in the DIP 

Documents.  Each of Debtors’ deposit accounts, including, without limitation, those to which 

proceeds of DIP Revolving Facility Collateral are deposited, shall be subject to such transfer 

instructions and other account agreements as are set forth in the DIP Documents or are required by 

the DIP Agent pursuant thereto, or which are otherwise necessary to effectuate the liens on and 

security interests in the DIP Revolving Facility Collateral granted to DIP Agent herein.  The DIP 

Agent shall be authorized to apply all such proceeds (subject to final payment or collection in the 

case of checks or other payment items) to the DIP Obligations in accordance with the DIP 

Documents.  Prior to the remittance to the DIP Agent of any proceeds of the DIP Revolving 

Facility Collateral, Debtors shall be deemed to hold such proceeds for the benefit of the DIP 

Agent.  Upon execution and delivery, the DIP Documents shall represent valid and binding 

obligations of the Debtors, enforceable against each of the Debtors and their estates in accordance 

with their terms.  All instructions and account agreements implemented in connection with 

Prepetition Revolving Credit Agreement shall remain in effect until otherwise agreed to in writing 

by the DIP Agent. 

5. Final Authorization to Borrow.  Until the earlier of (a) the Termination Date (as 

defined in Section 1.1 of the DIP Revolving Loan Agreement and Section 1.1 of the DIP Term 

Loan Agreement) and (b) the termination of obligations under the DIP Documents by the DIP 

Agent upon the occurrence and during the continuation of an Event of Default (as defined below) 

(such earlier date, the “Expiration Date”), and subject to the terms, conditions, limitations on 

availability and reserves set forth in the DIP Documents and this Final Order, the Debtors are 
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hereby authorized to request, and DIP Agent shall provide to the Debtors, extensions of credit 

under the DIP Financing (in the form of loans). 

6. Final Authorization to Use of Cash Collateral.  The Debtors shall be authorized to 

use the Cash Collateral derived from the operations of SSMC, MVH, SECC and their real and 

personal property in accordance with the terms of this Final Order, including, without limitation, 

in accordance with the Budget and Budget Compliance Covenant.  For purposes of this Final 

Order, Cash Collateral includes (a) all cash proceeds of Prepetition Collateral in which the 

Secured Creditors and MidCap Funding have an interest, whether such interest existed as of the 

Petition Date or arises thereafter pursuant to this Final Order, any other order of this Court, 

applicable Law or otherwise, and (b) proceeds of the MidCap Prepetition Debt or the Prepetition 

Obligations.  With respect to collections of Cash Collateral after the Petition Date that are 

proceeds of the MidCap Prepetition Collateral, MidCap Funding shall be permitted to apply such 

amounts against the Prepetition Revolving Loan Obligations and, after payment, in full of the 

Prepetition Revolving Loan Obligations, such amount shall be remitted to the DIP Revolving 

Agent for application against the DIP Revolving Facility Obligations.  Notwithstanding the 

foregoing, in no event shall any Secured Creditor or MidCap Funding be required to fund any 

overdraft or overadvance or otherwise extend credit to any of the Debtors and any obligations to 

honor disbursements shall be based on collected funds.   

7. DIP Obligations.  The DIP Documents and this Final Order shall constitute and 

evidence the validity and binding effect of the Debtors’ DIP Obligations, which DIP Obligations 

shall be enforceable against the Debtors, their estates and any successors thereto, including 

without limitation, any trustee or other estate representative appointed in the Chapter 11 Cases, or 

any case under chapter 7 of the Bankruptcy Code upon the conversion of any of the Chapter 11 

Cases, or in any other proceedings superseding or related to any of the foregoing (collectively, 
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“Successor Cases”).  Upon entry of this Final Order, the DIP Obligations will include all loans 

and any other indebtedness or obligations, contingent or absolute, which may now or from time to 

time be owing by any of the Debtors to the DIP Lender under the DIP Documents, the Interim 

Order, or this Final Order, including, without limitation, all principal, accrued interest, costs, fees, 

expenses and other amounts owed pursuant to the DIP Documents.  The DIP Obligations shall be 

due and payable, without notice or demand, on the Termination Declaration Date (as defined 

herein). 

8. Payment of Principal, Interest, Fees, Etc..  The Debtors shall pay to the DIP Agent 

and MidCap Funding, on account of the Prepetition Term Loan, principal and interest as provided 

in the DIP Documents and in accordance with the procedures set forth therein.  In consideration of 

the financial accommodations made by the DIP Agent and DIP Lender under this Final Order and 

the DIP Documents, in accordance with Paragraph 3 of this Final Order, the Debtors are hereby 

authorized, without further order of this Court and as set forth in the DIP Documents, to: (a) pay to 

the DIP Agent all reasonable fees and charges, including, but not limited to, origination fees, 

collateral management fees, and any other administrative or service fees payable under the DIP 

Documents; and (b) reimburse the DIP Agent and DIP Lender for all reasonable out-of-pocket 

expenses, professional fees, and other disbursements incurred by them in connection with the 

preparation of the DIP Documents or other aspects of these Chapter 11 Cases. 

9. DIP Liens and DIP Collateral.  Effective immediately upon the entry of this Final 

Order, pursuant to sections 361, 362, 364(c)(2), 364(c)(3), and 364(d) of the Bankruptcy Code:  

(a) the DIP Revolving Loan Agent, as security and collateral for the DIP 

Revolving Facility, is hereby granted continuing, valid, binding, enforceable, non-

avoidable and automatically and properly perfected: (i) first priority security interests in 

and liens on, and pledges of, such now existing and hereafter acquired assets of SSMC and 
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SECC to the same extent as described in the Prepetition Revolving Credit Agreement; 

(ii) first priority security interests in and liens on the “Collateral” (as defined in Schedule 

9.1 of the DIP Revolving Loan Agreement); (iii) subject and subordinate to any pre-

existing liens, including the first mortgage lien presently existing in favor of Sun Life, any 

judgment liens in favor of the 1199 Funds and any other pre-existing liens of any other 

Judgment and Lien Creditor, security interests in and liens on all of the real and other 

personal property comprising the Sound Shore Medical Center located at 16 Guion Place, 

New Rochelle, NY; (iv) subject and subordinate to any pre-existing liens, including the 

first mortgage lien presently existing in favor of HVB, any liens in favor of DASNY and 

PBGC, any judgment liens in favor of the 1199 Funds, and any other pre-existing lines of 

any Other Judgment and Lien Creditor, security interests in and liens on all of the real and 

other personal property comprising the Mount Vernon Hospital located at 12 North 7th 

Avenue, Mt. Vernon, New York 10550; (v) subject and subordinate to any pre-existing 

liens, including the first mortgage lien presently existing in favor of MidCap Funding as 

per that certain Subordination Agreement, as may have been amended from time to time, 

made as of June 8, 2011 by and among DASNY and MidCap Funding, as successor to the 

Prepetition Term Loan Agent, any liens in favor of DASNY and PBGC, and any other pre-

existing liens of any Other Judgment and Lien Creditor, security interests in and liens on 

all of the real and other personal property comprising Howe Avenue Nursing Home, d/b/a 

Schaffer Extended Care Center located at 16 Guion Place, New Rochelle, New York 

10801, and (vi) all proceeds and products of the foregoing ((i)-(vi) collectively the “DIP 

Revolving Facility Collateral”);9 and  

                                                 
9 As set forth more fully in the DIP Revolving Loan Agreement, in connection with the proposed sale of the Debtors’ 
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(b) the DIP Term Loan Agent, as security and collateral for the DIP Term 

Loan, shall receive a letter of credit (the “Letter of Credit”) in favor of the DIP Term Loan 

Agent (the “DIP Term Loan Collateral” and together with the DIP Revolving Facility 

Collateral, the “DIP Collateral”), which Letter of Credit shall be in form and substance 

acceptable to the DIP Term Loan Agent, MHS Affiliates and DASNY, and shall be issued 

by a nationally recognized banking institution acceptable to the DIP Term Loan Agent in 

its sole and absolute discretion.10   

The DIP Term Loan Agent shall be entitled to draw on the Letter of Credit pursuant to the terms 

therein.  The Letter of Credit and the proceeds thereof shall not be deemed to be property of the 

estate pursuant to section 541 of the Bankruptcy Code or otherwise subject to the automatic stay. 

The Debtors and the DIP Agent stipulate and agree that (1) the DIP Revolving Facility Collateral 

is pledged to the DIP Agent by Debtors, subject and subordinate to pre-existing liens of Secured 

Creditors as described above, and (2) notwithstanding any other provision hereof or in the DIP 

Credit Agreement to the contrary, to the extent and effective immediately upon the DIP Agent’s 

draw on the Letter of Credit or payment on account thereon, MHS Affiliates shall be and are 

hereby granted a dollar-for-dollar right of subrogation to all rights, remedies and liens of the DIP 

Agent under this Order solely with respect to the SSMC Property, MVH real property (the “MVH 

Property”), and the DIP Agent’s liens on the SECC Property arising under clause (v) of 

                                                                                                                                                                
assets to the MHS Affiliates or, the purchaser thereof shall provide a collateral pledge (the “Collateral Pledge”) as 
support for any shortfall in the collection of outstanding obligations under the DIP Revolving Loan Agreement after 
seventy-five (75) days after closing of such sale up to a maximum amount $5,000,000, plus any costs of enforcement, 
and secure all such guaranteed obligations with a first priority security interest on all “Collateral” (as defined in 
Schedule 9.1 of the DIP Revolving Loan Agreement) generated by or in connection with the operation of the Debtors’ 
assets acquired in such sale pursuant to a limited recourse guaranty in a form mutually agreeable to DIP Agent and the 
MHS Affiliates. 
10 Pursuant to the Debtors’ proposed sale of assets to the MHS Affiliates, any successful bidder or purchaser other 
than the MHS Affiliates shall assume and be assigned all of the MHS Affiliates’ obligations in support of the DIP 
Obligations (including the express obligation to grant to the DIP Term Agent a letter of credit identical to the Letter of 
Credit, or in a form otherwise acceptable to the DIP Term Agent in its sole and absolute discretion). 
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subparagraph (a) above (but excluding the Prepetition Mortgages and any prepetition liens on the 

SECC Property held by the DIP Agent), effectively granting the MHS Affiliates the rights, 

remedies and liens of the DIP Agent to the extent of any such draw on the Letter of Credit on 

parity with the rights of the DIP Agent (the “MHS Affiliates Assigned DIP Rights”).  The MHS 

Affiliates hereby further assign all such MHS Affiliates Assigned DIP Rights to DASNY as 

collateral for the MHS Affiliates’ obligations to DASNY with respect to the funding of the Letter 

of Credit.  Notwithstanding anything to the contrary herein or in the DIP Documents, the DIP 

Collateral shall exclude any commercial tort claims and any claims under chapter 5 of the 

Bankruptcy Code, including, in each instance, any and all proceeds thereof.   

10. DIP Lien Priority.  The DIP Liens securing the DIP Revolving Credit Facility shall 

be junior in payment and priority to the extent hereinabove provided and further only to the Carve 

Out.  Other than as set forth herein, the DIP Liens shall not be made subject to or pari passu with 

any lien or security interest hereinafter granted in the Chapter 11 Cases or any Successor Cases.  

The DIP Liens shall be senior to all other rights in the DIP Term Loan Collateral.  

Notwithstanding anything in this Final Order to the contrary, the DIP Term Loan Collateral shall 

not be subject to the Carve Out.  The DIP Liens shall be valid and enforceable against any trustee 

or other estate representative appointed in the Chapter 11 Cases or any Successor Cases, upon the 

conversion of any of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy Code (or in 

any other Successor Case), and/or upon the dismissal of any of the Chapter 11 Cases or Successor 

Cases.  The DIP Liens shall not be subject to sections 506(c), 510, 549, or 550 of the Bankruptcy 

Code.  To the extent the MVH Tax Lien or SSMC Tax Lien are avoided and preserved for the 

benefit of any estate pursuant to section 551 of the Bankruptcy Code, such liens and interests shall 

not be made pari passu with or senior to the DIP Liens. 
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11. DIP Superpriority Claims.  Upon entry of this Final Order, the DIP Agent is hereby 

granted, pursuant to section 364(c)(1) of the Bankruptcy Code, an allowed superpriority 

administrative expense claim in each of the Chapter 11 Cases and any Successor Cases 

(collectively, the “DIP Superpriority Claims”) for all DIP Obligations.  The DIP Superpriority 

Claims shall be subordinate in payment and priority only to the Carve Out, and shall (a) otherwise 

have priority over any and all administrative expenses and unsecured claims against the Debtors or 

their estates in any of the Chapter 11 Cases and any Successor Cases, at any time existing or 

arising, of any kind or nature whatsoever, including, without limitation, administrative expenses of 

the kinds specified in or ordered pursuant to Bankruptcy Code §§ 105, 326, 328, 330, 331, 365, 

503(a), 503(b), 506(c), 507(a), 507(b) (except as set forth herein), 546(c), 546(d), 726 (to the 

extent permitted by law), 1113 and 1114, and any other provision of the Bankruptcy Code, except 

as set forth herein, and (b) at all times be senior to the rights of the Debtors and their estates, and 

any successor trustee or other estate representative, to the extent permitted by law.  The DIP 

Superpriority Claims shall not extend to (i) commercial tort claims or (ii) any avoidance actions or 

claims arising under chapter 5 of the Bankruptcy Code, or any of the proceeds of (i) and (ii), 

except that the DIP Superpriority Claim shall extend to any avoidance actions or claims in each 

case arising under section 549 of the Bankruptcy Code and the proceeds thereof.  The Debtors and 

the DIP Agent stipulate and agree that the MHS Affiliates and DASNY are hereby granted, 

pursuant to section 364(c)(1) of the Bankruptcy Code, an allowed, superpriority administrative 

expense claim in each of the Chapter 11 Cases and any Successor Cases (collectively, the “MHS 

Affiliate/DASNY Superpriority Claims”), subordinated in right and right to payment only to the 

DIP Superpriority Claims of the DIP Agent relating to funds advanced under the DIP Revolving 

Loan Agreement but pari passu and equal in right to all other DIP Superpriority Claims of the DIP 

Agent, as security for MHS Affiliates’ and DASNY’s right to seek payment from the Debtors in 
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the event that there is a draw on the DIP Term Loan Collateral or payment on account thereon.  

Notwithstanding anything contrary herein or in the DIP Documents, the MHS Affiliate/DASNY 

Superpriority Claim shall not extend to (i) commercial tort claims or (ii) any avoidance actions or 

claims arising under chapter 5 of the Bankruptcy Code, or any of the proceeds of (i) or (ii), except 

that the MHS Affiliates/DASNY Superpriority Claim shall extend to any avoidance actions or 

claims in each case arising under section 549 of the Bankruptcy Code and the proceeds thereof. 

12. Adequate Protection Liens.  The Secured Creditors and MidCap Funding are 

entitled to receive adequate protection on account of their respective interests in the Prepetition 

Collateral pursuant to sections 361, 362, and 364 of the Bankruptcy Code to the extent of any 

Diminution in Value of their respective interests in their Prepetition Collateral.  Pursuant to 

sections 361, 364 and 507(b), but only to the extent that: (i) the Prepetition Obligations remain 

outstanding, (ii) the Secured Creditors and MidCap Funding hold valid and perfected Prepetition 

Liens in the Prepetition Collateral, and (iii) there is any Diminution in Value of their respective 

interests in the Prepetition Collateral, (a) the Secured Creditors will hereby receive automatically 

perfected, replacement liens on the DIP Revolving Facility Collateral to the same extent and 

priority of their respective Prepetition Liens and against each Debtor in which such Secured 

Creditor holds an Adequate Protection Lien (an “Applicable Debtor”) as adequate protection, and 

(b) MidCap Funding will hereby receive automatically perfected, replacement liens on the DIP 

Revolving Facility Collateral to the same extent and priority of its respective Prepetition Liens and 

the DIP Liens as adequate protection.  The Adequate Protection Liens shall be deemed a Permitted 

Lien within the meaning of the DIP Revolving Loan Agreement.  The Adequate Protection Liens 

shall be valid and enforceable against any trustee or other estate representative appointed in the 

Chapter 11 Cases or any Successor Cases, upon the conversion of any of the Chapter 11 Cases to a 

case under chapter 7 of the Bankruptcy Code (or in any other Successor Case), and/or upon the 
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dismissal of any of the Chapter 11 Cases or Successor Cases.  The Adequate Protection Liens shall 

not be subject to sections 506(c), 510, 549, or 550 of the Bankruptcy Code.  To the extent the 

MVH Tax Lien or SSMC Tax Lien are avoided and preserved for the benefit of any estate 

pursuant to section 551 of the Bankruptcy Code, such liens and interests shall not be made pari 

passu with or senior to the Adequate Protection Liens. 

13. Prepetition Lender Superpriority Claims.  Junior only to the DIP Superpriority 

Claims, the MHS Affiliates/DASNY Superpriority Claims and the Carve Out, and only to the 

extent Adequate Protection Liens fail to protect the Secured Creditors against any Diminution in 

Value, the Secured Creditors and MidCap Funding shall, upon such demonstration that the 

Adequate Protection Liens fail to protect the Secured Creditors and MidCap Funding against any 

Diminution in Value, be entitled, pursuant to sections 503(b) and 507(b) of the Bankruptcy Code, 

to an allowed superpriority administrative expense claim in each of the Chapter 11 Cases of the 

Applicable Debtors and any Successor Cases of the Applicable Debtors (collectively, the 

“Prepetition Lender Superpriority Claims”) for all Diminution in Value claims.  The Prepetition 

Lender Superpriority Claims, if permitted, shall be subordinate in payment and priority only to the 

DIP Superpriority Claims and the Carve Out, and shall (a) otherwise have priority over any and all 

administrative expenses and unsecured claims against the Debtors or their estates in any of the 

Chapter 11 Cases and any Successor Cases, at any time existing or arising, of any kind or nature 

whatsoever, including, without limitation, administrative expenses of the kinds specified in or 

ordered pursuant to Bankruptcy Code §§ 105, 326, 328, 330, 331, 365, 503(a), 503(b), 506(c), 

507(a), 507(b) (except as set forth herein), 546(c), 546(d), 726 (to the extent permitted by law), 

1113 and 1114, and any other provision of the Bankruptcy Code, except as set forth herein, and 

(b) at all times be senior to the rights of the Debtors and their estates, and any successor trustee or 

other estate representative, to the extent permitted by law.  The Prepetition Lender Superpriority 
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Claims, if permitted, shall not extend to (i) commercial tort claims or (ii) any avoidance actions or 

claims arising under chapter 5 of the Bankruptcy Code, or any of the proceeds of (i) and (ii), 

except that the Prepetition Lender Superpriority Claims shall extend to any avoidance actions or 

claims in each case arising under section 549 of the Bankruptcy Code and the proceeds thereof. 

14. No Obligation to Extend Credit.  Subject to Paragraph 29(b), the DIP Lender shall 

not have any obligation to make any loan or advance under the DIP Documents, unless all of the 

conditions precedent to the making of such extension of credit under the applicable DIP 

Documents and this Final Order have been satisfied in full or waived by the DIP Lender in its sole 

discretion. 

15. Use of DIP Financing Proceeds.  Upon entry of this Final Order, the Debtors shall 

use advances of DIP Financing credit only for the purposes specifically set forth in this Final 

Order, the DIP Documents, and in compliance with the Budget Compliance Covenant.  

Notwithstanding any first-day orders entered authorizing the Debtors to pay any prepetition or 

other expenses, all such payments not otherwise paid before the entry of the Interim Order, shall 

be made in accordance with this Final Order, the Budget, and the Budget Compliance Covenant. 

16. Amendment of the DIP Documents. The DIP Documents may from time to time be 

amended, modified or supplemented by the parties thereto without notice or a hearing if:  (a) the 

amendment, modification, or supplement is (i) in accordance with the DIP Documents, 

(ii) beneficial to the Debtors, (iii) not prejudicial in any material respect to the rights of third 

parties, and (iv) does not increase the amount of the DIP Term Loan or the “Applicable Margin” 

or the “Revolving Loan Commitment” (each as defined in the DIP Revolving Loan Agreement) or 

extend the “Termination Date” (as defined in the DIP Revolving Loan Agreement); (b) the 

amendment, modification or supplement is filed with the Court; and (c) a copy (which may be 

provided through electronic mail or facsimile) of the substantially final amendment, modification 
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or supplement is provided to counsel for the Committee, counsel for each of the Secured Creditors 

and the MHS Affiliates and the U.S. Trustee at least three (3) days (or such shorter period agreed 

to by the Secured Creditors, the MHS Affiliates, the Committee, and U.S. Trustee) prior to the 

effective date of such amendment, modification or supplement.  Except as otherwise provided in 

this Paragraph, no waiver, modification, or amendment of any of the provisions of any DIP 

Document shall be effective unless set forth in writing, signed on behalf of the Debtors and with 

the necessary consents required under and executed in accordance with the DIP Documents, and 

approved by the Court on notice. 

17. Budget Maintenance.  The Budget shall be in form and substance acceptable to and 

approved by the DIP Agent, the MHS Affiliates, and DASNY in their individual sole discretion.  

The Budget may be amended or modified in writing from time to time only with the written 

consents required under the DIP Documents.  The Debtors shall update the Budget as provided in 

the DIP Documents (provided that any update shall be in form and substance acceptable to the DIP 

Agent, the MHS Affiliates, and DASNY in their individual sole discretion), with delivery to the 

DIP Agent in accordance with the DIP Documents, with copies to be provided to the counsel to 

the MHS Affiliates, DASNY, the Committee, the Secured Creditors and the U.S. Trustee within 

one (1) business day.  The Debtors shall provide the Committee with any updated Budget at least  

five (5) business days prior to the date that the updated Budget is to go into effect (the "Updated 

Budget Effective Date").  If the Committee has an objection to the updated Budget that cannot be 

resolved consensually prior to the Updated Budget Effective Date, the Committee may request an 

expedited hearing on its objection.  Unless there is a ruling by the Court to the contrary prior to the 

Updated Budget Effective Date, the Debtors may implement the updated Budget.  The Debtors 

may exceed the Budget Compliance Covenant with the consent of the DIP Agent, the MHS 

Affiliates, and DASNY in their individual sole discretion.  Notwithstanding anything herein to the 
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contrary, to the extent that the Debtors have not expended the full disbursement amount for a 

category of expense for a specified time period set forth in the Budget, the Debtors may use the 

unexpended amount to pay items of the same type for a subsequent time period. 

18. Modification of Automatic Stay.  Subject to the terms of Paragraph 25, the 

automatic stay imposed under section 362(a) of the Bankruptcy Code is hereby modified as 

necessary to effectuate all of the terms and provisions of this Final Order, including, without 

limitation, to:  (a) permit the Debtors to grant the DIP Liens, Adequate Protection Liens, DIP 

Superpriority Claims, MHS Affiliates Assigned DIP Rights, the MHS Affiliates/DASNY 

Superpriority Claims, and Prepetition Lender Superpriority Claims, if permitted; (b) permit the 

Debtors to incur all liabilities and obligations under the DIP Documents, the DIP Financing and 

this Final Order; (c) permit the Debtors to perform such other acts as are necessary to effectuate 

the terms of this Final Order; (d) authorize the Debtors to pay, and the DIP Agent and MidCap 

Funding to retain and apply, payments made in accordance with the terms of this Final Order; and 

(e) permit MidCap Funding and/or DIP Agent to apply the proceeds of the MidCap Prepetition 

Collateral and the DIP Financing in accordance with the terms of the DIP Documents and this 

Final Order. 

19. Perfection of DIP Liens and Adequate Protection Liens.  This Final Order shall be 

sufficient and conclusive evidence of the validity, perfection, and priority of the DIP Liens, the 

MHS Affiliates Assigned DIP Rights, and Adequate Protection Liens without the necessity of 

filing or recording any financing statement, mortgage, notice of lien or other instrument or 

document which may otherwise be required under the law or regulation of any jurisdiction or the 

taking of any other action (including, for the avoidance of doubt, entering into any deposit account 

control agreement) to validate or perfect (in accordance with applicable nonbankruptcy law) the 

DIP Liens, the MHS Affiliates Assigned DIP Rights, and Adequate Protection Liens, or to entitle 
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the DIP Agent, the MHS Affiliates, DASNY, and the Secured Creditors to the priorities granted 

herein.  Notwithstanding the foregoing, each of the DIP Agent, MHS Affiliates, DASNY, and the 

Secured Creditors is authorized to file, as it deems necessary in its sole discretion, such financing 

statements, mortgages, notices of liens and other similar documents to perfect in accordance with 

applicable nonbankruptcy law or to otherwise evidence the applicable DIP Liens, the MHS 

Affiliates Assigned DIP Rights, or Adequate Protection Liens, and all such financing statements, 

mortgages, notices and other documents shall be deemed to have been filed or recorded as of the 

Petition Date; provided, however, that no such filing or recordation shall be necessary or required 

in order to create or perfect the DIP Liens, the MHS Affiliates Assigned DIP Rights, or the 

Adequate Protection Liens.  The Debtors are authorized and directed to execute and deliver 

promptly upon demand to the DIP Agent and Secured Creditors all such financing statements, 

mortgages, notices and other documents as any of the DIP Agent or Secured Creditors may 

reasonably request.  The DIP Agent and Secured Creditors, each in its discretion, may file a 

photocopy of this Final Order as a financing statement with any filing or recording office or with 

any registry of deeds or similar office, in addition to or in lieu of such financing statements, 

notices of lien or similar instrument. 

20. Proceeds of Subsequent Financing.  If the Debtors, any trustee, any examiner with 

enlarged powers, any responsible officer or any other estate representative subsequently appointed 

in these Chapter 11 Cases or any Successor Cases, other than a receiver appointed pursuant to 

New York law, shall obtain credit or incur debt pursuant to sections 364(b), 364(c) or 364(d) of 

the Bankruptcy Code in violation of the DIP Documents at any time prior to the repayment in full 

of all DIP Obligations and the termination of the DIP Lender’s obligation to extend credit under 

the DIP Financing, then all the cash proceeds derived from such credit or debt shall immediately 

be turned over to the DIP Agent to be applied as set forth in the DIP Documents.  Any surplus 
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shall be held in escrow for the benefit of MidCap Funding, the MHS Affiliates and DASNY to the 

extent of the MHS Affiliates Assigned DIP Rights, and the other Secured Creditors to the extent of 

any Diminution in Value claims, and thereafter to any party entitled thereto as determined by 

further order of the Court. 

21. Maintenance of DIP Revolving Facility Collateral.  Until the payment in full in 

cash of all DIP Obligations, and the termination of the DIP Documents and the DIP Lender’s 

obligations to extend credit under the DIP Revolving Facility and DIP Term Loan, the Debtors 

shall:  (a) insure the DIP Revolving Facility Collateral as required pursuant to the terms of the DIP 

Credit Agreement; and (b) maintain the cash management system which has first been agreed to 

by the required consents under the DIP Documents, or as otherwise required by the DIP 

Documents. 

22. Disposition of DIP Revolving Facility Collateral; Rights of DIP Agent.  The 

Debtors shall not sell, transfer, lease, encumber or otherwise dispose of any portion of the DIP 

Revolving Facility Collateral other than as permitted in the DIP Documents without the prior 

written consents as required under the DIP Documents, and no such consent shall be implied from 

any other action, inaction or acquiescence by the DIP Agent, Secured Creditors, or an order of this 

Court. 

23. DIP Termination.  On the Expiration Date, all DIP Obligations shall be 

immediately due and payable, and all commitments to extend credit with respect to the DIP 

Financing will terminate.  Upon a successful Challenge, all commitments to extend credit with 

respect to the DIP Financing will terminate and all DIP Obligations shall be immediately due and 

payable under the DIP Credit Agreement and this Final Order.  

24. Events of Default.  The occurrence of an “Event of Default” pursuant to: (i) clause 

(i) or (ii) of Section 10.1 of either the DIP Revolving Loan Agreement or the DIP Term Loan 
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Agreement; (ii) Section 10.1(c) of the DIP Revolving Loan Agreement or the DIP Term Loan 

Agreement resulting from a breach of the representations and warranties in Sections 3.13, 3.25, 

3.26 or 8.2 of the DIP Revolving Loan Agreement or the DIP Term Loan Agreement; (iii) Section 

10.1(c) of the DIP Revolving Loan Agreement resulting from a fraudulent or materially incorrect 

certification or statement in any Borrowing Base Certificate; (iv) pursuant to subsection (i), (j), (r), 

(s), (t), (w), (bb), (cc), or (dd) of Section 10.1 of the DIP Revolving Loan Agreement; (v) pursuant 

to subsection (i), (j), (l), (r), (s), (t), (w), or (bb) of Section 10.1 of the DIP Term Loan Agreement 

(such Events of Default set forth in clauses (i), (ii), (iii), (iv), and (v) each being a “Major Event 

of Default”); or (vi) pursuant to any other section of the DIP Credit Agreement (each an “Other 

Event of Default”) (subject to any extensions or waivers as permitted under the DIP Documents), 

shall constitute an event of default under the DIP Documents and this Final Order (the Other 

Default together with the Major Events of Default, each an “Event of Default”), unless expressly 

waived in writing by the DIP Agent in accordance with the consents required in the DIP 

Documents. 

25. Rights and Remedies Upon Event of Default.   

(a) Immediately upon the occurrence and during the continuation of an Event 

of Default, the DIP Agent, as provided in the DIP Documents without order of or application or 

motion to the Court, may (i) declare all DIP Obligations and DIP Financing owing under the DIP 

Documents to be immediately due and payable; (ii) terminate, reduce or restrict the amount of the 

Revolving Loan Commitment, the Borrowing Base or any further commitment to extend credit to 

the Debtors to the extent any such commitment remains; and/or (iii) terminate the DIP Credit 

Agreement and any other DIP Document as to any future obligation of the DIP Agent or DIP 

Lender, but without affecting any of the DIP Liens or the DIP Obligations (any such declaration 

by the DIP Agent shall be referred to herein as a “Termination Declaration”). The DIP Agent’s 
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failure to exercise any or all of its rights under this Paragraph shall not constitute a waiver of any 

of its rights hereunder or under the DIP Documents. 

(b) The Termination Declaration shall be given by email (or other electronic 

means) to counsel to the Debtors, counsel to the Secured Creditors, counsel to the Committee, 

counsel to the MHS Affiliates, counsel to DASNY, and the U.S. Trustee (the earliest date any 

such Termination Declaration is made shall be referred to herein as the “Termination Declaration 

Date”). 

(c) The DIP Obligations shall be due and payable, without notice or demand, 

on the Termination Declaration Date. 

(d) Notwithstanding anything to the contrary in the DIP Credit Agreement, in 

the event of a Major Event of Default, during the first five (5) days after the Termination 

Declaration Date, the Debtors shall be entitled to continue to use cash on hand, including any Cash 

Collateral, in accordance with the Budget. 

(e) During the first seven (7) days after a Termination Declaration resulting 

from a Major Event of Default (such seven day period being the “Remedies Notice Period”), the 

Debtors or the Committee shall be entitled seek an emergency hearing with the Court for the sole 

purpose of contesting whether a Major Event of Default has occurred and/or is continuing. 

(f) If a Termination Declaration is delivered after the occurrence of a Major 

Event of Default, the automatic stay shall automatically be terminated at the end of the Remedies 

Notice Period without further notice or order unless the Court determines during the Remedies 

Notice Period that a Major Event of Default has not occurred and/or is not continuing. 

(g) If a Termination Declaration is delivered after the occurrence of any Other 

Event of Default, the automatic stay shall automatically be terminated upon entry of an order by 

the Court finding that any Other Event of Default has occurred and is continuing (an “Event of 
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Default Order”).  Notwithstanding anything to the contrary in the DIP Credit Agreement, in the 

event of any Other Event of Default, the Debtors or the Committee shall be permitted to use cash 

on hand, including any Cash Collateral, in accordance with the Budget until entry of an Event of 

Default Order. 

(h) Upon termination of the automatic stay: (i) the DIP Agent shall be 

permitted to exercise all remedies set forth herein, in the DIP Credit Agreement, the DIP 

Documents, as applicable, and as otherwise available at law against the DIP Revolving Facility 

Collateral without any further order of or application or motion to the Court, and without 

restriction or restraint by any stay under sections 362 or 105 of the Bankruptcy Code, or 

otherwise, and shall be permitted to satisfy the DIP Obligations and DIP Superpriority Claims, 

subject to, with respect to the DIP Revolving Facility Collateral, the Carve Out; and (ii) the 

Debtors shall no longer be entitled to use MidCap’s Cash Collateral absent further order of the 

Court. 

(i) Upon the expiration of the Remedies Notice Period in the event of a Major 

Event of Default, or entry of an Event of Default Order in the event of any Other Event of Default, 

all conditions to draw on the Letter of Credit shall be deemed satisfied.   Any drawing by DIP 

Agent under the Letter of Credit shall be for the entire amount of the Letter of Credit. After any 

such drawing under the Letter of Credit by DIP Agent and the satisfaction of all Debtors’ DIP 

Obligations arising from the DIP Term Loan (the “DIP Term Loan Obligations”) owed to DIP 

Agent and DIP Lender with the funds received from such draw, DIP Agent will remit to MHS 

Affiliates (or such other party as has assumed MHS Affiliates’ obligation to provide the Letter of 

Credit) within five (5) business days any balance of funds received from the Letter of Credit in 

excess of such DIP Term Loan Obligations of Debtors.   
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26. Indemnification of the DIP Agent.  The Debtors shall defend, indemnify and hold 

harmless DIP Agent and each of its Affiliates (as defined in the DIP Credit Agreement) and their 

respective successors and assigns, and the directors, officers, partners, members, shareholders, 

participants, employees, professionals and agents of any of the foregoing and each other Person 

(as defined in the DIP Credit Agreement), if any, who controls DIP Agent, its Affiliates or any of 

the foregoing (the “Indemnified Parties”), to the extent and as set forth in the DIP Documents.  

Nothing herein shall limit the DIP Agent’s exercise of its discretionary rights granted under the 

DIP Documents, including an Indemnified Party’s right to select its own counsel with respect to 

any litigation, or preparation therefor, related to the enforcement of this Final Order or its rights 

and remedies under the DIP Documents, which counsel’s reasonable fees and expenses shall be 

promptly paid by the Debtors. 

27. Reporting Requirements.  Debtors shall observe and comply with all of the 

financial reporting and performance covenants and conditions set forth in the DIP Documents. 

28. Rights of Access and Information.  Without limiting the rights of access and 

information afforded the DIP Agent under the DIP Documents, the Debtors shall be, and hereby 

are, required to afford representatives, agents and/or employees of the DIP Agent, the MHS 

Affiliates, DASNY, and the Secured Creditors reasonable access to the Debtors’ premises and 

their books and records in accordance with the DIP Documents or any applicable agreements 

between the Secured Creditors, and shall reasonably cooperate, consult with, and provide to such 

persons all such information as may be reasonably requested.  In addition, the Debtors authorize 

their independent certified public accountants, financial advisors, investment bankers and 

consultants to cooperate, consult with, and provide to the DIP Agent, the MHS Affiliates, 

DASNY, and the Secured Creditors all such information as may be reasonably requested with 

respect to the business, results of operations and financial condition of any Borrower.  
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Notwithstanding anything to the contrary, any and all of the Debtors’ obligations under this 

Paragraph shall be subject to the Debtors’ and their advisors’ fiduciary duties under the 

Bankruptcy Code, applicable privileges and reasonable and customary confidentiality agreements 

not entered into for purposes of protecting information pursuant to this Paragraph. 

29. Carve Out. 

(a) Carve Out.  As used in this Final Order, the “Carve Out” shall encompass 

the following expenses: (a) following the occurrence of a Triggering Event (as defined below): 

(i) allowed fees, and reimbursement for disbursements of professionals retained by the Debtors 

(the “Debtors’ Professional Fee Payments”) in an aggregate amount for all the Debtors’ 

Professional Fee Payments not to exceed $400,000 incurred after the Triggering Event; (ii) 

allowed fees and reimbursements for disbursements of professionals retained by the Committee 

(the “Committee’s Professional Fee Payments”) in an aggregate amount for all of the 

Committee’s Professional Fee Payments not to exceed $200,000 incurred after the Triggering 

Event; (iii) allowed fees and reimbursements for disbursements of any patient care ombudsman 

(“PCO”) appointed in these Chapter 11 Cases and any professionals retained by the PCO (the 

“PCO Fee Payments”) in an aggregate amount not to exceed $50,000 incurred after the 

Triggering Event (collectively, (i), (ii) and (iii), the “Carve Out Amount”); (iii) quarterly fees 

pursuant to 28 U.S.C. § 1930(a)(6) and any fees payable to the clerk of the Bankruptcy Court; and 

(iv) fees payable to a chapter 7 trustee in an aggregate amount not to exceed $25,000; and (b) 

without reducing the Carve Out Amount, all Debtors’ Professional Fee Payments, Committee’s 

Professional Fee Payments, and PCO Fee Payments allowed, or subsequently allowed, and 

payable under sections 330 and 331 of the Bankruptcy Code, to the extent incurred prior to such 

Triggering Event (the “Pipeline Period”).  The Debtors shall and are hereby authorized on a 

monthly basis to accrue, up to the Carve Out Amount, and hold in escrow in an interest bearing 
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deposit account (the “Professional Fee Account”) the amount contained in the Budget relating to 

the Debtors’ Professional Fee Payments, Committee’s Professional Fee Payments, and PCO Fee 

Payments, which amount is earmarked for, and shall be applied toward, the payment, upon proper 

application to, and allowance by, the Court, of such professionals’ fees, including as provided in 

any order entered by this Court with respect to the procedures for seeking compensation and 

reimbursement for expenses (an “Administrative Fee Order”).  As used in this Paragraph, the 

term “Triggering Event” shall mean the earlier to occur of: (a) the date the DIP Agent provides to 

the Borrowers and the Committee, with a copy to Borrowers’ counsel at the address set forth in 

the DIP Documents and to counsel for the Committee, a notice of (i) an Event of Default and 

(ii) termination of the Pipeline Period for purposes of the Carve Out; or (b) the date upon which a 

failure of the Borrowers to notify the DIP Agent of the occurrence of a Default (as defined in the 

DIP Documents) or Event of Default (of which the DIP Agent is not otherwise aware of on such 

date) constitutes a failure to comply with the requirement to give such a notice under the DIP 

Documents. 

(b) No Direct Obligation to Pay Professional Fees; No Waiver of Right to 

Object to Fees.  With the exception that the DIP Agent must make available funds previously 

swept from the Debtors’ bank accounts or resulting from the sale or other disposition of the DIP 

Revolving Facility Collateral in order that the Debtors’ Professional Fee Payments and 

Committee’s Professional Fee Payments can be satisfied up to the Carve Out Amount (to the 

extent there are not sufficient funds in the Professional Fee Account or otherwise available) as 

provided for by the terms of this Final Order, the DIP Agent and DIP Lender shall not be 

responsible for the direct payment or reimbursement of any fees or disbursements of any 

professionals retained by the Debtors and/or the Committee incurred in connection with these 

Chapter 11 Cases or any Successor Cases.  Until the occurrence of a Triggering Event, the allowed 
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Debtors’ Professional Fee Payments and Committee’s Professional Fee Payments shall be paid in 

accordance with the Administrative Fee Order, subject to the Budget, or further Order of this 

Court, and any payment made on account of the Debtors’ Professional Fee Payments or the 

Committee’s Professional Fee Payments on account of the Pipeline Period shall not reduce the 

Carve Out Amount.  Except for funding the Carve Out Amount as provided above (to the extent 

there are not sufficient funds in the Professional Fee Account), nothing in this Final Order or 

otherwise shall be construed: (i) to obligate the DIP Agent or DIP Lender, in any way to pay 

compensation to, or to reimburse expenses of, any professionals retained by the Debtors or the 

Committee, or to guarantee that the Debtors have sufficient funds to pay such compensation or 

reimbursement; (ii) to increase the Carve Out Amount if actual Debtors’ Professional Fee 

Payments and Committee’s Professional Fee Payments incurred after or due and owing as of a 

Triggering Event exceed the Carve Out Amount; (iii) as consent to the allowance of any 

professional fees or expenses of any professionals retained by the Debtors or the Committee; or 

(iv) to affect the right of the DIP Agent to object to the allowance and payment of such fees and 

expenses. 

30. Limitations on the DIP Financing, DIP Collateral, and Carve Out.  The DIP 

Financing, DIP Collateral, Carve Out and proceeds thereof may not be used: (a) in connection 

with or to finance any action, suit, arbitration, proceeding, application, motion or other litigation 

of any type (i) adverse to the DIP Agent’s rights and remedies under the DIP Documents, the 

Interim Order, or this Final Order, as applicable, including, without limitation, for the payment of 

any services rendered by the professionals retained by the Debtors or the Committee in connection 

with the assertion of or joinder in any claim, counterclaim, action, proceeding, application, 

motion, objection, defense or other contested matter, the purpose of which is to seek, or the result 

of which would be to obtain, any order, judgment determination, declaration or similar relief, 
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(ii) invalidating, setting aside, avoiding or subordinating, in whole or in part, the DIP Obligations, 

(iii) for monetary, injunctive or other affirmative relief against the DIP Agent or DIP Lender or its 

collateral contrary to the DIP Documents, the Interim Order, or this Final Order, or 

(iv) preventing, hindering or otherwise delaying the exercise by the DIP Agent of any rights 

and/or remedies permitted under the Interim Order, this Final Order, the DIP Documents, or 

applicable law, or the enforcement or realization (whether by foreclosure, credit bid, further order 

of the Court or otherwise) by the DIP Agent upon any of the DIP Collateral; (b) to make any 

distribution under a plan of reorganization in any of the Chapter 11 Cases while the DIP 

Documents remains in effect or any DIP Obligations remain outstanding; (c) to make any payment 

in excess of $50,000 in settlement of any claim, action or proceeding, before any court, arbitrator 

or other governmental body without the prior written consents required under the DIP Documents; 

(d) to pay any fees or similar amounts to any person who has proposed or may propose to 

purchase interests in any of the Debtors without the prior written consents required under the DIP 

Documents; (e) to object to, contest, or interfere with in any way the DIP Agent’s enforcement or 

realization upon any of the DIP Collateral once an Event of Default has occurred, except as to any 

challenge as to the occurrence of such an Event of Default as provided for herein; (f) to sell or 

otherwise dispose of DIP Collateral without the consents required under the DIP Documents; 

(g) to use or seek to use any insurance proceeds constituting DIP Collateral other than as set forth 

in the DIP Documents; (h) to incur Debt (as defined in the DIP Credit Agreement) outside the 

ordinary course of business without the prior consents required under the DIP Documents; (i) to 

object to or challenge in any way the claims, liens, or interests (including interests in the 

Prepetition Collateral or DIP Collateral) held by or on behalf of the DIP Agent or the repayment or 

refinancing of the Prepetition Revolving Loan; (j) to assert, commence or prosecute any claims or 

causes of action whatsoever, including, without limitation, any actions under chapter 5 of the 
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Bankruptcy Code, against the DIP Agent or DIP Lender; (k) to prosecute an objection to, priority, 

or enforceability of any of the DIP Obligations or DIP Liens or any other rights or interests of DIP 

Agent or DIP Lender; or (l) to prevent (or attempt to prevent), hinder or otherwise delay the 

exercise by the DIP Agent of any rights and remedies granted under the Interim Order or this Final 

Order; provided, however, that notwithstanding anything else herein to the contrary, the 

Committee and its professionals may use the proceeds of the DIP Financing, DIP Revolving 

Facility Collateral and/or Carve Out to investigate the MidCap Prepetition Liens and the MidCap 

Prepetition Debt, and commence and prosecute any related proceedings as a representative of the 

Debtors’ estates at an aggregate expense for such investigation and prosecution not to exceed 

$70,000. 

31. No Third Party Rights.  Except as explicitly provided for herein, this Final Order 

does not create any rights for the benefit of any third party, creditor, equity holder or any direct, 

indirect, or incidental beneficiary. 

32. No Deemed Control.  In making decisions to advance any extension of credit under 

the DIP Financing, or in taking any other actions related to this Final Order or the DIP Documents 

(including, without limitation, the exercise of its approval rights with respect to any budget), the 

DIP Agent and DIP Lender shall not be deemed to be in control of the operations of the Debtors or 

to be acting as a “responsible person” or “owner or operator”, so long as the DIP Agent’s and DIP 

Lender’s actions do not constitute, within the meaning of 42 U.S.C. § 9601(20)(F), actual 

participation in the management or operational affairs of a vessel or facility owned or operated by 

a Debtor, or otherwise cause liability to arise to the federal or state government or the status of 

responsible person or managing agent to exist under applicable law (as such term or any similar 

terms, are used in the Internal Revenue Code, the United States Comprehensive Environmental 
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Response, Compensation and Liability Act, 42 U.S.C. §§ 9601 et seq., as amended (“CERCLA”), 

or any similar federal or state statute). 

33. Section 506(c) Claims.  Upon entry of this Final Order, no costs or expenses of 

administration which have been or may be incurred in these Chapter 11 Cases or any Successor 

Cases at any time shall be charged against the DIP Agent, or any of their claims or the DIP 

Revolving Facility Collateral (the DIP Term Loan Collateral not being subject to such claims in 

any event as it is not property of the estate), or the holder of the MHS Affiliates Assigned DIP 

Rights, pursuant to sections 105 or 506(c) of the Bankruptcy Code, or otherwise, without the prior 

written consent of the DIP Agent, and no such consent shall be implied from any other action, 

inaction, or acquiescence by such lender. 

34. No Marshaling/Applications of Proceeds.  Neither the DIP Agent nor DIP Lender 

shall be subject to the equitable doctrine of “marshaling” or any other similar doctrine with respect 

to any of the DIP Collateral and proceeds shall be received and applied pursuant to the DIP 

Documents or such applicable Prepetition Loan Documents. 

35. Joint and Several Liability.  Nothing in this Final Order shall be construed to 

constitute a substantive consolidation of any of the Debtors’ estates, it being understood, however, 

that the Debtors shall be jointly and severally liable for the obligations hereunder and in 

accordance with the terms of the DIP Facility and the DIP Documents. 

36. Discharge Waiver.  The Debtors expressly stipulate, and the Court finds and 

adjudicates that, the DIP Obligations shall not be discharged by the entry of an order confirming 

any plan of reorganization, notwithstanding the provisions of section 1141(d) of the Bankruptcy 

Code, unless the DIP Obligations have been paid in full in cash on or before the effective date of a 

confirmed plan of reorganization.  Unless otherwise agreed to by the DIP Agent, none of the 

Debtors shall propose or support any plan of reorganization or sale of all or substantially all of the 
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Debtors’ assets or entry of any confirmation order or sale order that is not conditioned upon the 

payment in full in cash, on the effective date of such plan of reorganization or sale, of all DIP 

Obligations and the cancellation, backing, or cash collateralization of all letters of credit issued 

under the DIP Documents. 

37. Rights Preserved.  Other than as expressly set forth in this Final Order, any other 

rights, claims or privileges (whether legal, equitable or otherwise) of the DIP Agent, the Debtors, 

the Committee, the MHS Affiliates and DASNY, and the Secured Creditors are preserved. 

38. No Waiver by Failure to Seek Relief.  The failure of the DIP Agent, the MHS 

Affiliates, DASNY, or any of the Secured Creditors, as the case may be, to seek relief or otherwise 

exercise its rights and remedies under the Interim Order, this Final Order, the DIP Documents (in 

the case of the DIP Agent), applicable prepetition claims (in the case of the Secured Creditors) or 

applicable law, as the case may be, shall not constitute a waiver of any of the rights hereunder, 

thereunder, or otherwise of the DIP Agent or such Secured Creditor. 

39. Binding Effect of Order.  Immediately upon entry by this Court (notwithstanding 

any applicable law or rule to the contrary), the terms and provisions of this Final Order shall 

become valid and binding upon and inure to the benefit of the Debtors, DIP Agent, Secured 

Creditors, all other creditors of any of the Debtors or the Committee, and all other parties in 

interest and their respective successors and assigns, including any trustee or other fiduciary 

hereafter appointed in any of the Chapter 11 Cases, any Successor Cases, or upon dismissal of any 

Chapter 11 Case or Successor Case. 

40. No Modification of Order.  Until and unless the DIP Obligations have been 

indefeasibly paid in full in cash, and all commitments to extend credit under the DIP Facility have 

been terminated, the Debtors irrevocably waive the right to seek and shall not seek or consent to, 

directly or indirectly: (a) without the prior written consents required in the DIP Documents: (i) any 
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modification, stay, vacatur or amendment to the Interim Order or this Final Order; or (ii) a priority 

claim for any administrative expense or unsecured claim against the Debtors (now existing or 

hereafter arising of any kind or nature whatsoever, including, without limitation any 

administrative expense of the kind specified in sections 503(b), 507(a) or 507(b) of the 

Bankruptcy Code) in any of these Chapter 11 Cases or Successor Cases, equal or superior to the 

DIP Superpriority Claims, or the MHS Affiliates/DASNY Superpriority Claims, other than the 

Carve Out; and (b) without the prior written consents required under the DIP Documents, any lien 

on any of the DIP Collateral with priority equal or superior to the DIP Liens or the MHS Affiliates 

Assigned DIP Rights.  The Debtors irrevocably waive any right to seek any amendment, 

modification or extension of this Final Order without the prior written consent, as provided in the 

foregoing, of the DIP Agent and Secured Creditors, as applicable, and no such consent shall be 

implied by any other action, inaction or acquiescence of the DIP Agent or applicable Secured 

Creditors. 

41. Reservation.  Notwithstanding anything to the contrary herein, if a Challenge is 

properly brought in accordance with this Final Order, and if such Challenge regarding the validity, 

enforceability, extent, perfection, or priority of the MidCap Prepetition Liens and/or the MidCap 

Prepetition Debt is successful (which successful Challenge may include a determination by the 

Court that the MidCap Prepetition Debt is not fully secured or is not oversecured), this Court 

expressly reserves the right to unwind the postpetition repayment of the MidCap Prepetition Debt 

(including postpetition interest) and reverse, modify, or otherwise amend any findings or 

determinations set forth in the Interim Order or this Final Order regarding the validity, extent, or 

priority of the MidCap Prepetition Liens and/or the MidCap Prepetition Debt.  Any provisions 

(including, but not limited to, Events of Default) in the DIP Documents that are based on or 
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require the payment in full of the MidCap Prepetition Debt are subject to the reservations in this 

Paragraph and the outcome of any Challenge. 

42. MidCap Prepetition Debt Collateral.  Notwithstanding anything in the DIP 

Documents to the contrary, the MidCap Prepetition Debt shall not be secured by postpetition liens 

on the Debtors’ assets other than the Adequate Protection Liens provided for in Paragraph 12 

hereof.  

43. Order Controls.  In the event of any inconsistency between the terms and 

conditions of the DIP Documents or this Final Order, the provisions of this Final Order shall 

govern and control. 

44. Survival.  The provisions of this Final Order and any actions taken pursuant hereto 

shall survive entry of any order: (a) confirming any plan of reorganization in any of the Chapter 11 

Cases; (b) converting any of the Chapter 11 Cases to a case under chapter 7 of the Bankruptcy 

Code; (c) dismissing any of the Chapter 11 Cases or any Successor Cases; or (d) pursuant to which 

this Court abstains from hearing any of the Chapter 11 Cases or Successor Cases.  The terms and 

provisions of this Final Order, including the claims, liens, security interests and other protections 

granted to the DIP Agent and Secured Creditors pursuant to this Final Order and/or the DIP 

Documents, notwithstanding the entry of any such order, shall continue in the Chapter 11 Cases, 

in any Successor Cases, or following dismissal of the Chapter 11 Cases or any Successor Cases, 

and shall maintain their priority as provided by this Final Order until all DIP Obligations and 

Diminution in Value claims have been indefeasibly paid in full and all commitments to extend 

credit under the DIP Facility are terminated.  The terms and provisions concerning the 

indemnification of the DIP Agent shall continue in the Chapter 11 Cases, in any Successor Cases, 

following dismissal of the Chapter 11 Cases or any Successor Cases, following termination of the 

DIP Documents and/or the repayment of the DIP Obligations. 
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45. Governmental Authorities. 

a. Nothing in this Final Order or the DIP Documents shall permit the Debtors to 

violate 28 U.S.C. § 959(b). 

b. Except as expressly provided herein, nothing contained in this Final Order shall 

impair or modify any rights, claims or defenses available in law or equity to the IRS. 

c. If at any time the Debtors anticipate that the cash flows from the Debtors’ 

operations will be insufficient to fund non-insider payroll for any given week, the Debtors will 

notify the U.S. Attorney, the State of New York Office of the Attorney General, and the DIP 

Agent at least three (3) days in advance of such payroll coming due. 

46. Immediate Docketing and Effect of this Final Order.  The Clerk of the Court is 

hereby directed to forthwith enter this Final Order on the docket of this Court maintained in regard 

to these Chapter 11 Cases.  This Final Order shall constitute findings of fact and conclusions of 

law pursuant to Rule 7052 of the Bankruptcy Rules and shall take effect and be enforceable nunc 

pro tunc to the Petition Date immediately upon execution hereof.  To the extent necessary, 

findings of fact shall be deemed conclusions of law, and conclusions of law shall be deemed 

findings of fact. 

47. Retention of Jurisdiction.  The Court has and will retain jurisdiction to enforce this 

Final Order according to its terms. 

Dated: June 27, 2013 
White Plains, New York 

 
_/s/Robert D. Drain_________ 
Honorable Robert D. Drain 
United States Bankruptcy Judge 
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DEBTOR IN POSSESSION REVOLVING CREDIT AND SECURITY AGREEMENT 

THIS DEBTOR IN POSSESSION REVOLVING CREDIT AND SECURITY 
AGREEMENT (as the same may be amended, supplemented, restated or otherwise modified 
from time to time, the “Agreement”) is dated as of June 5, 2013, by and among SOUND 
SHORE MEDICAL CENTER OF WESTCHESTER, a New York not-for-profit corporation 
(“Medical Center”), HOWE AVENUE NURSING HOME, INC., a New York not-for-profit 
corporation (“Nursing Home”), THE MOUNT VERNON HOSPITAL, a New York not-for-
profit corporation (“Mt. Vernon”), and any additional borrower that may hereafter be added to 
this Agreement (each individually as a “Borrower”, and collectively as “Borrowers”), MIDCAP 
FINANCIAL, LLC, a Delaware limited liability company, individually as a Lender and as 
Agent, and the financial institutions or other entities from time to time parties hereto, each as a 
Lender. 

RECITALS 

A. On June 8, 2011, MidCap Funding IV, LLC (“Prepetition Agent”), a subsidiary 
of Agent, acting in its capacity as agent, the financial institutions party as “Lenders” thereto (the 
“Prepetition Lenders”), Medical Center and Nursing Home entered into that certain Amended 
and Restated Credit and Security Agreement (as may have been amended or modified from time 
to time, the “Prepetition Revolving Credit Agreement”) and certain other Financing Documents 
(as defined in the Prepetition Revolving Credit Agreement), pursuant to which, among other 
things, the Prepetition Lenders agreed to make revolving loans in the maximum aggregate 
principal amount of $18,000,000 to Medical Center and Nursing Home. 

B.  On May 29, 2013 (the “Petition Date”), Medical Center, Nursing Home and Mt. 
Vernon each filed a separate voluntary petition for relief under Chapter 11 of Title 11 of the 
United States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the 
Southern District of New York (the “Bankruptcy Court”) and are continuing to operate their 
respective businesses and manage their properties as debtors and debtors in possession under 
sections 1107 and 1109 of the Bankruptcy Code. 

C. On May 29, 2013, Borrowers and certain of their Affiliates entered into an Asset 
Purchase Agreement (the “Stalking Horse Asset Purchase Agreement”) with Montefiore SS 
Operations, Inc., Montefiore MV Operations, Inc., Montefiore HA Operations, Inc., Montefiore 
SS Holdings, LLC, Montefiore MV Holdings, LLC, and Montefiore HA Holdings, LLC  
(collectively, “Montefiore”), in which Montefiore has agreed to purchase substantially all of the 
assets of Borrowers in a “363 sale” pursuant to Section 363 of the Bankruptcy Code. 

D.  Borrowers have requested that Lenders provide a revolving credit facility to 
Borrowers in the maximum aggregate amount of $23,000,000 subject to the terms set forth 
herein, in the Financing Orders and pursuant to sections 364(c)(1), 364(c)(2), 364(c)(3), and 
364(d) of the Bankruptcy Code, the proceeds of which will be used solely for (i) the Prepetition 
Repayment Advance, (ii) payment of all Prepetition Term Loan Obligations as they come due 
pursuant to the Prepetition Term Credit Agreement, (iii) payment of all fees and expenses due to 
Agent and Lenders pursuant to Section 2.2, (iv) financing ongoing debtor in possession working 
capital needs, general corporate purposes relating to postpetition operations and related costs, 
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fees and expenses of the Bankruptcy Cases, and (v) payment of the costs of administration of the 
Bankruptcy Cases as approved by the Bankruptcy Court. After the Asset Sale Effective Date, the 
repayment of such revolving credit facility will be secured by a continuing first-priority security 
interest in the Accounts and Accounts-related assets generated by the Borrowers’ facilities sold 
in the Asset Sale pursuant to the terms of a Conditional Collateral Pledge Agreement executed 
by Montefiore as of the date hereof, or otherwise guaranteed or supported by a collateral pledge 
by Buyer as required by the Financing Orders.  

E.  Borrowers have also requested that Agent (or one or more affiliates of Agent) 
provide a term loan credit facility to Borrower in an original principal amount of $10,000,000 
subject to the terms set forth in the Financing Orders and in a Debtor in Possession Term Loan 
Credit and Security Agreement (the “DIP Term Credit Agreement”) by and among Borrowers, 
MCF or an Affiliate of MCF, and the lenders party thereto, the proceeds of which will be used 
for Borrowers’ general working capital prior to the consummation of the Asset Sale.  

F. Lender has agreed to provide a revolving credit facility to Borrowers pursuant to 
sections 364(c)(1), 364(c)(2), 364(c)(3) and 364(d) of the Bankruptcy Code on the terms and 
conditions of this Agreement and in the Financing Orders so long as such postpetition credit 
obligations are secured by Liens granted, or purported to be granted, by Borrowers pursuant to 
this Agreement and the other Financing Documents and given super-priority status as provided 
in the Financing Orders. 

NOW, THEREFORE, in consideration of the premises and the agreements, provisions 
and covenants herein contained, Borrowers, Lenders and Agent agree as follows:  

ARTICLE 1 - DEFINITIONS 

Section 1.1 Certain Defined Terms.  The following terms have the following 
meanings: 

“Acceleration Event” means the occurrence of an Event of Default (a) in respect of 
which Agent has declared all or any portion of the Obligations to be immediately due and 
payable pursuant to Section 10.2, or (b) pursuant to Section 10.1(a), and in respect of which 
Agent has suspended or terminated the Revolving Loan Commitment pursuant to Section 10.2. 

“Acceptance Notice” shall have the meaning set forth in Section 4.12. 

“Accounts” means a right to payment of a monetary obligation, whether or not earned by 
performance for services rendered or to be rendered or for a secondary obligation incurred or to 
be incurred, including but not limited to (a) the third party reimbursable portion of accounts 
receivable owing to any Borrower (whether billed or unbilled) arising out of the delivery by any 
Borrower of medical, surgical, diagnostic or other professional, medical or dental services and/or 
the supply of goods related to any of such services (whether such services are supplied by a 
Borrower or a third party), including all rights to reimbursement under any agreements with an 
Account Debtor and any amounts received in settlement of a dispute, appeal or other 
arrangement with Medicare or Medicaid, (b) all accounts, general intangibles, rights, remedies, 
guarantees, and security interests in respect of the foregoing, all rights of enforcement and 
collection, all books and records evidencing or related to the foregoing, and all rights under this 
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Agreement in respect of the foregoing, (c) all information and data compiled or derived by a 
Borrower in respect of such accounts receivable, subject to the confidentiality rights under 
applicable law, and (d) all proceeds of any of the foregoing.  The term “Accounts” includes 
health-care insurance receivables.  Notwithstanding anything else herein to the contrary, the term 
“Accounts” or “accounts” shall be not be deemed to include payments received from a 
Governmental Authority in respect of grants or gifts issued to Borrower pursuant to the 
following state and federal programs:  the Women, Infant and Children program (WIC grants), 
the Healthcare Workforce Retraining Initiative program (HWRI grants), the Health Care 
Efficiency and Affordability Law program (HEAL grants), the Health Resources and Services 
Administration program (HRSA grants), the National Bioterrorism Hospital Preparedness 
Program (Bioterrorism grants), and the Women’s Health program, and the foregoing grants shall 
not be deemed to part of Agent’s Collateral. 

“Account Debtor” means “account debtor”, as defined in Article 9 of the UCC, and any 
other obligor in respect of an Account. 

“Agent” means MCF, in its capacity as administrative agent for itself and for Lenders 
hereunder, as such capacity is established in, and subject to the provisions of, Article 11, and the 
successors and assigns of MCF in such capacity. 

“Affiliate” means, with respect to any Person, (a) any Person that directly or indirectly 
controls such Person, (b) any Person which is controlled by or is under common control with 
such controlling Person, and (c) each of such Person’s (other than, with respect to any Lender, 
any Lender’s) officers or directors (or Persons functioning in substantially similar roles) and the 
spouses, parents, descendants and siblings of such officers, directors or other Persons.  As used 
in this definition, the term “control” of a Person means the possession, directly or indirectly, of 
the power to vote five percent (5%) or more of any class of voting securities of such Person or to 
direct or cause the direction of the management or policies of a Person, whether through the 
ownership of voting securities, by contract or otherwise.  In addition, for purposes of this 
Agreement, (i) the following entities shall be deemed to be Affiliates of Medical Center: Sound 
Shore Health System, Inc., Nursing Home, Mt. Vernon, New Rochelle Sound Shore Housing, 
LLC, NRHMC, Inc., Guion Place Housing Company, Inc., Lockwood Avenue Housing 
Company, Inc., Sound Shore Medical Center of Westchester Foundation, Inc., Sound Shore 
Pharmacy, Inc., and NRHMC Services Corporation; (ii) the following entities shall be deemed to 
be Affiliates of Nursing Home: Medical Center, Mt. Vernon, New Rochelle Sound Shore 
Housing, LLC, NRHMC, Inc., Guion Place Housing Company, Inc., Lockwood Avenue Housing 
Company, Inc., Sound Shore Medical Center of Westchester Foundation, Inc., Sound Shore 
Pharmacy, Inc., and NRHMC Services Corporation, and (iii) the following entities shall be 
deemed to be Affiliates of Mt. Vernon: Medical Center, Nursing Home, New Rochelle Sound 
Shore Housing, LLC, NRHMC, Inc., Guion Place Housing Company, Inc., Lockwood Avenue 
Housing Company, Inc., Sound Shore Medical Center of Westchester Foundation, Inc., Sound 
Shore Pharmacy, Inc., and NRHMC Services Corporation. 

“Affiliated Financing Documents” means any credit, loan, letter of credit or related 
documents which are, by their terms or by the terms of this Agreement, cross-defaulted with the 
Financing Documents, and for which a Credit Party hereunder is liable or contingently liable for 
payment or as security for which a Credit Party hereunder has pledged, assigned or subjected any 
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assets.  Affiliated Financing Documents shall include, without limitation, (i) the DIP Term Credit 
Documents, (ii) the Prepetition Revolving Credit Agreement, (iii) the Prepetition Term Credit 
Agreement, and (iv) the agreements, documents and certificates executed or delivered in 
connection with each of the foregoing.   

“Affiliated Obligations” means all “Obligations”, as such term is defined in the Affiliated 
Financing Documents. 

“Allowed Fees” means, in each case with respect to the Bankruptcy Cases, fees and 
reimbursement for distributions of professionals retained by the Borrowers and/or a statutory 
committee of unsecured creditors allowed or otherwise payable pursuant to an order of the 
Bankruptcy Court, including, without limitation, pursuant to monthly fee statements, that has not 
been vacated, stayed, appealed or objected to by Agent, under sections 327, 328 or 1103 of the 
Bankruptcy Code.  

“Anti-Terrorism Laws” means any Laws relating to terrorism or money laundering, 
including, without limitation, Executive Order No. 13224 (effective September 24, 2001), the 
USA PATRIOT Act, the Laws comprising or implementing the Bank Secrecy Act, and the Laws 
administered by OFAC. 

“Applicable Margin” means, with respect to all Revolving Loans and all other 
Obligations, seven percent (7.00%), provided, that with respect to Revolving Loans that bear 
interest at the Base Rate pursuant to Section 2.1(b)(v)(C), the Applicable Margin shall be four 
percent (4.00%).  

“Asset Disposition” means any sale, lease, license, transfer, assignment or other 
consensual disposition by any Credit Party of any asset. 

“Asset Purchase Agreement” means the Stalking Horse Asset Purchase Agreement or 
such other Asset Purchase Agreement effecting any higher and better bid approved by the 
Bankruptcy Court pursuant to Section 363 of the Bankruptcy Code.  

“Asset Sale” the sale of substantially all of the Borrowers’ assets pursuant to the Asset 
Purchase Agreement approved by the Bankruptcy Court in the Asset Sale Order, in form and 
substance satisfactory to Agent, pursuant to Section 363 of the Bankruptcy Code.  

“Asset Sale Documents” means, collectively, the Asset Purchase Agreement and any and 
all other agreements, documents and certificates executed and delivered in connection therewith.  

“Asset Sale Effective Date” means the date on which the Asset Sale is consummated 
after all conditions to closing of the Asset Sale have been satisfied.  

“Asset Sale Motion” means a motion, in form and substance satisfactory to Agent, filed 
in the Bankruptcy Cases seeking entry of an order by the Bankruptcy Court approving the Asset 
Sale, procedures for the Asset Sale, and the form of the Asset Purchase Agreement.  

“Asset Sale Order” means an order of the Bankruptcy Court, in form and substance 
satisfactory to Agent, approving the Asset Sale and distribution of proceeds to Agent.  
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“Bankruptcy Cases” means the following cases pending before the Bankruptcy Court: In 
re: Howe Avenue Nursing Home, Inc. (Case No. 13-22842-rdd); In re: The Mount Vernon 
Hospital (Case No. 22841); and In re: Sound Shore Medical Center of Westchester (Case No. 13-
22840-rdd). Each of the foregoing is being jointly administered under In re: Sound Shore 
Medical Center of Westchester (Case No. 13-22840-rdd). 

“Bankruptcy Code” means Title 11 of the United States Code entitled “Bankruptcy”, as 
the same may be amended, modified or supplemented from time to time, and any successor 
statute thereto. 

“Bankruptcy Court” has the meaning specified therefor in the recitals to this Agreement. 

“Base LIBOR Rate” means, for each Interest Period, the rate per annum, determined by 
Agent in accordance with its customary procedures, and utilizing such electronic or other 
quotation sources as it considers appropriate (rounded upwards, if necessary, to the next 
1/100%), to be the rate at which Dollar deposits (for delivery on the first day of such Interest 
Period or, if such day is not a Business Day on the preceding Business Day) in the amount of 
$1,000,000 are offered to major banks in the London interbank market on or about 11:00 a.m. 
(Eastern time) two (2) Business Days prior to the commencement of such Interest Period, for a 
term comparable to such Interest Period, which determination shall be conclusive in the absence 
of manifest error. 

“Base Rate” means a per annum rate of interest equal to the greater of (a) six percent 
(6.00%) per annum, and (b) the rate of interest announced, from time to time, within Wells Fargo 
at its principal office in San Francisco as its “prime rate,” with the understanding that the “prime 
rate” is one of Wells Fargo’s base rates (not necessarily the lowest of such rates) and serves as 
the basis upon which effective rates of interest are calculated for those loans making reference 
thereto and is evidenced by the recording thereof after its announcement in such internal 
publications as Wells Fargo may designate; provided, however, that Agent may, upon prior 
written notice to Borrower, choose a reasonably comparable index or source to use as the basis 
for the Base Rate. 

“Blocked Person” means any Person:  (a) listed in the annex to, or is otherwise subject to 
the provisions of, Executive Order No. 13224, (b) owned or controlled by, or acting for or on 
behalf of, any Person that is listed in the annex to, or is otherwise subject to the provisions of, 
Executive Order No. 13224, (c) with which any Lender is prohibited from dealing or otherwise 
engaging in any transaction by any Anti-Terrorism Law, (d) that commits, threatens or conspires 
to commit or supports “terrorism” as defined in Executive Order No. 13224, or (e) that is named 
a “specially designated national” or “blocked person” on the most current list published by 
OFAC or other similar list or is named as a “listed person” or “listed entity” on other lists made 
under any Anti-Terrorism Law. 

“Borrower” and “Borrowers” mean the entity(ies) described in the first paragraph of this 
Agreement and each of their successors and permitted assigns.    
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“Borrower Representative” means Medical Center, in its capacity as Borrower 
Representative pursuant to the provisions of Section 2.9, or any successor Borrower 
Representative selected by Borrowers and approved by Agent. 

“Borrowing Base” means, with respect to each Borrower: 

(a) the product of (i) eighty-five percent (85%) multiplied by (ii) the aggregate 
net amount at such time of the Eligible Accounts; minus 

(b) the amount of any reserves and/or adjustments provided for in this 
Agreement (including, without limitation, the Carve-Out Reserve, the Term Loan Reserve and 
other reserves customarily imposed by Agent and consistent with past practices with Borrower); 

provided, however, that at no time shall Accounts that have not been billed or invoiced to 
the appropriate Account Debtor exceed thirty percent (30%) of the aggregate net amount at such 
time of the Eligible Accounts as described in clause (a)(ii) above for any Borrower’s Borrowing 
Base; and provided, further, that (x) at no time shall the Borrowing Base for Medical Center 
exceed $16,000,000, (y) at no time shall the Borrowing Base for Nursing Home exceed 
$2,000,000, and (z) at no time shall the Borrowing Base for Mt. Vernon exceed $5,000,000. 

“Borrowing Base Certificate” means a certificate, duly executed by a Responsible 
Officer of Borrower Representative, appropriately completed and substantially in the form of 
Exhibit C hereto. 

“Budget” means the budget attached hereto as Exhibit E, depicting on a weekly basis 
cash revenue, receipts, expenses, disbursements, outstanding advances under the Revolving 
Loans and other information for the 13 fiscal week period following the Closing Date, together 
with the updates thereto in form and substance satisfactory to Agent in its sole discretion, 
delivered to Agent and the Lenders pursuant to Section 4.1(a). 

“Business Day” means any day except a Saturday, Sunday or other day on which either 
the New York Stock Exchange is closed, or on which commercial banks in Washington, DC and 
New York City are authorized by law to close. 

“Buyer” means Montefiore or such other purchaser of the Borrowers’ assets pursuant to 
the Asset Purchase Agreement and the Asset Sale Order.  

“Buyer Guaranteed Obligations” has the meaning set forth in Section 10.1(cc). 

“Carve-Out” has the meaning set forth in the Financing Orders. 

“Carve-Out Amount” has the meaning set forth in the Financing Orders.  

“Carve-Out Reserve” means a reserve against the Borrowing Base in an amount equal to 
the Carve-Out Amount effective as of the Closing Date, which may be increased or decreased 
from time to time in Agent’s sole discretion.  
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“CERCLA” means the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980, 42 U.S.C.A. § 9601 et seq., as the same may be amended from time to 
time. 

“Change in Control” means any of the following:  (a) any change in the legal or 
beneficial ownership of the capital stock, partnership interests or membership interests, in the 
capital structure, or in the organizational documents or governing documents (excluding 
Permitted Modifications), of the applicable Person; (b) any pledge, assignment or hypothecation 
of or Lien or encumbrance on any of the legal or beneficial equity interests in the applicable 
Person; (c) any change in the legal or beneficial ownership or control of the outstanding voting 
equity interests of the applicable Person necessary at all times to elect a majority of the board of 
directors (or similar governing body) of each such Person and to direct the management policies 
and decisions of such Person; (d) the applicable Person shall cease to, directly or indirectly, own 
and control one hundred percent (100%) of each class of the outstanding equity interests of each 
Subsidiary of such Person; and (e) any “Change of Control”, “Change in Control” or terms of 
similar import under any document or instrument governing or relating to Debt of or equity in 
such Person or under any Affiliated Financing Document.  Notwithstanding the foregoing, the 
replacement of Pinnacle Healthcare, in its capacity as the sole corporate member of Sound Shore 
Health System, Inc. by a not-for-profit health system shall not be considered a “Change in 
Control.” 

“Closing Date” means the date of this Agreement. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means all property, now existing or hereafter acquired, mortgaged or 
pledged to, or purported to be subjected to a Lien in favor of, Agent, for the benefit of Agent and 
Lenders, pursuant to this Agreement and the Security Documents, including, without limitation, 
all of the property described in Schedule 9.1 hereto. 

“Commitment Annex” means Annex A to this Agreement. 

“Commitment Expiry Date” means the earlier of (i) twelve (12) months from the Closing 
Date, and (ii) the Asset Sale Effective Date.  

“Compliance Certificate” means a certificate, duly executed by a Responsible Officer of 
Borrower Representative, appropriately completed and substantially in the form of Exhibit B 
hereto. 

“Confirmation Date” means the date on which the Confirmation Order is entered in the 
docket on the Bankruptcy Court. 

“Confirmation Order” means an order of the Bankruptcy Court, in form and substance 
satisfactory to the Agent, confirming the Plan of Reorganization. 

“Consolidated Subsidiary” means, at any date, any Subsidiary the accounts of which 
would be consolidated with those of Sound Shore Health System, Inc. (or any other Person, as 
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the context may require hereunder) in its consolidated financial statements if such statements 
were prepared as of such date. 

“Contingent Obligation” means, with respect to any Person, any direct or indirect 
liability of such Person:  (a) with respect to any Debt of another Person (a “Third Party 
Obligation”) if the purpose or intent of such Person incurring such liability, or the effect thereof, 
is to provide assurance to the obligee of such Third Party Obligation that such Third Party 
Obligation will be paid or discharged, or that any agreement relating thereto will be complied 
with, or that any holder of such Third Party Obligation will be protected, in whole or in part, 
against loss with respect thereto; (b) with respect to any undrawn portion of any letter of credit 
issued for the account of such Person or as to which such Person is otherwise liable for the 
reimbursement of any drawing; (c) under any Swap Contract, to the extent not yet due and 
payable; (d) to make take-or-pay or similar payments if required regardless of nonperformance 
by any other party or parties to an agreement; or (e) for any obligations of another Person 
pursuant to any Guarantee or pursuant to any agreement to purchase, repurchase  or otherwise 
acquire any obligation or any property constituting security therefor, to provide funds for the 
payment or discharge of such obligation or to preserve the solvency, financial condition or level 
of income of another Person.  The amount of any Contingent Obligation shall be equal to the 
amount of the obligation so Guaranteed or otherwise supported or, if not a fixed and 
determinable amount, the maximum amount so Guaranteed or otherwise supported. 

“Controlled Group” means all members of any group of corporations and all members of 
a group of trades or businesses (whether or not incorporated) under common control which, 
together with any Borrower, are treated as a single employer under Sections 414(b), (c), (m) or 
(o) of the Code or Section 4001(b) of ERISA. 

“Credit Exposure” means any period of time during which the Revolving Loan 
Commitment is outstanding or any Loan or other Obligation remains unpaid; provided, however, 
that no Credit Exposure shall be deemed to exist solely due to the existence of contingent 
indemnification liability, absent the assertion of a claim, or the known existence of a claim 
reasonably likely to be asserted, with respect thereto. 

“Credit Party” means, other than Buyer, any Guarantor under a Guarantee of the 
Obligations or any part thereof, any Borrower and any other Person (other than Agent, a Lender 
or a participant of a Lender), whether now existing or hereafter acquired or formed, that becomes 
obligated as a borrower, guarantor, surety, indemnitor, pledgor, assignor or other obligor under 
any Financing Document; and “Credit Parties” means all such Persons, collectively. 

“Debt” of a Person means at any date, without duplication, (a) all obligations of such 
Person for borrowed money, (b) all obligations of such Person evidenced by bonds, debentures, 
notes or other similar instruments, (c) all obligations of such Person to pay the deferred purchase 
price of property or services, except trade accounts payable arising and paid on a timely basis 
and in the Ordinary Course of Business, (d) all capital leases of such Person, (e) all non-
contingent obligations of such Person to reimburse any bank or other Person in respect of 
amounts paid under a letter of credit, banker’s acceptance or similar instrument, (f) all equity 
securities of such Person subject to repurchase or redemption otherwise than at the sole option of 
such Person, (g) all obligations secured by a Lien on any asset of such Person, whether or not 
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such obligation is otherwise an obligation of such Person, (h) “earnouts”, purchase price 
adjustments, profit sharing arrangements, deferred purchase money amounts and similar payment 
obligations or continuing obligations of any nature of such Person arising out of purchase and 
sale contracts; (i) all Debt of others Guaranteed by such Person; (j) off-balance sheet liabilities 
and/or Pension Plan or Multiemployer Plan liabilities of such Person; (k) obligations arising 
under non-compete agreements; and (l) obligations arising under bonus, deferred compensation, 
incentive compensation or similar arrangements, other than those arising in the Ordinary Course 
of Business.  Without duplication of any of the foregoing, Debt of Borrowers shall include any 
and all Loans and Letter of Credit Liabilities. 

“Default” means any condition or event which with the giving of notice or lapse of time 
or both would, unless cured or waived, become an Event of Default. 

“Deposit Account” means a “deposit account” (as defined in Article 9 of the UCC), an 
investment account, or other account in which funds are held or invested for credit to or for the 
benefit of any Borrower. 

“Deposit Account Control Agreement” means an agreement, in form and substance 
satisfactory to Agent, among Agent, Borrower and the applicable financial institution, which 
agreement satisfies the definition of “control agreement”, as defined in the UCC, thereby 
providing Agent with a perfected Lien on the applicable Deposit Account and the monies 
deposited therein, and includes such other provisions that are customarily agreed upon among 
such parties to a “control agreement.” 

“DIP Term Credit Agreement” has the meaning set forth in the recitals. 

“DIP Term Credit Documents” means, collectively, the DIP Term Credit Agreement and 
the “Financing Documents” referred to therein.  

“DIP Term Loan” means a term loan by MCF or an Affiliate of MCF to the Borrowers 
on the terms and conditions set forth in the DIP Term Credit Documents.  

“DIP Term Loan Effective Date” means the date upon which the Agent (as defined in 
the DIP Term Credit Agreement) determines in its sole discretion that all conditions to closing 
and the making of loans set forth in the DIP Term Credit Documents have been satisfied.  

“Dollars” or “$” means the lawful currency of the United States of America. 

“Eligible Accounts” means, subject to the criteria below, an account receivable of a 
Borrower, which was generated in the Ordinary Course of Business, which was generated 
originally in the name of a Borrower and not acquired via assignment or otherwise, and which 
Agent, in its good faith credit judgment and discretion, deems to be an Eligible Account.  The net 
amount of Eligible Accounts at any time shall be (a) the face amount of such Eligible Accounts 
as originally billed minus all cash collections and other proceeds of such Account received from 
or on behalf of the Account Debtor thereunder as of such date and any and all returns, rebates, 
discounts (which may, at Agent’s option, be calculated on shortest terms), credits, allowances or 
excise taxes of any nature at any time issued, owing, claimed by Account Debtors, granted, 
outstanding or payable in connection with such Accounts at such time, and (b) adjusted by 
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applying percentages (known as “liquidity factors”) by payor and/or payor class based upon the 
applicable Borrower’s actual recent collection history for each such payor and/or payor class in a 
manner consistent with Agent’s underwriting practices and procedures.  Such liquidity factors 
may be adjusted by Agent from time to time as warranted by Agent’s underwriting practices and 
procedures and using Agent’s good faith credit judgment.  Without limiting the generality of the 
foregoing, no Account shall be an Eligible Account if:   

(a) the Account remains unpaid more than one hundred and one hundred fifty 
(150) days past the claim or invoice date (but in no event more than one hundred eighty (180) 
days after the applicable goods or services have been rendered or delivered); 

(b) the Account is subject to any defense, set-off, recoupment, counterclaim, 
deduction, discount, credit, chargeback, freight claim, allowance, or adjustment of any kind (but 
only to the extent of such defense, set-off, recoupment, counterclaim, deduction, discount, credit, 
chargeback, freight claim, allowance, or adjustment), or the applicable Borrower is not able to 
bring suit or otherwise enforce its remedies against the Account Debtor through judicial process; 

(c) if the Account arises from the sale of goods, any part of any goods the sale 
of which has given rise to the Account has been returned, rejected, lost, or damaged (but only to 
the extent that such goods have been so returned, rejected, lost or damaged); 

(d) if the Account arises from the sale of goods, the sale was not an absolute, 
bona fide sale, or the sale was made on consignment or on approval or on a sale-or-return or bill-
and-hold or progress billing basis, or the sale was made subject to any other repurchase or return 
agreement, or the goods have not been shipped to the Account Debtor or its designee or the sale 
was not made in compliance with applicable Laws; 

(e) if the Account arises from the performance of services, the services have 
not actually been performed or the services were undertaken in violation of any law or the 
Account represents a progress billing for which services have not been fully and completely 
rendered; 

(f) the Account is subject to a Lien other than a Permitted Lien, or Agent does 
not have a Lien on such Account; 

(g) the Account is evidenced by Chattel Paper or an Instrument of any kind, or 
has been reduced to judgment, unless such Chattel Paper or Instrument has been delivered to 
Agent; 

(h) the Account Debtor is an Affiliate or Subsidiary of a Credit Party, or if the 
Account Debtor holds any Debt of a Credit Party; 

(i) more than fifty percent (50%) of the aggregate balance of all Accounts 
owing from the Account Debtor obligated on the Account are ineligible under subclause (a) 
above (in which case all Accounts from such Account Debtor shall be ineligible); 
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(j) without limiting the provisions of clause (i) above, fifty percent (50%) or 
more of the aggregate unpaid Accounts from the Account Debtor obligated on the Account are 
not deemed Eligible Accounts under this Agreement for any reason; 

(k) the total unpaid Accounts of the Account Debtor obligated on the Account 
exceed twenty percent (20%) of the net amount of all Eligible Accounts owing from all Account 
Debtors (but only the amount of the Accounts of such Account Debtor exceeding such twenty 
percent (20%) limitation shall be considered ineligible); 

(l) any covenant, representation or warranty contained in the Financing 
Documents with respect to such Account has been breached in any respect; 

(m) the Account is unbilled for more than thirty (30) days after the date of 
discharge of the recipient of the services or has not been invoiced to the Account Debtor within 
thirty (30) days after the date of discharge of the recipient of the services in accordance with the 
procedures and requirements of the applicable Account Debtor; provided, however, that, 
Accounts that are unbilled or not invoiced shall be properly recorded on Borrowers’ accounting 
systems at all times; 

(n) the Account is an obligation of an Account Debtor that is the federal (or 
local) government or a political subdivision thereof, unless Agent has agreed to the contrary in 
writing and Agent has received from the Account Debtor the acknowledgement of Agent’s 
notice of assignment of such obligation pursuant to this Agreement; provided, however, that in 
no case shall Accounts owing from Medicare in respect of outpatient services be Eligible 
Accounts; 

(o) the Account is an obligation of an Account Debtor that has suspended 
business, made a general assignment for the benefit of creditors, is unable to pay its debts as they 
become due or as to which a petition has been filed (voluntary or involuntary) under any law 
relating to bankruptcy, insolvency, reorganization or relief of debtors, or the Account is an 
Account as to which any facts, events or occurrences exist which could reasonably be expected 
to impair the validity, enforceability or collectibility of such Account or reduce the amount 
payable or delay payment thereunder; 

(p) the Account Debtor has its principal place of business or executive office 
outside the United States; 

(q) the Account is payable in a currency other than United States dollars; 

(r) the Account Debtor is an individual; 

(s) the Borrower owning such Account has not signed and delivered to Agent 
notices, in the form requested by Agent, directing the Account Debtors to make payment to the 
applicable Lockbox Account;  

(t) the Account includes late charges or finance charges (but only such 
portion of the Account shall be ineligible); 
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(u) the Account arises out of the sale of any Inventory upon which any other 
Person holds, claims or asserts a Lien; 

(v) prior to entry of the Final Order, with respect to any Account of Medical 
Center or Nursing Home, such Account arises from or relates to goods sold or services provided, 
or was otherwise generated, by Medical Center or Nursing Home prior to the Petition Date; or  

(w) the Account or Account Debtor fails to meet such other specifications and 
requirements which may from time to time be established by Agent in its good faith credit 
judgment and discretion, such discretion to be applied in a manner that is consistent with Agent’s 
then current credit standards and not inconsistent with other similar credit parties in Agent’s 
portfolio of asset-based revolving loans. 

“Environmental Laws” means any present and future federal, state and local laws, 
statutes, ordinances, rules, regulations, standards, policies and other governmental directives or 
requirements, as well as common law, pertaining to the environment, natural resources, 
pollution, health (including any environmental clean up statutes and all regulations adopted by 
any local, state, federal or other Governmental Authority, and any statute, ordinance, code, order, 
decree, law rule or regulation all of which pertain to or impose liability or standards of conduct 
concerning medical waste or medical products, equipment or supplies), safety or clean-up that 
apply to any Borrower and relate to Hazardous Materials, including, without limitation, the 
Comprehensive Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C. § 
9601 et seq.), the Resource Conservation and Recovery Act of 1976 (42 U.S.C. § 6901 et seq.), 
the Federal Water Pollution Control Act (33 U.S.C. § 1251 et seq.), the Hazardous Materials 
Transportation Act (49 U.S.C. § 5101 et seq.), the Clean Air Act (42 U.S.C. § 7401 et seq.), the 
Federal Insecticide, Fungicide and Rodenticide Act (7 U.S.C. § 136 et seq.), the Emergency 
Planning and Community Right-to-Know Act (42 U.S.C. § 11001 et seq.), the Occupational 
Safety and Health Act (29 U.S.C. § 651 et seq.), the Residential Lead-Based Paint Hazard 
Reduction Act (42 U.S.C. § 4851 et seq.), any analogous state or local laws, any amendments 
thereto, and the regulations promulgated pursuant to said laws, together with all amendments 
from time to time to any of the foregoing and judicial interpretations thereof. 

“Environmental Liens” means all Liens and other encumbrances imposed pursuant to 
any Environmental Law, whether due to any act or omission of any Borrower or any other 
Person. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as the same 
may be amended, modified or supplemented from time to time, and any successor statute thereto, 
and any and all rules or regulations promulgated from time to time thereunder. 

“ERISA Plan” means any “employee benefit plan”, as such term is defined in 
Section 3(3) of ERISA (other than a Multiemployer Plan), which any Borrower maintains, 
sponsors or contributes to, or, in the case of an employee benefit plan which is subject to 
Section 412 of the Code or Title IV of ERISA, to which any Borrower or any member of the 
Controlled Group may have any liability, including any liability by reason of having been a 
substantial employer within the meaning of Section 4063 of ERISA at any time during the 
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preceding five (5) years, or by reason of being deemed to be a contributing sponsor under 
Section 4069 of ERISA. 

“Event of Default” has the meaning set forth in Section 10.1. 

“Final Order” means an order of the Bankruptcy Court in the Bankruptcy Cases which 
approves the transactions contemplated by this Agreement, including, without limitation, the 
Prepetition Repayment Advance, and the other Financing Documents on a final basis and is in 
form and substance acceptable to Agent and the Lenders, as the same may be amended, modified 
or otherwise supplemented from time to time in compliance with this Agreement. 

“Financing Documents” means this Agreement, any Notes, the Security Documents, any 
subordination or intercreditor agreement pursuant to which any Debt and/or any Liens securing 
such Debt is subordinated to all or any portion of the Obligations and all other documents, 
instruments and agreements related to the Obligations and heretofore executed, executed 
concurrently herewith or executed at any time and from time to time hereafter, as any or all of 
the same may be amended, supplemented, restated or otherwise modified from time to time.   

“Financing Orders” means the Interim Order or, when applicable, the Final Order. 

“Financing Transaction” shall have the meaning set forth in Section 4.12. 

“GAAP” means generally accepted accounting principles set forth from time to time in 
the opinions and pronouncements of the Accounting Principles Board and the American Institute 
of Certified Public Accountants and statements and pronouncements of the Financial Accounting 
Standards Board (or agencies with similar functions of comparable stature and authority within 
the United States accounting profession), which are applicable to the circumstances as of the date 
of determination. 

“General Intangible” means any “general intangible” as defined in Article 9 of the UCC, 
and any personal property, including things in action, other than accounts, chattel paper, 
commercial tort claims, deposit accounts, documents, goods, instruments, investment property, 
letter-of-credit rights, letters of credit, money, and oil, gas or other minerals before extraction, 
but including payment intangibles and software. 

“Governmental Authority” means any nation or government, any state or other political 
subdivision thereof, and any agency, department or Person exercising executive, legislative, 
judicial, regulatory or administrative functions of or pertaining to government and any 
corporation or other Person owned or controlled (through stock or capital ownership or 
otherwise) by any of the foregoing, whether domestic or foreign. 

“Guarantee” by any Person means any obligation, contingent or otherwise, of such 
Person directly or indirectly guaranteeing any Debt or other obligation of any other Person and, 
without limiting the generality of the foregoing, any obligation, direct or indirect, contingent or 
otherwise, of such Person (a) to purchase or pay (or advance or supply funds for the purchase or 
payment of) such Debt or other obligation (whether arising by virtue of partnership 
arrangements, by agreement to keep-well, to purchase assets, goods, securities or services, to 
take-or-pay, or to maintain financial statement conditions or otherwise), or (b) entered into for 
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the purpose of assuring in any other manner the obligee of such Debt or other obligation of the 
payment thereof or to protect such obligee against loss in respect thereof (in whole or in part), 
provided, however, that the term Guarantee shall not include endorsements for collection or 
deposit in the Ordinary Course of Business.  The term “Guarantee” used as a verb has a 
corresponding meaning. 

“Guarantor” means any Credit Party that has executed or delivered, or shall in the future 
execute or deliver, any Guarantee of any portion of the Obligations. 

“Hazardous Materials” means petroleum and petroleum products and compounds 
containing them, including gasoline, diesel fuel and oil; explosives, flammable materials; 
radioactive materials; polychlorinated biphenyls and compounds containing them; lead and lead-
based paint; asbestos or asbestos-containing materials; underground or above-ground storage 
tanks, whether empty or containing any substance; any substance the presence is prohibited by 
any Environmental Laws; toxic mold, any substance that requires special handling; and any other 
material or substance now or in the future defined as a “hazardous substance,” “hazardous 
material,” “hazardous waste,” “toxic substance,” “toxic pollutant,” “contaminant,” “pollutant” or 
other words of similar import within the meaning of any Environmental Law, including:  (a) any 
“hazardous substance” defined as such in (or for purposes of) CERCLA, or any so-called 
“superfund” or “superlien” Law, including the judicial interpretation thereof; (b) any “pollutant 
or contaminant” as defined in 42 U.S.C.A. § 9601(33); (c) any material now defined as 
“hazardous waste” pursuant to 40 C.F.R. Part 260; (d) any petroleum or petroleum by-products, 
including crude oil or any fraction thereof; (e) natural gas, natural gas liquids, liquefied natural 
gas, or synthetic gas usable for fuel; (f) any “hazardous chemical” as defined pursuant to 29 
C.F.R. Part 1910; (g) any toxic or harmful substances, wastes, materials, pollutants or 
contaminants (including, without limitation, asbestos, polychlorinated biphenyls (“PCB’s”), 
flammable explosives, radioactive materials, infectious substances, materials containing lead-
based paint or raw materials which include hazardous constituents); and (h) any other toxic 
substance or contaminant that is subject to any Environmental Laws or other past or present 
requirement of any Governmental Authority.   

“Hazardous Materials Contamination” means contamination (whether now existing or 
hereafter occurring) of the improvements, buildings, facilities, personalty, soil, groundwater, air 
or other elements on or of the relevant property by Hazardous Materials, or any derivatives 
thereof, or on or of any other property as a result of Hazardous Materials, or any derivatives 
thereof, generated on, emanating from or disposed of in connection with the relevant property. 

“Indemnitees” has the meaning set forth in Section 12.14. 

“Instrument” means “instrument”, as defined in Article 9 of the UCC. 

“Intellectual Property” means, with respect to any Person, all patents, patent applications 
and like protections, including improvements divisions, continuation, renewals, reissues, 
extensions and continuations in part of the same, trademarks, trade names, trade styles, trade 
dress, service marks, logos and other business identifiers and, to the extent permitted under 
applicable law, any applications therefore, whether registered or not, and the goodwill of the 
business of such Person connected with and symbolized thereby, copyright rights, copyright 
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applications, copyright registrations and like protections in each work of authorship and 
derivative works, whether published or unpublished, technology, know-how and processes, 
operating manuals, trade secrets, computer hardware and software, rights to unpatented 
inventions and all applications and licenses therefor, used in or necessary for the conduct of 
business by such Person and all claims for damages by way of any past, present or future 
infringement of any of the foregoing.  

“Interest Period” means any period commencing on the first day of a calendar month and 
ending on the last day of such calendar month. 

“Interim Order” means the order of the Bankruptcy Court entered in the Bankruptcy 
Cases, in form and substance satisfactory to Agent, approving this Agreement, the other 
Financing Documents, the DIP Term Loan and the Liens and Guaranties granted hereunder and 
thereunder and the other transactions contemplated thereby on an interim basis, which shall be in 
full force and effect until the entry of the Final Order approving this Agreement, the DIP Term 
Credit Documents and other Financing Documents and the Liens and Guaranties granted 
hereunder and thereunder and the other transactions contemplated hereby and thereby, and which 
shall not have been stayed, reversed, vacated or otherwise modified (other than with the consent 
of the Required Lenders in their sole discretion). 

“Inventory” means “inventory” as defined in Article 9 of the UCC. 

“Investment” means any investment in any Person, whether by means of acquiring 
(whether for cash, property, services, securities or otherwise), making or holding Debt, 
securities, capital contributions, loans, time deposits, advances, Guarantees or otherwise.  The 
amount of any Investment shall be the original cost of such Investment plus the cost of all 
additions thereto, without any adjustments for increases or decreases in value, or write-ups, 
write-downs or write-offs with respect thereto. 

“Laws” means any and all federal, state, provincial, territorial, local and foreign statutes, 
laws, judicial decisions, regulations, ordinances, rules, judgments, orders, decrees, codes, 
injunctions, permits, governmental agreements and governmental restrictions, whether now or 
hereafter in effect, which are applicable to any Credit Party in any particular circumstance.  
“Laws” includes, without limitation, Healthcare Laws and Environmental Laws. 

“Lender” means each of (a) MCF, in its capacity as a lender hereunder, (b) each other 
Person party hereto in its capacity as a lender hereunder, (c) each other Person that becomes a 
party hereto as Lender pursuant to Section 11.17, and (d) the respective successors of all of the 
foregoing, and “Lenders” means all of the foregoing.   

“LIBOR Rate” means, for each Loan, a per annum rate of interest equal to the greater of 
(a) two and one half percent (2.50%) and (b) the rate determined by Agent (rounded upwards, if 
necessary, to the next 1/100th%) by dividing (i) the Base LIBOR Rate for the Interest Period, by 
(ii) the sum of one minus the daily average during such Interest Period of the aggregate 
maximum reserve requirement (expressed as a decimal) then imposed under Regulation D of the 
Board of Governors of the Federal Reserve System (or any successor thereto) for “Eurocurrency 
Liabilities” (as defined therein). 
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“Lien” means, with respect to any asset, any mortgage, lien, pledge, charge, security 
interest or encumbrance of any kind, in respect of such asset.  For the purposes of this 
Agreement and the other Financing Documents, any Borrower or any Subsidiary shall be deemed 
to own subject to a Lien any asset which it has acquired or holds subject to the interest of a 
vendor or lessor under any conditional sale agreement, capital lease or other title retention 
agreement relating to such asset. 

“Litigation” means any action, suit or proceeding before any court, mediator, arbitrator 
or Governmental Authority. 

“Loan Account” has the meaning set forth in Section 2.6(b). 

“Loan(s)” means the Revolving Loans, or any combination of the foregoing, as the 
context may require.   

“Lockbox” has the meaning set forth in Section 2.11. 

“Lockbox Account” means an account or accounts maintained at the Lockbox Bank into 
which collections of Accounts are paid, which account or accounts shall be, if requested by 
Agent, opened in the name of Agent (or a nominee of Agent). 

“Lockbox Bank” has the meaning set forth in Section 2.11. 

“Management Agreement” has the meaning set forth in Section 8.3(c). 

“Material Adverse Effect” means, with respect to any event, act, condition or occurrence 
of whatever nature (including any adverse determination in any litigation, arbitration, or 
governmental investigation or proceeding), whether singly or in conjunction with any other event 
or events, act or acts, condition or conditions, occurrence or occurrences, whether or not related, 
(a) a material adverse change in, or a material adverse effect upon, any of (i) the condition 
(financial or otherwise), operations, business, properties or prospects of any of the Credit Parties, 
(ii) the rights and remedies of Agent or Lenders under any Financing Document, or the ability of 
any Credit Party to perform any of its obligations under any Financing Document to which it is a 
party, (iii) the legality, validity or enforceability of any Financing Document, (iv) the existence, 
perfection or priority of any security interest granted in any Financing Document, (v) the value 
of any material Collateral, (vi) any Credit Party’s or Operator’s ability to accept, admit and/or 
retain patients or residents, (vii) the rate at which any Third Party Payor reimburses a Credit 
Party for goods or services provided by such Credit Party, (viii) the use or scope of any 
Healthcare Permits, (ix) the continued participation by any Credit Party in the Medicaid or 
Medicare programs or any other Third Party Payor Program at then current rate certifications or 
levels; (b) an impairment to the likelihood that Eligible Accounts in general will be collected and 
paid in the Ordinary Course of Business of any Borrower and upon the same schedule and with 
the same frequency as such Borrowers’ recent collections history; or (c) the imposition of a fine 
against or the creation of any liability of any Credit Party or Operator to any Governmental 
Authority under any Healthcare Law in excess of $50,000.00. Notwithstanding the foregoing, the 
filing of the Bankruptcy Cases and the consummation of the Asset Sale shall not constitute 
Material Adverse Effects.  
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“Material Contracts” has the meaning set forth in Section 3.17. 

“Maximum Lawful Rate” has the meaning set forth in Section 2.7. 

“MCF” means MidCap Financial, LLC, and its successors and assigns. 

“Minimum Balance” shall mean, at any time, an amount that equals the product of: (i) 
the average Borrowing Base (or, if less on any given day, the Revolving Loan Commitment) 
during the immediately preceding month multiplied by (ii) the Minimum Balance Percentage for 
such month.    

“Minimum Balance Percentage” means eighty-five percent (85%). 

“Montefiore” has the meaning set forth in the recitals.  

“Multiemployer Plan” means a multiemployer plan within the meaning of 
Section 4001(a)(3) of ERISA to which any Borrower or any other member of the Controlled 
Group (or any Person who in the last five years was a member of the Controlled Group) is 
making or accruing an obligation to make contributions or has within the preceding five plan 
years (as determined on the applicable date of determination) made contributions. 

“Non-Funding Lender” has the meaning set forth in Section 11.18. 

“Notes” has the meaning set forth in Section 2.3. 

“Notice of Borrowing” means a notice of a Responsible Officer of Borrower 
Representative, appropriately completed and substantially in the form of Exhibit D hereto. 

“Obligations” means all obligations, liabilities and indebtedness (monetary (including 
post-petition interest, whether or not allowed) or otherwise) of each Credit Party under this 
Agreement or any other Financing Document, in each case howsoever created, arising or 
evidenced, whether direct or indirect, absolute or contingent, now or hereafter existing, or due or 
to become due. 

“OFAC” means the U.S. Department of Treasury Office of Foreign Assets Control. 

“OFAC Lists” means, collectively, the Specially Designated Nationals and Blocked 
Persons List maintained by OFAC pursuant to Executive Order No. 13224, 66 Fed. Reg. 49079 
(Sept. 25, 2001) and/or any other list of terrorists or other restricted Persons maintained pursuant 
to any of the rules and regulations of OFAC or pursuant to any other applicable Executive 
Orders. 

“Offer” shall have the meaning set forth in Section 4.12. 

“Operating Lease” means any lease of any Project to an Operator entity, and all 
amendments thereto and extensions thereof, as has been previously approved by Agent as 
required hereunder. 
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“Operative Documents” means the Financing Documents, Affiliated Financing 
Documents, Management Agreements, Subordinated Debt Documents, the Asset Sale 
Documents and each other agreement, documents and certificate executed or delivered in 
connection therewith. 

“Option Period” shall have the meaning set forth in Section 4.12. 

“Ordinary Course of Business” means, in respect of any transaction involving any 
Person, the ordinary course of business of such Person, as conducted by such Person in 
accordance with past practices. 

“Organizational Documents” means, with respect to any Person other than a natural 
person, the documents by which such Person was organized (such as a certificate of 
incorporation, certificate of limited partnership or articles of organization, and including, without 
limitation, any certificates of designation for preferred stock or other forms of preferred equity) 
and which relate to the internal governance of such Person (such as by-laws, a partnership 
agreement or an operating, limited liability company or members agreement). 

“Payment Account” means the account specified on the signature pages hereof into 
which all payments by or on behalf of each Borrower to Agent under the Financing Documents 
shall be made, or such other account as Agent shall from time to time specify by notice to 
Borrower Representative.  

“Payroll Taxes” means, collectively, any and all withholdings, payroll or similar taxes 
due from Borrowers to the applicable Government Authorities, together with any and all interest, 
fees, penalties and similar amounts owing in respect of or relating to such taxes. 

“PBGC” means the Pension Benefit Guaranty Corporation and any Person succeeding to 
any or all of its functions under ERISA. 

“Pension Plan” means any ERISA Plan that is subject to Section 412 of the Code or 
Title IV of ERISA.  

“Permits” means all governmental licenses, authorizations, provider numbers, supplier 
numbers, registrations, permits, drug or device authorizations and approvals, certificates, 
franchises, qualifications, accreditations, consents and approvals required under all applicable 
Laws and required in order to carry on its business as now conducted, including, without 
limitation, Healthcare Permits.  

“Permitted Affiliate” means with respect to any Person (a) any Person that directly or 
indirectly controls such Person, and (b) any Person which is controlled by or is under common 
control with such controlling Person.  As used in this definition, the term “control” of a Person 
means the possession, directly or indirectly, of the power to vote eighty percent (80%) or more of 
any class of voting securities of such Person or to direct or cause the direction of the 
management or policies of a Person, whether through the ownership of voting securities, by 
contract or otherwise. 
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“Permitted Asset Dispositions” means the following Asset Dispositions, provided, 
however, that at the time of such Asset Disposition, no Default or Event of Default exists or 
would result from such Asset Disposition: (a) dispositions of Inventory in the Ordinary Course of 
Business and not pursuant to any bulk sale, (b) dispositions of furniture, fixtures and equipment 
in the Ordinary Course of Business that the applicable Borrower or Subsidiary determines in 
good faith is no longer used or useful in the business of such Borrower and its Subsidiaries, 
(c) dispositions approved in writing by Agent, and (d) the Asset Sale pursuant to Asset Sale 
Documents in form and substance satisfactory to Agent in its reasonable discretion.  

“Permitted Contest” means, with respect to any tax obligation or other obligation 
allegedly or potentially owing from any Borrower or its Subsidiary to any governmental tax 
authority, a contest maintained in good faith by appropriate proceedings promptly instituted and 
diligently conducted and with respect to which such reserve or other appropriate provision, if 
any, as shall be required in conformity with GAAP shall have been made on the books and 
records and financial statements of the applicable Credit Party(ies); provided, however, that 
(a) compliance with the obligation that is the subject of such contest is effectively stayed during 
such challenge; (b) Borrowers’ and their Subsidiaries’ title to, and its right to use, the Collateral 
is not adversely affected thereby and Agent’s Lien and priority on the Collateral are not 
adversely affected, altered or impaired thereby; (c) Borrowers have given prior written notice to 
Agent of a Borrower’s or its Subsidiary’s intent to so contest the obligation; (d) the Collateral or 
any part thereof or any interest therein shall not be in any danger of being sold, forfeited or lost 
by reason of such contest by Borrowers or its Subsidiaries; (e) Borrowers have given Agent 
notice of the commencement of such contest and upon request by Agent, from time to time, 
notice of the status of such contest by Borrowers and/or confirmation of the continuing 
satisfaction of this definition; and (f) upon a final determination of such contest, Borrowers and 
its Subsidiaries shall promptly comply with the requirements thereof. 

“Permitted Contingent Obligations” means (a) Contingent Obligations arising in respect 
of the Debt under the Financing Documents; (b) Contingent Obligations resulting from 
endorsements for collection or deposit in the Ordinary Course of Business; (c) Contingent 
Obligations outstanding on the date of this Agreement and set forth on Schedule 5.1 (but not 
including any refinancings, extensions, increases or amendments to the indebtedness underlying 
such Contingent Obligations other than extensions of the maturity thereof without any other 
change in terms); (d) Contingent Obligations incurred in the Ordinary Course of Business with 
respect to surety and appeal bonds, performance bonds and other similar obligations not to 
exceed $25,000 in the aggregate at any time outstanding; (f) Contingent Obligations arising 
under indemnity agreements with title insurers to cause such title insurers to issue to Agent 
mortgagee title insurance policies; (g) Contingent Obligations arising with respect to customary 
indemnification obligations in favor of purchasers in connection with dispositions of personal 
property assets permitted by Agent hereunder; and (h) other Contingent Obligations not 
permitted by clauses (a) through (g) above, not to exceed $25,000 in the aggregate at any time 
outstanding.  

“Permitted Debt” means: (a) Borrowers’ and its Subsidiaries’ Debt to Agent, Agent’s 
Affiliates and each Lender under this Agreement, the other Financing Documents and, prior to 
the Asset Sale, the DIP Term Credit Documents; (b) Debt incurred as a result of endorsing 
negotiable instruments received in the Ordinary Course of Business; (c) purchase money Debt 
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not to exceed $2,000,000 at any time (whether in the form of a loan or a lease) used solely to 
acquire equipment used in the Ordinary Course of Business and secured only by such equipment; 
(d) Debt existing on the date of this Agreement and described on Schedule 5.1 (but not including 
any refinancings, extensions, increases or amendments to such Debt other than extensions of the 
maturity thereof without any other change in terms), all of which accrues interest at the rate 
described on Schedule 5.1; (e) Debt in the form of insurance premiums financed through the 
applicable insurance company; (f) trade accounts payable arising and paid on a timely basis and 
in the Ordinary Course of Business; (g) Subordinated Debt (if any); and (h) Permitted 
Refinancing Indebtedness.  

“Permitted Investments” means: (a) Investments shown on Schedule 5.7 and existing on 
the Closing Date; (b) (i) cash equivalents, and (ii) any similar short term Investments permitted 
by Borrowers’ and its Subsidiaries’ investment policies, as amended from time to time, provided, 
however, that such investment policy (and any such amendment thereto) has been approved by 
Agent; (c) Investments consisting of the endorsement of negotiable instruments for deposit or 
collection or similar transactions in the Ordinary Course of Business; (d) Investments consisting 
of travel advances and employee relocation loans and other employee loans and advances in the 
Ordinary Course of Business; (e) Investments (including debt obligations) received in connection 
with the bankruptcy or reorganization of customers or suppliers and in settlement of delinquent 
obligations of, and other disputes with, customers or suppliers arising in the Ordinary Course of 
Business; and (f) Investments consisting of notes receivable of, or prepaid royalties and other 
credit extensions, to customers and suppliers who are not Affiliates, in the Ordinary Course of 
Business, provided, that this subpart (f) shall not apply to Investments of Borrowers in any 
Subsidiary. 

“Permitted Liens” means: (a) deposits or pledges of cash to secure obligations under 
workmen’s compensation, social security or similar laws, or under unemployment insurance (but 
excluding Liens arising under ERISA) pertaining to a Borrower’s or its Subsidiary’s employees, 
if any; (b) deposits or pledges of cash to secure bids, tenders, contracts (other than contracts for 
the payment of money or the deferred purchase price of property or services), leases, statutory 
obligations, surety and appeal bonds and other obligations of like nature arising in the Ordinary 
Course of Business; (c) carrier’s, warehousemen’s, mechanic’s, workmen’s, materialmen’s or 
other like Liens on Collateral, other than any Collateral which is part of the Borrowing Base, 
arising in the Ordinary Course of Business with respect to obligations which are not due, or 
which are being contested in good faith; (d) Liens on Collateral, other than Accounts, for taxes or 
other governmental charges not at the time delinquent or thereafter payable without penalty or 
the subject of a Permitted Contest; (e) attachments, appeal bonds, judgments and other similar 
Liens on Collateral other than Accounts, for sums not exceeding $1,000,000 in the aggregate 
arising in connection with court proceedings; provided, however, that the execution or other 
enforcement of such Liens is effectively stayed and the claims secured thereby are being 
contested in good faith; (f) with respect to real estate, easements, rights of way, restrictions, 
minor defects or irregularities of title, none of which, individually or in the aggregate, materially 
interfere with the benefits of the security intended to be provided by the Security Documents, 
materially affect the value or marketability of the Collateral, impair the use or operation of the 
Collateral for the use currently being made thereof or impair Borrowers’ ability to pay the 
Obligations in a timely manner or impair the use of the Collateral or the ordinary conduct of the 
business of any Borrower or any Subsidiary and which, in the case of any real estate which is 
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part of the Collateral, are set forth as exceptions to or subordinate matters in the title insurance 
policy accepted by Agent insuring the lien of the Security Documents; (g) Liens and 
encumbrances in favor of Agent under the Financing Documents; (h) Liens on Collateral, other 
than Collateral which is part of the Borrowing Base, existing on the date hereof and set forth on 
Schedule 5.2; (i) any Lien on any equipment securing Debt permitted under subpart (c) of the 
definition of Permitted Debt, provided, however, that such Lien attaches concurrently with or 
within twenty (20) days after the acquisition thereof; (j) Liens and encumbrances in favor of the 
holders of the Affiliated Financing Documents; and (k) Liens in favor of the United States 
Internal Revenue Service existing on the Closing Date and set forth on Schedule 5.2 that are 
subordinated in right of payment to the Obligations pursuant to the terms of the Financing 
Orders.  

“Permitted Modifications” means (a) such amendments or other modifications to a 
Borrower’s or Subsidiary’s Organizational Documents as are required under this Agreement or 
by applicable Law and fully disclosed to Agent on the first Compliance Certificate due to be 
delivered after such amendments or other modifications have become effective; and (b) such 
amendments or modifications to a Borrower’s or Subsidiary’s Organizational Documents (other 
than those involving a change in the name of a Borrower or Subsidiary or involving a 
reorganization of a Borrower or Subsidiary under the laws of a different jurisdiction) that would 
not adversely affect the rights and interests of the Agent or Lenders and fully disclosed to Agent 
on the first Compliance Certificate due to be delivered after such amendments or other 
modifications have become effective. 

“Permitted Refinancing Indebtedness” means, with respect to the loan from Sun Life 
Assurance Company of Canada listed on Schedule 5.1 hereto, any Debt that renews, refinances 
or replaces the same; provided that (a) if the Debt being renewed, refinanced or replaced is 
subordinated in right of payment to the Obligations, such renewal, refinancing or replacement 
Debt shall be subordinated in right of payment to the Obligations on terms at least as favorable to 
the Lenders as those contained in the documentation governing the Debt being renewed, 
refinanced or replaced, and (b) such renewal refinancing or replacement Debt has a final stated 
maturity date that is after the Termination Date. 

“Person” means any natural person, corporation, limited liability company, professional 
association, limited partnership, general partnership, joint stock company, joint venture, 
association, company, trust, bank, trust company, land trust, business trust or other organization, 
whether or not a legal entity, and any Governmental Authority. 

“Plan Documentation” means the Plan of Reorganization and all documentation related 
thereto or  referenced therein, including without limitation any amendments, modifications or 
supplements to any of the foregoing, including any subsequent plans of reorganization, any 
motions related thereto and the Confirmation Order. 

“Plan of Reorganization” means, as the same may be amended, modified or otherwise 
supplemented in compliance with this Agreement, a joint plan of reorganization of the Borrowers 
in their Bankruptcy Cases which either (a) provides for indefeasible payment in full cash and in 
accordance with the terms of the this Agreement of all Obligations due and owing as of the 
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effective date of such plan of reorganization, including any Prepetition Obligations, or (b) is 
otherwise in form and content acceptable to Agent and the Lenders. 

“Postpetition” or “postpetition” means the time period commencing on the Petition Date 
and ending on the Reorganization Effective Date. 

“Prepetition” or “prepetition” means the time period prior to the Petition Date. 

“Prepetition Agent” has the meaning set forth in the recitals.  

“Prepetition Lender” has the meaning set forth in the recitals.  

“Prepetition Obligations” means, collectively, the Prepetition Revolving Loan 
Obligations and the Prepetition Term Loan Obligations. 

“Prepetition Repayment Advance” means a Revolving Loan made by Agent, in Agent’s 
sole discretion, on or after the Prepetition Revolving Loan Termination Date in the amount of the 
outstanding Prepetition Revolving Loan Obligations, including, without limitation, all accrued 
and unpaid interest, fees, costs, expenses, indemnities and premiums thereon or with respect 
thereto and all other amounts due and payable thereon, the proceeds of which shall be transferred 
directly to the Prepetition Agent for payment of the Prepetition Revolving Loan Obligations. 

“Prepetition Revolving Credit Agreement” has the meaning set forth in the recitals.  

“Prepetition Revolving Loan Obligations” means any and all “Obligations,” as defined 
in the Prepetition Revolving Credit Agreement.  

“Prepetition Revolving Loan Termination Date” means the date the Final Order 
approving the Prepetition Repayment Advance is entered.  

“Prepetition Term Credit Agreement” means that certain Credit and Security Agreement 
dated as of June 8, 2011 by and among MidCap Funding IV, LLC, as administrative agent and as 
a lender (as assigned to it by MCF), and Howe Avenue Nursing Home, Inc., as borrower.  

“Prepetition Term Loan Obligations” means any and all “Obligations,” as defined in the 
Prepetition Term Credit Agreement.  

“Pro Rata Share” means (a) with respect to a Lender’s obligation to make Revolving 
Loans, the Revolving Loan Commitment Percentage of such Lender, (b) with respect to a 
Lender’s right to receive payments of principal and interest with respect to Revolving Loans, 
such Lender’s Revolving Loan Exposure with respect thereto; and (c) for all other purposes 
(including, without limitation, the indemnification obligations arising under Section 11.6 of this 
Agreement) with respect to any Lender, the percentage obtained by dividing (i) the sum of the 
Revolving Loan Commitment Amount of such Lender (or, in the event the Revolving Loan 
Commitment shall have been terminated, such Lender’s then existing Revolving Loan 
Outstandings), by (ii) the sum of the Revolving Loan Commitment (or, in the event the 
Revolving Loan Commitment shall have been terminated, the then existing Revolving Loan 
Outstandings) of all Lenders. 
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“Protected Health Information” means “protected health information” as defined in 45 
C.F.R. §  160.103.  

“Release” has the meaning set forth in 42 U.S.C. §9601 (22). 

“Reorganization Effective Date” means the effective date the Plan of Reorganization.  

“Reorganization Milestones” means (a) filing by the Borrowers of the Asset Sale Motion 
on or before the date that is ten (10) days after the Petition Date, (b) entry of an order by the 
Bankruptcy Court satisfactory to Agent approving the procedures for the Asset Sale set forth in 
the Asset Sale Motion on or before the date that is 35 days after the Petition Date, (c) entry of the 
Asset Sale Order on or before the date that is 100 days after the Petition Date, and (d) closing of 
the Asset Sale on or before December 6, 2013. 

“Required Lenders” means at any time Lenders holding (a) sixty-six and two thirds 
percent (66 2/3%) or more of the Revolving Loan Commitment, or (b) if the Revolving Loan 
Commitment has been terminated, sixty-six and two thirds percent (66 2/3%) or more of the sum 
of (i) the then aggregate outstanding principal balance of the Loans plus (ii) the then aggregate 
amount of Letter of Credit Liabilities. 

“Responsible Officer” means any of the Chief Executive Officer, Chief Financial Officer 
or any other officer of the applicable Borrower acceptable to Agent. 

“Restricted Distribution” means as to any Person (a) any dividend or other distribution 
(whether in cash, securities or other property) on any equity interest in such Person (except those 
payable solely in its equity interests of the same class); (b) any payment by such Person on 
account of (i) the purchase, redemption, retirement, defeasance, surrender, cancellation, 
termination or acquisition of any equity interests in such Person or any claim respecting the 
purchase or sale of any equity interest in such Person, or (ii) any option, warrant or other right to 
acquire any equity interests in such Person; (c) any management fees, salaries or other fees or 
compensation to any Affiliate or any Person holding an equity interest in a Borrower or a 
Subsidiary of a Borrower, an Affiliate of a Borrower or an Affiliate of any Subsidiary of a 
Borrower; (d) any lease or rental payments to an Affiliate or Subsidiary of a Borrower, except 
for those listed on Schedule 5.8 hereto; or (e) repayments of or debt service on loans or other 
indebtedness held by any Affiliate or any Person holding an equity interest in a Borrower or a 
Subsidiary of a Borrower, an Affiliate of a Borrower or an Affiliate of any Subsidiary of a 
Borrower, unless permitted under and made pursuant to a Subordination Agreement applicable to 
such loans or other indebtedness. 

“Revolving Lender” means each Lender having a Revolving Loan Commitment Amount 
in excess of zero (or, in the event the Revolving Loan Commitment shall have been terminated at 
any time, each Lender at such time having Revolving Loan Outstandings in excess of zero). 

“Revolving Loan” has the meaning set forth in Section 2.1(b)(i). 

“Revolving Loan Availability” means, at any time, the Revolving Loan Limit minus the 
Revolving Loan Outstandings. 
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“Revolving Loan Borrowing” means a borrowing of a Revolving Loan. 

“Revolving Loan Commitment” means, as of any date of determination, the aggregate 
Revolving Loan Commitment Amounts of all Lenders as of such date. 

“Revolving Loan Commitment Amount” means, as to any Lender, the dollar amount set 
forth opposite such Lender’s name on the Commitment Annex under the column “Revolving 
Loan Commitment Amount” (if such Lender’s name is not so set forth thereon, then the dollar 
amount on the Commitment Annex for the Revolving Loan Commitment Amount for such 
Lender shall be deemed to be zero), as such amount may be adjusted from time to time by any 
amounts assigned (with respect to such Lender’s portion of Revolving Loans outstanding and its 
commitment to make Revolving Loans) pursuant to the terms of any and all effective assignment 
agreements to which such Lender is a party.  

“Revolving Loan Commitment Percentage” means, as to any Lender, (a) on the Closing 
Date, the percentage set forth opposite such Lender’s name on the Commitment Annex under the 
column “Revolving Loan Commitment Percentage” (if such Lender’s name is not so set forth 
thereon, then, on the Closing Date, such percentage for such Lender shall be deemed to be zero), 
and (b) on any date following the Closing Date, the percentage equal to the Revolving Loan 
Commitment Amount of such Lender on such date divided by the Revolving Loan Commitment 
on such date. 

“Revolving Loan Exposure” means, with respect to any Lender on any date of 
determination, the percentage equal to the amount of such Lender’s Revolving Loan 
Outstandings on such date divided by the aggregate Revolving Loan Outstandings of all Lenders 
on such date. 

“Revolving Loan Limit” means, at any time, the lesser of (a) the Revolving Loan 
Commitment, and (b) the sum of (i) the Borrowing Base for Medical Center (which shall not 
exceed $16,000,000), plus (ii) the Borrowing Base for Nursing Home (which shall not exceed 
$2,000,000), plus (iii) the Borrowing Base for Mt. Vernon (which shall not exceed $5,000,000). 

“Revolving Loan Outstandings” means, at any time of calculation, (a) the sum of the 
then existing aggregate outstanding principal amount of Revolving Loans, and (b) when used 
with reference to any single Lender, the sum of the then existing outstanding principal amount of 
Revolving Loans advanced by such Lender. 

“Revolving Loans” has the meaning set forth in Section 2.1(b). 

“SEC” means the United States Securities and Exchange Commission. 

“Securities Account” means a “securities account” (as defined in Article 9 of the UCC), 
an investment account, or other account in which investment property or securities are held or 
invested for credit to or for the benefit of any Borrower. 

“Securities Account Control Agreement” means an agreement, in form and substance 
satisfactory to Agent, among Agent, any applicable Borrower and each securities intermediary in 
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which such Borrower maintains a Securities Account pursuant to which Agent shall obtain 
“control” (as defined in Article 9 of the UCC) over such Securities Account. 

“Security Document” means this Agreement and any other agreement, document or 
instrument executed concurrently herewith or at any time hereafter pursuant to which one or 
more Credit Parties or any other Person either (a) Guarantees payment or performance of all or 
any portion of the Obligations, and/or (b) provides, as security for all or any portion of the 
Obligations, a Lien on any of its assets in favor of Agent for its own benefit and the benefit of 
the Lenders, as any or all of the same may be amended, supplemented, restated or otherwise 
modified from time to time. 

“Stalking Horse Asset Purchase Agreement” has the meaning set forth in the recitals.  

“Subordinated Debt” means any Debt of Borrowers incurred pursuant to the terms of the 
Subordinated Debt Documents and with the prior written consent of Agent, all of which 
documents must be in form and substance acceptable to Agent in its sole discretion.   

“Subordinated Debt Documents” means any documents evidencing and/or securing Debt 
governed by a Subordination Agreement, all of which documents must be in form and substance 
acceptable to Agent in its sole discretion.   

“Subordination Agreement” means any agreement between Agent and another creditor 
of Borrowers, as the same may be amended, supplemented, restated or otherwise modified from 
time to time in accordance with the terms thereof, pursuant to which the Debt owing from any 
Borrower(s) and/or the Liens securing such Debt granted by any Borrower(s) to such creditor are 
subordinated in any way to the Obligations and the Liens created under the Security Documents, 
the terms and provisions of such Subordination Agreements to have been agreed to by and be 
acceptable to Agent in the exercise of its sole discretion. 

“Subsidiary” means, with respect to any Person, (a) any corporation of which an 
aggregate of more than fifty percent (50%) of the outstanding capital stock having ordinary 
voting power to elect a majority of the board of directors of such corporation (irrespective of 
whether, at the time, capital stock of any other class or classes of such corporation shall have or 
might have voting power by reason of the happening of any contingency) is at the time, directly 
or indirectly, owned legally or beneficially by such Person or one or more Subsidiaries of such 
Person, or with respect to which any such Person has the right to vote or designate the vote of 
more than fifty percent (50%) of such capital stock whether by proxy, agreement, operation of 
law or otherwise, and (b) any partnership or limited liability company in which such Person 
and/or one or more Subsidiaries of such Person shall have an interest (whether in the form of 
voting or participation in profits or capital contribution) of more than fifty percent (50%) or of 
which any such Person is a general partner or may exercise the powers of a general partner.  
Unless the context otherwise requires, each reference to a Subsidiary shall be a reference to a 
Subsidiary of a Borrower. 

“Taxes” has the meaning set forth in Section 2.8. 

“Term Loan Reserve” means a reserve against the Borrowing Base in an amount up to 
$10,000,000 effective as of the DIP Term Loan Effective Date, which, so long as no Default or 
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Event of Default shall have occurred and be continuing, shall be decreased on a weekly basis by 
an amount equal to the projected negative Net Cash Flow from Operations set forth in the Budget 
for such week as approved by Agent pursuant to Section 4.1.  

“Termination Date” means the earlier to occur of (a) the Commitment Expiry Date, (b) 
any date on which Agent accelerates the maturity of the Loans pursuant to Section 10.2, and (c) 
the termination date stated in any notice of termination of this Agreement provided by Borrowers 
in accordance with Section 2.12. 

“UCC” means the Uniform Commercial Code of the State of New York or of any other 
state the laws of which are required to be applied in connection with the perfection of security 
interests in any Collateral. 

“United States” means the United States of America. 

Section 1.2 Accounting Terms and Determinations.  Unless otherwise specified 
herein, all accounting terms used herein shall be interpreted, all accounting determinations 
hereunder (including, without limitation, determinations made pursuant to the exhibits hereto) 
shall be made, and all financial statements required to be delivered hereunder shall be prepared 
on a consolidated basis in accordance with GAAP applied on a basis consistent with the most 
recent audited consolidated financial statements of each Borrower and its Consolidated 
Subsidiaries delivered to Agent and each of the Lenders on or prior to the Closing Date.  If at any 
time any change in GAAP would affect the computation of any financial ratio or financial 
requirement set forth in any Financing Document, and either Borrowers or the Required Lenders 
shall so request, the Agent, the Lenders and Borrowers shall negotiate in good faith to amend 
such ratio or requirement to preserve the original intent thereof in light of such change in GAAP 
(subject to the approval of the Required Lenders); provided, however, that until so amended, 
(a) such ratio or requirement shall continue to be computed in accordance with GAAP prior to 
such change therein and (b) Borrowers shall provide to the Agent and the Lenders financial 
statements and other documents required under this Agreement which include a reconciliation 
between calculations of such ratio or requirement made before and after giving effect to such 
change in GAAP.  Notwithstanding any other provision contained herein, all terms of an 
accounting or financial nature used herein shall be construed, and all computations of amounts 
and ratios referred to herein shall be made, without giving effect to any election under Statement 
of Financial Accounting Standards 159 (or any other Financial Accounting Standard having a 
similar result or effect) to value any Debt or other liabilities of any Credit Party or any 
Subsidiary of any Credit Party at “fair value”, as defined therein 

Section 1.3 Other Definitional and Interpretive Provisions.  References in this 
Agreement to “Articles”, “Sections”, “Annexes”, “Exhibits” or “Schedules” shall be to Articles, 
Sections, Annexes, Exhibits or Schedules of or to this Agreement unless otherwise specifically 
provided.  Any term defined herein may be used in the singular or plural.  “Include”, “includes” 
and “including” shall be deemed to be followed by “without limitation”.  Except as otherwise 
specified or limited herein, references to any Person include the successors and assigns of such 
Person.  References “from” or “through” any date mean, unless otherwise specified, “from and 
including” or “through and including”, respectively.  Unless otherwise specified herein, the 
settlement of all payments and fundings hereunder between or among the parties hereto shall be 
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made in lawful money of the United States and in immediately available funds.  References to 
any statute or act shall include all related current regulations and all amendments and any 
successor statutes, acts and regulations.  All amounts used for purposes of financial calculations 
required to be made herein shall be without duplication.  References to any statute or act, without 
additional reference, shall be deemed to refer to federal statutes and acts of the United States.  
References to any agreement, instrument or document shall include all schedules, exhibits, 
annexes and other attachments thereto.  As used in this Agreement, the meaning of the term 
“material” or the phrase “in all material respects” is intended to refer to an act, omission, 
violation or condition which reflects or could reasonably be expected to result in a Material 
Adverse Effect. References to capitalized terms that are not defined herein, but are defined in the 
UCC, shall have the meanings given them in the UCC.  All references herein to times of day 
shall be references to daylight or standard time, as applicable. 

Section 1.4 Time is of the Essence.  Time is of the essence in Borrowers’ and each 
other Credit Party’s performance under this Agreement and all other Financing Documents.   

ARTICLE 2 - LOANS 

Section 2.1 Loans. 

(a) [Reserved] 

(b) Revolving Loans. 

(i) Revolving Loans and Borrowings.  On the terms and subject to the 
conditions set forth herein and in the Financing Orders, each Lender severally agrees to 
make loans to Borrowers from time to time as set forth herein (each a “Revolving Loan”, 
and collectively, “Revolving Loans”) equal to such Lender’s Revolving Loan 
Commitment Percentage of Revolving Loans requested by Borrowers hereunder, 
provided, however, that after giving effect thereto, the Revolving Loan Outstandings 
shall not exceed the Revolving Loan Limit. Each Borrower and each Revolving Lender 
hereby authorizes Agent to make Revolving Loans on behalf of Revolving Lenders, at 
any time in its sole discretion to pay (1) principal owing in respect of the Loans, (2) any 
interest, fees, expenses and other charges payable by any Credit Party from time to time 
arising under this Agreement or any other Financing Document, including, without 
limitation, the Prepetition Repayment Advance; (3) any and all amounts due and payable 
for Prepetition Term Loan Obligations; and (4) upon the occurrence and during the 
continuation of an Event of Default, any and all Affiliated Obligations as such Affiliated 
Obligations become due and payable. Without limiting any other rights and remedies of 
Agent hereunder or under the other Financing Documents or the Financing Orders, the 
Revolving Loans shall be subject to Agent’s continuing right to withhold from the 
Borrowing Base reserves, and to increase and decrease such reserves from time to time if 
and to the extent that in Agent’s good faith credit judgment and discretion such reserves 
are necessary.  

(ii) Funding Procedures.   
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(A) Borrower Representative shall deliver to Agent a Notice of 
Borrowing, together with a Borrowing Base Certificate attached, with respect to 
each proposed Revolving Loan Borrowing, and Borrower Representative shall 
submit separate Borrowing Base Certificates for each Borrower.  Each Notice of 
Borrowing shall be delivered no later than 1:00 P.M. (New York Time) two (2) 
Business Days prior to the date of such proposed borrowing.  The Borrowing 
Base shall be determined by Agent based on the Borrowing Base Certificate for 
the applicable Borrower delivered to Agent in accordance with this Agreement, 
and such other information as may be available to Agent.   

(B) Subject to the terms and conditions of this Agreement and 
the Financing Orders, if the Notice of Borrowing, with the Borrowing Base 
Certificate attached, is delivered to Agent before 1:00 P.M. (New York Time) two 
(2) Business Days prior to the date of such proposed Revolving Loan Borrowing, 
Agent will advance, on behalf of Lenders, on the date of such proposed Revolving 
Loan Borrowing (or the next Business Day if the Notice of Borrowing is 
delivered to Agent after 1:00 P.M. (New York Time)) to Borrower Representative 
a Revolving Loan in an amount equal to the lesser of (i) the amount of the 
Revolving Loan requested by Borrower Representative in the Notice of 
Borrowing, and (ii) the Revolving Loan Availability as of such date.  Any 
Revolving Loans made by Agent hereunder shall be treated for all purposes as, 
and shall accrue interest at the same rate applicable to, Revolving Loans. 

(iii) Mandatory Revolving Loan Repayments and Prepayments. 

(A) The Revolving Loan Commitment shall terminate on the 
Termination Date.  On such Termination Date, there shall become due, and 
Borrowers shall pay, the entire outstanding principal amount of each Revolving 
Loan, together with accrued and unpaid Obligations pertaining thereto. 

(B) If at any time the Revolving Loan Outstandings exceed the 
Revolving Loan Limit, then, on the next succeeding Business Day, Borrowers 
shall repay the Revolving Loans in an amount equal to such excess. 

(C) Principal payable on account of Revolving Loans shall be 
payable by Borrowers to Agent (I) immediately upon the receipt by any Borrower 
or Agent of any payments on or proceeds from any of the Accounts, to the extent 
of such payments or proceeds, as further described in Section 2.11, and (II) in full 
on the Termination Date. 

(iv) Optional Prepayments.  Borrowers may from time to time prepay 
the Revolving Loans in whole or in part; provided, however, that any such partial 
prepayment shall be in an amount equal to $100,000 or a higher integral multiple of 
$25,000. 
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(v) LIBOR Rate.   

(A)  Except as provided in subsection (C) below, Revolving 
Loans shall accrue interest at the LIBOR Rate plus the Applicable Margin.   

(B) The LIBOR Rate may be adjusted by Agent with respect to 
any Lender on a prospective basis to take into account any additional or increased 
costs to such Lender of maintaining or obtaining any eurodollar deposits or 
increased costs, in each case, due to changes in applicable Law occurring 
subsequent to the commencement of the then applicable Interest Period, including 
changes in tax laws (except changes of general applicability in corporate income 
tax laws) and changes in the reserve requirements imposed by the Board of 
Governors of the Federal Reserve System (or any successor), which additional or 
increased costs would increase the cost of funding loans bearing interest based 
upon the LIBOR Rate; provided, however, that notwithstanding anything in this 
Agreement to the contrary, (i) the Dodd-Frank Wall Street Reform and Consumer 
Protection Act and all requests, rules, guidelines or directives thereunder or issued 
in connection therewith and (ii) all requests, rules, guidelines or directives 
promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States 
or foreign regulatory authorities, in each case pursuant to Basel III, shall in each 
case be deemed to be a “change in applicable Law”, regardless of the date 
enacted, adopted or issued.  In any such event, the affected Lender shall give 
Borrowers and Agent notice of such a determination and adjustment and Agent 
promptly shall transmit the notice to each other Lender and, upon its receipt of the 
notice from the affected Lender, Borrowers may, by notice to such affected 
Lender (I) require such Lender to furnish to Borrowers a statement setting forth 
the basis for adjusting such LIBOR Rate and the method for determining the 
amount of such adjustment, or (II) repay the Loans bearing interest based upon 
the LIBOR Rate with respect to which such adjustment is made. 

(C) In the event that any change in any law, regulation, treaty, 
or directive, or any change therein or in the interpretation or application thereof, 
shall at any time after the date hereof, in the reasonable opinion of any Lender, 
make it unlawful or impractical for such Lender to fund or maintain Loans 
bearing interest based upon the LIBOR Rate or to continue such funding or 
maintaining, or to determine or charge interest rates at the LIBOR Rate, such 
Lender shall give notice of such changed circumstances to Agent and Borrowers 
and Agent promptly shall transmit the notice to each other Lender and (I) in the 
case of any outstanding Loans of such Lender bearing interest based upon the 
LIBOR Rate, the date specified in such Lender’s notice shall be deemed to be the 
last day of the Interest Period of such Loans, and interest upon such Lender’s 
Loans thereafter shall accrue interest at Base Rate plus the Applicable Margin, 
and (II)  such Loans shall continue to accrue interest at Base Rate plus the 
Applicable Margin until such Lender determines that it would no longer be 
unlawful or impractical to maintain such Loans at the LIBOR Rate. 
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(D) Anything to the contrary contained herein notwithstanding, 
neither Agent nor any Lender is required actually to acquire eurodollar deposits to 
fund or otherwise match fund any Obligation as to which interest accrues based 
on the LIBOR Rate. 

(vi) Restriction on Termination.  Notwithstanding any prepayment of 
the Revolving Loan Outstandings or any other termination of Lenders’ Credit Exposure 
under this Agreement, Agents and Lenders shall have no obligation to release any of the 
Collateral securing this Agreement while any portion of the Affiliated Obligations shall 
remain outstanding.   

Section 2.2 Interest, Interest Calculations and Certain Fees. 

(a) Interest.  From and following the Closing Date, except as expressly set 
forth in this Agreement, Loans and the other Obligations shall bear interest at the sum of the 
LIBOR Rate plus the Applicable Margin.  Interest on the Loans shall be paid in arrears on the 
first (1st) day of each month and on the maturity of such Loans, whether by acceleration or 
otherwise.  Interest on all other Obligations shall be payable upon demand.  For purposes of 
calculating interest, all funds transferred from the Payment Account for application to any 
Revolving Loans shall be subject to a six Business Day clearance period and all interest accruing 
on such funds during such clearance period shall accrue for the benefit of Agent, and not for the 
benefit of the Lenders. 

(b) Unused Line Fee.  From and following the Closing Date, Borrowers shall 
pay Agent, for the benefit of all Lenders committed to make Revolving Loans, in accordance 
with their respective Pro Rata Shares, a fee in an amount equal to (i) (A) the Revolving Loan 
Commitment minus (B) the average daily balance of the sum of the Revolving Loan 
Outstandings during the preceding month, multiplied by (ii) one half percent (0.50%) per annum.  
Such fee is to be paid monthly in arrears on the first day of each month. 

(c) Documentation and Approval Fees and Expenses.  Borrowers shall 
reimburse, on a current basis, all costs and expenses (including legal, financial advisor, appraisal 
and valuation-related fees and expenses) incurred by Agent (and, after the occurrence and during 
the continuation of any Event of Default, any Lender) in connection with the preparation, 
negotiation, documentation and court approval of this Agreement, the other Financing 
Documents and the Financing Orders, including, without limitation, in connection with (i) the 
analysis, negotiation, preparation, execution, administration, delivery and termination of this 
Agreement, the other Financing Documents and the documents and instruments referred to 
herein and therein, and any amendment, amendment and restatement, supplement, waiver or 
consent relating hereto or thereto, whether or not any such amendment, amendment and 
restatement, supplement, waiver or consent is executed or becomes effective, (ii) the analysis, 
negotiation, and preparation of the Financing Orders, the Asset Sale Documents, the Asset Sale 
Motion, the Asset Sale Order and any other documents filed in or prepared in connection with 
the Bankruptcy Cases, and the preparation for, travel to and participation in any hearings or 
proceedings in connection with any of the foregoing, (iii) the enforcement of Agent’s and 
Lenders’ rights hereunder, or the collection of any payments owing from, Borrowers under this 
Agreement and/or the other Financing Documents or the protection, preservation or defense of 
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the rights of Agent and Lenders hereunder and under the other Financing Documents, and (iv) 
any lien, litigation and other search costs, the reasonable fees, expenses and disbursements of 
legal counsel for Agent (and, after the occurrence and during the continuation of any Event of 
Default, any Lender), including the reasonable charges of internal legal counsel, and reasonable 
charges of any expert, appraiser, auditor or other consultant to Lender.  

(d) Exit Fee.  Upon repayment of the Revolving Loans, Borrowers shall pay 
to Agent, for the benefit of all Lenders, a fee equal to an amount determined by multiplying the 
Revolving Loan Commitment by two percent (2.00%). All fees payable pursuant to this 
paragraph shall be deemed fully earned and non-refundable as of the Closing Date.   

(e) Collateral Fee.  Commencing on the date hereof, and continuing on the 
first day of each month thereafter, a collateral management fee equal to the product of (a) the 
greater of (i) the average end-of-day principal balance of Revolving Loans outstanding during 
the immediately preceding month, and (ii) the Minimum Balance, multiplied by (b) one and two 
tenths percent (1.20%) per annum.  For purposes of calculating the average end-of-day principal 
balance of Revolving Loans, all funds paid into the Payment Account (or which were required to 
be paid into the Payment Account under this Agreement) or otherwise received by Agent for the 
account of Borrowers shall be subject to a six Business Day clearance period.  The collateral 
management fee described in this paragraph shall be deemed fully earned when due and payable 
and, once paid, shall be non-refundable. 

(f) Origination Fee. Contemporaneously with Borrowers’ execution of this 
Agreement, Borrowers shall pay Agent, for the benefit of all Lenders committed to make 
Revolving Loans on the Closing Date, in accordance with their respective Pro Rata Share, a fee 
in an amount equal to (i) the Revolving Loan Commitment, multiplied by (ii) one percent (1.0%). 
All fees payable pursuant to this paragraph shall be non-refundable as of the Closing Date.  

(g) Audit Fees.  Borrowers shall pay to Agent, for its own account and not for 
the benefit of any other Lenders, all reasonable fees and expenses in connection with audits and 
inspections of Borrowers’ books and records, audits, valuations or appraisals of the Collateral, 
audits of Borrowers’ compliance with applicable Laws and such other matters as Agent shall 
deem appropriate, which shall be due and payable on the first Business Day of the month 
following the date of issuance by Agent of a written request for payment thereof to Borrowers. 

(h) Wire Fees.   Borrowers shall pay to Agent, for its own account and not for 
the account of any other Lenders, on written demand, fees for incoming and outgoing wires 
made for the account of Borrowers, such fees to be based on Agent’s then current wire fee 
schedule (available upon written request of the Borrowers). 

(i) Late Charges.  If payments of principal (other than a final installment of 
principal upon the Termination Date), interest due on the Obligations, or any other amounts due 
hereunder or under the other Financing Documents are not timely made and remain overdue for a 
period of five (5) days, Borrowers, without notice or demand by Agent, promptly shall pay to 
Agent, for its own account and not for the benefit of any other Lenders, as additional 
compensation to Agent in administering the Obligations, an amount equal to five percent (5.0%) 
of each delinquent payment. 
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(j) Computation of Interest and Related Fees.  All interest and fees under 
each Financing Document shall be calculated on the basis of a 360-day year for the actual 
number of days elapsed.  The date of funding of a Loan shall be included in the calculation of 
interest.  The date of payment of a Loan shall be excluded from the calculation of interest.  If a 
Loan is repaid on the same day that it is made, one (1) day’s interest shall be charged.   

Section 2.3 Notes.  The portion of the Loans made by each Lender shall be evidenced, 
if so requested by such Lender, by one or more promissory notes executed by Borrowers on a 
joint and several basis (each, a “Note”) in an original principal amount equal to such Lender’s 
Revolving Loan Commitment Amount.   

Section 2.4 [Reserved] 

Section 2.5 [Reserved] 

Section 2.6 General Provisions Regarding Payment; Loan Account. 

(a) All payments to be made by each Borrower under any Financing 
Document, including payments of principal and interest made hereunder and pursuant to any 
other Financing Document, and all fees, expenses, indemnities and reimbursements, shall be 
made without set-off, recoupment or counterclaim.  If any payment hereunder becomes due and 
payable on a day other than a Business Day, such payment shall be extended to the next 
succeeding Business Day and, with respect to payments of principal, interest thereon shall be 
payable at the then applicable rate during such extension (it being understood and agreed that, 
solely for purposes of calculating financial covenants and computations contained herein and 
determining compliance therewith, if payment is made, in full, on any such extended due date, 
such payment shall be deemed to have been paid on the original due date without giving effect to 
any extension thereto).  Any payments received in the Payment Account before 12:00 p.m. 
(Eastern time) on any date shall be deemed received by Agent on such date, and any payments 
received in the Payment Account after 12:00 p.m. (Eastern time) on any date shall be deemed 
received by Agent on the next succeeding Business Day.   

(b) Agent shall maintain a loan account (the “Loan Account”) on its books to 
record Loans and other extensions of credit made by the Lenders hereunder or under any other 
Financing Document, and all payments thereon made by each Borrower.  All entries in the Loan 
Account shall be made in accordance with Agent’s customary accounting practices as in effect 
from time to time.  The balance in the Loan Account, as recorded in Agent’s books and records 
at any time shall be conclusive and binding evidence of the amounts due and owing to Agent by 
each Borrower absent manifest error; provided, however, that any failure to so record or any 
error in so recording shall not limit or otherwise affect any Borrower’s duty to pay all amounts 
owing hereunder or under any other Financing Document.  Agent shall endeavor to provide 
Borrowers with a monthly statement regarding the Loan Account (but neither Agent nor any 
Lender shall have any liability if Agent shall fail to provide any such statement).  Unless any 
Borrower notifies Agent of any objection to any such statement (specifically describing the basis 
for such objection) within ninety (90) days after the date of receipt thereof, it shall be deemed 
final, binding and conclusive upon Borrowers in all respects as to all matters reflected therein. 
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Section 2.7 Maximum Interest.  In no event shall the interest charged with respect to 
the Loans or any other Obligations of any Borrower under any Financing Document exceed the 
maximum amount permitted under the laws of the State of Maryland or of any other applicable 
jurisdiction.  Notwithstanding anything to the contrary herein or elsewhere, if at any time the rate 
of interest payable hereunder or under any Note or other Financing Document (the “Stated 
Rate”) would exceed the highest rate of interest permitted under any applicable law to be 
charged (the “Maximum Lawful Rate”), then for so long as the Maximum Lawful Rate would be 
so exceeded, the rate of interest payable shall be equal to the Maximum Lawful Rate; provided, 
however, that if at any time thereafter the Stated Rate is less than the Maximum Lawful Rate, 
each Borrower shall, to the extent permitted by law, continue to pay interest at the Maximum 
Lawful Rate until such time as the total interest received is equal to the total interest which 
would have been received had the Stated Rate been (but for the operation of this provision) the 
interest rate payable.  Thereafter, the interest rate payable shall be the Stated Rate unless and 
until the Stated Rate again would exceed the Maximum Lawful Rate, in which event this 
provision shall again apply.  In no event shall the total interest received by any Lender exceed 
the amount which it could lawfully have received had the interest been calculated for the full 
term hereof at the Maximum Lawful Rate. If, notwithstanding the prior sentence, any Lender has 
received interest hereunder in excess of the Maximum Lawful Rate, such excess amount shall be 
applied to the reduction of the principal balance of the Loans or to other amounts (other than 
interest) payable hereunder, and if no such principal or other amounts are then outstanding, such 
excess or part thereof remaining shall be paid to Borrowers.  In computing interest payable with 
reference to the Maximum Lawful Rate applicable to any Lender, such interest shall be 
calculated at a daily rate equal to the Maximum Lawful Rate divided by the number of days in 
the year in which such calculation is made. 

Section 2.8 Taxes; Capital Adequacy.   

(a) All payments of principal and interest on the Loans and all other amounts 
payable hereunder shall be made free and clear of and without deduction for any present or 
future income, excise, stamp, documentary, payroll, employment, property or franchise taxes and 
other taxes, fees, duties, levies, assessments, withholdings or other charges of any nature 
whatsoever (including interest and penalties thereon) imposed by any taxing authority, excluding 
taxes imposed on or measured by Agent’s or any Lender’s net income by the jurisdictions under 
which Agent or such Lender is organized or conducts business (other than solely as the result of 
entering into any of the Financing Documents or taking any action thereunder) (all non-excluded 
items being called “Taxes”).  If any withholding or deduction from any payment to be made by 
any Borrower hereunder is required in respect of any Taxes pursuant to any applicable Law, then 
Borrowers will:  (i) pay directly to the relevant authority the full amount required to be so 
withheld or deducted; (ii) promptly forward to Agent an official receipt or other documentation 
satisfactory to Agent evidencing such payment to such authority; and (iii) pay to Agent for the 
account of Agent and Lenders such additional amount or amounts as is necessary to ensure that 
the net amount actually received by Agent and each Lender will equal the full amount Agent and 
such Lender would have received had no such withholding or deduction been required.  If any 
Taxes are directly asserted against Agent or any Lender with respect to any payment received by 
Agent or such Lender hereunder, Agent or such Lender may pay such Taxes and Borrowers will 
promptly pay such additional amounts (including any penalty, interest or expense) as is 
necessary in order that the net amount received by such Person after the payment of such Taxes 
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(including any Taxes on such additional amount) shall equal the amount such Person would have 
received had such Taxes not been asserted so long as such amounts have accrued on or after the 
day which is two hundred seventy (270) days prior to the date on which Agent or such Lender 
first made written demand therefor. 

(b) If any Borrower fails to pay any Taxes when due to the appropriate taxing 
authority or fails to remit to Agent, for the account of Agent and the respective Lenders, the 
required receipts or other required documentary evidence, Borrowers shall indemnify Agent and 
Lenders for any incremental Taxes, interest or penalties that may become payable by Agent or 
any Lender as a result of any such failure. 

(c) Each Lender that (i) is organized under the laws of a jurisdiction other 
than the United States, and (ii)(A) is a party hereto on the Closing Date or (B) purports to 
become an assignee of an interest as a Lender under this Agreement after the Closing Date 
(unless such Lender was already a Lender hereunder immediately prior to such assignment) 
(each such Lender a “Foreign Lender”) shall execute and deliver to each of Borrowers and 
Agent one or more (as Borrowers or Agent may reasonably request) United States Internal 
Revenue Service Forms W-8ECI, W-8BEN, W-8IMY (as applicable) and other applicable forms, 
certificates or documents prescribed by the United States Internal Revenue Service or reasonably 
requested by Agent certifying as to such Lender’s entitlement to a complete exemption from 
withholding or deduction of Taxes.  Borrowers shall not be required to pay additional amounts to 
any Lender pursuant to this Section 2.8 with respect to United States withholding and income 
Taxes to the extent that the obligation to pay such additional amounts would not have arisen but 
for the failure of such Lender to comply with this paragraph other than as a result of a change in 
law. 

(d) If any Lender shall determine in its commercially reasonable judgment 
that the adoption or taking effect of, or any change in, any applicable Law regarding capital 
adequacy, in each instance, after the Closing Date, or any change after the Closing Date in the 
interpretation, administration or application thereof by any Governmental Authority, central bank 
or comparable agency charged with the interpretation, administration or application thereof, or 
the compliance by any Lender or any Person controlling such Lender with any request, guideline 
or directive regarding capital adequacy (whether or not having the force of law) of any such 
Governmental Authority, central bank or comparable agency adopted or otherwise taking effect 
after the Closing Date, has or would have the effect of reducing the rate of return on such 
Lender’s or such controlling Person’s capital as a consequence of such Lender’s obligations 
hereunder to a level below that which such Lender or such controlling Person could have 
achieved but for such adoption, taking effect, change, interpretation, administration, application 
or compliance (taking into consideration such Lender’s or such controlling Person’s policies with 
respect to capital adequacy) then from time to time, upon written demand by such Lender (which 
demand shall be accompanied by a statement setting forth the basis for such demand and a 
calculation of the amount thereof in reasonable detail, a copy of which shall be furnished to 
Agent), Borrowers shall promptly pay to such Lender such additional amount as will compensate 
such Lender or such controlling Person for such reduction, so long as such amounts have accrued 
on or after the day which is two hundred seventy (270) days prior to the date on which such 
Lender first made demand therefor; provided, however, that notwithstanding anything in this 
Agreement to the contrary, (i) the Dodd-Frank Wall Street Reform and Consumer Protection Act 
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and all requests, rules, guidelines or directives thereunder or issued in connection therewith and 
(ii) all requests, rules, guidelines or directives promulgated by the Bank for International 
Settlements, the Basel Committee on Banking Supervision (or any successor or similar authority) 
or the United States or foreign regulatory authorities, in each case pursuant to Basel III, shall in 
each case be deemed to be a “change in applicable Law,” regardless of the date enacted, adopted 
or issued. 

(e) If any Lender requires compensation under Section 2.8(d), or requires any 
Borrower to pay any additional amount to any Lender or any Governmental Authority for the 
account of any Lender pursuant to Section 2.8(a), then, upon the written request of Borrower 
Representative, such Lender shall use reasonable efforts to designate a different lending office 
for funding or booking its Loans hereunder or to assign its rights and obligations hereunder 
(subject to the terms of this Agreement) to another of its offices, branches or affiliates, if, in the 
judgment of such Lender, such designation or assignment (i) would eliminate or materially 
reduce amounts payable pursuant to any such subsection, as the case may be, in the future, and 
(ii) would not subject such Lender to any unreimbursed cost or expense and would not otherwise 
be disadvantageous to such Lender (as determined in its sole discretion).  Borrowers hereby 
agree to pay all reasonable costs and expenses incurred by any Lender in connection with any 
such designation or assignment. 

Section 2.9 Appointment of Borrower Representative.  Each Borrower hereby 
designates Borrower Representative as its representative and agent on its behalf for the purposes 
of issuing Notices of Borrowing and Borrowing Base Certificates, and giving instructions with 
respect to the disbursement of the proceeds of the Loans, giving and receiving all other notices 
and consents hereunder or under any of the other Financing Documents and taking all other 
actions (including in respect of compliance with covenants) on behalf of any Borrower or 
Borrowers under the Financing Documents.  Borrower Representative hereby accepts such 
appointment.  Notwithstanding anything to the contrary contained in this Agreement, no 
Borrower other than Borrower Representative shall be entitled to take any of the foregoing 
actions.  The proceeds of each Loan made hereunder shall be advanced to or at the direction of 
Borrower Representative and if not used by Borrower Representative in its business (for the 
purposes provided in this Agreement) shall be deemed to be immediately advanced by Borrower 
Representative to the appropriate other Borrowers hereunder as an intercompany loan 
(collectively, “Intercompany Loans”).  All collections of each Borrower in respect of Accounts 
and other proceeds of Collateral of such Borrower received by Agent and applied to the 
Obligations shall also be deemed to be repayments of the Intercompany Loans owing by such 
Borrower to Borrower Representative.  Borrowers shall maintain accurate books and records 
with respect to all Intercompany Loans and all repayments thereof.  Agent and each Lender may 
regard any notice or other communication pursuant to any Financing Document from Borrower 
Representative as a notice or communication from all Borrowers, and may give any notice or 
communication required or permitted to be given to any Borrower or all Borrowers hereunder to 
Borrower Representative on behalf of such Borrower or all Borrowers.  Each Borrower agrees 
that each notice, election, representation and warranty, covenant, agreement and undertaking 
made on its behalf by Borrower Representative shall be deemed for all purposes to have been 
made by such Borrower and shall be binding upon and enforceable against such Borrower to the 
same extent as if the same had been made directly by such Borrower. 
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Section 2.10 Joint and Several Liability; Rights of Contribution; Subordination and 
Subrogation. 

(a) Borrowers are defined collectively to include all Persons named as one of 
the Borrowers herein; provided, however, that any references herein to “any Borrower”, “each 
Borrower” or similar references, shall be construed as a reference to each individual Person 
named as one of the Borrowers herein.  Each Person so named shall be jointly and severally 
liable for all of the obligations of Borrowers under this Agreement.  Each Borrower, 
individually, expressly understands, agrees and acknowledges, that the credit facilities would not 
be made available on the terms herein in the absence of the collective credit of all of the Persons 
named as the Borrowers herein, the joint and several liability of all such Persons, and the cross-
collateralization of the collateral of all such Persons.  Accordingly, each Borrower individually 
acknowledges that the benefit to each of the Persons named as one of the Borrowers as a whole 
constitutes reasonably equivalent value, regardless of the amount of the credit facilities actually 
borrowed by, advanced to, or the amount of collateral provided by, any individual Borrower.  In 
addition, each entity named as one of the Borrowers herein hereby acknowledges and agrees that 
all of the representations, warranties, covenants, obligations, conditions, agreements and other 
terms contained in this Agreement shall be applicable to and shall be binding upon and measured 
and enforceable individually against each Person named as one of the Borrowers herein as well 
as all such Persons when taken together.  By way of illustration, but without limiting the 
generality of the foregoing, the terms of Section 10.1 are to be applied to each individual Person 
named as one of the Borrowers herein (as well as to all such Persons taken as a whole), such that 
the occurrence of any of the events described in Section 10.1 as to any Person named as one of 
the Borrowers herein shall constitute an Event of Default even if such event has not occurred as 
to any other Persons named as the Borrowers or as to all such Persons taken as a whole. 

(b) Notwithstanding any provisions of this Agreement to the contrary, it is 
intended that the joint and several nature of the liability of each Borrower for the Obligations and 
the Liens granted by Borrowers to secure the Obligations, not constitute a Fraudulent 
Conveyance (as defined below).  Consequently, Agent, Lenders and each Borrower agree that if 
the liability of a Borrower for the Obligations, or any Liens granted by such Borrower securing 
the Obligations would, but for the application of this sentence, constitute a Fraudulent 
Conveyance, the liability of such Borrower and the Liens securing such liability shall be valid 
and enforceable only to the maximum extent that would not cause such liability or such Lien to 
constitute a Fraudulent Conveyance, and the liability of such Borrower and this Agreement shall 
automatically be deemed to have been amended accordingly.  For purposes hereof, the term 
“Fraudulent Conveyance” means a fraudulent conveyance under Section 548 of Chapter 11 of 
Title 11 of the Bankruptcy Code or a fraudulent conveyance or fraudulent transfer under the 
applicable provisions of any fraudulent conveyance or fraudulent transfer law or similar law of 
any state, nation or other governmental unit, as in effect from time to time. 

(c) Agent is hereby authorized, without notice or demand (except as otherwise 
specifically required under this Agreement) and without affecting the liability of any Borrower 
hereunder, at any time and from time to time, to (i) renew, extend or otherwise increase the time 
for payment of the Obligations; (ii) with the written agreement of any Borrower, change the 
terms relating to the Obligations or otherwise modify, amend or change the terms of any Note or 
other agreement, document or instrument now or hereafter executed by any Borrower and 
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delivered to Agent for any Lender; (iii) accept partial payments of the Obligations; (iv) take and 
hold any Collateral for the payment of the Obligations or for the payment of any guaranties of 
the Obligations and exchange, enforce, waive and release any such Collateral; (v) apply any such 
Collateral and direct the order or manner of sale thereof Agent, in its sole discretion, may 
determine; and (vi) settle, release, compromise, collect or otherwise liquidate the Obligations and 
any Collateral therefor in any manner, all surety defenses being hereby waived by each 
Borrower.  Except as specifically provided in this Agreement or any of the other Financing 
Documents, Agent shall have the exclusive right to determine the time and manner of application 
of any payments or credits, whether received from any Borrower or any other source, and such 
determination shall be binding on all Borrowers.  All such payments and credits may be applied, 
reversed and reapplied, in whole or in part, to any of the Obligations that Agent shall determine, 
in its sole discretion, without affecting the validity or enforceability of the Obligations of the 
other Borrower. 

(d) Each Borrower hereby agrees that, except as hereinafter provided, its 
obligations hereunder shall be unconditional, irrespective of (i) the absence of any attempt to 
collect the Obligations from any obligor or other action to enforce the same; (ii) the waiver or 
consent by Agent with respect to any provision of any instrument evidencing the Obligations, or 
any part thereof, or any other agreement heretofore, now or hereafter executed by a Borrower 
and delivered to Agent; (iii) failure by Agent to take any steps to perfect and maintain its security 
interest in, or to preserve its rights to, any security or collateral for the Obligations; (iv) the 
Bankruptcy Cases or Agent’s election of the application of Section 1111(b)(2) of the Bankruptcy 
Code; (v) any other borrowing or grant of a security interest by a Borrower to any third party in 
the Bankruptcy Cases; (vi) the disallowance, under Section 502 of the Bankruptcy Code, of all or 
any portion of Agent’s claim(s) for repayment of any of the Obligations; or (vi) any other 
circumstance other than payment in full of the Obligations which might otherwise constitute a 
legal or equitable discharge or defense of a guarantor or surety. 

(e) The Borrowers hereby agree, as between themselves, that to the extent that 
Agent, on behalf of Lenders, shall have received from any Borrower any Recovery Amount (as 
defined below), then the paying Borrower shall have a right of contribution against each other 
Borrower in an amount equal to such other Borrower’s contributive share of such Recovery 
Amount; provided, however, that in the event any Borrower suffers a Deficiency Amount (as 
defined below), then the Borrower suffering the Deficiency Amount shall be entitled to seek and 
receive contribution from and against the other Borrowers in an amount equal to the Deficiency 
Amount; and provided, further, that in no event shall the aggregate amounts so reimbursed by 
reason of the contribution of any Borrower equal or exceed an amount that would, if paid, 
constitute or result in Fraudulent Conveyance.  Until all Obligations have been paid and satisfied 
in full, no payment made by or for the account of a Borrower including, without limitation, (i) a 
payment made by such Borrower on behalf of the liabilities of any other Borrower, or (ii) a 
payment made by any other Guarantor under any Guarantee, shall entitle such Borrower, by 
subrogation or otherwise, to any payment from such other Borrower or from or out of such other 
Borrower’s property.  The right of each Borrower to receive any contribution under this 
Section 2.10(e) or by subrogation or otherwise from any other Borrower shall be subordinate in 
right of payment to the Obligations and such Borrower shall not exercise any right or remedy 
against such other Borrower or any property of such other Borrower by reason of any 
performance of such Borrower of its joint and several obligations hereunder, until the 
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Obligations have been indefeasibly paid and satisfied in full, and no Borrower shall exercise any 
right or remedy with respect to this Section 2.10(e) until the Obligations have been indefeasibly 
paid and satisfied in full.  As used in this Section 2.10(e), the term “Recovery Amount” means 
the amount of proceeds received by or credited to Agent from the exercise of any remedy of the 
Lenders under this Agreement or the other Financing Documents, including, without limitation, 
the sale of any Collateral.  As used in this Section 2.10(e), the term “Deficiency Amount” means 
any amount that is less than the entire amount a Borrower is entitled to receive by way of 
contribution or subrogation from, but that has not been paid by, the other Borrowers in respect of 
any Recovery Amount attributable to the Borrower entitled to contribution, until the Deficiency 
Amount has been reduced to zero through contributions and reimbursements made under the 
terms of this Section 2.10(e) or otherwise. 

Section 2.11 Collections and Lockbox Account. 

(a) Borrowers shall each maintain a lockbox (the “Lockbox”) with a United 
States depository institution designated from time to time by Agent (the “Lockbox Bank”), 
subject to the provisions of this Agreement, and shall execute with the Lockbox Bank a Deposit 
Account Control Agreement and such other agreements related to such Lockbox as Agent may 
require.  Borrowers shall ensure that all collections of Accounts (other than Accounts for which 
the Account Debtor is a Governmental Account Debtor) are paid directly from Account Debtors 
(i) into the Lockbox for deposit into the Lockbox Account and/or (ii) directly into the Lockbox 
Account; provided, however, unless Agent shall otherwise direct by written notice to Borrowers, 
Borrowers shall be permitted to cause Account Debtors who are individuals to pay Accounts 
directly to Borrowers, which Borrowers shall then administer and apply in the manner required 
below. 

(b) All funds deposited into a Lockbox Account shall be transferred into the 
Payment Account by the close of each Business Day.   

(c) Notwithstanding anything in any lockbox agreement or Deposit Account 
Control Agreement to the contrary, Borrowers agree that they shall be liable for any fees and 
charges in effect from time to time and charged by the Lockbox Bank in connection with the 
Lockbox, the Lockbox Account, and that Agent shall have no liability therefor.  Borrowers 
hereby indemnify and agree to hold Agent harmless from any and all liabilities, claims, losses 
and demands whatsoever, including reasonable attorneys’ fees and expenses, arising from or 
relating to actions of Agent or the Lockbox Bank pursuant to this Section or any lockbox 
agreement or Deposit Account Control Agreement or similar agreement, except to the extent of 
such losses arising solely from Agent’s gross negligence or willful misconduct. 

(d) Agent shall apply, on a daily basis, all funds transferred into the Payment 
Account pursuant to this Section to reduce the outstanding Revolving Loans, the Obligations, 
and the Prepetition Obligations in such order of application as Agent shall elect.  If as the result 
of collections of Accounts pursuant to the terms and conditions of this Section, a credit balance 
exists with respect to the Loan Account, such credit balance shall not accrue interest in favor of 
Borrowers, but Agent shall transfer such funds into an account designated by Borrower 
Representative for so long as no Event of Default exists. 
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(e) To the extent that any collections of Accounts or proceeds of other 
Collateral are not sent directly to the Lockbox or Lockbox Account but are received by any 
Borrower, such collections shall be held in trust for the benefit of Agent pursuant to an express 
trust created hereby and immediately remitted, in the form received, to applicable Lockbox or 
Lockbox Account.  No such funds received by any Borrower shall be commingled with other 
funds of the Borrowers.  If any funds received by any Borrower are commingled with other 
funds of the Borrowers, or are required to be deposited to a Lockbox or Lockbox Account and 
are not so deposited within two (2) Business Days, then Borrower shall pay to Agent, for its own 
account and not for the account of any other Lenders, a compliance fee equal to $500 for each 
day that any such conditions exist. 

(f) Borrowers acknowledge and agree that compliance with the terms of this 
Section is essential, and that Agent and Lenders will suffer immediate and irreparable injury and 
have no adequate remedy at law, if any Borrower, through acts or omissions, causes or permits 
Account Debtors to send payments other than to the Lockbox or Lockbox Accounts or if any 
Borrower fails to promptly deposit collections of Accounts or proceeds of other Collateral in the 
Lockbox Account as herein required.  Accordingly, in addition to all other rights and remedies of 
Agent and Lenders hereunder, Agent shall have the right to seek specific performance of the 
Borrowers’ obligations under this Section, and any other equitable relief as Agent may deem 
necessary or appropriate, and Borrowers waive any requirement for the posting of a bond in 
connection with such equitable relief. 

(g) Borrowers shall not, and Borrowers shall not suffer or permit any Credit 
Party to, (i) withdraw any amounts from any Lockbox Account, (ii) change the procedures or 
sweep instructions under the agreements governing any Lockbox Accounts, or (iii) send to or 
deposit in any Lockbox Account any funds other than payments made with respect to and 
proceeds of Accounts or other Collateral.  Borrowers shall, and shall cause each Credit Party to, 
cooperate with Agent in the identification and reconciliation on a daily basis of all amounts 
received in or required to be deposited into the Lockbox Accounts.  If more than five percent 
(5%) of the collections of Accounts received by Borrowers during any given fifteen (15) day 
period is not identified or reconciled to the reasonable satisfaction of Agent within ten (10) 
Business Days of receipt, Agent shall not be obligated to make further advances under this 
Agreement until such amount is identified or is reconciled to the reasonable satisfaction of 
Agent, as the case may be.  In addition, if any such amount cannot be identified or reconciled to 
the reasonable satisfaction of Agent, Agent may utilize its own staff or, if it deems necessary, 
engage an outside auditor, in either case at Borrowers’ expense (which in the case of Agent’s 
own staff shall be in accordance with Agent’s then prevailing customary charges (plus 
expenses)), to make such examination and report as may be necessary to identify and reconcile 
such amount. 

(h) If any Borrower breaches its obligation to direct payments of the proceeds 
of the Collateral to the Lockbox Account, Agent, as the irrevocably made, constituted and 
appointed true and lawful attorney for Borrowers, may, by the signature or other act of any of 
Agent’s officers (without requiring any of them to do so), direct any Account Debtor to pay 
proceeds of the Collateral to Borrowers by directing payment to the Lockbox Account. 

Section 2.12 Termination; Restriction on Termination. 
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(a) Termination by Lenders.  In addition to the rights set forth in Section 10.2 
and in the Financing Orders, Agent may, and at the direction of Required Lenders shall, 
terminate this Agreement without (i) notice upon or after the occurrence and during the 
continuance of an Event of Default or (ii) further application to or order of the Bankruptcy Court. 

(b) Termination by Borrowers.  Upon at least thirty (30) days’ prior written 
notice to Agent and Lenders, Borrowers may, at their option, terminate this Agreement; 
provided, however, that no such termination shall be effective until Borrowers have (i) paid or 
collateralized to Agent’s satisfaction all of the Obligations in immediately available funds, (ii) 
complied with Section 2.2, and (iii) paid in full all of the Affiliated Obligations in immediately 
available funds and terminated the Affiliated Financing Documents.  Any notice of termination 
given by Borrowers shall be irrevocable unless all Lenders otherwise agree in writing and no 
Lender shall have any obligation to make any Loans on or after the termination date stated in 
such notice.  Borrowers may elect to terminate this Agreement in its entirety only.  No section of 
this Agreement or type of Loan available hereunder may be terminated singly.    

(c) Effectiveness of Termination.  Notwithstanding the provisions of Section 
362 of the Bankruptcy Code, and without further application to or order of the Bankruptcy Court, 
all of the Obligations shall be immediately due and payable upon the Termination Date.  All 
undertakings, agreements, covenants, warranties and representations of Borrowers contained in 
the Financing Documents shall survive any such termination and Agent shall retain its Liens in 
the Collateral and Agent and each Lender shall retain all of its rights and remedies under the 
Financing Documents notwithstanding such termination until all Obligations and Affiliated 
Obligations have been discharged or paid, in full, in immediately available funds, including, 
without limitation, all Obligations under Section 2.2 resulting from such termination.  
Notwithstanding the foregoing or the payment in full of the Obligations, Agent shall not be 
required to terminate its Liens in the Collateral unless, with respect to any loss or damage Agent 
may incur as a result of dishonored checks or other items of payment received by Agent from 
Borrower or any Account Debtor and applied to the Obligations, Agent shall, at its option, (i) 
have received a written agreement satisfactory to Agent, executed by Borrowers and by any 
Person whose loans or other advances to Borrowers are used in whole or in part to satisfy the 
Obligations, indemnifying Agent and each Lender from any such loss or damage or (ii) have 
retained cash Collateral or other Collateral for such period of time as Agent, in its discretion, 
may deem necessary to protect Agent and each Lender from any such loss or damage. 

ARTICLE 3 - REPRESENTATIONS AND WARRANTIES 

To induce Agent and Lenders to enter into this Agreement and to make the Loans and 
other credit accommodations contemplated hereby, each Borrower hereby represents and 
warrants to Agent and each Lender that: 

Section 3.1 Existence and Power.  Each Credit Party is an entity as specified on 
Schedule 3.1, is duly organized, validly existing and in good standing under the laws of the 
jurisdiction specified on Schedule 3.1 and no other jurisdiction, has the same legal name as it 
appears in such Credit Party’s Organizational Documents and an organizational identification 
number (if any), in each case as specified on Schedule 3.1, and has all powers and all Permits 
necessary or desirable in the operation of its business as presently conducted or as proposed to be 
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conducted, except where the failure to have such Permits could not reasonably be expected to 
have a Material Adverse Effect.  Each Credit Party is qualified to do business as a foreign entity 
in each jurisdiction in which it is required to be so qualified, which jurisdictions as of the Closing 
Date are specified on Schedule 3.1, except where the failure to be so qualified could not 
reasonably be expected to have a Material Adverse Effect.  Except as set forth on Schedule 3.1, 
no Credit Party (a) has had, over the five (5) year period preceding the Closing Date, any name 
other than its current name, or (b) was incorporated or organized under the laws of any 
jurisdiction other than its current jurisdiction of incorporation or organization. 

Section 3.2 Organization and Governmental Authorization; No Contravention.  The 
execution, delivery and performance by each Credit Party of the Operative Documents to which 
it is a party are within its powers, have been duly authorized by all necessary action pursuant to 
its Organizational Documents, require no further action by or in respect of, or filing with, any 
Governmental Authority and do not violate, conflict with or cause a breach or a default under 
(a) any Law applicable to any Credit Party or any of the Organizational Documents of any Credit 
Party, or (b) any agreement or instrument binding upon it, except for such violations, conflicts, 
breaches or defaults as could not, with respect to this clause (b), reasonably be expected to have 
a Material Adverse Effect. 

Section 3.3 Binding Effect.  Each of the Operative Documents to which any Credit 
Party is a party constitutes a valid and binding agreement or instrument of such Credit Party, 
enforceable against such Credit Party in accordance with its respective terms, except as the 
enforceability thereof may be limited by bankruptcy, insolvency or other similar laws relating to 
the enforcement of creditors’ rights generally and by general equitable principles. 

Section 3.4 Capitalization.  The authorized equity securities of each of the Credit 
Parties as of the Closing Date is as set forth on Schedule 3.4.  All issued and outstanding equity 
securities of each of the Credit Parties are duly authorized and validly issued, fully paid, 
nonassessable, free and clear of all Liens other than those in favor of Agent for the benefit of 
Agent and Lenders, and such equity securities were issued in compliance with all applicable 
Laws.  The identity of the holders of the equity securities of each of the Credit Parties and the 
percentage of their fully-diluted ownership of the equity securities of each of the Credit Parties 
as of the Closing Date is set forth on Schedule 3.4.  No shares of the capital stock or other equity 
securities of any Credit Party, other than those described above, are issued and outstanding as of 
the Closing Date.  Except as set forth on Schedule 3.4, as of the Closing Date there are no 
preemptive or other outstanding rights, options, warrants, conversion rights or similar 
agreements or understandings for the purchase or acquisition from any Credit Party of any equity 
securities of any such entity.   

Section 3.5 Financial Information.  All information delivered to Agent and pertaining 
to the financial condition of any Credit Party fairly presents the financial position of such Credit 
Party as of such date in conformity with GAAP (and as to unaudited financial statements, subject 
to normal year end adjustments and the absence of footnote disclosures).  Since December 31, 
2012, except for the filing of the Bankruptcy Cases and the Asset Sale, there has been no 
material adverse change in the business, operations, properties, prospects or condition (financial 
or otherwise) of any Credit Party.   
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Section 3.6 Litigation.  Except as set forth on Schedule 3.6, as of the Closing Date, 
and except as hereafter disclosed to Agent in writing, there is no Litigation pending against, or to 
such Borrower’s knowledge threatened against or affecting, any Credit Party or, to such 
Borrower’s knowledge, any party to any Operative Document other than a Credit Party.  There is 
no Litigation pending in which an adverse decision could reasonably be expected to have a 
Material Adverse Effect or which in any manner draws into question the validity of any of the 
Operative Documents. 

Section 3.7 Ownership of Property.  Each Borrower and each of its Subsidiaries is the 
lawful owner of, has good and marketable title to and is in lawful possession of, or has valid 
leasehold interests in, all properties and other assets (real or personal, tangible, intangible or 
mixed) purported or reported to be owned or leased (as the case may be) by such Person. 

Section 3.8 No Default.  No Event of Default, or to such Borrower’s knowledge, 
Default, has occurred and is continuing.  Except as a result of the filing of the Bankruptcy Cases, 
no Credit Party is in breach or default under or with respect to any contract, agreement, lease or 
other instrument to which it is a party or by which its property is bound or affected, which breach 
or default could reasonably be expected to have a Material Adverse Effect. 

Section 3.9 Labor Matters.  As of the Closing Date, there are no strikes or other labor 
disputes pending or, to any Borrower’s knowledge, threatened against any Credit Party.  Hours 
worked and payments made to the employees of the Credit Parties have not been in violation of 
the Fair Labor Standards Act or any other applicable Law dealing with such matters.  All 
payments due from the Credit Parties, or for which any claim may be made against any of them, 
on account of wages and employee and retiree health and welfare insurance and other benefits 
have been paid or accrued as a liability on their books, as the case may be.  The consummation 
of the transactions contemplated by the Financing Documents will not give rise to a right of 
termination or right of renegotiation on the part of any union under any collective bargaining 
agreement to which it is a party or by which it is bound. 

Section 3.10 Regulated Entities.  No Credit Party is an “investment company” or a 
company “controlled” by an “investment company” or a “subsidiary” of an “investment 
company,” all within the meaning of the Investment Company Act of 1940.   

Section 3.11 Margin Regulations.  None of the proceeds from the Loans have been or 
will be used, directly or indirectly, for the purpose of purchasing or carrying any “margin stock” 
(as defined in Regulation U of the Federal Reserve Board), for the purpose of reducing or 
retiring any indebtedness which was originally incurred to purchase or carry any “margin stock” 
or for any other purpose which might cause any of the Loans to be considered a “purpose credit” 
within the meaning of Regulation T, U or X of the Federal Reserve Board. 

Section 3.12 Compliance with Laws; Anti-Terrorism Laws. 

(a) Each Credit Party is in compliance with the requirements of all applicable 
Laws, except for such Laws the noncompliance with which could not reasonably be expected to 
have a Material Adverse Effect, provided, that Borrowers’ failure to be HIPAA Compliant solely 
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as a result of Agent’s and any Lender’s access, if any, to Protected Health Information shall not 
be a breach of the representation and warranty set forth in this Section 3.12. 

(b) None of the Credit Parties and, to the knowledge of the Credit Parties, 
none of their Affiliates (i) is in violation of any Anti-Terrorism Law, (ii) engages in or conspires 
to engage in any transaction that evades or avoids, or has the purpose of evading or avoiding, or 
attempts to violate, any of the prohibitions set forth in any Anti-Terrorism Law, (iii) is a Blocked 
Person, or is controlled by a Blocked Person, (iv) is acting or will act for or on behalf of a 
Blocked Person, (v) is associated with, or will become associated with, a Blocked Person or (vi) 
is providing, or will provide, material, financial or technical support or other services to or in 
support of acts of terrorism of a Blocked Person.  No Credit Party nor, to the knowledge of any 
Credit Party, any of its Affiliates or agents acting or benefiting in any capacity in connection 
with the transactions contemplated by this Agreement, (A) conducts any business or engages in 
making or receiving any contribution of funds, goods or services to or for the benefit of any 
Blocked Person, or (B) deals in, or otherwise engages in any transaction relating to, any property 
or interest in property blocked pursuant to Executive Order No. 13224, any similar executive 
order or other Anti-Terrorism Law. 

Section 3.13 Taxes.  Except as set forth on Schedule 3.13 hereto, all federal, state and 
local tax returns, reports and statements required to be filed by or on behalf of each Credit Party 
have been filed with the appropriate Governmental Authorities in all jurisdictions in which such 
returns, reports and statements are required to be filed and, except to the extent subject to a 
Permitted Contest, all Taxes (including real property Taxes) and other charges shown to be due 
and payable in respect thereof have been timely paid prior to the date on which any fine, penalty, 
interest, late charge or loss may be added thereto for nonpayment thereof.  Except to the extent 
subject to a Permitted Contest, all state and local sales and use Taxes required to be paid by each 
Credit Party have been paid.  All federal and state returns have been filed by each Credit Party 
for all periods for which returns were due with respect to employee income tax withholding, 
social security and unemployment taxes, and, except to the extent subject to a Permitted Contest, 
the amounts shown thereon to be due and payable have been paid in full or adequate provisions 
therefor have been made.  

Section 3.14 Compliance with ERISA.   

(a) Each ERISA Plan (and the related trusts and funding agreements) 
complies in form and in operation with, has been administered in compliance with, and the terms 
of each ERISA Plan satisfy, the applicable requirements of ERISA and the Code in all material 
respects.  Each ERISA Plan which is intended to be qualified under Section 401(a) of the Code is 
so qualified, and the United States Internal Revenue Service has issued a favorable determination 
letter with respect to each such ERISA Plan which may be relied on currently.  No Credit Party 
has incurred liability for any material excise tax under any of Sections 4971 through 5000 of the 
Code. 

(b) Except as could not reasonably be expected, individually or in the 
aggregate, to have a Material Adverse Effect, each Borrower and each Subsidiary is in 
compliance with the applicable provisions of ERISA and the provision of the Code relating to 
Plans and the regulations and published interpretations therein.  During the thirty-six (36) month 
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period prior to the Closing Date or the making of any Loan, (i) no steps have been taken to 
terminate any Pension Plan, and (ii) no contribution failure has occurred with respect to any 
Pension Plan sufficient to give rise to a Lien under Section 302(f) of ERISA.  No condition exists 
or event or transaction has occurred with respect to any Pension Plan which could result in the 
incurrence by any Credit Party of any material liability, fine or penalty.  Except as set forth on 
Schedule 3.14 hereto, no Credit Party has incurred liability to the PBGC (other than for current 
premiums) with respect to any employee Pension Plan.  All contributions (if any) have been 
made on a timely basis to any Multiemployer Plan that are required to be made by any Credit 
Party or any other member of the Controlled Group under the terms of the plan or, except as set 
forth on Schedule 3.14 hereto, of any collective bargaining agreement, or by applicable Law; no 
Credit Party nor any member of the Controlled Group has withdrawn or partially withdrawn 
from any Multiemployer Plan, incurred any withdrawal liability with respect to any such plan or 
received notice of any claim or demand for withdrawal liability or partial withdrawal liability 
from any such plan, and no condition has occurred which, if continued, could result in a 
withdrawal or partial withdrawal from any such plan, and no Credit Party nor any member of the 
Controlled Group has received any notice that any Multiemployer Plan is in reorganization, that 
increased contributions may be required to avoid a reduction in plan benefits  or the imposition 
of any excise tax, that any such plan is or has been funded at a rate less than that required under 
Section 412 of the Code, that any such plan is or may be terminated, or that any such plan is or 
may become insolvent. 

Section 3.15 Consummation of Operative Documents; Brokers.   Except for fees 
payable to Agent and/or Lenders, no broker, finder or other intermediary has brought about the 
obtaining, making or closing of the transactions contemplated by the Operative Documents, and 
no Credit Party has or will have any obligation to any Person in respect of any finder’s or 
brokerage fees, commissions or other expenses in connection herewith or therewith.  

Section 3.16 Related Transactions.  All transactions contemplated by the Operative 
Documents to be consummated on or prior to the date hereof have been so consummated 
(including, without limitation, the disbursement and transfer of all funds in connection therewith) 
in all material respects pursuant to the provisions of the applicable Operative Documents, true 
and complete copies of which have been delivered to Agent, and in compliance with all 
applicable Law, except for such Laws the noncompliance with which would not reasonably be 
expected to have a Material Adverse Effect, and approved by the Bankruptcy Court. 

Section 3.17 Material Contracts.  Except for the Operative Documents and the other 
agreements set forth on Schedule 3.17 (collectively with the Operative Documents, the “Material 
Contracts”), as of the Closing Date there are no (a) employment agreements covering the 
management of any Credit Party, (b) collective bargaining agreements or other similar labor 
agreements covering any employees of any Credit Party, (c) agreements for managerial, 
consulting or similar services to which any Credit Party is a party or by which it is bound, 
(d) agreements regarding any Credit Party, its assets or operations or any investment therein to 
which any of its equity holders is a party or by which it is bound, (e) real estate leases, 
Intellectual Property licenses or other lease or license agreements to which any Credit Party is a 
party, either as lessor or lessee, or as licensor or licensee (other than licenses arising from the 
purchase of “off the shelf” products), (f) customer, distribution, marketing or supply agreements 
to which any Credit Party is a party, in each case with respect to the preceding clauses (a) 
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through (f) requiring payment of more than $250,000 in any year, except with that with respect 
to supply agreements, such agreements if requiring payment of more than $1,000,000 in any 
year, (g) partnership agreements to which any Credit Party is a general partner or joint venture 
agreements to which any Credit Party is a party, (h) third party billing arrangements to which 
any Credit Party is a party, or (i) any other agreements or instruments to which any Credit Party 
is a party, and the breach, nonperformance or cancellation of which, or the failure of which to 
renew, could reasonably be expected to have a Material Adverse Effect.  Schedule 3.17 sets 
forth, with respect to each real estate lease agreement to which any Borrower is a party (as a 
lessee) as of the Closing Date, the address of the subject property and the annual rental (or, 
where applicable, a general description of the method of computing the annual rental).  The 
consummation of the transactions contemplated by the Financing Documents will not give rise to 
a right of termination in favor of any party to any Material Contract (other than any Credit 
Party), except for such Material Contracts the noncompliance with which would not reasonably 
be expected to have a Material Adverse Effect.   

Section 3.18 Compliance with Environmental Requirements; No Hazardous Materials.  
Except in each case as set forth on Schedule 3.18: 

(a) no notice, notification, demand, request for information, citation, 
summons, complaint or order has been issued, no complaint has been filed, no penalty has been 
assessed and no investigation or review is pending, or to such Borrower’s knowledge, threatened 
by any Governmental Authority or other Person with respect to any (i) alleged violation by any 
Credit Party of any Environmental Law, (ii) alleged failure by any Credit Party to have any 
Permits required in connection with the conduct of its business or to comply with the terms and 
conditions thereof, (iii) any generation, treatment, storage, recycling, transportation or disposal 
of any Hazardous Materials, or (iv) release of Hazardous Materials; and  

(b) no property now owned or leased by any Credit Party and, to the 
knowledge of each Borrower, no such property previously owned or leased by any Credit Party, 
to which any Credit Party has, directly or indirectly, transported or arranged for the 
transportation of any Hazardous Materials, is listed or, to such Borrower’s knowledge, proposed 
for listing, on the National Priorities List promulgated pursuant to CERCLA, or CERCLIS (as 
defined in CERCLA) or any similar state list or is the subject of federal, state or local 
enforcement actions or, to the knowledge of such Borrower, other investigations which may lead 
to claims against any Credit Party for clean-up costs, remedial work, damage to natural resources 
or personal injury claims, including, without limitation, claims under CERCLA.  For purposes of 
this Section 3.18, each Credit Party shall be deemed to include any business or business entity 
(including a corporation) that is, in whole or in part, a predecessor of such Credit Party. 

Section 3.19 Intellectual Property.  Each Credit Party owns, is licensed to use or 
otherwise has the right to use, all Intellectual Property that is material to the condition (financial 
or other), business or operations of such Credit Party.  All Intellectual Property existing as of the 
Closing Date which is issued, registered or pending with any United States or foreign 
Governmental Authority (including, without limitation, any and all applications for the 
registration of any Intellectual Property with any such United States or foreign Governmental 
Authority) and all licenses under which any Borrower is the licensee of any such registered 
Intellectual Property (or any such application for the registration of Intellectual Property) owned 
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by another Person are set forth on Schedule 3.19.  Such Schedule 3.19 indicates in each case 
whether such registered Intellectual Property (or application therefore) is owned or licensed by 
such Credit Party, and in the case of any such licensed registered Intellectual Property (or 
application therefore), lists the name and address of the licensor and the name and date of the 
agreement pursuant to which such item of Intellectual Property is licensed and whether or not 
such license is an exclusive license and indicates whether there are any purported restrictions in 
such license on the ability to such Credit Party to grant a security interest in and/or to transfer 
any of its rights as a licensee under such license.  Except as indicated on Schedule 3.19, the 
applicable Credit Party is the sole and exclusive owner of the entire and unencumbered right, 
title and interest in and to each such registered Intellectual Property (or application therefore) 
purported to be owned by such Credit Party, free and clear of any Liens and/or licenses in favor 
of third parties or agreements or covenants not such sue third parties for infringement.  All 
registered Intellectual Property of each Credit Party is duly and properly registered, filed or 
issued in the appropriate office and jurisdictions for such registrations, filings or issuances, 
except where the failure to do so would not reasonably be expected to have a Material Adverse 
Effect.  No Credit Party is party to, nor bound by, any material license or other agreement with 
respect to which any Credit Party is the licensee that prohibits or otherwise restricts such Credit 
Party from granting a security interest in such Borrower’s interest in such license or agreement 
or other property.  To such Borrower’s knowledge, each Credit Party conducts its business 
without infringement or claim of infringement of any Intellectual Property rights of others and 
there is no infringement or claim of infringement by others of any Intellectual Property rights of 
any Credit Party, which infringement or claim of infringement could reasonably be expected to 
have a Material Adverse Effect. 

Section 3.20 [Reserved].  

Section 3.21 Full Disclosure.  None of the written information (financial or otherwise) 
furnished by or on behalf of any Credit Party to Agent or any Lender in connection with the 
consummation of the transactions contemplated by the Operative Documents, contains any 
untrue statement of a material fact or omits to state a material fact necessary to make the 
statements contained herein or therein not misleading in light of the circumstances under which 
such statements were made.  All financial projections delivered to Agent and the Lenders by 
Borrowers (or their agents) have been prepared on the basis of the assumptions stated therein.  
Such projections represent each Borrower’s best estimate of such Borrower’s future financial 
performance and such assumptions are believed by such Borrower to be fair and reasonable in 
light of current business conditions; provided, however, that Borrowers can give no assurance 
that such projections will be attained. 

Section 3.22 Interest Rate.  The rate of interest paid under the Notes and the method 
and manner of the calculation thereof do not violate any usury or other law or applicable Laws, 
any of the Organizational Documents, or any of the Operative Documents. 

Section 3.23 Subsidiaries.  Borrowers do not own any stock, partnership interests, 
limited liability company interests or other equity securities except for Permitted Investments.  
Borrowers do not own any stock, partnership interests, limited liability company interests or 
other equity securities in any Subsidiary. 
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Section 3.24 Representations and Warranties Incorporated from Operative Documents.  
As of the Closing Date, each of the representations and warranties made in the Operative 
Documents by each of the parties thereto is true and correct in all material respects, and such 
representations and warranties are hereby incorporated herein by reference with the same effect 
as though set forth in their entirety herein, as qualified therein, except to the extent that such 
representation or warranty relates to a specific date, in which case such representation and 
warranty shall be true as of such earlier date. 

Section 3.25 Appointment of a trustee or Examiner; Liquidation.  No order has been 
entered in any Bankruptcy Case (a) for the appointment of a Chapter 11 trustee, (b) for the 
appointment of an examiner with expanded powers (beyond those set forth in Sections 
1106(a)(3) and (4) of the Bankruptcy Code) under Section 1104 of the Bankruptcy Code, (c) to 
convert any Bankruptcy Case to a case under Chapter 7 of the Bankruptcy Code, or (d) to 
dismiss any Bankruptcy Case. 

Section 3.26 Reorganization Matters. 

(a) The Bankruptcy Cases were commenced on the Petition Date in 
accordance with applicable Law and proper notice thereof. 

(b) Proper notice for (i) the motion seeking approval of this Agreement, the 
other Financing Documents, the Interim Order and Final Order, (ii) the hearing for the approval 
of the Interim Order (the “Interim Hearing”) and (iii) the hearing for approval of the Final Order 
has been given.  The Borrowers and Guarantors have given, on a timely basis as specified in the 
Interim Order and the Final Order, all notices required to be given to all parties specified in the 
Interim Order and Final Order.  

(c) From and after the entry of the Interim Order, and pursuant to and to the 
extent provided in the Interim Order, the Liens securing the Obligations are valid and 
enforceable, perfected Liens on all of the Collateral of the Agent and Lenders with the priority 
required by the Financing Orders with respect to all Collateral. 

(d) After entry of the Interim Order, and pursuant to and to the extent 
permitted in the Interim Order and Final Order, the Obligations will constitute allowed 
administrative expense claims in the Bankruptcy Case, having priority over all administrative 
expense claims and unsecured claims against the Borrowers and Guarantors now existing or 
hereafter arising, of any kind whatsoever, including, without limitation, all administrative 
expense claims of the kind specified in Sections 105, 326, 328, 330, 331, 503(a), 503(b), 506(c), 
507(a), 507(b), 546(c) 726 (to the extent permitted by Law), 1113, 1114, or any other provision 
of the Bankruptcy Code or otherwise, as provided under Section 364(c)(1) of the Bankruptcy 
Code, subject only to the Carve-Out. 

(e) The Interim Order (with respect to the period prior to entry of the Final 
Order) or the Final Order (with respect to the period on and after entry of the Final Order), as the 
case may be, is in full force and effect and has not been reversed, stayed, modified, or amended. 

(f) Notwithstanding the provisions of Section 362 of the Bankruptcy Code, 
and subject to the applicable provisions of the Interim Order or Final Order and Section 10.2, as 
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the case may be, on the Termination Date the Agent and Lenders shall be entitled to payment of 
such Obligations and to enforce the remedies provided for hereunder or under applicable law, 
without further application to or order by the Bankruptcy Court. 

(g) Proper notice for (i) the Asset Sale Motion and the Asset Sale Order, and 
(ii) the hearing for the approval of Asset Sale Order has been given. Borrowers and Guarantors 
have given on a timely basis all notices required to be given to all parties specified in the Asset 
Sale Motion and Asset Sale Order.  

ARTICLE 4 - AFFIRMATIVE COVENANTS 

Each Borrower agrees that, so long as any Credit Exposure exists: 

Section 4.1 Financial Statements and Other Reports.  Each Borrower will deliver to 
Agent:  (a) prior to the Closing Date, the Budget, and on the first Business Day of each week 
thereafter, an updated “rolling” 13-week budget in a form similar to the initial Budget, which, 
once approved in writing by the Agent in its sole discretion, shall supplement and replace the 
prior Budget without further notice, motion, application to, order of, or hearing before the 
Bankruptcy Court; (b) as soon as available, but no later than forty-five (45) days after the last 
day of each month, a company prepared consolidated balance sheet, cash flow and income 
statement covering Borrowers’ and its Consolidated Subsidiaries’ consolidated operations during 
the period, prepared under GAAP, consistently applied, certified by a Responsible Officer and in 
a form acceptable to Agent; (c) as soon as available, but no later than one hundred fifty (150) 
days after the last day of each Borrower’s fiscal year, audited consolidated financial statements 
prepared under GAAP, consistently applied, together with an unqualified opinion on the 
financial statements from an independent certified public accounting firm acceptable to Agent in 
its reasonable discretion; (d) within five (5) days of delivery or filing thereof, copies of all 
statements, reports and notices made available to each Borrower’s security holders or to any 
holders of Subordinated Debt and copies of all reports and other filings made by Borrower with 
any stock exchange on which any securities of any Borrower are traded and/or the SEC; (e) a 
report, as part of the Compliance Certificate to be delivered pursuant to this section, of any legal 
actions pending or threatened against any Borrower or any of its Affiliates that could reasonably 
be expected to result in uninsured losses to any Borrower or any of its Subsidiaries of Two 
Hundred Fifty Thousand Dollars ($250,000) or more; (f) prompt written notice of an event that 
materially and adversely affects the value of any Intellectual Property; (g) budgets, sales 
projections, operating plans and other financial information and information, reports or 
statements regarding the Borrowers, their business and the Collateral as Agent may from time to 
time reasonably request; and (h) within one (1) Business Day following the close of each payroll 
period, evidence that all Payroll Taxes have been timely and fully paid to the applicable 
Governmental Authorities (including, without limitation, copies of any documentation, 
calculations, cancelled checks, wire or ACH confirmations pertaining to Borrowers’ Payroll 
Taxes).  Each Borrower will, within forty-five (45) days after the last day of each month, deliver 
to Agent with the monthly financial statements, a duly completed Compliance Certificate signed 
by a Responsible Officer setting forth calculations showing compliance with the financial 
covenants set forth in this Agreement.  Promptly upon their becoming available, Borrowers shall 
deliver to Agent copies of all Material Contracts.  Each Borrower will, within ten (10) days after 
the last day of each month, deliver to Agent a duly completed Borrowing Base Certificate signed 
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by a Responsible Officer, with aged listings of accounts receivable and accounts payable (by 
invoice date). Simultaneously with the Borrowers’ delivery of each Budget pursuant to clause (a) 
above, Borrowers shall provide (i) a weekly and rolling four-week reconciliation of budgeted and 
actual amounts, and (ii) a written narrative explanation if (1) actual disbursements under any line 
item on the Budget for any week or any four-week period exceed the budgeted disbursements for 
either such period in such line item by more than ten percent (10%), (2) aggregate actual 
disbursements under the Budget for any week or four-week period exceed the aggregate 
budgeted disbursements for either such period by more than five percent (5%), or (iii) aggregate 
actual cash receipts during any week or four-week period are less than ninety percent (90%) of 
aggregate projected cash receipts set forth in the Budget for either such period.  

Section 4.2 Payment and Performance of Obligations.  Subject to the entry of 
appropriate orders of the Bankruptcy Court, each Borrower (a) will pay and discharge, and cause 
each Subsidiary to pay and discharge, at or prior to maturity, all of their respective obligations 
and liabilities, including all Payroll Taxes and other tax liabilities, except for such obligations 
and/or liabilities (i) that may be the subject of a Permitted Contest, and (ii) the nonpayment or 
nondischarge of which could not reasonably be expected to have a Material Adverse Effect or 
result in a Lien against any Collateral, except for Permitted Liens, (b) will maintain, and cause 
each Subsidiary to maintain, to the extent required in accordance with GAAP, appropriate 
reserves for the accrual of all of their respective obligations and liabilities, and (c) will not 
breach or permit any Subsidiary to breach, or permit to exist any default under, the terms of any 
lease, commitment, contract, instrument or obligation to which it is a party, or by which its 
properties or assets are bound, except for such breaches or defaults which could not reasonably 
be expected to have a Material Adverse Effect. 

Section 4.3 Maintenance of Existence.  Each Borrower will preserve, renew and keep 
in full force and effect and in good standing, and will cause each Subsidiary to preserve, renew 
and keep in full force and effect and in good standing, their respective existence and their 
respective rights, privileges and franchises necessary or desirable in the normal conduct of 
business. 

Section 4.4 Maintenance of Property; Insurance. 

(a) Each Borrower will keep, and will cause each Subsidiary to keep, all 
property useful and necessary in its business in good working order and condition, ordinary wear 
and tear excepted.  If all or any part of the Collateral useful or necessary in its business, or upon 
which any Borrowing Base is calculated, becomes damaged or destroyed, each Borrower will, 
and will cause each Subsidiary to, promptly and completely repair and/or restore the affected 
Collateral in a good and workmanlike manner, regardless of whether Agent agrees to disburse 
insurance proceeds or other sums to pay costs of the work of repair or reconstruction.   

(b) Subject to entry of an appropriate order or orders of the Bankruptcy Court, 
Borrowers will pay or cause to be paid all Taxes on or prior to the date due, and in any event, 
prior to the date upon which any fine, penalty, interest or cost for nonpayment could be imposed, 
and furnish to Agent, upon request, receipted bills of the appropriate taxing authority or other 
documentation reasonably satisfactory to Agent evidencing the payment thereof.  If Borrowers 
shall fail to pay any Taxes in accordance with this section and is not contesting or causing a 
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contesting of such Taxes pursuant to a Permitted Contest, or if there are insufficient funds in the 
applicable reserves or escrows under Article 2 to pay an such Taxes, Agent shall have the right, 
but shall not be obligated, to (for the account of all Lenders) pay such Taxes, and Borrowers 
shall repay to Agent, on written demand, any amount paid by Agent, with interest thereon from 
the date of the advance thereof to the date of repayment, at the rate applicable during periods of 
Default hereunder, and such amount shall constitute a portion of the Obligations.  Borrowers 
shall not pay any Taxes or other obligations in installments unless permitted by applicable Laws, 
and shall, upon the request of Agent, deliver copies of all notices and bills relating to any Taxes 
or other charge covered by this section to Agent. 

(c) Subject to entry of an appropriate order or orders of the Bankruptcy Court, 
upon completion of any Permitted Contest, Borrowers shall, and will cause each Subsidiary to, 
promptly pay the amount due, if any, and deliver to Agent proof of the completion of the contest 
and payment of the amount due, if any, following which Agent shall return the security, if any, 
deposited with Agent pursuant to the definition of Permitted Contest. 

(d) Subject to entry of an appropriate order or orders of the Bankruptcy Court, 
each Borrower will maintain (i) casualty insurance on all real and personal property on an all 
risks basis (including the perils of flood, windstorm and quake), covering the repair and 
replacement cost of all such property and coverage, business interruption and rent loss coverages 
with extended period of indemnity (for the period required by Agent from time to time) and 
indemnity for extra expense, in each case without application of coinsurance and with agreed 
amount endorsements, (ii) general and professional liability insurance (including 
products/completed operations liability coverage), and (iii) such other insurance coverage in such 
amounts and with respect to such risks as Agent may reasonably request from time to time in 
connection with the growth and/or expansion of Borrowers’ business; provided, however, that in 
no event shall such insurance be in amounts or with coverage less than, or with carriers with 
qualifications inferior to, any of the insurance or carriers in existence as of the Closing Date (or 
required to be in existence after the Closing Date under a Financing Document) and described in 
the Insurance Certificates attached hereto as Schedule 4.4.  All such insurance shall be provided 
by insurers having an A.M. Best policyholders rating reasonably acceptable to Agent. 

(e) On or prior to the Closing Date, and at all times thereafter, each Borrower 
will cause Agent to be named as an additional insured on each insurance policy required to be 
maintained pursuant to this Section 4.4 pursuant to endorsements in form and substance 
acceptable to Agent.  Borrowers shall deliver to Agent (i) on the Closing Date, a certificate from 
Borrowers’ insurance broker dated such date showing the amount of coverage as of such date, 
and that if all or any part of such policy is canceled, terminated or expires, the insurer will 
forthwith endeavor to give notice thereof to each additional insured that no cancellation, 
reduction in amount or material change in coverage thereof shall be effective until at least thirty 
(30) days after receipt by each additional insured of written notice thereof, (ii) upon the request 
of Agent from time to time full information as to the insurance carried, (iii) within five (5) days 
of receipt of notice from any insurer, a copy of any notice of cancellation, nonrenewal or 
material change in coverage from that existing on the date of this Agreement, and (iv) forthwith, 
notice of any cancellation or nonrenewal of coverage by any Borrower, and (v) at least 5 
Business Days prior to expiration of any policy of insurance, evidence of renewal of such 
insurance upon the terms and conditions herein required. 
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Section 4.5 Compliance with Laws.  Each Borrower will comply, and cause each 
Subsidiary to comply, with the requirements of all applicable Laws and Material Contracts, 
except to the extent that failure to so comply could not reasonably be expected to (a) have a 
Material Adverse Effect, or (b) result in any Lien upon either (i) a material portion of the assets 
of any such Person in favor of any Governmental Authority, or (ii) any Collateral which is part 
of the Borrowing Base, provided, that Borrowers’ failure to be HIPAA Compliant solely as a 
result of Agent’s and any Lender’s access, if any, to Protected Health Information shall not 
constitute a breach of the covenant to comply with the requirements of all applicable Laws set 
forth in this Section 4.5.  

Section 4.6 Inspection of Property, Books and Records.   

(a) Each Borrower will keep, and will cause each Subsidiary to keep, proper 
books of record substantially in accordance with GAAP in which full, true and correct entries 
shall be made of all dealings and transactions in relation to its business and activities.  

(b) The Borrowers will cause the Bankruptcy Court to provide access, 
pursuant to court order, to and will permit, and will cause each Subsidiary to permit, at the sole 
cost of the applicable Borrower or any applicable Subsidiary, representatives of Agent and of 
any Lender, and each of their duly authorized representatives, to visit and inspect any of their 
respective properties, to examine and make abstracts or copies from any of their respective books 
and records, to conduct a collateral audit and analysis of their respective operations and the 
Collateral, to verify the amount and age of the Accounts, the identity and credit of the respective 
Account Debtors, to review the billing practices of Borrowers and to discuss their respective 
affairs, finances and accounts with their respective officers, employees and independent public 
accountants as often as may reasonably be desired. Agent or any Lender exercising any rights 
pursuant to this Section 4.6 shall give the applicable Borrower two (2) Business Days’ prior 
notice of such exercise, provided, however, that no notice shall be required during the existence 
and continuance of any Default or any time during which Agent believes a Default exists.  

Section 4.7 Use of Proceeds.   

(a) Borrowers shall use the proceeds of Revolving Loans solely for (i) the 
Prepetition Repayment Advance, (ii) payment of all Prepetition Term Loan Obligations as they 
come due pursuant to the Prepetition Term Credit Agreement, (iii) payment of all fees and 
expenses due to Agent and Lenders pursuant to Section 2.2, (iv) financing ongoing debtor in 
possession working capital needs, general corporate purposes relating to postpetition operations 
and related costs, fees and expenses of the Bankruptcy Cases, and (v) payment of the costs of 
administration of the Bankruptcy Cases as approved by the Bankruptcy Court.   

(b) No portion of the proceeds of the Loans will be used for family, personal, 
agricultural or household use. 

(c) Notwithstanding anything to the contrary set forth herein or in any other 
Financing Document, no portion of the Revolving Loans, the Collateral, the Carve-Out funds or 
cash collateral of Agent, Lenders, Prepetition Agent and/or Prepetition Lenders may be used to 
fund any activities: (i) preventing, hindering, or delaying any of the Agent’s, the Lenders’, 
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Prepetition Agent’s or the Prepetition Lenders’ enforcement or realization upon any of the 
Collateral; (ii) using or seeking to use Agent’s or any Lenders’ cash collateral or selling or 
otherwise disposing of any of the Collateral without the consent of the Agent and the Required 
Lenders; (iii) using or seeking to use any insurance proceeds constituting Collateral without the 
consent of the Agent and the Required Lenders; (iv) except as permitted under Section 5.1, 
incurring Debt without the prior consent of the Agent and the Required Lenders; (v) objecting or 
challenging in any way any claims, Liens, Collateral (including cash collateral) or any collateral 
securing any obligations pursuant to any Affiliated Financing Document, held by or on behalf of 
any of Agent, the Lenders, Prepetition Agent, or the Prepetition Lenders; (vi) asserting any 
claims or causes of action including, without limitation, any action under Chapter 5 of the 
Bankruptcy Code, against any of Agent, the Lenders, Prepetition Agent, the Prepetition Lenders, 
or any of their respective affiliates, agents, attorneys, advisors, professionals, officers, directors, 
and employees; (vii) prosecuting an objection to, or contesting in any manner, or raising defenses 
to, the validity, extent, amount, perfection, priority, or enforceability of any of the Obligations, 
the Liens of the Agent or Prepetition Agent securing the Obligations, the Prepetition Obligations, 
the Liens securing the Prepetition Obligations or any other rights or interests of any of the Agent, 
the Lenders, Prepetition Agent, or the Prepetition Lenders; or (viii) taking any action which (A) 
has or could have the effect of adversely modifying or compromising the rights and remedies of 
the Agent, the Lenders, Prepetition Agent, or Prepetition Lenders, (B) is contrary, in a manner 
that adverse to the Agent, the Lenders, Prepetition Agent or the Prepetition Lenders, to any term 
or condition set forth in any of the Financing Documents, the Financing Orders or the Affiliated 
Financing Documents, or (C) results in the occurrence of an Event of Default. 

Section 4.8 Estoppel Certificates.  After written request by Agent, Borrowers, within 
fifteen (15) days and at their expense, will furnish Agent with a statement, duly acknowledged 
and certified, setting forth (a) the amount of the original principal amount of the Notes, and the 
unpaid principal amount of the Notes, (b) the rate of interest of the Notes, (c) the date payments 
of interest and/or principal were last paid, (d) any offsets or defenses to the payment of the 
Obligations, and if any are alleged, the nature thereof, (e) that the Notes and this Agreement have 
not been modified or if modified, giving particulars of such modification, and (f) that there has 
occurred and is then continuing no Default or if such Default exists, the nature thereof, the period 
of time it has existed, and the action being taken to remedy such Default.  After written request 
by Agent, Borrowers, within fifteen (15) days and at their expense, will furnish Agent with a 
certificate, signed by a Responsible Officer of Borrowers, updating all of the representations and 
warranties contained in this Agreement and the other Financing Documents and certifying that 
all of the representations and warranties contained in this Agreement and the other Financing 
Documents, as updated pursuant to such certificate, are true, accurate and complete as of the date 
of such certificate. 

Section 4.9 Notices of Litigation and Defaults.  Borrowers will give prompt written 
notice to Agent (a) of any litigation or governmental proceedings pending or threatened (in 
writing) against Borrowers or other Credit Party which would reasonably be expected to have a 
Material Adverse Effect with respect to Borrowers or any other Credit Party or which in any 
manner calls into question the validity or enforceability of any Financing Document, (b) upon 
any Borrower becoming aware of the existence of any Default or Event of Default, (c) if any 
Credit Party is in breach or default under or with respect to any Material Contract, or if any 
Credit Party is in breach or default under or with respect to any other contract, agreement, lease 
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or other instrument to which it is a party or by which its property is bound or affected, which 
breach or default could reasonably be expected to have a Material Adverse Effect, (d) of any 
strikes or other labor disputes pending or, to any Borrower’s knowledge, threatened against any 
Credit Party, (e) if there is any infringement or claim of infringement by any other Person with 
respect to any Intellectual Property rights of any Credit Party that could reasonably be expected 
to have a Material Adverse Effect, or if there is any claim by any other Person that any Credit 
Party in the conduct of its business is infringing on the Intellectual Property Rights of others, and 
(f) of all returns, recoveries, disputes and claims that could reasonably be expected to result in 
uninsured losses of more than $100,000.  Borrowers represent and warrant that Schedule 4.9 sets 
forth a complete list of all matters existing as of the Closing Date for which notice could be 
required under this Section and all litigation or governmental proceedings pending or threatened 
(in writing) against Borrowers or other Credit Party as of the Closing Date. 

Section 4.10 Hazardous Materials; Remediation. 

(a) If any release or disposal of Hazardous Materials shall occur or shall have 
occurred on any real property or any other assets of any Borrower or any other Credit Party, such 
Borrower will cause, or direct the applicable Credit Party to cause, the prompt containment and 
removal of such Hazardous Materials and the remediation of such real property or other assets as 
is necessary to comply with all Environmental Laws and to preserve the value of such real 
property or other assets.  Without limiting the generality of the foregoing, each Borrower shall, 
and shall cause each other Credit Party to, comply with each Environmental Law requiring the 
performance at any real property by any Borrower or any other Credit Party of activities in 
response to the release or threatened release of a Hazardous Material. 

(b) Borrowers will provide Agent within thirty (30) days after written  
demand therefor with a bond, letter of credit or similar financial assurance evidencing to the 
reasonable satisfaction of Agent that sufficient funds are available to pay the cost of removing, 
treating and disposing of any Hazardous Materials or Hazardous Materials Contamination and 
discharging any assessment which may be established on any property as a result thereof, such 
demand to be made, if at all, upon Agent’s reasonable business determination that the failure to 
remove, treat or dispose of any Hazardous Materials or Hazardous Materials Contamination, or 
the failure to discharge any such assessment could reasonably be expected to have a Material 
Adverse Effect. 

Section 4.11 Further Assurances. 

(a) Each Borrower will, at its own cost and expense, to promptly and duly 
take, execute, acknowledge and deliver all such further acts, documents and assurances as may 
from time to time be necessary or as Agent or the Required Lenders may from time to time 
reasonably request in order to carry out the intent and purposes of the Financing Documents and 
the transactions contemplated thereby, including all such actions to (i) establish, create, preserve, 
protect and perfect a first priority Lien (subject only to Permitted Liens) in favor of Agent for 
itself and for the benefit of the Lenders on the Collateral (including Collateral acquired after the 
date hereof), and (ii) unless Agent shall agree otherwise in writing, cause all Borrowers to be 
jointly and severally obligated with the other Borrowers under all covenants and obligations 
under this Agreement, including the obligation to repay the Obligations.  Without limiting the 
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generality of the foregoing, (x) Borrowers shall, at the time of the delivery of any Compliance 
Certificate disclosing the acquisition by an Credit Party of any registered Intellectual Property or 
application for the registration of Intellectual Property, deliver to Agent a duly completed and 
executed Supplement to the applicable Credit Party’s Patent Security Agreement or Trademark 
Security Agreement in the form of the respective Exhibit thereto, and (y) at the request of Agent, 
following the disclosure by Borrowers on any Compliance Certificate of the acquisition by any 
Credit Party of any rights under a license as a licensee with respect to any registered Intellectual 
Property or application for the registration of any Intellectual Property owned by another Person, 
Borrowers shall execute any documents requested by Agent to establish, create, preserve, protect 
and perfect a first priority lien in favor of Agent, to the extent legally possible, in such 
Borrower’s rights under such license and shall use their commercially reasonable best efforts to 
obtain the written consent of the licensor which such license to the granting in favor of Agent of 
a Lien on such Borrower’s rights as licensee under such license. 

(b) Upon receipt of an affidavit of an officer of Agent or a Lender as to the 
loss, theft, destruction or mutilation of any Note or any other Financing Document which is not 
of public record, and, in the case of any such mutilation, upon surrender and cancellation of such 
Note or other applicable Financing Document, Borrowers will issue, in lieu thereof, a 
replacement Note or other applicable Financing Document, dated the date of such lost, stolen, 
destroyed or mutilated Note or other Financing Document in the same principal amount thereof 
and otherwise of like tenor. 

(c) [Reserved] 

(d) Upon the request of Agent, Borrowers shall obtain a landlord’s agreement 
or mortgagee agreement, as applicable, from the lessor of each leased property or mortgagee of 
owned property with respect to any business location where any portion of the Collateral 
included in or proposed to be included in the Borrowing Base, or the records relating to such 
Collateral and/or software and equipment relating to such records or Collateral, is stored or 
located, which agreement or letter shall be reasonably satisfactory in form and substance to 
Agent.  Borrowers shall timely and fully pay and perform its obligations under all leases and 
other agreements with respect to each leased location where any Collateral, or any records 
related thereto, is or may be located. 

Section 4.12 Right of First Refusal.  Borrowers hereby agree that if, at any time during 
the term hereof, any Borrower receives from a third party an offer, term sheet or commitment, or 
any Borrower makes a proposal substantially acceptable to or accepted by any person or entity 
(all of the foregoing being referred to as an “Offer”), which Offer provides for working capital 
financing, accounts receivable financing, or inventory financing (but excluding financings 
completed through the public or private placement of bonds or with the Dormitory Authority of 
the State of New York), the applicable Borrower shall first forward the Offer to MCF, which 
shall have five (5) Business Days after receipt thereof (the “Option Period”) to agree to provide 
similar financing in the place of such person or entity upon the terms and conditions set forth in 
the Offer and to notify the applicable Borrower in writing of MCF’s acceptance of the Offer (the 
“Acceptance Notice”).  If the Borrower has not received an Acceptance Notice within the Option 
Period, the Borrower shall be free, subject to approval of the Bankruptcy Court, to consummate 
the transaction described in the Offer with the third party providing the Offer (the “Financing 
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Transaction”); provided, however, that the foregoing, and MCF’s failure to respond to issue an 
Acceptance Notice, shall not be construed as a waiver of any of the terms, covenants or 
conditions of the Financing Documents.  In the event that the Financing Transaction is not 
consummated under similar terms with such person or entity during the one hundred twenty 
(120) day period following the expiration of the Option Period, or any material term is changed, 
the applicable Borrower shall not be permitted to consummate the Financing Transaction without 
again complying with this Section.  The right of first refusal granted to MCF hereunder shall 
survive until the Termination Date.  For purposes of this Section, “MCF” shall mean and include 
either of MCF or any other parent company, subsidiary or Affiliate of MCF, and the Acceptance 
Notice and consummation of such financing transaction may be executed by MCF or any other 
parent company, subsidiary or Affiliate of MCF.  Nothing in this Section is intended, or shall be 
construed, to constitute Agent’s, MCF’s or any other Lender’s consent to the consummation of 
any transaction described in any Offer. 

Section 4.13 Power of Attorney.  Each of the officers of Agent is hereby irrevocably 
made, constituted and appointed the true and lawful attorney for Borrowers (without requiring 
any of them to act as such) with full power of substitution to do the following:  (a) endorse the 
name of Borrowers upon any and all checks, drafts, money orders, and other instruments for the 
payment of money that are payable to Borrowers and constitute collections on Borrowers’ 
Accounts; (b) so long as Agent has provided not less than three (3) Business Days’ prior written 
notice to Borrower to perform the same and Borrower has failed to take such action, execute in 
the name of Borrowers any schedules, assignments, instruments, documents, and statements that 
Borrowers are obligated to give Agent under this Agreement; (c) after the occurrence and during 
the continuance of an Event of Default, take any action Borrowers are required to take under this 
Agreement; (d) so long as Agent has provided not less than three (3) Business Days’ prior 
written notice to Borrower to perform the same and Borrower has failed to take such action, do 
such other and further acts and deeds in the name of Borrowers that Agent may deem necessary 
or desirable to enforce any Account or other Collateral or perfect Agent’s security interest or 
Lien in any Collateral; and (e) after the occurrence and during the continuance of an Event of 
Default, do such other and further acts and deeds in the name of Borrowers that Agent may deem 
necessary or desirable to enforce its rights with regard to any Account or other Collateral.  This 
power of attorney shall be irrevocable and coupled with an interest. 

Section 4.14 Borrowing Base Collateral Administration. 

(a) All data and other information relating to Accounts or other intangible 
Collateral shall at all times be kept by Borrowers, at their respective principal offices and shall 
not be moved from such locations without (i) providing prior written notice to Agent, and 
(ii) obtaining the prior written consent of Agent, which consent shall not be unreasonably 
withheld. 

(b) Borrowers shall provide prompt written notice to each Person who either 
is currently an Account Debtor or becomes an Account Debtor at any time following the date of 
this Agreement that directs each Account Debtor to make payments into the Lockbox, and 
hereby authorizes Agent, upon Borrowers’ failure to send such notices within ten (10) days after 
the date of this Agreement (or ten (10) days after the Person becomes an Account Debtor), to 
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send any and all similar notices to such Person.  Agent reserves the right to notify Account 
Debtors that Agent has been granted a Lien upon all Accounts. 

Section 4.15 Payroll Taxes; Third Party Payroll Administrator. The Borrowers shall at 
all times engage a third-party payroll administrator to manage, administer and ensure the timely 
payment of any and all Payroll Taxes due and owing by the Borrowers from time to time to any 
applicable Governmental Authorities.  

Section 4.16 Reorganization Milestones.  The Borrowers shall timely comply with the 
Reorganization Milestones, it being expressly understood that time is of the essence. 

Section 4.17 Bankruptcy Reports.  Promptly after the sending, receiving or filing 
thereof, copies of all reports, motions, affidavits, statements and other documents that any 
Borrower sends, receives or files in connection with the Bankruptcy Cases, including all 
correspondence with the Bankruptcy Court, shall be delivered to Agent and Lenders. 

ARTICLE 5 - NEGATIVE COVENANTS 

Each Borrower agrees that, so long as any Credit Exposure exists: 

Section 5.1 Debt; Contingent Obligations.  No Borrower will, or will permit any 
Subsidiary to, directly or indirectly, create, incur, assume, guarantee or otherwise become or 
remain directly or indirectly liable with respect to, any Debt, except for Permitted Debt.  No 
Borrower will, or will permit any Subsidiary to, directly or indirectly, create, assume, incur or 
suffer to exist any Contingent Obligations, except for Permitted Contingent Obligations. 

Section 5.2 Liens.  No Borrower will, or will permit any Subsidiary to, directly or 
indirectly, create, assume or suffer to exist any Lien on any asset now owned or hereafter 
acquired by it, except for Permitted Liens. 

Section 5.3 Restricted Distributions.  No Borrower will, or will permit any Subsidiary 
to, directly or indirectly, declare, order, pay, make or set apart any sum for any Restricted 
Distribution. 

Section 5.4 Restrictive Agreements.  No Borrower will, or will permit any Subsidiary 
to, directly or indirectly (a) enter into or assume any agreement (other than the Financing 
Documents and any agreements for purchase money debt permitted under clause (c) of the 
definition of Permitted Debt) prohibiting the creation or assumption of any Lien upon its 
properties or assets, whether now owned or hereafter acquired, or (b) create or otherwise cause 
or suffer to exist or become effective any consensual encumbrance or restriction of any kind 
(except as provided by the Financing Documents) on the ability of any Subsidiary to: (i) pay or 
make Restricted Distributions to any Borrower or any Subsidiary; (ii) pay any Debt owed to any 
Borrower or any Subsidiary; (iii) make loans or advances to any Borrower or any Subsidiary; or 
(iv) transfer any of its property or assets to any Borrower or any Subsidiary. 

Section 5.5 Payments and Modifications of Subordinated Debt.  Borrower will not, 
and will not permit any Subsidiary to, directly or indirectly (a) declare, pay, make or set aside 
any amount for payment in respect of Subordinated Debt, except for payments made in full 
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compliance with and expressly permitted under the Subordination Agreement, (b) amend or 
otherwise modify the terms of any Subordinated Debt, except for amendments or modifications 
made in full compliance with the Subordination Agreement, (c) declare, pay, make or set aside 
any amount for payment in respect of any Debt hereinafter incurred that, by its terms, or by 
separate agreement, is subordinated to the Obligations, except for payments made in full 
compliance with and expressly permitted under the subordination provisions applicable thereto, 
or (d) amend or otherwise modify the terms of any such Debt if the effect of such amendment or 
modification is to (i) increase the interest rate or fees on, or change the manner or timing of 
payment of, such Debt, (ii) accelerate or shorten the dates upon which payments of principal or 
interest are due on, or the principal amount of, such Debt, (iii) change in a manner adverse to any 
Credit Party or Agent any event of default or add or make more restrictive any covenant with 
respect to such Debt, (iv) change the prepayment provisions of such Debt or any of the defined 
terms related thereto, (v) change the subordination provisions thereof (or the subordination terms 
of any guaranty thereof), or (vi) change or amend any other term if such change or amendment 
would materially increase the obligations of the obligor or confer additional material rights on 
the holder of such Debt in a manner adverse to Borrower, any Subsidiaries, Agents or Lenders.  
Borrower shall, prior to entering into any such amendment or modification, deliver to Agent 
reasonably in advance of the execution thereof, any final or execution form copy thereof. 

Section 5.6 Consolidations, Mergers and Sales of Assets; Change in Control.  No 
Borrower will, or will permit any Subsidiary to, directly or indirectly (a) consolidate or merge or 
amalgamate with or into any other Person, or (b) consummate any Asset Dispositions other than 
Permitted Asset Dispositions.  No Borrower will suffer or permit to occur any Change in Control 
with respect to itself, any Subsidiary or any Guarantor. 

Section 5.7 Purchase of Assets, Investments.  No Borrower will, or will permit any 
Subsidiary to, directly or indirectly (a) acquire or enter into any agreement to acquire any assets 
other than in the Ordinary Course of Business or as permitted under clause (g) of the definition 
of Permitted Investments; (b) engage or enter into any agreement to engage in any joint venture 
or partnership with any other Person; (c) acquire or own or enter into any agreement to acquire 
or own any Investment in any Person other than Permitted Investments, or (d) acquire or own or 
enter into any agreement to acquire or own any Investment in any Subsidiary. 

Section 5.8 Transactions with Affiliates.  Except as otherwise disclosed on 
Schedule 5.8, no Borrower will, or will permit any Subsidiary to, directly or indirectly, enter into 
or permit to exist any transaction (including the purchase, sale, lease or exchange of any property 
or the rendering of any service or extension of any credit) with any Affiliate of any Borrower.  
For the avoidance of doubt, at no time shall Borrower extend any credit to, be owed any trade 
payable from or be owed any other amount pursuant to any other financing or lending 
arrangement from, any Affiliate other than as set forth on Schedule 5.8.  

Section 5.9 Modification of Organizational Documents.  No Borrower will, or will 
permit any Subsidiary to, directly or indirectly, amend or otherwise modify any Organizational 
Documents of such Person, except for Permitted Modifications. 

Section 5.10 Modification of Certain Agreements.  No Borrower will, or will permit 
any Subsidiary to, directly or indirectly, amend or otherwise modify any Asset Sale Document or 
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other any Material Contract, which amendment or modification in any case:  (a) is contrary to the 
terms of this Agreement or any other Financing Document; (b) could reasonably be expected to 
be adverse to the rights, interests or privileges of the Agent or the Lenders or their ability to 
enforce the same; (c) results in the imposition or expansion in any material respect of any 
obligation of or restriction or burden on any Borrower or any Subsidiary; or (d) reduces in any 
material respect any rights or benefits of any Borrower or any Subsidiary (it being understood 
and agreed that any such determination shall be in the discretion of the Agent).  Each Borrower 
shall, prior to entering into any amendment or other modification of any of the foregoing 
documents, deliver to Agent reasonably in advance of the execution thereof, any final or 
execution form copy of amendments or other modifications to such documents, and such 
Borrower agrees not to take, nor permit any of its Subsidiaries to take, any such action with 
respect to any such documents without obtaining such approval from Agent. 

Section 5.11 Conduct of Business.  No Borrower will, or will permit any Subsidiary to, 
directly or indirectly, engage in any line of business other than those businesses engaged in on 
the Closing Date and described on Schedule 5.11 and businesses reasonably related thereto.  No 
Borrower will, or will permit any Subsidiary to, other than in the Ordinary Course of Business, 
change its normal billing payment and reimbursement policies and procedures with respect to its 
Accounts (including, without limitation, the amount and timing of finance charges, fees and 
write-offs). 

Section 5.12 Lease Payments.  No Borrower will, or will permit any Subsidiary to, 
directly or indirectly, incur or assume (whether pursuant to a Guarantee or otherwise) any 
liability for rental payments except in the Ordinary Course of Business. 

Section 5.13 Limitation on Sale and Leaseback Transactions.  No Borrower will, or will 
permit any Subsidiary to, directly or indirectly, enter into any arrangement with any Person 
whereby, in a substantially contemporaneous transaction, any Borrower or any Subsidiary sells 
or transfers all or substantially all of its right, title and interest in an asset and, in connection 
therewith, acquires or leases back the right to use such asset. 

Section 5.14 Deposit Accounts and Securities Accounts; Payroll and Benefits 
Accounts.  No Borrower will, or will permit any Subsidiary to, directly or indirectly, establish 
any new Deposit Account or Securities Account in to which the Accounts and/or proceeds of 
Accounts are, or are to be, deposited, without prior written notice to Agent, and unless Agent, 
such Borrower or such Subsidiary and the bank, financial institution or securities intermediary at 
which the account is to be opened enter into a Deposit Account Control Agreement, Deposit 
Account Restriction Agreement or Securities Account Control Agreement prior to or 
concurrently with the establishment of such Deposit Account or Securities Account.  Borrowers 
represent and warrant that Schedule 5.14 lists all of the Deposit Accounts and Securities 
Accounts of each Borrower as of the Closing Date. 

Section 5.15 Compliance with Anti-Terrorism Laws.  Agent hereby notifies Borrowers 
that pursuant to the requirements of Anti-Terrorism Laws, and Agent’s policies and practices, 
Agent is required to obtain, verify and record certain information and documentation that 
identifies Borrowers and its principals, which information includes the name and address of each 
Borrower and its principals and such other information that will allow Agent to identify such 
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party in accordance with Anti-Terrorism Laws.  No Borrower will, or will permit any Subsidiary 
to, directly or indirectly, knowingly enter into any Material Contracts with any Blocked Person 
or any Person listed on the OFAC Lists.  Each Borrower shall immediately notify Agent if such 
Borrower has knowledge that any Borrower, any additional Credit Party or any of their 
respective Affiliates or agents acting or benefiting in any capacity in connection with the 
transactions contemplated by this Agreement is or becomes a Blocked Person or (a) is convicted 
on, (b) pleads nolo contendere to, (c) is indicted on, or (d) is arraigned and held over on charges 
involving money laundering or predicate crimes to money laundering.  No Borrower will, or will 
permit any Subsidiary to, directly or indirectly, (i) conduct any business or engage in any 
transaction or dealing with any Blocked Person, including, without limitation, the making or 
receiving of any contribution of funds, goods or services to or for the benefit of any Blocked 
Person, (ii) deal in, or otherwise engage in any transaction relating to, any property or interests in 
property blocked pursuant to Executive Order No. 13224, any similar executive order or other 
Anti-Terrorism Law, or (iii) engage in or conspire to engage in any transaction that evades or 
avoids, or has the purpose of evading or avoiding, or attempts to violate, any of the prohibitions 
set forth in Executive Order No. 13224 or other Anti-Terrorism Law. 

Section 5.16 Interim Order; Final Order; Asset Sale Order; Administrative Expense 
Priority; Payments. 

(a) No Borrower will seek, consent to or suffer to exist at any time any 
modification, stay, vacation or amendment of the Interim Order, the Final Order or the Asset 
Sale Order, except for modifications and amendments joined in or agreed to in writing by Agent. 

(b) No Borrower will suffer to exist at any time a priority for any 
administrative expense or unsecured claim against any Borrower (now existing or hereafter 
arising of any kind or nature whatsoever, including, without limitation, any administrative 
expense of the kind specified in Sections 503(b) and 507(b) of the Bankruptcy Code) equal or 
superior to the priority of Agent and the Lenders in respect of the Obligations, except for the 
Carve-Out. 

(c) Prior to the date on which the Obligations have been indefeasibly paid in 
full, all in accordance with the terms of this Agreement, and this Agreement has been terminated, 
no Borrower will (i) pay any administrative expenses pursuant to Section 503(b) of the 
Bankruptcy Code, except (A) administrative expenses incurred in the Ordinary Course of 
Business of the Borrowers or approved by an order of the Bankruptcy Court and (B) Allowed 
Fees payable under Section 330 and 331 of the Bankruptcy Code, or (ii) permit or seek to permit 
the granting of adequate protection in favor of any Person.  

(d) Except as provided in the Financing Orders, no Borrower will waive any 
claims under Section 506(c) of the Bankruptcy Code, or take any other action Agent deems 
adverse to Agent or the Lenders or their rights and remedies under the Financing Documents. 

Section 5.17 Bankruptcy Actions. 

(a) No Borrower shall enter into any agreement to return any of its inventory 
or other Collateral outside the Ordinary Course of Business to any of its creditors for application 
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against any prepetition Debt prepetition trade payables, or other prepetition claims under Section 
546(h) of the Bankruptcy Code. 

(b) No Borrower shall make (i) any payments on account of any creditor’s 
claims against any Borrowers, (ii) payments on account of claims or expenses arising under 
Section 503(b)(9) of the Bankruptcy Code, (iii) payments in respect of a reclamation program, or 
(iv) payments under any management incentive plan or on account of claims or expenses arising 
under Section 503(c) of the Bankruptcy Code, except in each case, in amounts and on terms and 
conditions that (A) are approved by order of the Bankruptcy Court and (B) are expressly 
permitted by the Budget, or otherwise approved by the Agent in writing. 

(c) No Borrower shall obtain, or seek to obtain, any stay on the exercise of the 
remedies of the Agent or any Lender hereunder, under any Financing Document, Affiliated 
Financing Document or the Financing Orders. 

ARTICLE 6 - FINANCIAL COVENANTS 

Section 6.1 Definition of Minimum Liquidity. “Minimum Liquidity” means the sum 
of Revolving Loan Availability plus cash and cash equivalents that are (a) owned by any 
Borrower, and (b) not subject to any Lien other than a Lien in favor of Agent. 

Section 6.2 Minimum Liquidity. Borrowers will not permit the Minimum Liquidity at 
any time during the term of this Agreement to be less than $1,000,000.    

Section 6.3 Evidence of Compliance.  Borrowers shall furnish to Agent, together with 
the financial reporting required of Borrowers in Section 4.1, evidence (in form and content 
satisfactory to Agent) of Borrowers’ compliance with the covenants in this Article and evidence 
that no Event of Default specified in this Article has occurred.  Such evidence shall include, 
without limitation, (a) a statement and report, on a form approved by Agent, detailing 
Borrowers’ calculations, and (b) if requested by Agent, back-up documentation (including, 
without limitation, invoices, receipts and other evidence of costs incurred during such quarter as 
Agent shall reasonably require) evidencing the propriety of the calculations. 

ARTICLE 7 CONDITIONS 

Section 7.1 Conditions to Closing.  The obligation of each Lender to make the initial 
Loans on the Closing Date shall be subject to the receipt by Agent of each agreement, document 
and instrument set forth on the closing checklist prepared by Agent or its counsel, each in form 
and substance satisfactory to Agent, and such other closing deliverables reasonably requested by 
Agent and Lenders, and to the satisfaction of the following conditions precedent, each to the 
satisfaction of Agent and Lenders and their respective counsel in their sole discretion: 

(a) the Interim Order shall be in effect and shall not have been reversed, 
modified, amended or stayed, and no motion seeking a reversal, modification, amendment or 
stay shall have been filed by any Person; 
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(b) the Agent shall have received the Budget, dated no more than seven (7) 
days prior to the Interim Hearing and covering the period of the first thirteen (13) weeks after the 
Closing Date, in form and substance satisfactory to the Agent; 

(c) the Agent shall have received the Financing Documents, Amendment No. 
8 to the Prepetition Term Credit Agreement and the Asset Sale Documents, each duly executed 
by an authorized officer of the Borrower and other parties thereto; 

(d) evidence of the consummation of the transactions contemplated by the 
Operative Documents, including, without limitation, the Asset Sale; 

(e) the payment of all fees, expenses and other amounts due and payable 
under the Financing Documents and the Interim Order; 

(f) other than the filing of the Bankruptcy Cases, since December 31, 2012, 
the absence of any material adverse change in any aspect of the business, operations, properties, 
prospects or condition (financial or otherwise) of any Credit Party or any seller of any assets or 
business to be purchased by any Borrower contemporaneous with the Closing Date, or any event 
or condition which could reasonably be expected to result in such a material adverse change; and  

(g) the receipt of the initial Borrowing Base Certificate, prepared as of the 
Closing Date; and 

(h) the Agent shall have received original certificates of all insurance policies 
of the Borrowers confirming that they are in effect and that the premiums due and owing with 
respect thereto have been paid in full and endorsements naming Agent, for the benefit of itself 
and Lenders, as loss payee or additional insured, as appropriate. 

Each Lender, by delivering its signature page to this Agreement, shall be deemed to have 
acknowledged receipt of, and consented to and approved, each Financing Document, each 
additional Operative Document and each other document, agreement and/or instrument required 
to be approved by Agent, Required Lenders or Lenders, as applicable, on the Closing Date. 

Section 7.2 Conditions to Each Loan. 

The obligation of the Lenders to make a Loan or an advance in respect of any Loan is 
subject to the satisfaction of the following additional conditions: 

(a) in the case of a Revolving Loan, receipt by Agent of a Notice of 
Borrowing (or telephonic notice if permitted by this Agreement) and updated Borrowing Base 
Certificate; 

(b) the fact that, immediately after such borrowing and after application of the 
proceeds thereof or after such issuance, the Revolving Loan Outstandings will not exceed the 
Revolving Loan Limit; 

(c) the fact that, immediately before and after such advance or issuance, no 
Default or Event of Default shall have occurred and be continuing; 
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(d) the fact that the representations and warranties of each Credit Party 
contained in the Financing Documents shall be true, correct and complete on and as of the date 
of such borrowing or issuance, except to the extent that any such representation or warranty 
relates to a specific date in which case such representation or warranty shall be true and correct 
as of such earlier date;  

(e) the fact that no adverse change in the condition (financial or otherwise), 
properties, business, prospects, or operations of Borrowers or any other Credit Party shall have 
occurred and be continuing with respect to Borrowers or any Credit Party since the date of this 
Agreement; 

(f) the continued compliance by Borrowers with all of the terms, covenants 
and conditions of Article 8 and, unless Agent shall elect otherwise from time to time, the absence 
of any fact, event or circumstance for which Borrower is required to give Agent notice under 
Article 8; and  

(g) in the case of any Revolving Loan that Borrowers request to be made on 
or after the Prepetition Revolving Loan Termination Date, the Agent has received the proceeds 
of the Prepetition Repayment Advance and all Prepetition Revolving Loan Obligations have 
been indefeasibly satisfied and paid in full in cash. 

Each giving of a Notice of Borrowing hereunder and each acceptance by any Borrower of 
the proceeds of any Loan made hereunder shall be deemed to be (y) a representation and 
warranty by each Borrower on the date of such notice or acceptance as to the facts specified in 
this Section, and (z) a restatement by each Borrower that each and every one of the 
representations made by it in any of the Financing Documents is true and correct as of such date 
(except to the extent that such representations and warranties expressly relate solely to an earlier 
date). 

Section 7.3 Searches. Before the Closing Date, and thereafter (as and when 
determined by Agent in its discretion), Agent shall have the right to perform, all at Borrowers’ 
expense, the searches described in clauses (a), (b), and (c) below against Borrowers and any 
other Credit Party, the results of which are to be consistent with Borrowers’ representations and 
warranties under this Agreement and the satisfactory results of which shall be a condition 
precedent to all advances of Loan proceeds:  (a) UCC searches with the Secretary of State of the 
jurisdiction in which the applicable Person is organized; (b) judgment, pending litigation, federal 
tax lien, personal property tax lien, and corporate and partnership tax lien searches, in each 
jurisdiction searched under clause (a) above; and (c) searches of applicable corporate, limited 
liability company, partnership and related records to confirm the continued existence, 
organization and good standing of the applicable Person and the exact legal name under which 
such Person is organized. 

Section 7.4 Post Closing Requirements.  Borrowers shall complete each of the post 
closing obligations and/or provide to Agent each of the documents, instruments, agreements and 
information listed on Schedule 7.4 attached hereto on or before the date set forth for each such 
item thereon, each of which shall be completed or provided in form and substance satisfactory to 
Agent. 
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ARTICLE 8 – REGULATORY MATTERS 

Section 8.1 Additional Defined Terms.   The following additional definitions are 
hereby appended to Section 1.1 of this Agreement: 

“Accrediting Organization” means any Person from which any Borrower has received an 
accreditation as of the Closing Date or thereafter.  

“CMS” means the federal Centers for Medicare and Medicaid Services (formerly the 
federal Health Care Financing Administration), and any successor Governmental Authority. 

“CON” means any certificate of need or similar license which determines that there is a 
need for a healthcare facility at a particular location or within a certain geographic region.  

“Deposit Account Restriction Agreement” means an agreement, in form and substance 
satisfactory to Agent, among Agent, a Borrower and each bank in which such Borrower 
maintains a Deposit Account and into which Deposit Account proceeds of Accounts from 
Governmental Account Debtors are paid directly by the Governmental Account Debtor, and 
which agreement provides that (a) such bank shall not enter into an agreement with respect to 
such Deposit Account pursuant to which the bank agrees to comply with instructions originated 
by any Person, other than the Borrower that owns the Deposit Account, directing disposition of 
the funds in such Deposit Account, and (b) such bank shall agree that it shall have no Lien on, or 
right of setoff or recoupment against, such Deposit Account or the contents thereof, other than in 
respect of usual and customary service fees and returned items for which Agent has been given 
value, in each such case expressly consented to by Agent, and containing such other terms and 
conditions as Agent may require, including as to any such agreement pertaining to any Lockbox 
Account, providing that such bank shall wire, or otherwise transfer, in immediately available 
funds, on a daily basis to the Payment Account and/or a Lockbox Account subject to a Deposit 
Account Control Agreement (as Agent shall elect and direct at the time such agreement is 
signed) all funds received or deposited into such Lockbox Account and associated Lockbox 
unless the applicable Borrower shall otherwise instruct the bank in writing, subject to the 
limitations set forth in the Deposit Account Restriction Agreement and the other Financing 
Documents. 

“Governmental Account Debtor” means any Account Debtor that is a Governmental 
Authority, including, without limitation, Medicare and Medicaid. 

“Healthcare Laws” means all applicable Laws relating to the possession, control, 
warehousing, marketing, sale and distribution of pharmaceuticals, the operation of medical or 
senior housing facilities (such as, but not limited to, nursing homes, skilled nursing facilities, 
rehabilitation hospitals, intermediate care facilities and adult care facilities), patient healthcare, 
patient healthcare information, patient abuse, the quality and adequacy of medical care, rate 
setting, equipment, personnel, operating policies, fee splitting, including, without limitation, (a) 
all federal and state fraud and abuse laws, including, without limitation, the federal Anti-
Kickback Statute (42 U.S.C. §1320a-7b(6)), the Stark Law (42 U.S.C. §1395nn), the civil False 
Claims Act (31 U.S.C. §3729 et seq.), (b) TRICARE, (c) HIPAA, (d) Medicare, (e) Medicaid, (f) 
quality, safety and accreditation standards and requirements of all applicable state laws or 
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regulatory bodies, (g) all laws, policies, procedures, requirements and regulations pursuant to 
which Healthcare Permits are issued, and (h) any and all other applicable health care laws, 
regulations, manual provisions, policies and administrative guidance, each of (a) through (h) as 
may be amended from time to time. 

“Healthcare Permit” means a Permit (a) issued or required under Healthcare Laws 
applicable to the business of any Borrower or any of its Subsidiaries or necessary in the 
possession, ownership, warehousing, marketing, promoting, sale, labeling, furnishing, 
distribution or delivery of goods or services under Healthcare Laws applicable to the business of 
any Borrower or any of its Subsidiaries, (b) issued by any Person from which any Borrower has, 
as of the Closing Date, received an accreditation, and/or (c) issued or required under Healthcare 
Laws applicable to the ownership or operation of any business location of a Borrower. 

“HIPAA” means the Health Insurance Portability and Accountability Act of 1996, as the 
same may be amended, modified or supplemented from time to time, and any successor statute 
thereto, and any and all rules or regulations promulgated from time to time thereunder. 

“HIPAA Compliant” shall mean that the applicable Person is in compliance with each of 
the applicable requirements of the so-called “Administrative Simplification” provisions of 
HIPAA, and is not and could not reasonably be expected to become the subject of any civil or 
criminal penalty, process, claim, action or proceeding, or any administrative or other regulatory 
review, survey, process or proceeding (other than routine surveys or reviews conducted by any 
government health plan or other accreditation entity) that could result in any of the foregoing or 
that could reasonably be expected to adversely affect such Person’s business, operations, assets, 
properties or condition (financial or otherwise), in connection with any actual or potential 
violation by such Person of the provisions of HIPAA. 

“Medicaid” means the medical assistance programs administered by state agencies and 
approved by CMS pursuant to the terms of Title XIX of the Social Security Act, codified at 42 
U.S.C. 1396 et seq. 

“Medicare” means the program of health benefits for the aged and disabled administered 
by CMS pursuant to the terms of Title XVIII of the Social Security Act, codified at 42 U.S.C. 
1395 et seq. 

“Operator” means the singular or collective (as the context requires) reference to the 
following Persons:  (a) any Borrower that is properly licensed to operate a Project, or is 
otherwise providing or furnishing goods or services, or is otherwise providing or furnishing 
goods or services (other than the mere leasing of a Project as a lessor and the collection of rentals 
in connection therewith) from a Project, and/or (b) any Person with whom a Borrower has 
contracted for management or other services for a Project. 

“Project” means any facility from which a Borrower provides or furnishes goods or 
services, and includes, without limitation, any business location of a Borrower which is subject 
to any Healthcare Permit.   
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“Resident Agreements” means the singular or collective reference to all patient and 
resident care agreements, admission agreements and service agreements which include an 
occupancy agreement and all amendments, modifications or supplements thereto.  

“Third Party Payor” means Medicare, Medicaid, TRICARE, and other state or federal 
health care program, Blue Cross and/or Blue Shield, private insurers, managed care plans and 
any other Person or entity which presently or in the future maintains Third Party Payor 
Programs. 

“Third Party Payor Programs” means all payment and reimbursement programs, 
sponsored by a Third Party Payor, in which a Borrower participates. 

“TRICARE” means the program administered pursuant to 10 U.S.C. § 1071 et. seq), 
Sections 1320a-7 and 1320a-7a of Title 42 of the United States Code and the regulations 
promulgated pursuant to such statutes. 

Section 8.2 Representations and Warranties.  To induce Agent and Lenders to enter 
into this Agreement and to make credit accommodations contemplated hereby, Borrowers hereby 
represent and warrant that, except as disclosed in Schedule 8.2, the following statements are true, 
complete and correct as of the date hereof, and Borrowers hereby covenant and agree to notify 
Agent within three (3) Business Days (but in any event prior to Borrowers submitting any 
requests for advances of reserves or escrows or fundings of credit facility proceeds under this 
Agreement) following the occurrence of any facts, events or circumstances known to a 
Borrower, whether threatened, existing or pending, that would make any of the following 
representations and warranties untrue, incomplete or incorrect (together with such supporting 
data and information as shall be necessary to fully explain to Agent the scope and nature of the 
fact, event or circumstance), and shall provide to Agent within two (2) Business Days of Agent’s 
request, such additional information as Agent shall request regarding such disclosure: 

(a) Healthcare Permits.  Borrowers have (i) each Healthcare Permit and other 
rights from, and have made all declarations and filings with, all applicable Governmental 
Authorities, all self regulatory authorities and all courts and other tribunals necessary to engage 
in the ownership, management and operation of the Projects or the assets of any Borrower, and 
(ii) no knowledge that any Governmental Authority is considering limiting, suspending or 
revoking any such Healthcare Permit.  All such Healthcare Permits are valid and in full force and 
effect and Borrowers are in material compliance with the terms and conditions of all such 
Healthcare Permits, except where failure to be in such compliance or for a Healthcare Permit to 
be valid and in full force and effect would not have a Material Adverse Effect. 

(b) Specific Licensing.  The Project owned and operated by Medical Center is 
duly licensed as an acute care hospital under the applicable laws of the State of New York.  The 
Project owned and operated by Nursing Home is duly licensed as a skilled nursing facility under 
the applicable laws of the State of New York. The Project owned and operated by Mt. Vernon is 
duly licensed as an acute care hospital under the applicable laws of the State of New York. The 
licensed bed or unit capacity of each Project is shown on Schedule 8.1.  Borrowers have not 
granted to any third party the right to reduce the number of licensed beds, persons served or units 
in the Projects or the right to apply for approval to move any and all of the licensed beds, persons 
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served or units in the Projects to any other location, and there are no proceedings in process or 
contemplated to reduce the number of licensed beds, persons served or units in the Projects.  

(c) Operating Leases.  If required under applicable Healthcare Laws, the 
Operating Lease has been approved by all necessary Governmental Authorities.  Under 
applicable Healthcare Laws in the state in which each Project is located, the reimbursement rate 
of the Operator under applicable Third Party Payor Programs is not affected by the rental rates 
under the Operating Lease.  The rentals provided for under the Operating Lease comply with all 
applicable Healthcare Laws and do not exceed the sums permitted to be paid under applicable 
Healthcare Laws. 

(d) Resident Agreements. The Resident Agreements comply with all 
applicable Laws, including Healthcare Laws.  Without the prior written consent of Agent, 
Borrowers shall not, and shall not permit the Operator to: (i) modify the form of Resident 
Agreement previously approved by Agent; (ii) accept any payment under any Resident 
Agreement more than one month in advance of its due date or in violation of the cash 
management or lockbox provisions of this Agreement; (iii) enter into any subleases with respect 
to any Project; (iv) modify, amend, renew, surrender, terminate, consent to a sublease of, consent 
to a transfer of, abate rent or other payments due under or otherwise grant any financial or other 
concession under any sublease with respect to any Project; or (v) enter into any Resident 
Agreement for a term of more than one (1) year, or upon rates other than market rates or upon a 
form that fails to comply with applicable Laws. 

(e) Accreditation.  Borrowers have received and maintain accreditation in 
good standing and without impairment by all applicable Accrediting Organizations, to the extent 
required by law (including any equivalent regulation) or the terms of any Operating Lease 
pertaining to the Project. No Borrower or manager has received of any notice or communication 
from any Accrediting Organization that a Project is (i) subject to or is required to file a plan of 
correction with respect to any accreditation survey, or (ii) in danger of losing its accreditation 
due to a failure to comply with a plan of correction. 

(f) Participation Agreements/Provider Status/Cost Reports.   

(i) There is no investigation, audit, claim review, or other action 
pending or, to the knowledge of any Borrower, threatened which could result in a 
revocation, suspension, termination, probation, restriction, limitation, or non-renewal of 
any Third Party Payor participation agreement or provider number or other Healthcare 
Permit or result in a Borrower’s exclusion from any Third Party Payor Program, nor has 
any Third Party Payor Program made any decision not to renew any participation 
agreement or provider agreement or other Healthcare Permit related to any Project, nor 
have the Borrowers made any decision not to renew any participation agreement or 
provider agreement or other Healthcare Permit, nor is there any action pending or 
threatened to impose material intermediate or alternative sanctions with respect to any 
Project.  

(ii) The Borrowers, and, to the knowledge of the Borrowers, their 
contractors, have properly and legally billed all intermediaries and Third Party Payors for 
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services rendered with respect to the Projects and have maintained their records to reflect 
such billing practices.  No funds relating to Borrowers are now, or, to the knowledge of 
Borrowers will be, withheld by any Third Party Payor.   

(iii) Borrowers have the requisite participation agreement or provider 
number or other Healthcare Permit to bill the Medicare program and the respective 
Medicaid programs in the state or states in which such Borrowers operate (to the extent 
such Borrower participates in the Medicare or Medicaid program in such state or states) 
and all other Third Party Payor Programs (including, without limitation, Medicare) which 
have historically accounted for any portion of the revenues of such Project. 

(iv) All Medicare, Medicaid, and private insurance cost reports and 
financial reports submitted by the Borrowers are and will be materially accurate and 
complete and have not been and will not be misleading in any material respects.  Other 
than the Medicare cost reports for the Project for the calendar years 2005 through 2010, 
no cost reports for the Projects remain “open” or unsettled and there are no current, 
pending or outstanding Medicare, Medicaid or other Third Party Payor Program 
reimbursement audits or appeals pending with respect to the Projects or the Borrowers. 

(g) No Violation of Healthcare Laws.   

(i) None of the Projects, the Borrowers or any manager thereof are in 
violation of any Healthcare Laws, except where any such violation would not have a 
Material Adverse Effect, provided, that Borrowers’ failure to be HIPAA Compliant 
solely as a result of Agent’s and any Lender’s access, if any, to Protected Health 
Information shall not be a breach of the representation and warranty set forth in this 
Section 8.2(g)(i); 

(ii) Borrowers are HIPAA Compliant, provided, however, that 
Borrowers’ failure to be HIPAA Compliant solely as a result of Agent’s and any Lender’s 
access, if any, to Protected Health Information shall not be a breach of the representation 
and warranty set forth in this Section 8.2(g)(ii); and 

(iii) No Project has received a statement of deficiencies or survey 
violation within the past three years for which a plan of correction has not been filed with 
the applicable state authority.  No Project is currently subject to any material plan of 
correction that is currently the subject of a review by the applicable state authority. 

(h) Ancillary Laws.  Borrowers have received no notice, and are not aware, of 
any violation of applicable antitrust laws, employment or landlord-tenant laws of any federal, 
state or local government or quasi-governmental body, agency, board or other authority with 
respect to the Projects or the Borrowers.  

(i) Hill-Burton.  Except for Mt. Vernon, no Borrower is or will be a 
participant in any federal program whereby any federal, state or local government or quasi-
governmental body, agency, board or other authority may have the right to recover funds by 
reason of the advance of federal funds, including, without limitation, those authorized under the 
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Hill-Burton Act (42 U.S.C. 291, et seq.). Mt. Vernon is in full compliance with its obligations 
under the Hill-Burton Act. 

(j) Fraud and Abuse.   

(i) No Borrower or manager has, or to its knowledge has been 
threatened to have, and no owner, officer, manager, employee or Person with a “direct or 
indirect ownership interest” (as that phrase is defined in 42 C.F.R. §420.201) in manager 
or any Borrower has, engaged in any of the following:  (A) knowingly and willfully 
making or causing to be made a false statement or representation of a material fact in any 
application for any benefit or payment under any Healthcare Laws; (B) knowingly and 
willfully making or causing to be made any false statement or representation of a material 
fact for use in determining rights to any benefit or payment under any Healthcare Laws; 
(C) failing to disclose knowledge by a claimant of the occurrence of any event affecting 
the initial or continued right to any benefit or payment under any Healthcare Laws on its 
own behalf or on behalf of another, with intent to secure such benefit or payment 
fraudulently; (D) knowingly and willfully soliciting or receiving any remuneration 
(including any kickback, bribe or rebate), directly or indirectly, overtly or covertly, in 
cash or in kind or offering to pay such remuneration (I) in return for referring an 
individual to a Person for the furnishing or arranging for the furnishing of any item or 
service for which payment may be made in whole or in part by any Healthcare Laws, or 
(II) in return for purchasing, leasing or ordering or arranging for or recommending the 
purchasing, leasing or ordering of any good, facility, service, or item for which payment 
may be made in whole or in part by any Healthcare Laws; (E) presenting or causing to be 
presented a claim for reimbursement for services that is for an item or services that was 
known or should have been known to be (I) not provided as claimed, or (II) false or 
fraudulent; or (F) knowingly and willfully making or causing to be made or inducing or 
seeking to induce the making of any false statement or representation (or omitting to state 
a fact required to be stated therein or necessary to make the statements contained therein 
not misleading) of a material fact with respect to (I) a facility in order that the facility 
may qualify for Governmental Authority certification, or (II) information required to be 
provided under 42 U.S.C. § 1320a-3.  All contractual arrangements to which Borrower is 
a party are in compliance with all Healthcare Laws. 

(ii) No Borrower or manager has been, or to its knowledge has been 
threatened to be, and no owner, officer, manager, employee or Person with a “direct or 
indirect ownership interest” (as that phrase is defined in 42 C.F.R. §420.201) in manager 
or any Borrower:  (A) has had a civil monetary penalty assessed against him or her 
pursuant to 42 U.S.C. §1320a-7a or is the subject of a proceeding seeking to assess such 
penalty; (B) has been excluded from participation in a Federal Health Care Program (as 
that term is defined in 42 U.S.C. §1320a-7b) or is the subject of a proceeding seeking to 
assess such penalty, or has been “suspended” or “debarred” from selling products to the 
U.S. government or its agencies pursuant to the Federal Acquisition Regulation, relating 
to debarment and suspension applicable to federal government agencies generally (48 
C.F.R. Subpart 9.4), or other applicable laws or regulations; (C) has been convicted (as 
that term is defined in 42 C.F.R. §1001.2) of any of those offenses described in 42 U.S.C. 
§1320a-7b or 18 U.S.C. §§669, 1035, 1347, 1518 or is the subject of a proceeding 
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seeking to assess such penalty; (D) has been involved or named in a U.S. Attorney 
complaint made or any other action taken pursuant to the False Claims Act under 31 
U.S.C. §§3729-3731 or qui tam action brought pursuant to 31 U.S.C. §3729 et seq.; (E) 
has been made a party to any other action by any governmental authority that may 
prohibit it from selling products to any governmental or other purchaser pursuant to any 
law; or (F) was or has become subject to any federal, state, local governmental or private 
payor civil or criminal investigations or inquiries, proceedings, validation review, 
program integrity review or statement of charges involving and/or related to its 
compliance with Healthcare Laws or involving or threatening its participation in 
Medicare, Medicaid or other Third Party Payor Programs or its billing practices with 
respect thereto. 

Section 8.3 Licensed Facilities.   

(a) Certificates of Need.    

(i) If required under applicable Healthcare Laws, Borrower has and 
shall maintain in full force and effect a valid CON for no less than the number of beds 
and units in the applicable Project as of the date of this Agreement.  Borrower shall 
maintain any applicable CON free from restrictions or known conflicts which would 
materially impair the use or operation of the applicable Project for its current use, and 
shall not permit any CON to become provisional, probationary or restricted in any way.  
Each Borrower that is the owner of the fee simple real estate for the Project shall be the 
owner of the CON, if any, relating to each Project.  

(ii) No Borrower shall do (or suffer to be done by any Borrower or any 
Affiliate of any Borrower) any of the following without Agent’s prior written consent, 
which consent shall not be unreasonably withheld, conditioned or delayed: 

(A) Replace or transfer all or any part of any Project’s units or 
beds to another site or location; 

(B) Transfer or demise any CON or other Healthcare Permit or 
rights thereunder to any Person (other than Agent) or to any location other than 
the Project to which such CON or Healthcare Permit pertains; or 

(C) Pledge or hypothecate any CON or other Healthcare Permit 
as collateral security for any indebtedness other than indebtedness to Agent. 

(iii) The CON, if any, if not held by Borrower, has been demised to 
Borrower as part of the Operating Lease. 

(b) Resident Deposits and Resident Agreements.  Borrowers will maintain or 
cause to be maintained all deposits, including, without limitation, deposits relating to patients or 
Resident Agreements if such deposits are in cash such deposits are to be deposited and held by a 
Borrower (or the manager under any Management Agreement), as the case may be, at such 
commercial or savings bank or banks as may be reasonably satisfactory to Agent; if such 
deposits are in any other form, such deposits are to be maintained as Agent may expressly 
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permit.  Any bond or other instrument which a Borrower (or a manager under any Management 
Agreement), as the case may be, is permitted to hold in lieu of cash deposits under any 
applicable legal requirements shall be maintained in full force and effect unless replaced by cash 
deposits as hereinabove described, shall be issued by an institution reasonably satisfactory to 
Agent, shall, if permitted pursuant to any legal requirements, name Agent as payee or mortgagee 
thereunder (or at Agent’s option, be fully assignable to Agent) and shall, in all respects, comply 
with any applicable laws and legal requirements and otherwise be reasonably satisfactory to 
Agent.  Borrower shall, upon request, provide Agent with evidence reasonably satisfactory to 
Agent of Borrower’s compliance with the foregoing.  Following the occurrence and during the 
continuance of any Event of Default, Borrower shall, upon Agent’s request, if permitted by any 
applicable legal requirements, turn over to Agent the deposits (and any interest theretofore 
earned thereon) with respect to the Projects, to be held by Agent subject to the terms of their 
related agreements.  No Resident Agreements (i) deviate or will deviate in any material adverse 
respect from the standard form approved by Agent prior to Closing, or (ii) conflict with any 
Laws. 

(c) Manager.  Borrowers shall each operate and manage their respective 
Projects at all times throughout the term of this Agreement, or shall cause the Projects to be 
managed by a manager approved by Agent and pursuant to management/operating agreements 
approved by Agent in writing and that comply with all applicable Healthcare Laws (the 
“Management Agreements”).  In addition to (but not in limitation of) the covenants set forth in 
Section 5.10, Borrowers shall not (i) engage a manager of any Project or make any modification, 
amendment, termination or cancellation of any Management Agreements or agreements with 
brokers, (ii) enter into any other agreement relating to the management or operation of any 
Project, or (iii) waive or release any of its rights and remedies under any Management 
Agreement, in each case, without the prior written consent of Agent given or withheld in Agent’s 
sole and absolute discretion.  Any manager of a Project shall be required to enter into an 
assignment and subordination of management or operating agreement in form and substance 
reasonably satisfactory to Agent.  Such restrictions and approval rights are solely for the 
purposes of assuring that the Projects are managed and operated in a first-class manner consistent 
with Healthcare Laws and the preservation and protection of the Projects as security for the 
Obligations and shall not place responsibility for the control, care, management or repair of the 
Projects upon Agent, or make Agent responsible or liable for any negligence in the management, 
operation, upkeep, repair or control of the Projects. 

Section 8.4 Healthcare Operations. 

(a) Borrower will: 

(i) timely file or caused to be timely filed (after giving effect to any 
extension duly obtained), all notifications, reports, submissions, Permit renewals and 
reports (other than cost reports as provided in Section 8.4(a)(ii) below) of every kind 
whatsoever required by Healthcare Laws (which reports will be materially accurate and 
complete in all respects and not misleading in any respect and shall not remain open or 
unsettled); and 
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(ii) timely file or caused to be timely filed (after giving effect to any 
extension duly obtained), all cost reports required by Healthcare Laws, which reports 
shall be materially accurate and complete in all respects and not misleading in any 
material respect and which shall not remain open or unsettled, except in accordance with 
applicable settlement appeals procedures that are timely and diligently pursued and 
except for any processing delays of any Governmental Authority. 

(b) Borrower will maintain in full force and effect, and free from restrictions, 
probations, conditions or known conflicts which would materially impair the use or operation of 
any Project for its current use, all Healthcare Permits necessary under Healthcare Laws to carry 
on the business of Borrowers as it is conducted on the Closing Date. 

(c) Borrower will not suffer or permit to occur any of the following: 

(i) any transfer of a Healthcare Permit or rights thereunder to any 
Person (other than Borrowers or Agent) or to any location other than a Project approved 
by Agent in advance in writing; 

(ii) any pledge or hypothecation of any Healthcare Permit as collateral 
security for any indebtedness other than indebtedness to Agent; 

(iii) any rescission, withdrawal, revocation, amendment or modification 
of or other alteration to the nature, tenor or scope of any Healthcare Permit without 
Agent’s prior written consent, including, without limitation, (A) any change to the 
authorized units/beds and persons served capacity of any Project and/or the number of 
units/beds and persons served approved by the applicable Governmental Authority, and 
(B) any transfer all or any part of any Project’s authorized units or beds to another site or 
location;  

(iv) any voluntary transfer of any resident of any Project to any other 
facility, unless such transfer is at the request of the resident (without economic incentives 
being given to the resident by an Affiliate of any Borrower) or its payor or is for reasons 
relating to non-payment or the health, required level of medical care or safety of the 
resident to be transferred;  

(v) without Agent’s prior written consent, the provision by any 
Borrower of additional regulated services at any Project, including, without limitation, 
medical services; or 

(vi) any fact, event or circumstance for which notice to Agent is 
required under Section 8.2. 

(d) Borrower will maintain a corporate health care regulatory compliance 
program (“CCP”) which includes at least the following components and allows Agent and/or any 
outside consultants from time to time to review such CCP:  (i) standards of conduct and 
procedures that describe compliance policies regarding laws with an emphasis on prevention of 
fraud and abuse; (ii) specific officer within high-level personnel identified as having overall 
responsibility for compliance with such standards and procedures; (iii) training and education 
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programs which effectively communicate the compliance standards and procedures to employees 
and agents, including, without limitation, fraud and abuse laws and illegal billing practices; (iv) 
auditing and monitoring systems and reasonable steps for achieving compliance with such 
standards and procedures including, without limitation, publicizing a report system to allow 
employees and other agents to anonymously report criminal or suspect conduct and potential 
compliance problems; (v) disciplinary guidelines and consistent enforcement of compliance 
policies including, without limitation, discipline of individuals responsible for the failure to 
detect violations of the CCP; and (vi) mechanisms to immediately respond to detected violations 
of the CCP. 

(e) Borrower will at all times be, and cause all managers to be, HIPAA 
Compliant, provided, that Borrowers’ failure to be HIPAA Compliant solely as a result of 
Agent’s and any Lender’s access, if any, to Protected Health Information shall not be a breach of 
this Section 8.4(e). 

(f) If any Project is currently accredited by an Accrediting Organization, 
Borrower will (i) maintain such accreditation in good standing and without limitation or 
impairment, (ii) promptly submit to the Accrediting Organization a plan of correction for any 
deficiencies listed on any accreditation survey report, and (iii) cure all such deficiencies within 
such time frame as is necessary to preserve and maintain in good standing and without limitation 
or impairment such accreditation. 

Section 8.5 Third Party Payor Programs.  Neither the Projects, nor any Borrower, 
shall, other than in the Ordinary Course of Business, change the terms of any Third Party Payor 
Programs or its normal billing payment and reimbursement policies and procedures with respect 
thereto (including, without limitation, the amount and timing of finance charges, fees and write-
offs). Borrowers will (a) maintain in full force and effect, and free from restrictions, probations, 
conditions or known conflicts which would materially impair the use or operation of any Project 
for its current use, all Healthcare Permits necessary under Healthcare Laws to continue to receive 
reimbursement under all Third Party Payor Programs in which any Borrower or any Project 
participates as of the date of this Agreement, and (b) provide to Agent upon request, an accurate, 
complete and current list of all participation agreements with Third Party Payors with respect to 
the business of Borrowers.  Borrowers shall at all times comply with all requirements, contracts, 
conditions and stipulations applicable to Borrowers in order to maintain in good standing and 
without default or limitation all such participation agreements. 

Section 8.6 Cures.    If there shall occur any fact, event or circumstance for which 
Borrowers are required to give Agent notice under Section 8.2 after the Closing Date, Borrowers 
shall take such action as is necessary to validly challenge or otherwise appropriately respond to 
such fact, event or circumstance within any timeframe required by applicable Healthcare Laws, 
and shall thereafter diligently pursue the same to a favorable conclusion, all to the effect that the 
fact, event or circumstance giving rise to Borrowers’ notice obligation under Section 8.2 shall be 
dismissed, rescinded, eliminated and otherwise cease TO exist on that date which is the earlier to 
occur of (a) sixty (60) days after the date any Borrower or any of its Affiliates became aware of 
such fact, event or circumstance, or (b) the expiration of any cure period given under applicable 
Healthcare Laws; provided, however, that Borrowers will not permit to exist or occur any fact, 
event or circumstance which could cause any representation or warranty in the following 
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subsections of Section 8.2 to be untrue, incomplete or incorrect or which could trigger a 
disclosure obligation under such subsections of Section 8.2:  (a), (b), (f), (h) and (j). 

Section 8.7 Special Lockbox Provisions. The terms of this Section 8.7 supplement 
Section 2.11 and shall override Section 2.11 where inconsistent.  If any of the Account Debtors 
are Governmental Account Debtors, Borrowers shall establish and maintain additional lockboxes 
(also herein referred to collectively in the singular as the “Lockbox”) and related Lockbox 
Accounts with the Lockbox Bank, subject to the provisions of this Agreement, and shall execute 
with the Lockbox Bank a Deposit Account Restriction Agreement and such other agreements 
related to such Lockbox as Agent may require.  A separate Lockbox shall be established for each 
Borrower that is a licensed provider under the Medicaid or Medicare programs, if applicable.  
Borrowers shall ensure that all collections of Accounts due from Governmental Account Debtors 
are paid directly from such Account Debtors into the applicable Lockbox and/or Lockbox 
Account established pursuant to this subsection for deposit into the Lockbox Account established 
pursuant to this subsection. All funds deposited into a Lockbox Account that is subject (or 
required to be subject) to a Deposit Account Restriction Agreement shall be transferred into 
either (at Agent’s option) (a) the Payment Account by the close of each Business Day, or (b) the 
Lockbox Account established pursuant to Section 2.11(a) which such transfer shall be made via 
an automatic immediate intrabank transfer, and then transferred to the Payment Account by the 
close of each Business Day. 

ARTICLE 9 - SECURITY AGREEMENT 

Section 9.1 Generally.   As security for the payment and performance of the 
Obligations, and for the payment and performance of all of the Affiliated Obligations under the 
Affiliated Financing Documents, and without limiting any other grant of a Lien and security 
interest in any Security Document, Borrowers hereby assign and grant to Agent, for the benefit 
of itself and Lenders, a continuing first priority Lien on and security interest in, upon, and to the 
personal property set forth on Schedule 9.1 attached hereto and made a part hereof. 

Section 9.2 Representations and Warranties and Covenants Relating to Collateral. 

(a) Schedule 9.2 sets forth (i) each chief executive office and principal place 
of business of each Borrower and each of their respective Subsidiaries, and (ii) all of the 
addresses (including all warehouses) at which any of the Collateral is located and/or books and 
records of Borrowers regarding any of the Collateral are kept, which such Schedule 9.2 indicates 
in each case which Borrower(s) have Collateral and/or books and records located at such 
address, and, in the case of any such address not owned by one or more of the Borrowers(s), 
indicates the nature of such location (e.g., leased business location operated by Borrower(s), 
third party warehouse, consignment location, processor location, etc.) and the name and address 
of the third party owning and/or operating such location. 

(b) Without limiting the generality of Section 3.2, except as indicated on 
Schedule 3.19 with respect to any rights of any Borrower as a licensee under any license of 
Intellectual Property owned by another Person, and except for the entry of the Financing Orders, 
no authorization, approval or other action by, and no notice to or filing with, any Governmental 
Authority or consent of any other Person is required for (i) the grant by each Borrower to Agent 
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of the security interests and Liens in the Collateral provided for under this Agreement and the 
other Security Documents (if any), or (ii) the exercise by Agent of its rights and remedies with 
respect to the Collateral provided for under this Agreement and the other Security Documents or 
under any applicable Law, including the UCC and neither any such grant of Liens in favor of 
Agent or exercise of rights by Agent shall violate or cause a default under any agreement 
between any Borrower and any other Person relating to any such collateral, including any license 
to which a Borrower is a party, whether as licensor or licensee, with respect to any Intellectual 
Property, whether owned by such Borrower or any other Person. 

(c) As of the Closing Date, no Borrower has any ownership interest in any 
Chattel Paper (as defined in Article 9 of the UCC), letter of credit rights, commercial tort claims, 
Instruments, documents or investment property (other than equity interests in any Subsidiaries of 
such Borrower disclosed on Schedule 3.4) and Borrowers shall give notice to Agent promptly 
(but in any event not later than the delivery by Borrowers of the next Compliance Certificate 
required pursuant to Section 4.1 above) upon the acquisition by any Borrower of any such 
Chattel Paper, letter of credit rights, commercial tort claims, Instruments, documents, investment 
property.  No Person other than Agent or (if applicable) any Lender has “control” (as defined in 
Article 9 of the UCC) over any Deposit Account, investment property (including Securities 
Accounts and commodities account), letter of credit rights or electronic chattel paper in which 
any Borrower has any interest (except for such control arising by operation of law in favor of any 
bank or securities intermediary or commodities intermediary with whom any Deposit Account, 
Securities Account or commodities account of Borrowers is maintained). 

(d) Borrowers shall not, and shall not permit any Credit Party to, take any of 
the following actions or make any of the following changes unless Borrowers have given at least 
thirty (30) days prior written notice to Agent of Borrowers’ intention to take any such action 
(which such written notice shall include an updated version of any Schedule impacted by such 
change) and have executed any and all documents, instruments and agreements and taken any 
other actions which Agent may request after receiving such written notice in order to protect and 
preserve the Liens, rights and remedies of Agent with respect to the Collateral:  (i) change the 
legal name or organizational identification number of any Borrower as it appears in official 
filings in the jurisdiction of its organization, (ii) change the jurisdiction of incorporation or 
formation of any Borrower or Credit Party or allow any Borrower or Credit Party to designate 
any jurisdiction as an additional jurisdiction of incorporation for such Borrower or Credit Party, 
or change the type of entity that it is, or (iii) change its chief executive office, principal place of 
business, or the location of its records concerning the Collateral or move any Collateral to or 
place any Collateral on any location that is not then listed on the Schedules and/or establish any 
business location at any location that is not then listed on the Schedules. 

(e) Borrowers shall not adjust, settle or compromise the amount or payment of 
any Account, or release wholly or partly any Account Debtor, or allow any credit or discount 
thereon (other than adjustments, settlements, compromises, credits and discounts in the Ordinary 
Course of Business, made while no Default exists and in amounts which are not material with 
respect to the Account and which, after giving effect thereto, do not cause the Borrowing Base to 
be less than the Revolving Loan Outstandings) without the prior written consent of Agent.  
Without limiting the generality of this Agreement or any other provisions of any of the Financing 
Documents relating to the rights of Agent after the occurrence and during the continuance of an 

13-22840-rdd    Doc 122-1    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit A   
 Pg 75 of 153



     75 
10844575.4 

Event of Default, Agent shall have the right at any time after the occurrence and during the 
continuance of an Event of Default to: (i) exercise the rights of Borrowers with respect to the 
obligation of any Account Debtor to make payment or otherwise render performance to 
Borrowers and with respect to any property that secures the obligations of any Account Debtor 
or any other Person obligated on the Collateral, and (ii) adjust, settle or compromise the amount 
or payment of such Accounts. 

(f) Without limiting the generality of Section 9.2(c) and Section 9.2(e): 

(i) [Reserved] 

(ii) [Reserved] 

(iii) [Reserved] 

(iv) Except for Accounts and Inventory in an aggregate amount of 
$25,000, no Accounts or Inventory or other Collateral shall at any time be in the 
possession or control of any warehouse, consignee, bailee or any of Borrowers’ agents or 
processors without prior written notice to Agent and the receipt by Agent, if Agent has so 
requested, of warehouse receipts, consignment agreements or bailee lien waivers (as 
applicable) satisfactory to Agent prior to the commencement of such possession or 
control.  Borrower has notified Agent that Inventory is currently located at the locations 
set forth on Schedule 9.2.  Borrowers shall, upon the request of Agent, notify any such 
warehouse, consignee, bailee, agent or processor of the security interests and Liens in 
favor of Agent created pursuant to this Agreement and the Security Documents, instruct 
such Person to hold all such Collateral for Agent’s account subject to Agent’s 
instructions and shall obtain an acknowledgement from such Person that such Person 
holds the Collateral for Agent’s benefit. 

(v) [Reserved] 

(vi) Each Borrower hereby authorizes Agent to file without the 
signature of such Borrower one or more UCC financing statements relating to liens on 
personal property relating to all or any part of the Collateral, which financing statements 
may list Agent as the “secured party” and such Borrower as the “debtor” and which 
describe and indicate the collateral covered thereby as all or any part of the Collateral 
under the Financing Documents, in such jurisdictions as Agent from time to time 
determines are appropriate, and to file without the signature of such Borrower any 
continuations of or corrective amendments to any such financing statements, in any such 
case in order for Agent to perfect, preserve or protect the Liens, rights and remedies of 
Agent with respect to the Collateral.  Each Borrower also ratifies its authorization for 
Agent to have filed in any jurisdiction any initial financing statements or amendments 
thereto if filed prior to the date hereof.    

(vii) As of the Closing Date, no Borrower holds, and after the Closing 
Date Borrowers shall promptly notify Agent in writing upon creation or acquisition by 
any Borrower of, any Collateral which constitutes a claim against any Governmental 
Authority, including, without limitation, the federal government of the United States or 
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any instrumentality or agency thereof, the assignment of which claim is restricted by any 
applicable Law, including, without limitation, the federal Assignment of Claims Act and 
any other comparable Law.  Upon the request of Agent, Borrowers shall take such steps 
as may be necessary or desirable, or that Agent may request, to comply with any such 
applicable Law. 

(viii) Borrowers shall furnish to Agent from time to time any statements 
and schedules further identifying or describing the Collateral and any other information, 
reports or evidence concerning the Collateral as Agent may reasonably request from time 
to time.  

ARTICLE 10 - EVENTS OF DEFAULT 

Section 10.1 Events of Default.  For purposes of the Financing Documents, the 
occurrence of any of the following conditions and/or events, whether voluntary or involuntary, 
by operation of law or otherwise, shall constitute an “Event of Default”: 

(a) (i) any Borrower shall fail to pay when due any principal, interest, 
premium or fee under any Financing Document or any other amount payable under any 
Financing Document, (ii) there shall occur any default in the performance of or compliance with 
any of the following sections of this Agreement: Section 2.11; Section 4.4; Section 4.6; Section 
4.7; Section 4.14; Section 4.15; Article 5; Article 6; and/or Section 8.7; or (iii) there shall occur 
any default in the performance of or compliance with Section 4.1, and such Default is not 
remedied by the Borrowers or waived by Agent within five (5) days of such Default.  

(b) any Credit Party defaults in the performance of or compliance with any 
term contained in this Agreement or in any other Financing Document (other than occurrences 
described in other provisions of this Section 10.1 for which a different grace or cure period is 
specified or for which no grace or cure period is specified and thereby constitute immediate 
Events of Default) and such default is not remedied by the Credit Party or waived by Agent 
within fifteen (15) days after the earlier of (1) receipt by Borrower Representative of notice from 
Agent or Required Lenders of such default or (2) actual knowledge of any Borrower or any other 
Credit Party of such default; 

(c) any representation, warranty, certification or statement made by any 
Credit Party or any other Person in any Financing Document or in any certificate, financial 
statement or other document delivered pursuant to any Financing Document is incorrect in any 
respect (or in any material respect if such representation, warranty, certification or statement is 
not by its terms already qualified as to materiality) when made (or deemed made); 

(d) (i) failure of any Credit Party to pay when due or within any applicable 
grace period any principal, interest or other amount on Debt  (other than the Loans), or the 
occurrence of any breach, default, condition or event with respect to any Debt (other than the 
Loans), if the effect of such failure or occurrence is to cause or to permit the holder or holders of 
any such Debt, to cause, Debt or other liabilities having an individual principal amount in excess 
of $1,000,000 or having an aggregate principal amount in excess of $1,000,000 to become or be 
declared due prior to its stated maturity, or (ii) the occurrence of any breach or default under any 
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terms or provisions of any Subordinated Debt Document or under any agreement subordinating 
the Subordinated Debt to all or any portion of the Obligations or the occurrence of any event 
requiring the prepayment of any Subordinated Debt; 

(e) [reserved]; 

(f) [reserved]; 

(g) (i) institution of any steps by any Person to terminate a Pension Plan if as 
a result of such termination any Credit Party or any member of the Controlled Group could be 
required to make a contribution to such Pension Plan, or could incur a liability or obligation to 
such Pension Plan, in excess of $25,000, (ii) a contribution failure occurs with respect to any 
Pension Plan sufficient to give rise to a Lien under Section 302(f) of ERISA, or (iii) there shall 
occur any withdrawal or partial withdrawal from a Multiemployer Plan and the withdrawal 
liability (without unaccrued interest) to Multiemployer Plans as a result of such withdrawal 
(including any outstanding withdrawal liability that any Credit Party or any member of the 
Controlled Group have incurred on the date of such withdrawal) exceeds $25,000;  

(h) one or more judgments or orders for the payment of money (not paid or 
fully covered by insurance maintained in accordance with the requirements of this Agreement 
and as to which the relevant insurance company has acknowledged coverage) aggregating in 
excess of $25,000 shall be rendered against any or all Credit Parties and either (i) enforcement 
proceedings shall have been commenced by any creditor upon any such judgments or orders, or 
(ii) there shall be any period of twenty (20) consecutive days during which a stay of enforcement 
of any such judgments or orders, by reason of a pending appeal, bond or otherwise, shall not be 
in effect; 

(i) any Lien created by any of the Security Documents shall at any time fail to 
constitute a valid and perfected Lien on all of the Collateral purported to be encumbered thereby, 
subject to no prior or equal Lien except Permitted Liens, or any Credit Party shall so assert; 

(j) the institution by any Governmental Authority of criminal proceedings 
against any Credit Party; 

(k) a default or event of default occurs under any Guarantee of any portion of 
the Obligations;  

(l) any Borrower makes any payment on account of any Debt that has been 
subordinated to any of the Obligations, other than payments specifically permitted by the terms 
of such subordination; 

(m) if any Borrower is or becomes an entity whose equity is registered with 
the SEC, and/or is publicly traded on and/or registered with a public securities exchange, such 
Borrower’s equity fails to remain registered with the SEC in good standing, and/or such equity 
fails to remain publicly traded on and registered with a public securities exchange;  

(n) the occurrence of any fact, event or circumstance (other than the filing of 
the Bankruptcy Cases) that could reasonably be expected to result in a Material Adverse Effect, 
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if such default shall have continued unremedied for a period of ten (10) days after written notice 
from Agent;  

(o) agent determines, based on information available to it and in its reasonable 
judgment, that there is a reasonable likelihood that Borrowers shall fail to comply with one or 
more financial covenants in Article 6 during the next succeeding financial reporting period; 

(p) there shall occur any default or event of default under the Affiliated 
Financing Documents or any other Operative Document, including, without limitation, any Asset 
Sale Document; or 

(q) there shall occur a material adverse change in the financial condition or 
business prospects of any Borrower or any Project, or if Agent in good faith deems the Lenders 
insecure as a result of acts or events bearing upon the financial condition of any Borrower or 
Project or the repayment of the Notes, which default shall have continued unremedied for a 
period of ten (10) days after written notice from Agent; 

(r) if (i) any of the Bankruptcy Cases is converted to a case under Chapter 7 
of the Bankruptcy Code, or (ii) any of the Bankruptcy Cases is dismissed; 

(s) if a Chapter 11 trustee or an examiner with enlarged powers relating to the 
operations of the Borrowers’ business (beyond those set forth under Sections 1106(a)(3) and (4) 
of the Bankruptcy Code) is appointed pursuant to Section 1104 of the Bankruptcy Code in any of 
the Bankruptcy Cases; 

(t) except with respect to the Carve-Out, if any super-priority administrative 
expense claim or any Lien that is pari passu with or senior to those of the Agent and the Lenders 
is granted to any Person other than Agent, or the authorization to use cash collateral without the 
consent of the Agent and the Required Lenders is granted to any Person other than the Agent; 

(u) if any Person other than Agent is granted relief from the automatic stay 
provided for in the Bankruptcy Cases, or such automatic stay is otherwise modified, to permit 
enforcement of rights by such Person with respect to any asset of any Borrower or Guarantor 
having a fair market value in excess of $50,000 unless otherwise consented to in writing by 
Agent; 

(v) if any Borrower’s or Guarantor’s Board of Directors shall authorize the 
liquidation of such Borrower’s or Guarantor’s business pursuant to one or more Section 363 
sales or otherwise, or shall file any motion under Section 363 of the Bankruptcy Code, other than 
pursuant to the Asset Sale Documents, or as otherwise consented to in writing by Agent and the 
Required Lenders; 

(w) if any Borrower or Guarantor shall fail to comply with or perform any of 
the terms, conditions, covenants or other obligations under the Interim Order and the Final 
Order; 

(x) the failure of the Closing Date to occur within three (3) Business Days 
after entry of the Interim Order without the prior written consent of the Agent; 
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(y) if the Final Order has not been entered within thirty (30) days after the 
date the Interim Order is entered without the prior written consent of the Agent; 

(z) if the Borrowers fail to achieve any Reorganization Milestones as and 
when required, except as otherwise consented to in writing by Agent; 

(aa) except in connection with the Asset Sale, any assumption or rejection of 
any executory contract without the prior written consent of the Agent; 

(bb) (i) the amendment, modification, reversal, revocation, issuance of a stay or 
order to vacate or supplement the Interim Order, the Final Order, the Asset Sale Order or any 
other order of the Bankruptcy Court affecting this Agreement, any other Financing Document, 
the Asset Sale or the transactions contemplated hereby or thereby, in each case, in any manner 
not acceptable to Agent and the Required Lenders, or (ii) the termination of the Asset Purchase 
Agreement by Buyer;  

(cc) the order approving the procedures for the Asset Sale set forth in the Asset 
Sale Motion does not require that all bids bind the submitting bidder, if such bidder is the 
successful bidder, to (i) guarantee after the Asset Sale Effective Date all Obligations hereunder 
up to $5,000,000 (the “Buyer Guaranteed Obligations”), and (ii) secure all such Buyer 
Guaranteed Obligations be secured by a first priority security interest on Accounts generated by 
the Borrowers’ facilities sold pursuant to the Asset Sale, each on terms and conditions acceptable 
to Agent;  

(dd) the Asset Sale Order does not require that after the Asset Sale Effective 
Date the Buyer (i) guarantee Buyer Guaranteed Obligations, and (ii) secure all such Buyer 
Guaranteed Obligations be secured by a first priority security interest on Accounts generated by 
the Borrowers’ facilities sold pursuant to the Asset Sale, each on terms and conditions acceptable 
to Agent;  

(ee) if the Borrowers fail to pay in full in cash, on the Closing Date, the 
Prepetition Revolving Loan Obligations, or if the Confirmation Order shall fail to provide for the 
payment in full, in cash of all Prepetition Obligations (to the extent not already paid in full in 
cash with the proceeds of the Obligations) and all Obligations and Affiliated Obligations on or 
before the Reorganization Effective Date; 

(ff) the circulation or distribution by or on behalf of the Borrowers of any plan 
of reorganization and/or disclosure statement, or draft thereof (or term sheet or similar indicative 
statements of terms thereof) that does not provide for repayment in full in cash of all Prepetition 
Obligations (to the extent not already paid in full in cash with the proceeds of the Obligations) 
and all Obligations and Affiliated Obligations before or at the Reorganization Effective Date; 

(gg) if any Plan Documentation is executed, filed, delivered, or any 
confirmation order is entered which does not provide for repayment in full in cash of all 
Prepetition Obligations (to the extent not already paid in full in cash with the proceeds of the 
Obligations) and all Obligations and Affiliated Obligations before or at the Reorganization 
Effective Date; 
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(hh) if there is a stay or injunction of the Confirmation Order in effect 
precluding the consummation of the transactions contemplated thereby;  

(ii) if the Borrowers’ (i) actual disbursements under any line item on the 
Budget for any four-week period (as tested weekly) exceed the budgeted disbursements for such 
four-week period in such line item by more than ten percent (10%) of the budgeted amount for 
such four-week period, (ii) aggregate actual disbursements under the Budget for any four-week 
period (as tested weekly) exceed the aggregate budgeted disbursements for such four-week 
period by more than five percent (5%) of the aggregate budgeted amount for such four-week 
period, or (iii) aggregate actual cash receipts during any four-week period (as tested weekly) are 
less than ninety percent (90%) of aggregate projected cash receipts set forth in the Budget for 
such four-week period; or  

(jj) if the Revolving Loan Availability on the Prepetition Revolving Loan 
Termination Date is less than that Prepetition Revolving Loan Obligations.  

Section 10.2 Acceleration and Suspension or Termination of Revolving Loan 
Commitment.  Notwithstanding the provisions of Section 362 of the Bankruptcy Code and 
subject to the terms of the Financing Order, upon the occurrence and during the continuance of 
an Event of Default, Agent may, and shall if requested by Required Lenders, (a) by notice to 
Borrower Representative suspend or terminate the Revolving Loan Commitment and the 
obligations of Agent and the Lenders with respect thereto, in whole or in part (and, if in part, 
each Lender’s Revolving Loan Commitment shall be reduced in accordance with its Pro Rata 
Share), and/or (b) by notice to Borrower Representative declare all or any portion of the 
Obligations to be, and the Obligations shall thereupon become, immediately due and payable, 
with accrued interest thereon, without presentment, demand, protest or other notice of any kind, 
all of which are hereby waived by each Borrower and Borrowers will pay the same; provided, 
however, that in the case of any of the Events of Default specified in subsections (r), (s), (t), (u), 
(v), (w), (z), (bb), (cc), (dd), (ee), (ff) or (gg) of Section 10.1 without any notice to any Borrower 
or any other act by Agent or the Lenders, the Revolving Loan Commitment and the obligations 
of Agent and the Lenders with respect thereto shall thereupon immediately and automatically 
terminate and all of the Obligations shall become immediately and automatically due and 
payable without presentment, demand, protest or other notice of any kind, all of which are 
hereby waived by each Borrower and Borrowers will pay the same. 

Section 10.3 Additional Remedies. 

(a) Notwithstanding the provisions of Section 362 of the Bankruptcy Code 
and subject to the terms of the Financing Orders, upon the occurrence of and during the 
continuance of an Event of Default under this Agreement or the other Financing Documents, 
Agent, in addition to all other rights, options, and remedies granted to Agent under this 
Agreement or at law or in equity, may exercise, either directly or through one or more assignees 
or designees, all rights and remedies granted to it under all Financing Documents and under the 
UCC in effect in the applicable jurisdiction(s) and under any other applicable Law; including, 
without limitation: 
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(i) the right to take possession of, send notices regarding, and collect 
directly the Collateral, with or without judicial process; 

(ii) the right to (by its own means or with judicial assistance) enter any 
of Borrowers’ premises and take possession of the Collateral, or render it unusable, or to 
render it usable or saleable, or dispose of the Collateral on such premises in compliance 
with subsection (iii) below and to take possession of Borrowers’ original books and 
records, to obtain access to Borrowers’ data processing equipment, computer hardware 
and software relating to the Collateral and to use all of the foregoing and the information 
contained therein in any manner Agent deems appropriate, without any liability for rent, 
storage, utilities, or other sums, and Borrowers shall not resist or interfere with such 
action (if Borrowers’ books and records are prepared or maintained by an accounting 
service, contractor or other third party agent, Borrowers hereby irrevocably authorize 
such service, contractor or other agent, upon notice by Agent to such Person that an 
Event of Default has occurred and is continuing, to deliver to Agent or its designees such 
books and records, and to follow Agent’s instructions with respect to further services to 
be rendered); 

(iii) the right to require Borrowers at Borrowers’ expense to assemble 
all or any part of the Collateral and make it available to Agent at any place designated by 
Lender; 

(iv) the right to notify postal authorities to change the address for 
delivery of Borrowers’ mail to an address designated by Agent and to receive, open and 
dispose of all mail addressed to any Borrower; and/or 

(v) the right to enforce Borrowers’ rights against Account Debtors and 
other obligors, including, without limitation, (i) the right to collect Accounts directly in 
Agent’s own name (as agent for Lenders) and to charge the collection costs and expenses, 
including attorneys’ fees, to Borrowers, and (ii) the right, in the name of Agent or any 
designee of Agent or Borrowers, to verify the validity, amount or any other matter 
relating to any Accounts by mail, telephone, telegraph or otherwise, including, without 
limitation, verification of Borrowers’ compliance with applicable Laws.  Borrowers shall 
cooperate fully with Agent in an effort to facilitate and promptly conclude such 
verification process.  Such verification may include contacts between Agent and 
applicable federal, state and local regulatory authorities having jurisdiction over the 
Borrowers’ affairs, all of which contacts Borrowers hereby irrevocably authorize. 

(b) Notwithstanding the provisions of Section 362 of the Bankruptcy Code 
and subject to the terms of the Financing Orders, each Borrower agrees that a notice received by 
it at least ten (10) days before the time of any intended public sale, or the time after which any 
private sale or other disposition of the Collateral is to be made, shall be deemed to be reasonable 
notice of such sale or other disposition.  If permitted by applicable law, any perishable Collateral 
which threatens to speedily decline in value or which is sold on a recognized market may be sold 
immediately by Agent without prior notice to Borrowers.  At any sale or disposition of 
Collateral, Agent may (to the extent permitted by applicable law) purchase all or any part of the 
Collateral, free from any right of redemption by Borrowers, which right is hereby waived and 
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released.  Each Borrower covenants and agrees not to interfere with or impose any obstacle to 
Agent’s exercise of its rights and remedies with respect to the Collateral.  Agent shall have no 
obligation to clean-up or otherwise prepare the Collateral for sale.  Agent may comply with any 
applicable state or federal law requirements in connection with a disposition of the Collateral and 
compliance will not be considered to adversely affect the commercial reasonableness of any sale 
of the Collateral.  Agent may sell the Collateral without giving any warranties as to the 
Collateral.  Agent may specifically disclaim any warranties of title or the like.  This procedure 
will not be considered to adversely affect the commercial reasonableness of any sale of the 
Collateral.  If Agent sells any of the Collateral upon credit, Borrowers will be credited only with 
payments actually made by the purchaser, received by Agent and applied to the indebtedness of 
the purchaser.  In the event the purchaser fails to pay for the Collateral, Agent may resell the 
Collateral and Borrowers shall be credited with the proceeds of the sale. Borrowers shall remain 
liable for any deficiency if the proceeds of any sale or disposition of the Collateral are 
insufficient to pay all Obligations. 

(c) Without restricting the generality of the foregoing and for the purposes 
aforesaid, each Borrower hereby appoints and constitutes Agent its lawful attorney-in-fact with 
full power of substitution in the Collateral, upon the occurrence and during the continuance of an 
Event of Default, to (i) use unadvanced funds remaining under this Agreement or which may be 
reserved, escrowed or set aside for any purposes hereunder at any time, or to advance funds in 
excess of the face amount of the Notes, (ii) pay, settle or compromise all existing bills and 
claims, which may be Liens or security interests, or to avoid such bills and claims becoming 
Liens against the Collateral, (iii) execute all applications and certificates in the name of such 
Borrower and to prosecute and defend all actions or proceedings in connection with the 
Collateral, and (iv) do any and every act which such Borrower might do in its own behalf; it 
being understood and agreed that this power of attorney in this subsection (c) shall be a power 
coupled with an interest and cannot be revoked. 

(d) Agent and each Lender is hereby granted a non-exclusive, royalty-free 
license or other right to use, without charge, Borrowers’ labels, mask works, rights of use of any 
name, any other Intellectual Property and advertising matter, and any similar property as it 
pertains to the Collateral, in completing production of, advertising for sale, and selling any 
Collateral and, in connection with Agent’s exercise of its rights under this Article, Borrowers’ 
rights under all licenses (whether as licensor or licensee) and all franchise agreements inure to 
Agent’s and each Lender’s benefit.  

Section 10.4 Terminated Use of Cash Collateral.  Without limitation of any of the 
remedies set forth in this Agreement and the other Financing Documents, upon the occurrence 
and during the continuance of any Event of Default, or upon the occurrence of the Termination 
Date, no Borrower or Guarantor shall have any right to use or seek to use any cash collateral (as 
defined in Section 363(a) of the Bankruptcy Code) in which Agent, the Lenders, Prepetition 
Agent, or the Prepetition Lenders has an interest. 

Section 10.5 Default Rate of Interest.  Notwithstanding the provisions of Section 362 of 
the Bankruptcy Code and subject to the terms of the Financing Orders, at the election of Agent or 
Required Lenders, after the occurrence of an Event of Default and for so long as it continues, the 
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Loans and other Obligations shall bear interest at rates that are three percent (3.0%) per annum in 
excess of the rates otherwise payable under this Agreement. 

Section 10.6 Setoff Rights.  Notwithstanding the provisions of Section 362 of the 
Bankruptcy Code and subject to the terms of the Financing Orders, during the continuance of any 
Event of Default, each Lender is hereby authorized to set off and to appropriate and to apply any 
and all (a) balances held by such Lender or any of such Lender’s Affiliates at any of its offices 
for the account of such Borrower or any of its Subsidiaries (regardless of whether such balances 
are then due to such Borrower or its Subsidiaries), and (b) other property at any time held or 
owing by such Lender to or for the credit or for the account of such Borrower or any of its 
Subsidiaries, against and on account of any of the Obligations; except that no Lender shall 
exercise any such right without the prior written consent of Agent.  Any Lender exercising a 
right to set off shall purchase for cash (and the other Lenders shall sell) interests in each of such 
other Lender’s Pro Rata Share of the Obligations as would be necessary to cause all Lenders to 
share the amount so set off with each other Lender in accordance with their respective Pro Rata 
Share of the Obligations.  Each Borrower agrees, to the fullest extent permitted by law, that any 
Lender and any of such Lender’s Affiliates may exercise its right to set off with respect to the 
Obligations as provided in this Section 10.6. 

Section 10.7 Application of Proceeds.   

(a) Notwithstanding anything to the contrary contained in this Agreement, 
upon the occurrence and during the continuance of an Event of Default, each Borrower 
irrevocably waives the right to direct the application of any and all payments at any time or times 
thereafter received by Agent from or on behalf of such Borrower or any Guarantor of all or any 
part of the Obligations, and, as between Borrowers on the one hand and Agent and Lenders on 
the other, Agent shall have the continuing and exclusive right to apply and to reapply any and all 
payments received against the Obligations and Prepetition Obligations in such manner as Agent 
may deem advisable notwithstanding any previous application by Agent. 

(b) Following the occurrence and continuance of an Event of Default, but 
absent the occurrence and continuance of an Acceleration Event, Agent shall apply any and all 
payments received by Agent in respect of the Obligations and Prepetition Obligations, and any 
and all proceeds of Collateral received by Agent, in such order as Agent may from time to time 
elect. 

(c) Notwithstanding anything to the contrary contained in this Agreement, if 
an Acceleration Event shall have occurred, and so long as it continues, Agent shall apply any and 
all payments received by Agent in respect of the Obligations, and any and all proceeds of 
Collateral received by Agent, in the following order: first, to all fees, costs, indemnities, 
liabilities, obligations and expenses incurred by or owing to Agent with respect to this 
Agreement, the other Financing Documents or the Collateral; second, to all fees, costs, 
indemnities, liabilities, obligations and expenses incurred by or owing to any lender with respect 
to this Agreement, the other Financing Documents or the Collateral; third, to accrued and unpaid 
interest on the Prepetition Obligations (including any interest which, but for the provisions of the 
Bankruptcy Code, would have accrued on such amounts); fourth, to accrued and unpaid interest 
on the Obligations;  fifth, to any other indebtedness or obligations of Borrowers owing to Agent 
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or any Lender under the Financing Documents; sixth, to any and all of the other Affiliated 
Obligations in the order and manner determined by Agent.  Any balance remaining shall be 
delivered to Borrowers or to whoever may be lawfully entitled to receive such balance or as a 
court of competent jurisdiction may direct.  In carrying out the foregoing, (y) amounts received 
shall be applied in the numerical order provided until exhausted prior to the application to the 
next succeeding category, and (z) each of the Persons entitled to receive a payment in any 
particular category shall receive an amount equal to its Pro Rata Share of amounts available to be 
applied pursuant thereto for such category. 

Section 10.8 Waivers. 

(a) Except as otherwise provided for in this Agreement and to the fullest 
extent permitted by applicable law, each Borrower waives:  (i) presentment, demand and protest, 
and notice of presentment, dishonor, intent to accelerate, acceleration, protest, default, 
nonpayment, maturity, release, compromise, settlement, extension or renewal of any or all 
Financing Documents, the Notes or any other notes, commercial paper, accounts, contracts, 
documents, Instruments, Chattel Paper and Guarantees at any time held by Lenders on which any 
Borrower may in any way be liable; (ii) all rights to notice and a hearing prior to Agent’s or any 
Lender’s taking possession or control of, or to Agent’s or any Lender’s replevy, attachment or 
levy upon, any Collateral or any bond or security which might be required by any court prior to 
allowing Agent or any Lender to exercise any of its remedies; and (iii) the benefit of all 
valuation, appraisal and exemption Laws.  Each Borrower acknowledges that it has been advised 
by counsel of its choices and decisions with respect to this Agreement, the other Financing 
Documents and the transactions evidenced hereby and thereby. 

(b) Each Borrower for itself and all its successors and assigns, (i) agrees that 
its liability shall not be in any manner affected by any indulgence, extension of time, renewal, 
waiver, or modification granted or consented to by Lender; (ii) consents to any indulgences and 
all extensions of time, renewals, waivers, or modifications that may be granted by Agent or any 
Lender with respect to the payment or other provisions of the Financing Documents, and to any 
substitution, exchange or release of the Collateral, or any part thereof, with or without 
substitution, and agrees to the addition or release of any Borrower, endorsers, guarantors, or 
sureties, or whether primarily or secondarily liable, without notice to any other Borrower and 
without affecting its liability hereunder; (iii) agrees that its liability shall be unconditional and 
without regard to the liability of any other Borrower, Agent or any Lender for any tax on the 
indebtedness; and (iv) to the fullest extent permitted by law, expressly waives the benefit of any 
statute or rule of law or equity now provided, or which may hereafter be provided, which would 
produce a result contrary to or in conflict with the foregoing. 

(c) To the extent that Agent or any Lender may have acquiesced in any 
noncompliance with any requirements or conditions precedent to the closing of the Loans or to 
any subsequent disbursement of Loan proceeds, such acquiescence shall not be deemed to 
constitute a waiver by Agent or any Lender of such requirements with respect to any future 
disbursements of Loan proceeds and Agent may at any time after such acquiescence require 
Borrowers to comply with all such requirements.  Any forbearance by Agent or Lender in 
exercising any right or remedy under any of the Financing Documents, or otherwise afforded by 
applicable law, including any failure to accelerate the maturity date of the Loans, shall not be a 
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waiver of or preclude the exercise of any right or remedy nor shall it serve as a novation of the 
Notes or as a reinstatement of the Loans or a waiver of such right of acceleration or the right to 
insist upon strict compliance of the terms of the Financing Documents.  Agent’s or any Lender’s 
acceptance of payment of any sum secured by any of the Financing Documents after the due date 
of such payment shall not be a waiver of Agent’s and such Lender’s right to either require 
prompt payment when due of all other sums so secured or to declare a default for failure to make 
prompt payment.  The procurement of insurance or the payment of taxes or other Liens or 
charges by Agent as the result of an Event of Default shall not be a waiver of Agent’s right to 
accelerate the maturity of the Loans, nor shall Agent’s receipt of any condemnation awards, 
insurance proceeds, or damages under this Agreement operate to cure or waive any Credit 
Party’s default in payment of sums secured by any of the Financing Documents. 

(d) Without limiting the generality of anything contained in this Agreement or 
the other Financing Documents, each Borrower agrees that if an Event of Default is continuing 
(i) Agent and Lenders shall not be subject to any “one action” or “election of remedies” law or 
rule, and (ii) all Liens and other rights, remedies or privileges provided to Agent or Lenders shall 
remain in full force and effect until Agent or Lenders have exhausted all remedies against the 
Collateral and any other properties owned by Borrowers and the Financing Documents and other 
security instruments or agreements securing the Loans have been foreclosed, sold and/or 
otherwise realized upon in satisfaction of Borrowers’ obligations under the Financing 
Documents. 

(e) Nothing contained herein or in any other Financing Document shall be 
construed as requiring Agent or any Lender to resort to any part of the Collateral for the 
satisfaction of any of Borrowers’ obligations under the Financing Documents in preference or 
priority to any other Collateral, and Agent may seek satisfaction out of all of the Collateral or 
any part thereof, in its absolute discretion in respect of Borrowers’ obligations under the 
Financing Documents.  In addition, Agent shall have the right from time to time to partially 
foreclose upon any Collateral in any manner and for any amounts secured by the Financing 
Documents then due and payable as determined by Agent in its sole discretion, including, 
without limitation, the following circumstances:  (i) in the event any Borrower defaults beyond 
any applicable grace period in the payment of one or more scheduled payments of principal 
and/or interest, Agent may foreclose upon all or any part of the Collateral to recover such 
delinquent payments, or (ii) in the event Agent elects to accelerate less than the entire 
outstanding principal balance of the Loans, Agent may foreclose all or any part of the Collateral 
to recover so much of the principal balance of the Loans as Lender may accelerate and such 
other sums secured by one or more of the Financing Documents as Agent may elect.  
Notwithstanding one or more partial foreclosures, any unforeclosed Collateral shall remain 
subject to the Financing Documents to secure payment of sums secured by the Financing 
Documents and not previously recovered. 

(f) To the fullest extent permitted by law, each Borrower, for itself and its 
successors and assigns, waives in the event of foreclosure of any or all of the Collateral any 
equitable right otherwise available to any Credit Party which would require the separate sale of 
any of the Collateral or require Agent or Lenders to exhaust their remedies against any part of 
the Collateral before proceeding against any other part of the Collateral; and further in the event 
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of such foreclosure each Borrower does hereby expressly consent to and authorize, at the option 
of Agent, the foreclosure and sale either separately or together of each part of the Collateral. 

Section 10.9 Injunctive Relief.  The parties acknowledge and agree that, in the event of 
a breach or threatened breach of any Credit Party’s obligations under any Financing Documents, 
Agent and Lenders may have no adequate remedy in money damages and, accordingly, shall be 
entitled to an injunction (including, without limitation, a temporary restraining order, preliminary 
injunction, writ of attachment, or order compelling an audit) against such breach or threatened 
breach, including, without limitation, maintaining any cash management and collection 
procedure described herein.  However, no specification in this Agreement of a specific legal or 
equitable remedy shall be construed as a waiver or prohibition against any other legal or 
equitable remedies in the event of a breach or threatened breach of any provision of this 
Agreement.  Each Credit Party waives, to the fullest extent permitted by law, the requirement of 
the posting of any bond in connection with such injunctive relief.  By joining in the Financing 
Documents as a Credit Party, each Credit Party specifically joins in this Section as if this 
Section were a part of each Financing Document executed by such Credit Party. 

Section 10.10 Marshalling; Payments Set Aside.  Neither Agent nor any Lender shall be 
under any obligation to marshal any assets in payment of any or all of the Obligations.  To the 
extent that Borrower makes any payment or Agent enforces its Liens or Agent or any Lender 
exercises its right of set-off, and such payment or the proceeds of such enforcement or set-off is 
subsequently invalidated, declared to be fraudulent or preferential, set aside, or required to be 
repaid by anyone, then to the extent of such recovery, the Obligations or part thereof originally 
intended to be satisfied, and all Liens, rights and remedies therefore, shall be revived and 
continued in full force and effect as if such payment had not been made or such enforcement or 
set-off had not occurred. 

ARTICLE 11 - AGENT 

Section 11.1 Appointment and Authorization.  Each Lender hereby irrevocably 
appoints and authorizes Agent to enter into each of the Financing Documents to which it is a 
party (other than this Agreement) on its behalf and to take such actions as Agent on its behalf 
and to exercise such powers under the Financing Documents as are delegated to Agent by the 
terms thereof, together with all such powers as are reasonably incidental thereto.  Subject to the 
terms of Section 11.16 and to the terms of the other Financing Documents, Agent is authorized 
and empowered to amend, modify, or waive any provisions of this Agreement or the other 
Financing Documents on behalf of Lenders.  The provisions of this Article 11 are solely for the 
benefit of Agent and Lenders and neither any Borrower nor any other Credit Party shall have any 
rights as a third party beneficiary of any of the provisions hereof.  In performing its functions and 
duties under this Agreement, Agent shall act solely as agent of Lenders and does not assume and 
shall not be deemed to have assumed any obligation toward or relationship of agency or trust 
with or for any Borrower or any other Credit Party.  Agent may perform any of its duties 
hereunder, or under the Financing Documents, by or through its agents or employees.   

Section 11.2 Agent and Affiliates.  Agent shall have the same rights and powers under 
the Financing Documents as any other Lender and may exercise or refrain from exercising the 
same as though it were not Agent, and Agent and its Affiliates may lend money to, invest in and 
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generally engage in any kind of business with each Credit Party or Affiliate of any Credit Party 
as if it were not Agent hereunder. 

Section 11.3 Action by Agent.  The duties of Agent shall be mechanical and 
administrative in nature.  Agent shall not have by reason of this Agreement a fiduciary 
relationship in respect of any Lender.  Nothing in this Agreement or any of the Financing 
Documents is intended to or shall be construed to impose upon Agent any obligations in respect 
of this Agreement or any of the Financing Documents except as expressly set forth herein or 
therein. 

Section 11.4 Consultation with Experts.  Agent may consult with legal counsel, 
independent public accountants and other experts selected by it and shall not be liable for any 
action taken or omitted to be taken by it in good faith in accordance with the advice of such 
counsel, accountants or experts. 

Section 11.5 Liability of Agent.  Neither Agent nor any of its directors, officers, agents 
or employees shall be liable to any Lender for any action taken or not taken by it in connection 
with the Financing Documents, except that Agent shall be liable with respect to its specific duties 
set forth hereunder but only to the extent of its own gross negligence or willful misconduct in the 
discharge thereof as determined by a final non-appealable judgment of a court of competent 
jurisdiction.  Neither Agent nor any of its directors, officers, agents or employees shall be 
responsible for or have any duty to ascertain, inquire into or verify (a) any statement, warranty or 
representation made in connection with any Financing Document or any borrowing hereunder; 
(b) the performance or observance of any of the covenants or agreements specified in any 
Financing Document; (c) the satisfaction of any condition specified in any Financing Document; 
(d) the validity, effectiveness, sufficiency or genuineness of any Financing Document, any Lien 
purported to be created or perfected thereby or any other instrument or writing furnished in 
connection therewith; (e) the existence or non-existence of any Default or Event of Default; or 
(f) the financial condition of any Credit Party.  Agent shall not incur any liability by acting in 
reliance upon any notice, consent, certificate, statement, or other writing (which may be a bank 
wire, facsimile or electronic transmission or similar writing) believed by it to be genuine or to be 
signed by the proper party or parties.  Agent shall not be liable for any apportionment or 
distribution of payments made by it in good faith and if any such apportionment or distribution is 
subsequently determined to have been made in error the sole recourse of any Lender to whom 
payment was due but not made, shall be to recover from other Lenders any payment in excess of 
the amount to which they are determined to be entitled (and such other Lenders hereby agree to 
return to such Lender any such erroneous payments received by them). 

Section 11.6 Indemnification.  Each Lender shall, in accordance with its Pro Rata 
Share, indemnify Agent (to the extent not reimbursed by Borrowers) upon demand against any 
cost, expense (including counsel fees and disbursements), claim, demand, action, loss or liability 
(except such as result from Agent’s gross negligence or willful misconduct as determined by a 
final non-appealable judgment of a court of competent jurisdiction) that Agent may suffer or 
incur in connection with the Financing Documents or any action taken or omitted by Agent 
hereunder or thereunder.  If any indemnity furnished to Agent for any purpose shall, in the 
opinion of Agent, be insufficient or become impaired, Agent may call for additional indemnity 
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and cease, or not commence, to do the acts indemnified against even if so directed by Required 
Lenders until such additional indemnity is furnished. 

Section 11.7 Right to Request and Act on Instructions.  Agent may at any time request 
instructions from Lenders with respect to any actions or approvals which by the terms of this 
Agreement or of any of the Financing Documents Agent is permitted or desires to take or to 
grant, and if such instructions are promptly requested, Agent shall be absolutely entitled to 
refrain from taking any action or to withhold any approval and shall not be under any liability 
whatsoever to any Person for refraining from any action or withholding any approval under any 
of the Financing Documents until it shall have received such instructions from Required Lenders 
or all or such other portion of the Lenders as shall be prescribed by this Agreement.  Without 
limiting the foregoing, no Lender shall have any right of action whatsoever against Agent as a 
result of Agent acting or refraining from acting under this Agreement or any of the other 
Financing Documents in accordance with the instructions of Required Lenders (or all or such 
other portion of the Lenders as shall be prescribed by this Agreement) and, notwithstanding the 
instructions of Required Lenders (or such other applicable portion of the Lenders), Agent shall 
have no obligation to take any action if it believes, in good faith, that such action would violate 
applicable Law or exposes Agent to any liability for which it has not received satisfactory 
indemnification in accordance with the provisions of Section 11.6. 

Section 11.8 Credit Decision.  Each Lender acknowledges that it has, independently 
and without reliance upon Agent or any other Lender, and based on such documents and 
information as it has deemed appropriate, made its own credit analysis and decision to enter into 
this Agreement.  Each Lender also acknowledges that it will, independently and without reliance 
upon Agent or any other Lender, and based on such documents and information as it shall deem 
appropriate at the time, continue to make its own credit decisions in taking or not taking any 
action under the Financing Documents. 

Section 11.9 Collateral Matters.  Lenders irrevocably authorize Agent, at its option and 
in its discretion, to (a) release any Lien granted to or held by Agent under any Security 
Document (i) upon termination of the Loan Commitment and payment in full of all Obligations; 
or (ii) constituting property sold or disposed of as part of or in connection with any disposition 
permitted under any Financing Document (it being understood and agreed that Agent may 
conclusively rely without further inquiry on a certificate of a Responsible Officer as to the sale or 
other disposition of property being made in full compliance with the provisions of the Financing 
Documents); and (b) release or subordinate any Lien granted to or held by Agent under any 
Security Document constituting personal property described in Section 5.6 (it being understood 
and agreed that Agent may conclusively rely without further inquiry on a certificate of a 
Responsible Officer as to the identification of any personal property described in Section 5.6).  
Upon request by Agent at any time, Lenders will confirm Agent’s authority to release and/or 
subordinate particular types or items of Collateral pursuant to this Section 11.9. 

Section 11.10 Agency for Perfection.  Agent and each Lender hereby appoint each other 
Lender as agent for the purpose of perfecting Agent’s security interest in assets which, in 
accordance with the Uniform Commercial Code in any applicable jurisdiction, can be perfected 
by possession or control.  Should any Lender (other than Agent) obtain possession or control of 
any such assets, such Lender shall notify Agent thereof, and, promptly upon Agent’s request 
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therefor, shall deliver such assets to Agent or in accordance with Agent’s instructions or transfer 
control to Agent in accordance with Agent’s instructions.  Each Lender agrees that it will not 
have any right individually to enforce or seek to enforce any Security Document or to realize 
upon any Collateral for the Loan unless instructed to do so by Agent (or consented to by Agent, 
as provided in Section 11.5), it being understood and agreed that such rights and remedies may 
be exercised only by Agent. 

Section 11.11 Notice of Default.  Agent shall not be deemed to have knowledge or notice 
of the occurrence of any Default or Event of Default except with respect to defaults in the 
payment of principal, interest and fees required to be paid to Agent for the account of Lenders, 
unless Agent shall have received written notice from a Lender or a Borrower referring to this 
Agreement, describing such Default or Event of Default and stating that such notice is a “notice 
of default”.  Agent will notify each Lender of its receipt of any such notice.  Agent shall take 
such action with respect to such Default or Event of Default as may be requested by Required 
Lenders (or all or such other portion of the Lenders as shall be prescribed by this Agreement) in 
accordance with the terms hereof.  Unless and until Agent has received any such request, Agent 
may (but shall not be obligated to) take such action, or refrain from taking such action, with 
respect to such Default or Event of Default as it shall deem advisable or in the best interests of 
Lenders. 

Section 11.12 Assignment by Agent; Resignation of Agent; Successor Agent. 

(a) Agent may at any time assign its rights, powers, privileges and duties 
hereunder to (i) another Lender, or (ii) any Person to whom Agent, in its capacity as a Lender, 
has assigned (or will assign, in conjunction with such assignment of agency rights hereunder) 
50% or more of its Loan, in each case without the consent of the Lenders or Borrowers.  
Following any such assignment, Agent shall give notice to the Lenders and Borrowers.  An 
assignment by Agent pursuant to this subsection (a) shall not be deemed a resignation by Agent 
for purposes of subsection (b) below. 

(b) Without limiting the rights of Agent to designate an assignee pursuant to 
subsection (a) above, Agent may at any time give notice of its resignation to the Lenders and 
Borrowers.  Upon receipt of any such notice of resignation, Required Lenders shall have the 
right to appoint a successor Agent.  If no such successor shall have been so appointed by 
Required Lenders and shall have accepted such appointment within ten (10) Business Days after 
the retiring Agent gives notice of its resignation, then the retiring Agent may on behalf of the 
Lenders, appoint a successor Agent; provided, however, that if Agent shall notify Borrowers and 
the Lenders that no Person has accepted such appointment, then such resignation shall 
nonetheless become effective in accordance with such notice from Agent that no Person has 
accepted such appointment and, from and following delivery of such notice, (i) the retiring Agent 
shall be discharged from its duties and obligations hereunder and under the other Financing 
Documents, and (ii) all payments, communications and determinations provided to be made by, 
to or through Agent shall instead be made by or to each Lender directly, until such time as 
Required Lenders appoint a successor Agent as provided for above in this paragraph.   

(c) Upon (i) an assignment permitted by subsection (a) above, or (ii) the 
acceptance of a successor’s appointment as Agent pursuant to subsection (b) above, such 
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successor shall succeed to and become vested with all of the rights, powers, privileges and duties 
of the retiring (or retired) Agent, and the retiring Agent shall be discharged from all of its duties 
and obligations hereunder and under the other Financing Documents (if not already discharged 
therefrom as provided above in this paragraph).  The fees payable by Borrowers to a successor 
Agent shall be the same as those payable to its predecessor unless otherwise agreed between 
Borrowers and such successor.  After the retiring Agent’s resignation hereunder and under the 
other Financing Documents, the provisions of this Article and Section 11.12 shall continue in 
effect for the benefit of such retiring Agent and its sub-agents in respect of any actions taken or 
omitted to be taken by any of them while the retiring Agent was acting or was continuing to act 
as Agent. 

Section 11.13 Payment and Sharing of Payment. 

(a) Revolving Loan Advances, Payments and Settlements; Interest and Fee 
Payments. 

(i) Agent shall have the right, on behalf of Revolving Lenders to 
disburse funds to Borrowers for all Revolving Loans requested or deemed requested by 
Borrowers pursuant to the terms of this Agreement.  Agent shall be conclusively entitled 
to assume, for purposes of the preceding sentence, that each Revolving Lender, other than 
any Non-Funding Revolving Lenders, will fund its Pro Rata Share of all Revolving Loans 
requested by Borrowers.  Each Revolving Lender shall reimburse Agent on demand, in 
accordance with the provisions of the immediately following paragraph, for all funds 
disbursed on its behalf by Agent pursuant to the first sentence of this clause (i), or if 
Agent so requests, each Revolving Lender will remit to Agent its Pro Rata Share of any 
Revolving Loan before Agent disburses the same to a Borrower.  If Agent elects to 
require that each Revolving Lender make funds available to Agent, prior to a 
disbursement by Agent to a Borrower, Agent shall advise each Revolving Lender by 
telephone, facsimile or e-mail of the amount of such Revolving Lender’s Pro Rata Share 
of the Revolving Loan requested by such Borrower no later than noon (Eastern time) on 
the date of funding of such Revolving Loan, and each such Revolving Lender shall pay 
Agent on such date such Revolving Lender’s Pro Rata Share of such requested Revolving 
Loan, in same day funds, by wire transfer to the Payment Account, or such other account 
as may be identified by Agent to Revolving Lenders from time to time.  If any Lender 
fails to pay the amount of its Pro Rata Share of any funds advanced by Agent pursuant to 
the first sentence of this clause (i) within one (1) Business Day after Agent’s demand, 
Agent shall promptly notify Borrower Representative, and Borrowers shall immediately 
repay such amount to Agent.  Any repayment required by Borrowers pursuant to this 
Section 11.13 shall be accompanied by accrued interest thereon from and including the 
date such amount is made available to a Borrower to but excluding the date of payment at 
the rate of interest then applicable to Revolving Loans.  Nothing in this Section 11.13 or 
elsewhere in this Agreement or the other Financing Documents shall be deemed to 
require Agent to advance funds on behalf of any Lender or to relieve any Lender from its 
obligation to fulfill its commitments hereunder or to prejudice any rights that Agent or 
any Borrower may have against any Lender as a result of any default by such Lender 
hereunder. 
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(ii) On a Business Day of each week as selected from time to time by 
Agent, or more frequently (including daily), if Agent so elects (each such day being a 
“Settlement Date”), Agent will advise each Revolving Lender by telephone, facsimile or 
e-mail of the amount of each such Revolving Lender’s percentage interest of the 
Revolving Loan balance as of the close of business of the Business Day immediately 
preceding the Settlement Date.  In the event that payments are necessary to adjust the 
amount of such Revolving Lender’s actual percentage interest of the Revolving Loans to 
such Lender’s required percentage interest of the Revolving Loan balance as of any 
Settlement Date, the Revolving Lender from which such payment is due shall pay Agent, 
without setoff or discount, to the Payment Account not later than 1:00 p.m. (Eastern time) 
on the Business Day following the Settlement Date the full amount necessary to make 
such adjustment.  Any obligation arising pursuant to the immediately preceding sentence 
shall be absolute and unconditional and shall not be affected by any circumstance 
whatsoever.  In the event settlement shall not have occurred by the date and time 
specified in the second preceding sentence, interest shall accrue on the unsettled amount 
at the rate of interest then applicable to Revolving Loans. 

(iii) On each Settlement Date, Agent shall advise each Revolving 
Lender by telephone, facsimile or e-mail of the amount of such Revolving Lender’s 
percentage interest of principal, interest and fees paid for the benefit of Revolving 
Lenders with respect to each applicable Revolving Loan, to the extent of such Revolving 
Lender’s Revolving Loan Exposure with respect thereto, and shall make payment to such 
Revolving Lender not later than 1:00 p.m. (Eastern time) on the Business Day following 
the Settlement Date of such amounts in accordance with wire instructions delivered by 
such Revolving Lender to Agent, as the same may be modified from time to time by 
written notice to Agent; provided, however, that, in the case such Revolving Lender is a 
Defaulted Lender, Agent shall be entitled to set off the funding short-fall against that 
Defaulted Lender’s respective share of all payments received from any Borrower. 

(iv) On the Closing Date, Agent, on behalf of Lenders, may elect to 
advance to Borrowers the full amount of the initial Loans to be made on the Closing Date 
prior to receiving funds from Lenders, in reliance upon each Lender’s commitment to 
make its Pro Rata Share of such Loans to Borrowers in a timely manner on such date.  If 
Agent elects to advance the initial Loans to Borrower in such manner, Agent shall be 
entitled to receive all interest that accrues on the Closing Date on each Lender’s Pro Rata 
Share of such Loans unless Agent receives such Lender’s Pro Rata Share of such Loans 
by 3:00 p.m. (Eastern time) on the Closing Date. 

(v) It is understood that for purposes of advances to Borrowers made 
pursuant to this Section 11.13, Agent will be using the funds of Agent, and pending 
settlement, (A) all funds transferred from the Payment Account to the outstanding 
Revolving Loans shall be applied first to advances made by Agent to Borrowers pursuant 
to this Section 11.13, and (B) all interest accruing on such advances shall be payable to 
Agent.   

(vi) The provisions of this Section 11.13(a) shall be deemed to be 
binding upon Agent and Lenders notwithstanding the occurrence of any Default or Event 
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of Default, or any insolvency or bankruptcy proceeding pertaining to any Borrower or 
any other Credit Party. 

(b) [Reserved] 

(c) Return of Payments. 

(i) If Agent pays an amount to a Lender under this Agreement in the 
belief or expectation that a related payment has been or will be received by Agent from a 
Borrower and such related payment is not received by Agent, then Agent will be entitled 
to recover such amount from such Lender on demand without setoff, counterclaim or 
deduction of any kind, together with interest accruing on a daily basis at the Federal 
Funds Rate. 

(ii) If Agent determines at any time that any amount received by Agent 
under this Agreement must be returned to any Borrower or paid to any other Person 
pursuant to any insolvency law or otherwise, then, notwithstanding any other term or 
condition of this Agreement or any other Financing Document, Agent will not be 
required to distribute any portion thereof to any Lender.  In addition, each Lender will 
repay to Agent on demand any portion of such amount that Agent has distributed to such 
Lender, together with interest at such rate, if any, as Agent is required to pay to any 
Borrower or such other Person, without setoff, counterclaim or deduction of any kind. 

(d) Defaulted Lenders.  The failure of any Defaulted Lender to make any 
payment required by it hereunder shall not relieve any other Lender of its obligations to make 
payment, but neither any other Lender nor Agent shall be responsible for the failure of any 
Defaulted Lender to make any payment required hereunder.  Notwithstanding anything set forth 
herein to the contrary, a Defaulted Lender shall not have any voting or consent rights under or 
with respect to any Financing Document or constitute a “Lender” (or be included in the 
calculation of “Required Lenders” hereunder) for any voting or consent rights under or with 
respect to any Financing Document. 

(e) Sharing of Payments.  If any Lender shall obtain any payment or other 
recovery (whether voluntary, involuntary, by application of setoff or otherwise) on account of 
any Loan (other than pursuant to the terms of Section 2.8(d)) in excess of its Pro Rata Share of 
payments entitled pursuant to the other provisions of this Section 11.13, such Lender shall 
purchase from the other Lenders such participations in extensions of credit made by such other 
Lenders (without recourse, representation or warranty) as shall be necessary to cause such 
purchasing Lender to share the excess payment or other recovery ratably with each of them; 
provided, however, that if all or any portion of the excess payment or other recovery is thereafter 
required to be returned or otherwise recovered from such purchasing Lender, such portion of 
such purchase shall be rescinded and each Lender which has sold a participation to the 
purchasing Lender shall repay to the purchasing Lender the purchase price to the ratable extent 
of such return or recovery, without interest.  Each Borrower agrees that any Lender so 
purchasing a participation from another Lender pursuant to this clause (e) may, to the fullest 
extent permitted by law, exercise all its rights of payment (including pursuant to Section 10.6) 
with respect to such participation as fully as if such Lender were the direct creditor of Borrowers 
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in the amount of such participation).  If under any applicable bankruptcy, insolvency or other 
similar law, any Lender receives a secured claim in lieu of a setoff to which this clause (e) 
applies, such Lender shall, to the extent practicable, exercise its rights in respect of such secured 
claim in a manner consistent with the rights of the Lenders entitled under this clause (e) to share 
in the benefits of any recovery on such secured claim. 

Section 11.14 Right to Perform, Preserve and Protect.  If any Credit Party fails to 
perform any obligation hereunder or under any other Financing Document, Agent itself may, but 
shall not be obligated to, cause such obligation to be performed at Borrowers’ expense.  Agent is 
further authorized by Borrowers and the Lenders to make expenditures from time to time which 
Agent, in its reasonable business judgment, deems necessary or desirable to (a) preserve or 
protect the business conducted by Borrowers, the Collateral, or any portion thereof, and/or 
(b) enhance the likelihood of, or maximize the amount of, repayment of the Loan and other 
Obligations.  Each Borrower hereby agrees to reimburse Agent on demand for any and all costs, 
liabilities and obligations incurred by Agent pursuant to this Section 11.14.  Each Lender hereby 
agrees to indemnify Agent upon demand for any and all costs, liabilities and obligations incurred 
by Agent pursuant to this Section 11.14, in accordance with the provisions of Section 11.6. 

Section 11.15 Additional Titled Agents.  Except for rights and powers, if any, expressly 
reserved under this Agreement to any bookrunner, arranger or to any titled agent named on the 
cover page of this Agreement, other than Agent (collectively, the “Additional Titled Agents”), 
and except for obligations, liabilities, duties and responsibilities, if any, expressly assumed under 
this Agreement by any Additional Titled Agent, no Additional Titled Agent, in such capacity, 
has any rights, powers, liabilities, duties or responsibilities hereunder or under any of the other 
Financing Documents.  Without limiting the foregoing, no Additional Titled Agent shall have 
nor be deemed to have a fiduciary relationship with any Lender.  At any time that any Lender 
serving as an Additional Titled Agent shall have transferred to any other Person (other than any 
Affiliates) all of its interests in the Loan, such Lender shall be deemed to have concurrently 
resigned as such Additional Titled Agent. 

Section 11.16 Amendments and Waivers. 

(a) No provision of this Agreement or any other Financing Document may be 
materially amended, waived or otherwise modified unless such amendment, waiver or other 
modification is in writing and is signed or otherwise approved by Borrowers, the Required 
Lenders and any other Lender to the extent required under Section 11.16(b); provided, however, 
that Agent shall be entitled, in its sole and absolute discretion, to waive any financial covenant of 
any Credit Party (for no more than two consecutive quarters).  

(b) In addition to the required signatures under Section 11.16(a), no provision 
of this Agreement or any other Financing Document may be amended, waived or otherwise 
modified unless such amendment, waiver or other modification is in writing and is signed or 
otherwise approved by the following Persons: 

(i) if any amendment, waiver or other modification would increase a 
Lender’s funding obligations in respect of any Loan, by such Lender; and/or 
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(ii) if the rights or duties of Agent are affected thereby, by Agent; 

provided, however, that, in each of (i) and (ii) above, no such amendment, waiver or other 
modification shall, unless signed or otherwise approved in writing by all the Lenders directly 
affected thereby, (A) reduce the principal of, rate of interest on or any fees with respect to any 
Loan or forgive any principal, interest (other than default interest) or fees (other than late 
charges) with respect to any Loan; (B) postpone the date fixed for, or waive, any payment (other 
than any mandatory prepayment pursuant to Section 2.1(b)(iii)) of principal of any Loan, or of 
interest on any Loan (other than default interest) or any fees provided for hereunder (other than 
late charges) or postpone the date of termination of any commitment of any Lender hereunder; 
(C) change the definition of the term Required Lenders or the percentage of Lenders which shall 
be required for Lenders to take any action hereunder; (D) release all or substantially all of the 
Collateral, authorize any Borrower to sell or otherwise dispose of all or substantially all of the 
Collateral or release any Guarantor of all or any portion of the Obligations or its Guarantee 
obligations with respect thereto, except, in each case with respect to this clause (D), as otherwise 
may be provided in this Agreement or the other Financing Documents (including in connection 
with any disposition permitted hereunder); (E) amend, waive or otherwise modify this 
Section 11.16(b) or the definitions of the terms used in this Section 11.16(b) insofar as the 
definitions affect the substance of this Section 11.16(b);  (F) consent to the assignment, 
delegation or other transfer by any Credit Party of any of its rights and obligations under any 
Financing Document or release any Borrower of its payment obligations under any Financing 
Document, except, in each case with respect to this clause (F), pursuant to a merger or 
consolidation permitted pursuant to this Agreement; or (G) amend any of the provisions of 
Section 10.7 or amend any of the definitions Pro Rata Share, Revolving Loan Commitment, 
Revolving Loan Commitment Amount, Revolving Loan Commitment Percentage, or that 
provide for the Lenders to receive their Pro Rata Shares of any fees, payments, setoffs or 
proceeds of Collateral hereunder.  It is hereby understood and agreed that all Lenders shall be 
deemed directly affected by an amendment, waiver or other modification of the type described in 
the preceding clauses (C), (D), (E), (F) and (G) of the preceding sentence. 

Section 11.17 Assignments and Participations. 

(a) Assignments. 

(i) Any Lender may at any time assign to one or more Eligible 
Assignees all or any portion of such Lender’s Loan together with all related obligations 
of such Lender hereunder.  Except as Agent may otherwise agree, the amount of any such 
assignment (determined as of the date of the applicable Assignment Agreement or, if a 
“Trade Date” is specified in such Assignment Agreement, as of such Trade Date) shall be 
in a minimum aggregate amount equal to $1,000,000 or, if less, the assignor’s entire 
interests in the outstanding Loan; provided, however, that, in connection with 
simultaneous assignments to two or more related Approved Funds, such Approved Funds 
shall be treated as one assignee for purposes of determining compliance with the 
minimum assignment size referred to above.  Borrowers and Agent shall be entitled to 
continue to deal solely and directly with such Lender in connection with the interests so 
assigned to an Eligible Assignee until Agent shall have received and accepted an 
effective Assignment Agreement executed, delivered and fully completed by the 
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applicable parties thereto and a processing fee of $3,500 to be paid by the assigning 
Lender; provided, however, that only one processing fee shall be payable in connection 
with simultaneous assignments to two or more related Approved Funds. 

(ii) From and after the date on which the conditions described above 
have been met, (A) such Eligible Assignee shall be deemed automatically to have become 
a party hereto and, to the extent of the interests assigned to such Eligible Assignee 
pursuant to such Assignment Agreement, shall have the rights and obligations of a 
Lender hereunder, and (B) the assigning Lender, to the extent that rights and obligations 
hereunder have been assigned by it pursuant to such Assignment Agreement, shall be 
released from its rights and obligations hereunder (other than those that survive 
termination pursuant to Section 12.1).  Upon the request of the Eligible Assignee (and, as 
applicable, the assigning Lender) pursuant to an effective Assignment Agreement, each 
Borrower shall execute and deliver to Agent for delivery to the Eligible Assignee (and, as 
applicable, the assigning Lender) Notes in the aggregate principal amount of the Eligible 
Assignee’s Loan (and, as applicable, Notes in the principal amount of that portion of the 
principal amount of the Loan retained by the assigning Lender).  Upon receipt by the 
assigning Lender of such Note, the assigning Lender shall return to Borrower 
Representative any prior Note held by it. 

(iii) Agent, acting solely for this purpose as an agent of Borrower, shall 
maintain at its offices located in Bethesda, Maryland a copy of each Assignment 
Agreement delivered to it and a register for the recordation of the names and addresses of 
each Lender, and the commitments of, and principal amount of the Loan owing to, such 
Lender pursuant to the terms hereof.  The entries in such register shall be conclusive, and 
Borrower, Agent and Lenders may treat each Person whose name is recorded therein 
pursuant to the terms hereof as a Lender hereunder for all purposes of this Agreement, 
notwithstanding notice to the contrary.  Such register shall be available for inspection by 
Borrower and any Lender, at any reasonable time upon reasonable prior notice to Agent. 

(iv) Notwithstanding the foregoing provisions of this Section 11.17(a) 
or any other provision of this Agreement, any Lender may at any time pledge or assign a 
security interest in all or any portion of its rights under this Agreement to secure 
obligations of such Lender, including any pledge or assignment to secure obligations to a 
Federal Reserve Bank; provided, however, that no such pledge or assignment shall 
release such Lender from any of its obligations hereunder or substitute any such pledgee 
or assignee for such Lender as a party hereto. 

(v) Notwithstanding the foregoing provisions of this Section 11.17(a) 
or any other provision of this Agreement, Agent has the right, but not the obligation, to 
effectuate assignments of Loan via an electronic settlement system acceptable to Agent as 
designated in writing from time to time to the Lenders by Agent (the “Settlement 
Service”).  At any time when the Agent elects, in its sole discretion, to implement such 
Settlement Service, each such assignment shall be effected by the assigning Lender and 
proposed assignee pursuant to the procedures then in effect under the Settlement Service, 
which procedures shall be consistent with the other provisions of this Section 11.17(a).  
Each assigning Lender and proposed Eligible Assignee shall comply with the 
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requirements of the Settlement Service in connection with effecting any assignment of 
Loan pursuant to the Settlement Service.  With the prior written approval of Agent, 
Agent’s approval of such Eligible Assignee shall be deemed to have been automatically 
granted with respect to any transfer effected through the Settlement Service.  
Assignments and assumptions of the Loan shall be effected by the provisions otherwise 
set forth herein until Agent notifies Lenders of the Settlement Service as set forth herein. 

(b) Participations.  Any Lender may at any time, without the consent of, or 
notice to, any Borrower or Agent, sell to one or more Persons participating interests in its Loan, 
commitments or other interests hereunder (any such Person, a “Participant”).  In the event of a 
sale by a Lender of a participating interest to a Participant, (i) such Lender’s obligations 
hereunder shall remain unchanged for all purposes, (ii) Borrowers and Agent shall continue to 
deal solely and directly with such Lender in connection with such Lender’s rights and obligations 
hereunder, and (iii) all amounts payable by each Borrower shall be determined as if such Lender 
had not sold such participation and shall be paid directly to such Lender.  Each Borrower agrees 
that if amounts outstanding under this Agreement are due and payable (as a result of acceleration 
or otherwise), each Participant shall be deemed to have the right of set-off in respect of its 
participating interest in amounts owing under this Agreement to the same extent as if the amount 
of its participating interest were owing directly to it as a Lender under this Agreement; provided, 
however, that such right of set-off shall be subject to the obligation of each Participant to share 
with Lenders, and Lenders agree to share with each Participant, as provided in Section 10.6. 

(c) Replacement of Lenders.  Within thirty (30) days after: (i) receipt by 
Agent of notice and demand from any Lender for payment of additional costs as provided in 
Section 2.8(d), which demand shall not have been revoked, (ii) any Borrower is required to pay 
any additional amount to any Lender or any Governmental Authority for the account of any 
Lender pursuant to Section 2.8(a), (iii) any Lender is a Defaulted Lender, and the circumstances 
causing such status shall not have been cured or waived; or (iv) any failure by any Lender to 
consent to a requested amendment, waiver or modification to any Financing Document in which 
Required Lenders have already consented to such amendment, waiver or modification but the 
consent of each Lender, or each Lender affected thereby, is required with respect thereto (each 
relevant Lender in the foregoing clauses (i) through (iv) being an “Affected Lender”) each of 
Borrower Representative and Agent may, at its option, notify such Affected Lender and, in the 
case of Borrowers’ election, the Agent, of such Borrower Representative’s intention to obtain, at 
Borrowers’ expense, a replacement Lender (“Replacement Lender”) for such Lender, which 
Replacement Lender shall be an Eligible Assignee and, in the event the Replacement Lender is to 
replace an Affected Lender described in the preceding clause (iv), such Replacement Lender 
consents to the requested amendment, waiver or modification making the replaced Lender an 
Affected Lender.  In the event Borrowers or Agent, as applicable, obtains a Replacement Lender 
within ninety (90) days following notice of its intention to do so, the Affected Lender shall sell, 
at par, and assign all of its Loan and funding commitments hereunder to such Replacement 
Lender in accordance with the procedures set forth in Section 11.17(a); provided, however, that 
(A) Borrowers shall have reimbursed such Lender for its increased costs and additional payments 
for which it is entitled to reimbursement under Section 2.8(a) or Section 2.8(d), as applicable, of 
this Agreement through the date of such sale and assignment, and (B) Borrowers shall pay to 
Agent the $3,500 processing fee in respect of such assignment.  In the event that a replaced 
Lender does not execute an Assignment Agreement pursuant to Section 11.17(a) within five 
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(5) Business Days after receipt by such replaced Lender of notice of replacement pursuant to this 
Section 11.17(c) and presentation to such replaced Lender of an Assignment Agreement 
evidencing an assignment pursuant to this Section 11.17(c), such replaced Lender shall be 
deemed to have consented to the terms of such Assignment Agreement, and any such 
Assignment Agreement executed by Agent, the Replacement Lender and, to the extent required 
pursuant to Section 11.17(a), Borrowers, shall be effective for purposes of this Section 11.17(c) 
and Section 11.17(a).  Upon any such assignment and payment, such replaced Lender shall no 
longer constitute a “Lender” for purposes hereof, other than with respect to such rights and 
obligations that survive termination as set forth in Section 12.1. 

(d) Credit Party Assignments.  No Credit Party may assign, delegate or 
otherwise transfer any of its rights or other obligations hereunder or under any other Financing 
Document without the prior written consent of Agent and each Lender. 

Section 11.18 Funding and Settlement Provisions Applicable When Non-Funding 
Lenders Exist.   So long as Agent has not waived the conditions to the funding of Revolving 
Loans set forth in Section 7.2, any Lender may deliver a notice to Agent stating that such Lender 
shall cease making Revolving Loans due to the non-satisfaction of one or more conditions to 
funding Loans set forth in Section 7.2, and specifying any such non-satisfied conditions.  Any 
Lender delivering any such notice shall become a non-funding Lender (a “Non-Funding 
Lender”) for purposes of this Agreement commencing on the Business Day following receipt by 
Agent of such notice, and shall cease to be a Non-Funding Lender on the date on which such 
Lender has either revoked the effectiveness of such notice or acknowledged in writing to each of 
Agent the satisfaction of the condition(s) specified in such notice, or Required Lenders waive the 
conditions to the funding of such Loans giving rise to such notice by Non-Funding Lender.  Each 
Non-Funding Lender shall remain a Lender for purposes of this Agreement to the extent that 
such Non-Funding Lender has Revolving Loans Outstanding in excess of zero; provided, 
however, that during any period of time that any Non-Funding Lender exists, and 
notwithstanding any provision to the contrary set forth herein, the following provisions shall 
apply: 

(a) For purposes of determining the Pro Rata Share of each Revolving Lender 
under clause (c) of the definition of such term, each Non-Funding Lender shall be deemed to 
have a Revolving Loan Commitment Amount as in effect immediately before such Lender 
became a Non-Funding Lender. 

(b) Except as provided in clause (a) above, the Revolving Loan Commitment 
Amount of each Non-Funding Lender shall be deemed to be zero.  

(c) The Revolving Loan Commitment at any date of determination during 
such period shall be deemed to be equal to the sum of (i) the aggregate Revolving Loan 
Commitment Amounts of all Lenders, other than the Non-Funding Lenders as of such date plus 
(ii) the aggregate Revolving Loan Outstandings of all Non-Funding Lenders as of such date. 

(d) Agent shall have no right to make or disburse Revolving Loans advances 
for the account of any Non-Funding Lender pursuant to Section 11.13, or to assume that any 
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Non-Funding Lender will fund its Pro Rata Share of any Revolving Loans requested by 
Borrower during such period. 

(e) Agent shall have no right to make or disburse Revolving Loans for the 
account of any Non-Funding Lender pursuant to Section 2.1(b)(i) to pay interest, fees, expenses 
and other charges of any Credit Party. 

(f) [Reserved] 

(g) To the extent that Agent applies proceeds of Collateral or other payments 
received by Agent to repayment of Revolving Loans pursuant to Section 10.7, such payments 
and proceeds shall be applied first in respect of Revolving Loans made at the time any Non-
Funding Lenders exist, and second in respect of all other outstanding Revolving Loans. 

Section 11.19 Buy-Out Upon Refinancing.  MCF shall have the right to purchase from 
the other Lenders all of their respective interests in the Loan at par in connection with any 
refinancing of the Loan upon one or more new economic terms, but which refinancing is 
structured as an amendment and restatement of the Loan rather than a payoff of the Loan. 

Section 11.20 Definitions.  As used in this Article 11, the following terms have the 
following meanings: 

“Additional Titled Agents” has the meaning set forth in Section 11.15. 

“Affected Lender” has the meaning set forth in Section 11.17(c). 

“Approved Fund” means any (a) investment company, fund, trust, securitization vehicle 
or conduit that is (or will be) engaged in making, purchasing, holding or otherwise investing in 
commercial loans and similar extensions of credit in the Ordinary Course of Business, or (b) any 
Person (other than a natural person) which temporarily warehouses loans for any Lender or any 
entity described in the preceding clause (a) and that, with respect to each of the preceding 
clauses (a) and (b), is administered or managed by (i) a Lender, (ii) an Affiliate of a Lender, or 
(iii) a Person (other than a natural person) or an Affiliate of a Person (other than a natural person) 
that administers or manages a Lender. 

“Assignment Agreement” means an assignment agreement in form and substance 
acceptable to Agent. 

“Defaulted Lender” means, so long as such failure shall remain in existence and uncured, 
any Lender which shall have failed to make any Loan or other credit accommodation, 
disbursement, settlement or reimbursement required pursuant to the terms of any Financing 
Document. 

“Eligible Assignee” means (a) a Lender, (b) an Affiliate of a Lender, (c) an Approved 
Fund, and (d) any other Person (other than a natural person) approved by Agent; provided, 
however, that notwithstanding the foregoing, (x) “Eligible Assignee” shall not include any 
Borrower or any of a Borrower’s Affiliates, and (y) no proposed assignee intending to assume all 
or any portion of the Revolving Loan Commitment shall be an Eligible Assignee unless such 
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proposed assignee either already holds a portion of such Revolving Loan Commitment or Term 
Loan Commitment, or has been approved as an Eligible Assignee by Agent. 

“Federal Funds Rate” means, for any day, the rate of interest per annum (rounded 
upwards, if necessary, to the nearest whole multiple of 1/100 of 1%) equal to the weighted 
average of the rates on overnight Federal funds transactions with members of the Federal 
Reserve System arranged by Federal funds brokers on such day, as published by the Federal 
Reserve Bank of New York on the Business Day next succeeding such day, provided, however, 
that (a) if such day is not a Business Day, the Federal Funds Rate for such day shall be such rate 
on such transactions on the next preceding Business Day, and (b) if no such rate is so published 
on such next preceding Business Day, the Federal Funds Rate for such day shall be the average 
rate quoted to Agent on such day on such transactions as determined by Agent. 

“Replacement Lender” has the meaning set forth in Section 11.17(c). 

“Settlement Service” has the meaning set forth in Section 11.17(a)(v). 

ARTICLE 12 - MISCELLANEOUS 

Section 12.1 Survival.  All agreements, representations and warranties made herein and 
in every other Financing Document shall survive the execution and delivery of this Agreement 
and the other Financing Documents and the other Operative Documents.  The provisions of 
Section 2.9 and Articles 11 and 12 shall survive the payment of the Obligations (both with 
respect to any Lender and all Lenders collectively) and any termination of this Agreement and 
any judgment with respect to any Obligations, including any final foreclosure judgment with 
respect to any Security Document, and no unpaid or unperformed, current or future, Obligations 
will merge into any such judgment. 

Section 12.2 No Waivers.  No failure or delay by Agent or any Lender in exercising 
any right, power or privilege under any Financing Document shall operate as a waiver thereof 
nor shall any single or partial exercise thereof preclude any other or further exercise thereof or 
the exercise of any other right, power or privilege.  The rights and remedies herein and therein 
provided shall be cumulative and not exclusive of any rights or remedies provided by law.  Any 
reference in any Financing Document to the “continuing” nature of any Event of Default shall 
not be construed as establishing or otherwise indicating that any Borrower or any other Credit 
Party has the independent right to cure any such Event of Default, but is rather presented merely 
for convenience should such Event of Default be waived in accordance with the terms of the 
applicable Financing Documents. 

Section 12.3 Notices. 

(a) All notices, requests and other communications to any party hereunder 
shall be in writing (including prepaid overnight courier, facsimile transmission or similar 
writing) and shall be given to such party at its address, facsimile number or e-mail address set 
forth on the signature pages hereof (or, in the case of any such Lender who becomes a Lender 
after the date hereof, in an assignment agreement or in a notice delivered to Borrower 
Representative and Agent by the assignee Lender forthwith upon such assignment) or at such 
other address, facsimile number or e-mail address as such party may hereafter specify for the 
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purpose by notice to Agent and Borrower Representative; provided, however, that notices, 
requests or other communications shall be permitted by electronic means only in accordance 
with the provisions of Section 12.3(b) and (c).  Each such notice, request or other communication 
shall be effective (i) if given by facsimile, when such notice is transmitted to the facsimile 
number specified by this Section and the sender receives a confirmation of transmission from the 
sending facsimile machine, or (ii) if given by mail, prepaid overnight courier or any other means, 
when received or when receipt is refused at the applicable address specified by this Section 
12.3(a). 

 
(b) Notices and other communications to the parties hereto may be delivered 

or furnished by electronic communication (including e-mail and Internet or intranet websites) 
pursuant to procedures approved from time to time by Agent, provided, however, that the 
foregoing shall not apply to notices sent directly to any Lender if such Lender has notified the 
Agent that it is incapable of receiving notices by electronic communication.  The Agent or 
Borrower Representative may, in their discretion, agree to accept notices and other 
communications to them hereunder by electronic communications pursuant to procedures 
approved by it; provided, however, that approval of such procedures may be limited to particular 
notices or communications. 

(c) Unless the Agent otherwise prescribes, (i) notices and other 
communications sent to an e-mail address shall be deemed received upon the sender’s receipt of 
an acknowledgment from the intended recipient (such as by the “return receipt requested” 
function, as available, return e-mail or other written acknowledgment), and (ii) notices or 
communications posted to an Internet or intranet website shall be deemed received upon the 
deemed receipt by the intended recipient at its e-mail address as described in the foregoing 
clause (i) of notification that such notice or communication is available and identifying the 
website address therefor; provided, however, that if any such notice or other communication is 
not sent or posted during normal business hours, such notice or communication shall be deemed 
to have been sent at the opening of business on the next Business Day. 

Section 12.4 Severability.  In case any provision of or obligation under this Agreement 
or any other Financing Document shall be invalid, illegal or unenforceable in any jurisdiction, 
the validity, legality and enforceability of the remaining provisions or obligations, or of such 
provision or obligation in any other jurisdiction, shall not in any way be affected or impaired 
thereby. 

Section 12.5 Headings.  Headings and captions used in the Financing Documents 
(including the Exhibits, Schedules and Annexes hereto and thereto) are included for convenience 
of reference only and shall not be given any substantive effect. 

Section 12.6 Confidentiality.  Agent and each Lender shall hold all non-public 
information regarding the Credit Parties and their respective businesses identified as such by 
Borrowers and obtained by Agent or any Lender pursuant to the requirements hereof in 
accordance with such Person’s customary procedures for handling information of such nature, 
except that disclosure of such information may be made (a) to their respective agents, employees, 
Subsidiaries, Affiliates, attorneys, auditors, professional consultants, rating agencies, insurance 
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industry associations and portfolio management services, (b) to prospective transferees or 
purchasers of any interest in the Loans, the Agent or a Lender, provided, however, that any such 
Persons are bound by obligations of confidentiality, (c) as required by Law, subpoena, judicial 
order or similar order and in connection with any litigation, (d) as may be required in connection 
with the examination, audit or similar investigation of such Person, and (e) to a Person that is a 
trustee, investment advisor, collateral manager, servicer, noteholder or secured party in a 
Securitization (as hereinafter defined) in connection with the administration, servicing and 
reporting on the assets serving as collateral for such Securitization. For the purposes of this 
Section, “Securitization” shall mean (i) the pledge of the Loans as collateral security for loans to 
a Lender, or (ii) a public or private offering by a Lender or any of its Affiliates or their respective 
successors and assigns, of securities which represent an interest in, or which are collateralized, in 
whole or in part, by the Loans.  Confidential information shall include only such information 
identified as such at the time provided to Agent and shall not include information that either:  
(y) is in the public domain, or becomes part of the public domain after disclosure to such Person 
through no fault of such Person, or (z) is disclosed to such Person by a Person other than a Credit 
Party, provided, however, Agent does not have actual knowledge that such Person is prohibited 
from disclosing such information.  The obligations of Agent and Lenders under this Section 12.6 
shall supersede and replace the obligations of Agent and Lenders under any confidentiality 
agreement in respect of this financing executed and delivered by Agent or any Lender prior to 
the date hereof. 

Section 12.7 Waiver of Consequential and Other Damages.  To the fullest extent 
permitted by applicable law, no Borrower shall assert, and each Borrower hereby waives, any 
claim against any Indemnitee (as defined below), on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of this Agreement, any other Financing Document or any 
agreement or instrument contemplated hereby or thereby, the transactions contemplated hereby 
or thereby, any Loan or the use of the proceeds thereof.  No Indemnitee shall be liable for any 
damages arising from the use by unintended recipients of any information or other materials 
distributed by it through telecommunications, electronic or other information transmission 
systems in connection with this Agreement or the other Financing Documents or the transactions 
contemplated hereby or thereby. 

Section 12.8 GOVERNING LAW; SUBMISSION TO JURISDICTION.   

(a) THIS AGREEMENT, EACH NOTE AND EACH OTHER FINANCING 
DOCUMENT, AND ALL MATTERS RELATING HERETO OR THERETO OR ARISING 
THEREFROM (WHETHER SOUNDING IN CONTRACT LAW, TORT LAW OR 
OTHERWISE), SHALL BE GOVERNED BY, AND SHALL BE CONSTRUED AND 
ENFORCED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF MARYLAND, 
WITHOUT REGARD TO CONFLICTS OF LAWS PRINCIPLES.   

(b) EACH PARTY HERETO HEREBY CONSENTS AND AGREES THAT 
THE BANKRUPTCY COURT SHALL HAVE EXCLUSIVE JURISDICTION (OR IF THE 
BANKRUPTCY COURT DOES NOT HAVE JURISDICTION, ANY FEDERAL OR STATE 
COURT OF COMPETENT JURISDICTION LOCATED IN THE STATE OF MARYLAND) 
TO HEAR AND DETERMINE ANY CLAIMS OR DISPUTES BETWEEN THE PARTIES 
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HERETO, ON THE ONE HAND, AND ANY AGENT OR ANY LENDER, ON THE OTHER 
HAND, PERTAINING TO THE AGREEMENT OR ANY OF THE OTHER FINANCING 
DOCUMENTS OR TO ANY MATTER ARISING OUT OF OR RELATING TO THIS 
AGREEMENT OR ANY OF THE OTHER FINANCING DOCUMENTS; PROVIDED THAT 
EACH PARTY ACKNOWLEDGES THAT ANY APPEALS FROM THE BANKRUPTCY 
COURT MAY HAVE TO BE HEARD BY A COURT OTHER THAN THE BANKRUPTCY 
COURT; PROVIDED, FURTHER, THAT NOTHING IN THE AGREEMENT SHALL BE 
DEEMED OR OPERATE TO PRECLUDE ANY AGENT OR ANY LENDER FROM 
BRINGING SUIT OR TAKING OTHER LEGAL ACTION IN ANY OTHER JURISDICTION 
TO REALIZE ON THE COLLATERAL OR ANY OTHER SECURITY FOR THE 
OBLIGATIONS, OR TO ENFORCE A JUDGMENT OR OTHER COURT ORDER IN 
FAVOR OF THE LENDER.  EACH PARTY HERETO EXPRESSLY SUBMITS AND 
CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY ACTION OR SUIT 
COMMENCED IN ANY SUCH COURT, AND EACH PARTY HEREBY WAIVES ANY 
OBJECTION THAT SUCH PARTY MAY HAVE BASED UPON LACK OF PERSONAL 
JURISDICTION, IMPROPER VENUE OR FORUM NON CONVENIENS, AND HEREBY 
CONSENTS TO THE GRANTING OF SUCH LEGAL OR EQUITABLE RELIEF AS IS 
DEEMED APPROPRIATE BY SUCH COURT. 

(c) Each Borrower, Agent and each Lender agree that each Loan (including 
those made on the Closing Date) shall be deemed to be made in, and the transaction 
contemplated hereunder and in any other Financing Documents shall be deemed to have been 
performed in, the State of Maryland. 

Section 12.9 WAIVER OF JURY TRIAL.  EACH BORROWER, AGENT AND 
THE LENDERS HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO 
TRIAL BY JURY IN ANY LEGAL ACTION OR PROCEEDING ARISING OUT OF OR 
RELATING TO THE FINANCING DOCUMENTS OR THE TRANSACTIONS 
CONTEMPLATED THEREBY AND AGREES THAT ANY SUCH ACTION OR 
PROCEEDING SHALL BE TRIED BEFORE A COURT AND NOT BEFORE A JURY.  
EACH BORROWER, AGENT AND EACH LENDER ACKNOWLEDGES THAT THIS 
WAIVER IS A MATERIAL INDUCEMENT TO ENTER INTO A BUSINESS 
RELATIONSHIP, THAT EACH HAS RELIED ON THE WAIVER IN ENTERING INTO 
THIS AGREEMENT AND THE OTHER FINANCING DOCUMENTS, AND THAT 
EACH WILL CONTINUE TO RELY ON THIS WAIVER IN THEIR RELATED 
FUTURE DEALINGS.  EACH BORROWER, AGENT AND EACH LENDER 
WARRANTS AND REPRESENTS THAT IT HAS HAD THE OPPORTUNITY OF 
REVIEWING THIS JURY WAIVER WITH LEGAL COUNSEL, AND THAT IT 
KNOWINGLY AND VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS. 

Section 12.10 Publication; Advertisement. 

(a) Publication.  Except as required in connection with the Bankruptcy Cases, 
no Credit Party will directly or indirectly publish, disclose or otherwise use in any public 
disclosure, advertising material, promotional material, press release or interview, any reference 
to the name, logo or any trademark of MCF or any of its Affiliates or any reference to this 
Agreement or the financing evidenced hereby, in any case except (i) as required by Law, 
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subpoena or judicial or similar order, in which case the applicable Credit Party shall give Agent 
prior written notice of such publication or other disclosure, or (ii) with MCF’s prior written 
consent. 

(b) Advertisement.  Each Lender and each Credit Party hereby authorizes 
MCF to publish the name of such Lender and Credit Party, the existence of the financing 
arrangements referenced under this Agreement, the primary purpose and/or structure of those 
arrangements, the amount of credit extended under each facility, the title and role of each party 
to this Agreement, and the total amount of the financing evidenced hereby in any “tombstone”, 
comparable advertisement or press release which MCF elects to submit for publication.  In 
addition, each Lender and each Credit Party agrees that MCF may provide lending industry trade 
organizations with information necessary and customary for inclusion in league table 
measurements after the Closing Date.  With respect to any of the foregoing, MCF shall provide 
Borrowers with an opportunity to review and confer with MCF regarding the contents of any 
such tombstone, advertisement or information, as applicable, prior to its submission for 
publication and, following such review period, MCF may, from time to time, publish such 
information in any media form desired by MCF, until such time that Borrowers shall have 
requested MCF cease any such further publication. 

Section 12.11 Counterparts; Integration.  This Agreement and the other Financing 
Documents may be signed in any number of counterparts, each of which shall be an original, 
with the same effect as if the signatures thereto and hereto were upon the same instrument.  
Signatures by facsimile or by electronic mail delivery of an electronic version of any executed 
signature page shall bind the parties hereto.  This Agreement and the other Financing Documents 
constitute the entire agreement and understanding among the parties hereto and supersede any 
and all prior agreements and understandings, oral or written, relating to the subject matter hereof. 

Section 12.12 No Strict Construction.  The parties hereto have participated jointly in the 
negotiation and drafting of this Agreement.  In the event an ambiguity or question of intent or 
interpretation arises, this Agreement shall be construed as if drafted jointly by the parties hereto 
and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of 
the authorship of any provisions of this Agreement. 

Section 12.13 Lender Approvals.  Unless expressly provided herein to the contrary, any 
approval, consent, waiver or satisfaction of Agent or Lenders with respect to any matter that is 
the subject of this Agreement, the other Financing Documents may be granted or withheld by 
Agent and Lenders in their sole and absolute discretion and credit judgment. 

Section 12.14 Administrative Expenses; Indemnity 

(a) Borrowers hereby agree to promptly pay (i) all costs and expenses of 
Agent (including, without limitation, the fees, costs and expenses of counsel to, and independent 
appraisers and consultants retained by Agent) in connection with the examination, review, due 
diligence investigation, documentation, negotiation, closing and syndication of the transactions 
contemplated by the Financing Documents, in connection with the performance by Agent of its 
rights and remedies under the Financing Documents and in connection with the continued 
administration of the Financing Documents including (A) any amendments, modifications, 

13-22840-rdd    Doc 122-1    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit A   
 Pg 104 of 153



     104 
10844575.4 

consents and waivers to and/or under any and all Financing Documents, and (B) any periodic 
public record searches conducted by or at the request of Agent (including, without limitation, 
title investigations, UCC searches, fixture filing searches, judgment, pending litigation and tax 
lien searches and searches of applicable corporate, limited liability, partnership and related 
records concerning the continued existence, organization and good standing of certain Persons); 
(ii) without limitation of the preceding clause (i), all costs and expenses of Agent in connection 
with the creation, perfection and maintenance of Liens pursuant to the Financing Documents; 
(iii) without limitation of the preceding clause (i), all costs and expenses of Agent in connection 
with (A) protecting, storing, insuring, handling, maintaining or selling any Collateral, (B) any 
litigation, dispute, suit or proceeding relating to any Financing Document, and (C) any workout, 
collection, bankruptcy, insolvency and other enforcement proceedings under any and all of the 
Financing Documents; (iv) without limitation of the preceding clause (i), all costs and expenses 
of Agent in connection with Agent’s reservation of funds in anticipation of the funding of the 
initial Loans to be made hereunder; and (v) all costs and expenses incurred by Lenders in 
connection with any litigation, dispute, suit or proceeding relating to any Financing Document 
and in connection with any workout, collection, bankruptcy, insolvency and other enforcement 
proceedings under any and all Financing Documents, whether or not Agent or Lenders are a 
party thereto.  If Agent or any Lender uses in-house counsel for any of these purposes, 
Borrowers further agree that the Obligations include reasonable charges for such work 
commensurate with the fees that would otherwise be charged by outside legal counsel selected 
by Agent or such Lender for the work performed.  

(b) Each Borrower hereby agrees to indemnify, pay and hold harmless Agent 
and Lenders and the officers, directors, employees, trustees, agents, investment advisors, 
collateral managers, servicers, and counsel of Agent and Lenders (collectively called the 
“Indemnitees”) from and against any and all liabilities, obligations, losses, damages, penalties, 
actions, judgments, suits, claims, costs, expenses and disbursements of any kind or nature 
whatsoever (including the fees and disbursements of counsel for such Indemnitee) in connection 
with any investigative, response, remedial, administrative or judicial matter or proceeding, 
whether or not such Indemnitee shall be designated a party thereto and including any such 
proceeding initiated by or on behalf of a Credit Party, and the reasonable expenses of 
investigation by engineers, environmental consultants and similar technical personnel and any 
commission, fee or compensation claimed by any broker (other than any broker retained by 
Agent or Lenders) asserting any right to payment for the transactions contemplated hereby, 
which may be imposed on, incurred by or asserted against such Indemnitee as a result of or in 
connection with the transactions contemplated hereby or by the other Operative Documents 
(including (i)(A) as a direct or indirect result of the presence on or under, or escape, seepage, 
leakage, spillage, discharge, emission or release from, any property now or previously owned, 
leased or operated by Borrower, any Subsidiary or any other Person of any Hazardous Materials, 
(B) arising out of or relating to the offsite disposal of any materials generated or present on any 
such property, or (C) arising out of or resulting from the environmental condition of any such 
property or the applicability of any governmental requirements relating to Hazardous Materials, 
whether or not occasioned wholly or in part by any condition, accident or event caused by any 
act or omission of Borrower or any Subsidiary, and (ii) proposed and actual extensions of credit 
under this Agreement) and the use or intended use of the proceeds of the Loans, except that 
Borrower shall have no obligation hereunder to an Indemnitee with respect to any liability 
resulting from the gross negligence or willful misconduct of such Indemnitee, as determined by a 
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final non-appealable judgment of a court of competent jurisdiction.  To the extent that the 
undertaking set forth in the immediately preceding sentence may be unenforceable, Borrower 
shall contribute the maximum portion which it is permitted to pay and satisfy under applicable 
Law to the payment and satisfaction of all such indemnified liabilities incurred by the 
Indemnitees or any of them. 

(c) Notwithstanding any contrary provision in this Agreement, the obligations 
of Borrowers under this Section 12.14 shall survive the payment in full of the Obligations and 
the termination of this Agreement. NO INDEMNITEE SHALL BE RESPONSIBLE OR 
LIABLE TO THE BORROWERS OR TO ANY OTHER PARTY TO ANY FINANCING 
DOCUMENT, ANY SUCCESSOR, ASSIGNEE OR THIRD PARTY BENEFICIARY OR 
ANY OTHER PERSON ASSERTING CLAIMS DERIVATIVELY THROUGH SUCH 
PARTY, FOR INDIRECT, PUNITIVE, EXEMPLARY OR CONSEQUENTIAL DAMAGES 
WHICH MAY BE ALLEGED AS A RESULT OF CREDIT HAVING BEEN EXTENDED, 
SUSPENDED OR TERMINATED UNDER THIS AGREEMENT OR ANY OTHER 
FINANCING DOCUMENT OR AS A RESULT OF ANY OTHER TRANSACTION 
CONTEMPLATED HEREUNDER OR THEREUNDER. 

Section 12.15 [Reserved]  

Section 12.16 Reinstatement.  This Agreement shall remain in full force and effect and 
continue to be effective or to be reinstated, as the case may be, if at any time payment and 
performance of the Obligations, or any part thereof, is, pursuant to applicable law, rescinded or 
reduced in amount, or must otherwise be restored or returned by any obligee of the Obligations, 
whether as a fraudulent preference reviewable transaction or otherwise, all as though such 
payment or performance had not been made.  In the event that any payment, or any part thereof, 
is rescinded, reduced, restored or returned, the Obligations shall be reinstated and deemed 
reduced only by such amount paid and not so rescinded, reduced, restored or returned. 

Section 12.17 Successors and Assigns.  This Agreement shall be binding upon and inure 
to the benefit of Borrowers and Agent and each Lender and their respective successors and 
permitted assigns. 

Section 12.18 USA PATRIOT Act Notification.  Agent (for itself and not on behalf of 
any Lender) and each Lender hereby notifies Borrowers that pursuant to the requirements of the 
USA PATRIOT Act, it is required to obtain, verify and record certain information and 
documentation that identifies Borrowers, which information includes the name and address of 
Borrower and such other information that will allow Agent or such Lender, as applicable, to 
identify Borrowers in accordance with the USA PATRIOT Act. 

Section 12.19 Cross Default and Cross Collateralization to Affiliated Obligations. 

(a) Cross-Default.  As stated in Section 10.1, an Event of Default under any of 
the Affiliated Financing Documents shall be an Event of Default under this Agreement.  In 
addition, a Default or Event of Default under any of the Financing Documents shall be an Event 
of Default under the Affiliated Financing Documents. 

13-22840-rdd    Doc 122-1    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit A   
 Pg 106 of 153



     106 
10844575.4 

(b) Cross Collateralization.  Borrowers acknowledge and agree that the 
Collateral securing this Loan also secures the Affiliated Obligations. 

(c) Consent.  Nursing Home, Medical Center and Mt. Vernon, as the 
Borrowers under the Affiliated Financing Documents, authorize Agent from time to time to: 

(i) compromise, settle, renew, extend the time for payment, change 
the manner or terms of payment, discharge the performance of, decline to enforce, or 
release all or any of the Affiliated Obligations, or grant other indulgences to Nursing  
Home, Medical Center or Mt. Vernon in respect thereof, or modify in any manner any 
documents relating to the Affiliated Obligations; 

(ii) declare all Affiliated Obligations due and payable upon the 
occurrence and during the continuance of an Event of Default; 

(iii) take and hold security for the performance of the Affiliated 
Obligations of Nursing Home, Medical Center or Mt. Vernon and exchange, enforce, 
waive and release any such security; 

(iv) apply and reapply such security and direct the order or manner of 
sale thereof as Agent, in its sole discretion, may determine; 

(v) release, surrender or exchange any deposits or other property 
securing the Affiliated Obligations or on which Agent at any time may have a Lien; and 

(vi) apply payments received by Agent from Borrower to any 
Obligations or Affiliated Obligations, as permitted in accordance with the terms of this 
Agreement and in such order as Agent shall determine. 

[SIGNATURES APPEAR ON FOLLOWING PAGES] 
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ANNEXES, EXHIBITS AND SCHEDULES 

ANNEXES 

Annex A Commitment Annex 

EXHIBITS  

Exhibit A [Reserved] 
Exhibit B Compliance Certificate 
Exhibit C Borrowing Base Certificate 
Exhibit D Notice of Borrowing 
Exhibit E Budget 
 
 
SCHEDULES 

Schedule 3.1 Existence, Organizational ID Numbers, Foreign Qualification, Prior Names 
Schedule 3.4 Capitalization 
Schedule 3.6 Litigation 
Schedule 3.13 Taxes 
Schedule 3.14 ERISA 
Schedule 3.17 Material Contracts 
Schedule 3.18 Environmental Compliance 
Schedule 3.19 Intellectual Property 
Schedule 4.4 Insurance 
Schedule 4.9 Litigation, Governmental Proceedings and Other Notice Events 
Schedule 5.1 Debt; Contingent Obligations 
Schedule 5.2 Liens 
Schedule 5.7 Permitted Investments 
Schedule 5.8 Affiliate Transactions 
Schedule 5.11 Business Description 
Schedule 5.14 Deposit Accounts and Securities Accounts 
Schedule 7.4 Post-Closing Obligations 
Schedule 8.1 Licensing 
Schedule 8.2 Exceptions to Healthcare Representations and Warranties 
Schedule 9.1 Collateral 
Schedule 9.2 Location of Collateral 
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Annex A to Credit Agreement (Commitment Annex) 

 
Lender Revolving Loan 

Commitment Amount 
Revolving Loan 

Commitment Percentage 

MidCap Financial, LLC $23,000,000 100% 

TOTALS: $23,000,000 100% 
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Exhibit A to Credit Agreement (Reserved) 
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Exhibit B to Credit Agreement (Compliance Certificate) 

 

[BORROWER REPRESENTATIVE LETTERHEAD] 

COMPLIANCE CERTIFICATE 

Date:  __________, 201_ 

This Compliance Certificate is given by _____________________, a Responsible Officer 
of Sound Shore Medical Center of Westchester, as Borrower Representative (the “Borrower 
Representative”), pursuant to that certain Debtor In Possession Revolving Credit and Security 
Agreement dated as of May ___, 2013 by and among the Borrower Representative, Howe 
Avenue Nursing Home, Inc., The Mount Vernon Hospital, and any additional Borrower that may 
hereafter be added thereto (collectively, “Borrowers”), MidCap Funding IV, LLC, individually 
as a Lender and as Agent (as assigned to it by MidCap Financial, LLC), and the financial 
institutions or other entities from time to time parties hereto, each as a Lender (as such 
agreement may have been amended, restated, supplemented or otherwise modified from time to 
time, the “Credit Agreement”).  Capitalized terms used herein without definition shall have the 
meanings set forth in the Credit Agreement. 

The undersigned Responsible Officer hereby certifies to Agent and Lenders that: 

(a) The financial statements delivered with this certificate in accordance with 
Section 4.1 of the Credit Agreement fairly present in all material respects the results of 
operations and financial condition of Borrowers and their Consolidated Subsidiaries as of the 
dates and the accounting period covered by such financial statements. 

(b) I have reviewed the terms of the Credit Agreement and have made, or caused to 
be made under my supervision, a review in reasonable detail of the transactions and conditions of 
Borrowers and their Consolidated Subsidiaries during the accounting period covered by such 
financial statements, and such review has not disclosed the existence during or at the end of such 
accounting period, and I have no knowledge of the existence as of the date hereof, of any 
condition or event that constitutes a Default or an Event of Default, except as set forth in 
Schedule 1 hereto, which includes a description of the nature and period of existence of such 
Default or an Event of Default and what action Borrowers have taken, are undertaking and 
propose to take with respect thereto. [If none, then so state “None” on Schedule 1.] 

(d) Schedule 9.2 and Schedule 3.1 to the Credit Agreement contain a complete and 
accurate list of all business locations of Borrowers and Guarantors and all names under which 
Borrowers or Guarantors currently conduct business, and there have been no changes in the 
names under which Borrowers or Guarantors conduct business. 

(e) Except as noted on Schedule 2 attached hereto, the undersigned has no knowledge 
of any federal or state tax liens having been filed against the Borrowers, Guarantors or any 
Collateral, and except as noted on Schedule 2 attached hereto, the undersigned has no knowledge 
of any failure of the Borrowers or Guarantors to make required payments of withholding or other 
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tax obligations of the Borrowers or Guarantors during the accounting period to which the 
attached statements pertain or any subsequent period.  [If none, then so state “None” on Schedule 
2.] 

(f) Schedule 5.14 to the Credit Agreement contains a complete and accurate 
statement of all deposit or investment accounts maintained by Borrowers or Guarantors. 

(g) Except as described in Schedule 3.6 of the Credit Agreement and except as noted 
on Schedule 3 attached hereto, the undersigned has no knowledge of any current, pending or 
threatened:  

(i) litigation against the Borrowers, Guarantors or any Affiliates that that 
could reasonably be expected to result in uninsured losses to any Borrower or any of its 
Subsidiaries of Two Hundred Fifty Thousand Dollars ($250,000) or more; 

(ii) inquiries, investigations or proceedings concerning the business affairs, 
practices, licensing or reimbursement entitlements of Borrowers or Guarantors; 

(iii) default by Borrowers or Guarantors under any material contract to which 
either of them is a party, including, without limitation, any leases. 

 [If None, then so state “None” on Schedule 3.] 

(h) No Borrower or Guarantor has acquired, by purchase, by the approval or granting 
of any application for registration (whether or not such application was previously disclosed to 
Agent by Borrowers) or otherwise, any Intellectual Property that is registered with any United 
States or foreign Governmental Authority, or has filed with any such United States or foreign 
Governmental Authority, any new application for the registration of any Intellectual Property, or 
acquired rights under a license as a licensee with respect to any such registered Intellectual 
Property (or any such application for the registration of Intellectual Property) owned by another 
Person, that has not previously been reported to Agent on Schedule 3.17 to the Credit 
Agreement. 

(i) Except as noted on Schedule 4 attached hereto, no Borrower or Guarantor has 
acquired, by purchase or otherwise, any Chattel Paper, Letter of Credit Rights, Instruments, 
Documents or Investment Property that has not previously been reported to Agent on any 
Schedule 4 to any previous Compliance Certificate delivered by Borrower Representative to 
Agent. 

(j) Except as noted on Schedule 5 attached hereto, no Borrower or Guarantor is 
aware of any Commercial Tort Claim that has not previously been reported to Agent on any 
Schedule 5 to any previous Compliance Certificate delivered by Borrower Representative to 
Agent. 

(k) Borrower and Guarantor are in compliance with the covenants contained in 
Article 6 of the Credit Agreement, and in any Guarantee constituting a part of the Financing 
Documents, as demonstrated by the calculation of such covenants below, except as set forth 
below; in determining such compliance, the following calculations have been made: 
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__________. Such calculations and the certifications contained therein are true, correct and 
complete. 

(l) There has been no change to the Organizational Documents of the Borrower since 
the Closing Date. 

 
Schedules to Compliance Certificate 
 
Schedule 1 – Defaults or Events of Default 
Schedule 2 – Federal or State Tax Liens against the Collateral; Withholdings or Tax Obligations 
Schedule 3 – Pending Litigation, Inquiries or Investigations; Defaults under Material Contracts 
Schedule 4 – Chattel Paper, Letter of Credit Rights, Instruments, Documents or Investment 
Property 
Schedule 5 – Commercial Tort Claims 
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The foregoing certifications and computations are made as of ___________________, 
_____ (end of month) and delivered this ____ day of _____________, 201 _ . 

SOUND SHORE MEDICAL CENTER OF 
WESTCHESTER,  
as Borrower Representative 
 
 
By: 
________________________________________ 
Name: 
______________________________________ 
Title:   Authorized Signatory 
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Exhibit C to Credit Agreement (Borrowing Base Certificate) 
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Exhibit D to Credit Agreement (Notice of Borrowing) 

 
[BORROWER LETTERHEAD] 

 
Notice of Borrowing 

Date:  ___________, 201_ 

This Notice of Borrowing is given by _____________________, a Responsible Officer 
of Sound Shore Medical Center of Westchester, as Borrower Representative (the “Borrower 
Representative”), pursuant to that certain Debtor In Possession Revolving Credit and Security 
Agreement dated as of May ___, 2013 by and among the Borrower Representative, Howe 
Avenue Nursing Home, Inc., The Mount Vernon Hospital and any additional Borrower that may 
hereafter be added thereto (collectively, “Borrowers”), MidCap Funding IV, LLC, individually 
as a Lender and as Agent (as assigned to it by MidCap Financial, LLC), and the financial 
institutions or other entities from time to time parties hereto, each as a Lender (as such 
agreement may have been amended, restated, supplemented or otherwise modified from time to 
time, the “Credit Agreement”).  Capitalized terms used herein without definition shall have the 
meanings set forth in the Credit Agreement. 

The undersigned Responsible Officer hereby gives notice to Agent of Borrower 
Representative’s request to borrow $_____________ of Revolving Loans on __________ ____, 
201__.  Attached is a Borrowing Base Certificate complying in all respects with the Credit 
Agreement and confirming that, after giving effect to the requested advance, the Revolving Loan 
Outstandings will not exceed the Revolving Loan Limit. 

The undersigned officer hereby certifies that, both before and after giving effect to the 
request above (a) each of the conditions precedent set forth in Section 7.2 have been satisfied, 
(b) all of the representations and warranties contained in the Credit Agreement and the other 
Financing Documents are true, correct and complete as of the date hereof, except to the extent 
such representation or warranty relates to a specific date, in which case such representation or 
warranty is true, correct and complete as of such earlier date, and (c) no Default or Event of 
Default has occurred and is continuing on the date hereof. 
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IN WITNESS WHEREOF, the undersigned officer has executed and delivered this 
certificate this ____ day of ___________, 201__. 

 SOUND SHORE MEDICAL CENTER 
OF WESTCHESTER, 
as Borrower Representative 
 

By:    
Name:   
Title:   Authorized Signatory  
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Schedule 3.1 Existence, Organizational ID Numbers, Foreign Qualification, Prior Names 
  
 
 Borrower:   Sound Shore Medical Center of Westchester 
 Jurisdiction:  New York 
 Type:   Domestic Not-For-Profit Corporation 
 Dept. of State #: 27693 
 Tax ID:   13-1740117 
 
 Borrower:   Howe Avenue Nursing Home, Inc. 
 Jurisdiction:  New York 
 Type:   Domestic Not-For-Profit Corporation 
 Dept. of State #: 229832 
 Tax ID:   23-7000781 
 
 Borrower:   The Mount Vernon Hospital 
 Jurisdiction:  New York 
 Type:   Domestic Not-For-Profit Corporation 
 Dept. of State #: 26420 
 Tax ID:   13-1740115 
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Schedule 3.4 Capitalization 
 
 

 Borrower: Sound Shore Medical Center of Westchester 
 Authorized Equity Securities: None 
 Board Members: 
  

Board of Governors 
 Mauro C. Romita 
 George T. Erbe 
 Carol A. Petrillo 
 Stewart J. McMillan 
 Lawrence J. Ruisi 
 Hon. Noam Bramson 
 Robert P. Balachanfran 
 Daniel F. Cremins 
 Hon. Kathie E. Davidson 
 John J. Dooner 
 Louis B. Frost 
 John A. Geoghegan 
 Richard C. Gay 
Daniel Ginsberg, M.D. 
 Lorri Gorman 
 Timothy C. Idoni 
 Maryellen Johnston 
 Theodore Keltz, M.D. 
 Charles H. McCabe 
 Jeffrey R. Powers 
 Mary M. Savage 
 John R. Spicer 
 Stephen J. Tenore 
 Mark Weigle, M.D. 
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 Borrower: Howe Avenue Nursing Home, Inc. 
 Authorized Equity Securities: None 
 Board Members: 
  

Board of Directors 
George T. Erbe 
Louis B. Frost 
Jeffrey R. Powers 
Carol A. Petrillo 
Mauro C. Romita 
Lawrence J. Ruisi 
Mary M. Savage 
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 Borrower: The Mount Vernon Hospital 
 Authorized Equity Securities: None 
 Board Members: 
  

Board of Trustees 
Dariush Alaie, M.D. 
Rev. Wendell Elliott Baisden 
Vincent M. Bufano 
Pat Capasso 
Samuel Consolazio 
Hon. Ernest D. Davis 
Anthony V. DeBellis 
Rev. Troy Preston DeCohen 
Darren DeVerna 
Richard J. Naclerio 
Richard l. Petrillo, M.D. 
John R. Spicer 
Silburn Thomas, M.D. 
Danna Wood 
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Schedule 3.6 Litigation 
  

 
Case Number Caption of Suit Nature of Proceeding Court or Agency 

and Location 
Covered by 
Insurance 

09 CV 00010 Alexis Pena, by his m/n/g, Victoria Trejo v. 
USA and SSMC 

Alleged Medical 
Malpractice Claim 

SDNY Yes 

12 Civ. 3614 Howard Gale v. Smith & Nephew, Inc., 
SSMC, Specialty Orthopaedics, PLLC, Dr. 

Steven Zelicof, Dr. Vaishsfee R. Shukla, Dr. 
Ognian I. Boulev, Dr. Michael S. 

Ackerman, Dr. Yigal Samoch, Dr. Ira 
Novich, P.A. Courtney Kuhn, P.A. Craig S. 
Steinberg, P.A. Michael J. Cicatelli, Nurse. 

J. Delacruz, Nurse K. Miller, Nurse D. 
Brown, Nurse Vennetta L/ Doles and 

Nurse C.D. 

Alleged Medical 
Malpractice Claim 

SDNY Yes 

Index No. 11251/08  Jocelyn Carter, as Admin. of the Estate of 
Brian Bennett, deceased v. Dr. Katayun 
Mama, Elizabeth Mellia,RN, and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 11681/09  Giovanna Morales v. Dr. Loreceli A. 
Quintos, Dr. M. Wm. Sloan, Dr. Enyioma 

Nwankpa, Dr. Chaudry Hameed, Dr. Bruce 
Walsh, Dr. V. Botabula and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 1412/09  Aaron Murray v. Westchester County 
Health Care Corp. and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 1592/05 Louis J. Galgano v. Dr. Donald Scott Miller, 
Westchester Heart Specialists, LLP, Dr. 

Jeffrey Lederman, SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 16152/05 Yordi Guerra, by his m/n/g, Lilian Guerra 
v. SSMC, Dr. Kevin Meacham, Dr. Romelle 

J. Maloney, Dr. Jennifer Harper and Dr. 
Tristan DaChuna 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 16643/09 Salvatore Porretto, Indiv. and on behalf of 
the Estate of Josephine Porretto and 

Stephen Porretto v. Dr. Maddu S. Rangraj, 
Dr. Venkatesh Sasthakinar, Dr. 

Amirhissein Paymon Mahfoozi, SSMC 
a/k/a SSHS 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 17575/10  Mary Maher and William Maher v. Dr. 
Michael A. Mecca, Dr. Ira S. Novich, New 
Rochelle Radiology Associates, P.C., Dr. 

Erica Krauss, Dr. Remus Moucha, Dr. 
Hillary Biberman, Manor Medical Offices, 

P.C., and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 18821/09  Ronald Harris & Cynthia Harris v. SSMC, 
Dr. Richard Karanfilian and Dr. James 

McWilliam 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 20380/12 Loretta Dolphus and Nathaniel Graham v. 
SSMC and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 20913/05 Lizette Rodriguez, m/n/g of Trinity Jenkins 
and Lizette Rodriguez v. SSMC, Dr. “John” 

Moneke, Dr. Lorcelli Quintos; Lorcelli 
Quintos, M.D. P.C., Dr. Jennifer Harper 

and Jennifer Harper, M.D. P.C. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 
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Index No. 21161/09 Pedro U. Gonzalez v. SSMC and The 
Winifred Masterson Burke Rehanilitation 

Hospital 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 21731/11  Leslie Trammell and Tracey Mitchell, as 
Admin. of the Estate of Kathy M. 

Berryman v. Dr. Peter Ejor Nnaemeka, Dr. 
Raheel Shafi, Dr. “John/Jane” Rivera, 
Nurse Peta Ann Gayle,  Nurse Elaine 

Podszus, and SSMC, 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 22877/12  John Lombardi v. Dr. Bernard Bernhardt, 
Dr. Elizabeth Phillips, Dr. Warren Geisler, 
Dr. Howard Kivell, Dr. Stephen C. Klass, 

Dr. Marc R. Samolsky, Advanced Oncology 
Associates, LLP, medical Renal Associates, 

P.C., Associates for Urologic Care, P.C., 
Stephen C. Klass MD, P.C., SSMC, 

Emergency Medical Associates, PLLC, 
Emergency Medical Association-Sound 

Shore, PLLC and Emergency Medical 
Associates/CHS, LLC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 23006/12 Toure Edjang, An Infant by Kushana Peat-
Edjang and Deogracias Edjang, Her 
parents and atural guardians, and 

Kushanan Peat-Edjang and Decgracias 
Edjang, Individually, v. Dr. Rozafa L. Pali, 

Dr. Kevin L. Meacham, Dr. Scott M. 
Sickles, Dr. Jeffrey Stein, SSMC, 

Emergency Medical Associates, PLLC, 
Emergency Meedical Association-Sound 

Shore, PLLC, Emergency Medical 
Associates/CHS, LLC, and We Care 

Women’s medical Services, P.C. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 23331/05  Anthony Garrio v. Montefiore Hospital, 
SSMC and Dr. Michael Palmeri 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 23369/05 The Estate of Desiree Weeks by Brenda 
Phillips, Ebony Coleman by Brenda 

Phillips, Brian Weeks by Brenda Phillips 
and Brenda Phillips v. Dr. Peter Fauci, Dr. 

Morton Hantman, SSMC and Dr. Shelly 
Weiner 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 24358/10  Jorge Joanen v. Dr. Joseph Ponticello, Dr. 
Edward Gundy, Dr. Robert Cristofaro, 
SSMC and The Westchester Medical 

Group 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 24409/99 Amari Sherrill, by his m/n/g Marie 
Ferguson and Marie Ferguson v. SSMC, 

Dr. Lorceli A.Quintos, Dr. Johannes 
Hermanto, Dr. Jean Claude Germain, MV 

Neighborhood Health Center 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 26285/09 Denise Colombo and John Colombo v. 
New Rochelle Medical Services, P.C., Dr. 
Cheryl Y. Counsel, Olga Waters, P.A., Dr. 

Amy Levav; Dr. Maritza Cruz; Hudson 
Valley Radiology Associates, PLLC, Central 

Imaging Associates, PLLC, Dr. Robert F. 
Mackey, Dr. Nelville Glajchen, Dr. Peter A. 

Fauci and Peter A. Fauci Jr., M.D., P.C. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 
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Index No. 26856/10 Dalai Maruri, by her m/n/g Arminda 
Mauri and Arminda Mauri v. Janice 

Bistritz, N.P., SSMC and Sound Shore 
Children’s Medical Group 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 27658/10  Greg Foster, as Admin. of the Estate of 
Geneva Ackridge v. SSMC and Dr. Bruce 

Walsh 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 
306572/08  

Carmen Nieves v. Dr. Michael Palmeri, 
Michael Palmeri M.D., P.L.L.C, Richard 

Alan Cohen, P.A., “John/Jane” Steinberg, 
P.A. and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 
306725/08 

Patricia Henry as Administrix of the Estate 
of Verda Henry v. SSMC, Dr. 

Shashiskekhar Palekar, and Palekar Family 
Medical Services, P.C. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 
308459/12  

Sergio Lopez, as Administrator of the 
Estate of Tara Lopez v. NYC Fire 

Department, Ambulance of NYC, City of 
New York, Montefiore Medical Center, 

SSMC and Dumont Center for 
Rehabilitation and Nursing Care 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 
309022/10  

Gloria Felton. As Admin. of the Estate of 
Pearl Felton v. Montefiore Medical Center 

and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 
310119/11 

Rose Zair v. Dr. Seth Gendler, Dr. Robert 
Santopietro, Dr. Sherrilyn Detiquez, Dr. 

Vivek Lingiah, SSMC and Dr. “John/Jane” 
Habib 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 38010/09 William P. Furey, as Executor of the Estate 
of Virginia T. Greco, Deceased v. Sunrise 
Senior Living, Sunrise Senior Living, Inc., 
Sunrise Senior Living Management, Inc., 

Sunrise Senior Living Services, Inc., Sound 
Shore Medical center of Westchester, 
Sound Shore Medical Center, Jewish 
Home Lifecare, SRN Corporation and 

Sarah Neuman Center for Healthcare and 
Rehabilitation The Jewish Home and 

Hospital 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Suffolk County 

Yes 

Index No. 4083/11 Bernadette Falletta v. Dr. Robert Yarrish, 
Dr. Douglas Kaiden, Dr. Prasanta Basak 

and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 4186/11 Walter L. Brown, as Admin. of the Estate 
of Dovie L. Patterson, and Walter L. 

Brown v. SSMC, Helen & Michael Schaffer 
Extended Care Center and SSHS 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 4546/10  Joane Faraone, as Admin. of the Goods, 
Chattels and Credits of the Estate of 

Amelia A. Marra v. Dr. Madhu S. Rangraj, 
Dr. Leonard Maffucci, Dr. Venkatesh 

Sasthakonar Esackimuth, Dr. E. Aquista, 
Sound Shore Surgical Associates of New 
Rochelle, LLP, Dr. Joseph E. Casino, Dr. 
Michael Mandel, Pulmonary and Sleep 

Specialists of Southern Westchester, LLC, 
Dr. George Joseph Stivala, Dr. Aaron  , Dr. 
Firas Abdulheim Hamdi, Dr. Samer Arab, 

Dr. Daniel Paul Hoffman and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 
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Index No. 50006/11  Maria DiFatta, as Admin. of the Estate of 
Mario DiFatta v. Dr. Richard Karanfilian, 

Dr. Anton Galitsky, Dr. Katayun Mama, Dr. 
Ligija Rociunas, Dr. George Stivala, Dr. 

Vincent A. Cirillo, Dr. Hershel Ozick and 
SSMC/Sound Shore Medical Systems, Inc. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 50221/11  Emilia Prince v. Stephen Veefkind, RN and 
SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 50322/11  Rondeen Walters v. Dr. Madhu Rangraj, 
Dr. Leonard Muffucci, Dr. Seth Gendler, 

SSMC, Sound Shore Surgical Associates of 
New Rochelle, LLP and Sound Shore 

Bariatric Surgery Center 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 50413/11  Gaetana E. Ingrassia and Joseph Ingrassia 
v. Dr. Brian Matier, Dr. Denise 

McCormack, Ann Thomas, R.N., Dr. 
Charles Bruce Walsh, Charles Bruce Walsh 
MD LLP, Sound Shore Surgical Associates 

of New Rochelle, LLP and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 50470/11 Patricia Nardozzi, as the Admin. of the 
Estate of Magdaleno Ignacio Alonso Cruz 

and Patricia Nardozzi, Individually  v. 
SSMC, Dr. Wayne Abrahams and Dr. Ligjia 

Rociunas 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 50982/12 Carol D’Ancona, Individually and as 
Administratrix of the Estate of Philip 

D’Ancona v. SSMC, Dumont Center for 
Rehabilitation and Nursing, and Dumont 

Masonic Nursing Home 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51053/13  Winifred Haughey, a/k/a Una Haughey v. 
Dr. Mark Kindschuh and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51100/13 Frank Allgaier v. Dr. Robert Cristoforo, Dr. 
John Nelson, SSMC, Cabrini Nursing and 

Rehabilitation Center 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51216/13 Aurelia Herrera v. Dr. Robert Santopietro, 
Dr. Srikanth Parsi and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51706/12 Clora Jackson, as Admin. of the Estate of 
Paul Jackson, Sr. v. Dr. Seung Ook Lee, 

Mohammad Ahsan, Dr. Jeffrey Lederman, 
Dr. Anna Kazanshaya, Dr. Steven Zelicof, 

Dr. Michelle Thompson, Dr. Sung Wu Sun, 
SSHS, Inc., Geriatric Medical Service, PLLC, 

Specialty Orthopaedics, PLLC, Sung Wu 
Sun, M.D., P.C., Wartburg Nursing Home, 

Inc., TMVH, SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51925/12 Audrey Panteles and Theodore Panteles v. 
Dr. Benjamin Berenfeld, Specialty 

Orthopaedics, PLLC, and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 53891/11 Phyllis Carcia v. Dr. Keneil We Tlaang and 
SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 53917/13 Javier Rosenzwaig, as Administrator of the 
Estate of Maximo Rosenzwaig, and Javier 

Rosenzwaig, Individually v. SSMC, MS 
Acquisition I, LLC d/b/a Westchester 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 
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Center for Rehabilitation & Nursing, Dr. 
Vanessa G. Completo Buot, Dr. 

Christopher O. Adubor, Dr. Stephen H. 
Jesmajian and Dr. Daniel H. Pomerantz 

Index No. 56349/11 Rhonda Metz v. SSMC Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 5708/10  Eileen Vega v. Dr. James R. McWilliam, 
Specialty Orthpadics, PLLC and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 59526/11  Reinaldo Alves DaCosta v. Dr. Steven S. 
Klein, Steven S. Klein, M.D., P.C., and 

SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 59576/12 Public Administrator of Westchester 
County as Administrator of the Estate of 
Perry Tucker v. Glen Island Nursing and 

Rehabilitation Center and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 60511/11 Sandra Weinstein and Jonathan 
Weinstein, as parents and natural 

guardians of Evan Weinstein, an infant 
and Sandra Weinstein and Jonathan 
Weinstein, individually v. Nurse A. 
Villanueva, Dr. Victor Moneke, Dr. 

Mostafa S. Hassan, Dr. Stephen Piazza and 
SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 61665/12  Martha Kathy Guadagnolo and Eugene 
Guadagnolo v. Dr. Seth L. Gendler 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 62564/12 Jennifer Slade v. Dr. Ashutosh Kaul, 
Surgical Intensivists, P.C., Dr. Tunc 

Aksehirli, Dr. David Cho and Westchester 
County Health Care Corp. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 63386/12 Janet White by Henry White her Power of 
Attorney and Janet White individually 

v.SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 66276/12 Jean Sinatra v. SSMC Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 6698/05 Trevaun Wright by her m/n/g Tracey 
Wright and Tracey Wright v. Dr. Claudette 
Anderson, Dr. Thomas Clough, Dr. Lillian 
Gonzalez, Dr. Jennifer Harper, and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 68016/12 Sharif Washington v. SSMS and Dr. Hilton 
Mirels 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 6832/10  Gwendolyn Snipes v. SSMC, CAN Vanetta 
“Doe”, Nurse “Jane Doe” 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 8349/10  Jose Salazar v. SSMC, Dr. Rameshchandra 
Shukla and Dr. Katayun Mama 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 12891/07 Amari Sherrill by his m/n/g Marie F 
Ferguson and Marie Ferguson v. Dr. Jean 

Claude Bermain and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 
307712/11 

James Ferguson and Jean Ferguson v. Dr. 
Melanie Moses, Dr. Herman Lubetsky, 

Montefiore Medical Group, Montefiore 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 
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Medical Center, Dr. Robert Wilkins, 
Robert Wilkins, M.D., P.C. and SSMC 

Index No. 7377/07 Darlene Clanton v. Westchester 
Ambulatory Surgery Center, SSMC and Dr. 

Michael Palmeri 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

 CV-10-6003939 Vivian Gagliano and Philip Gagliano v. 
Advanced Specialty Care, PC, Joseph R. 
Gordon, Danbury Hospital, and Venkata 

Bodavula 

Alleged Medical 
Malpractice Claim 

Superior Court of 
Connecticut 

Yes 

  1199 SEIU Breach of CBA AAA (Labor) No 
Index No. 
121551/06 

New York Dialysis Services, Inc. and 
Fresenius USA, Inc. v. Sound Shore 

Medical Center of Westchester 

Breach of Contract Sup. Court 
Westchester 

County 

No 

Index No. 6291/11 Sound Shore Medical Center v. Romelle 
Maloney, M.D 

Breach of Contract Sup. Court 
Westchester 

County 

No 

 Docket No. MJ-
38123-CV-0000065-
2013 

Advanced Surgical v. Sound Shore Medical 
Center of Westchester 

Breach of Contract Commonwealth 
of PA; 

Montgomery Co. 

No 

 A-022213-1077 Apogee Consulting Group, Inc. v. Sound 
Shore Health System, Inc. 

Breach of Contract American Health 
Lawyers 

No 

 13-CV-0225 Boston Scientific, Corp v. Sound Shore 
Medical Center of Westchester 

Breach of Contract US District Court; 
SO. District 

No 

 Index No. 53119/13 Carstens, Inc. v. Sound Shore Medical 
Center of Westchester 

Breach of Contract Sup. Court 
Westchester 

County 

No 

 Index No. 51337/13 Complete Management Solutions, LLC v. 
Sound Shore Health System, Inc. 

Breach of Contract  Sup. Court 
Westchester 

County 

No 

 Index No. 55701/13 Health/Resources of Optimization, Inc.  v. 
Sound Shore Medical Center of 

Westchester 

Breach of Contract  Sup. Court 
Westchester 

County 

No 

 Index No. 
600916/13 

Mullooly, Jefferey, Rooney & Flynn, LLP v. 
Sound Shore Medical Center of 

Westchester and Sound Shore Health 
System, Inc. 

Breach of Contract  Sup. Court  
Nassau Co. 

No 

 12-CV-7872 National Wound Care & Hyberbaric 
Services Inc. v. Sound Shore Health 

System, Inc. 

Breach of Contract  US District Crt, SD 
of NY 

No 

 Index No. 54262/13 Peak Performance, Inc. v. Sound Shore 
Medical Center of Westchester  

Breach of Contract  Sup. Court 
Westchester 

County 

No 

 Claim. No. 002-
OF4-WU4 

QualCode, Inc. v. Sound Shore Health 
System, Inc. 

Breach of Contract  AAA 
(commercial) 

No 

 Index No. 55150/13 Smith's Medical ASD, Inc. v. Sound Shore 
Medical Center of Westchester  

Breach of Contract  Sup. Court 
Westchester 

County 

No 

 CV-443-13 Stephen Bluth, ADR, Inc. v. Sound Shore 
Medical Center of Westchester  

Breach of Contract  City Court, City of 
NR 

No 

 Index No. 53540/13 The Trio Company, Inc. v. Sound Shore 
Medical Center of Westchester  

Breach of Contract  Sup. Court 
Westchester 

County 

No 

 Index No. 
501776/13 

White Glove Placement, Inc. v. Sound 
Shore Health System, Inc. 

Breach of Contract  Sup. Court Kings 
Co. 

No 

 Index No. 63680/12 Zimmet Healthcare Services Group, L.L.C. 
v. Sound Shore Health System, Inc. 

Breach of Contract  Sup. Court 
Westchester 

No 
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County 
 Case No. 10158460 Djoka Nikac v. Sound Shore Medical 

Center of Westchester  
Claim of 

Discrimination 
NYSDHR No 

 Case No. 10158973 Macclaring Blanchard v. Sound Shore 
Medical Center of Westchester 

Claim of 
Discrimination 

NYSDHR No 

 Index No. 60196/12 Globus Medical, Inc. v. Sound Shore 
Medical Center of Westchester  

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Index No. 7494/12 Graybar Electric Co., Inc. v. The Mount 
Vernon Hospital, Sound Shore Medical 

Center of Westchester and Sound Shore 
Health System, Inc. 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Index No. 70203/12 New York Medical College v. Sound Shore 
Medical Center of Westchester 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Index No. 51091/12 NuEnergen, LLC v. Sound Shore Medical 
Center of Westchester, The Mount 
Vernon Hospital and Howe Avenue 
Nursing Home, Inc. d/b/a Schaffer 

Extended Care Center 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Claim No. 13-506-E-
02323-12 

Pride Healthcare v. Sound Shore Medical 
Center of Westchester 

Breach of Contract AAA 
(Commercial) 

No 

 CC-001652-12/NR Robertson Enterprises, Inc. v. Sound 
Shore Medical Center of Westchester 

Breach of Contract City Court, City of 
New Rochelle 

No 

 12CV6917 Summ-it Healthcare, LLC v. Sound Shore 
Medical Center of Westchester 

Breach of Contract US District Court, 
SD of NY 

No 

 Index No. 7584/12 Telehealth Services, a division of Telerent 
Leasing Corporation v. Sound Shore 

Medical Center of Westchester 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Index No. 68761/12 Whitaker Medical, LLC v. Sound Shore 
Medical Center of Westchester and 

Mount Vernon Hospital 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 LT-2665/12 175 Medical Vision Properties, LLC-Suite 
2-2 v. Sound Shore Medical Center of 

Westchester 

Breach of Contract City Court, City of 
New Rochelle 

No 

 LT-62-2013 
LT-63-2013 

C.W. Northridge v. NRHMC Services 
Corporation 

Breach of Contract City Court, City of 
NR 

No 

 LT-2535-12 
Lockwood Realty, LLC-Suite 104 v. NRHMC 

Services Corporation 
Breach of Contract City Court, City of 

NR 
No 

 LT-2532-12 Lockwood Realty, LLC-Suite 205-207 v. 
NRHMC Services Corporation  

Breach of Contract City Court, City of 
New Rochelle 

No 

 LT-2533-12 Lockwood Realty, LLC-Suite 300 v. New 
Rochelle Medical Services, P.C. 

Breach of Contract City Court, City of 
NR 

No 

 LT-2534-12 
Lockwood Realty-Suite 18 v. NRHMC 

Services Corporation 
Breach of Contract City Court, City of 

NR 
No 

 Index No. 402038 Magenta Realty, LLC v. Sound Shore 
Medical Center of Westchester and 

NRHMC Services Corp. 

Breach of Contract City Court, City of 
Bronx 

No 

 Index No. 61558/12 Medical Specialties Distributors, LLC. v. 
Sound Shore Medical Center of 

Westchester and Sound Shore Health 
System, Inc. 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Index No. 51337/13 AMH Healthcare,Inc. v. Sound Shore 
Health System, Inc. 

Breach of Contract Sup. Court 
Westchester 

County 

No 

 Index No. 01-12974 Teligent, Inc. v. Sound Shore Medical 
Center of Westchester 

Preferential 
Payments Made to 

Bankruptcy 
Court, SD of NY 

No 
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SSMC by Telegent 
Case No. 13 300 
2700-10 

1199 SEIU Health Care Workers East and 
Sound Shore Medical Center of 

Westchester 

Termination of Irene 
Andrades 

AAA (Labor) No 

Index No. 51584/13 Angela Lasorsa and Joanne Lasalle-
Herliby, as Co-Administrators of the 

Estate of Rose Ann Tocco v. Dr. Ognian 
Bouhlev and Sound Shore Medical center 

of Westchester 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51182/13 Andrew Encarcion v. Sound Shore Medical 
Center of Westchester 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 55545/13 Francis Massaro v. Sound Shore Medical 
Center of Westchester 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 53518/13 Coratolo & Carrieri Associates, LLC v. New 
Rochelle Sound Shore Housing, LLC and 

Sound Shore Medical Center of 
Westchester 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

Index No. 57565/13 The Outsource Group, Inc. v. Sound Shore 
Medical Center of Westchester 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

Index No. 21777/12 Denise Vinson, as Administratrix of the 
Goods, Chattels and Credit which were of 
Keith Robinson, Deceased v. Dr. Hiyad Al-
Husaini, Dr. John Rao, Dr. Raj Kumar and 

TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

No 

Index No. 
105293/09   

Bernarda Perez and Ivelisse Perez-Ali, Co-
Admin. of the Estate of Victor Farfan v. 

Dr. Keith Edwards and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court New 
York Country 

No 

Index No. 
107608/11 

Theoplis Mutry v. TMVH and Dr. James 
Goldszer 

Alleged Medical 
Malpractice Claim 

Sup. Court NY 
Country 

No 

Index No. 11895/10 Anyiah Smith, an Infant by her Custodian 
and Next Friend, Patricia Copeland v. Dr. 

Joytsna Deshmukh and Michael Pellegrino 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 

Country 

No 

Index No. 20169/10 Douglas Bryan v. TMVH, Dr. Priti Borker 
and Dr. Mahdi Abdullah 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 

Country 

No 

Index No. 20380/12  Loretta Dolphus and Nathaniel Graham v. 
SSMC and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

Yes 

Index No. 30108/10 Mary Ann Cioffi and Ralph Cioffi v. 
Wartburg Adult Care Community and Dr. 

Sung Wu Sun 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 

Country 

No 

Index No. 
305675/10  

Mary Lyn Gordon v. Dr. Kyung Sun Park, 
Dr. Guirlaine Agnant, Dr. Kyung Sun Park, 
M.D., P.C., Guirlaine Agnant, M.D., P.C., 

Women’s Medical Wellness of 
Westchester, PLLC and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

No 

Index No. 
306000/09 

Jettie Brown and Ian Brown v. Dr. Sung 
Wu Sun, Dr. Ogedi Alexander Ohajekwe, 

Dr. Lee Adam Berk, Katherine M. Lai, 
D.P.M., Healing Feet, LLC, TMVH, Joseph 

J. Geldwert, D.P.M. 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

No 

Index No. 3364/06  Angela Santoro, as Amin. of the Estate of  
Concetta Santoro v. TMVH, Dr. Shin Yi, Dr. 

Kyung Kim, Dr. James Efiong,  Dr Chi Ho 
Chang 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 

Country 

No 

13-22840-rdd    Doc 122-1    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit A   
 Pg 132 of 153



 

4423923.6 
10844575.4 

Index No. 4246/11  Brenda Alvarado and Nicholas Alvarado v. 
Dr. Donald F. Roland, Donald F. Roland, 

M.D., P.C., TMVH and SSHS 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Queens Country 

No 

Index No. 4289/09 Ralph Oyague v. Dr. Stephen O. Schwartz 
and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Sullivan Country 

No 

Index No. 50503/12 Patsy Mack-Botwe v. Dr. Barry M. Baylis, 
Dr. Balasa L. Prasad, Mt. Vernon 

Anesthesia, Anesthesia Group at Mt. 
Vernon Hospital, Dr. Aaron Roth 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 

Country 

No 

Index No. 50843/12 David Katz and Shirley Katz v. Mount 
Vernon Dialysis, LLC, SSHS, Individually 
and d/b/a TMVH, Dr. Muhammed Irfan 
Qudir, Nurse Neida Delgado Zayas, John 

Doe and Jane Doe 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 

Country 

No 

Index No. 51706/12 Clora Jackson, as Administratrix of the 
Estate of Paul Jackson, Sr., Deceased v. 

Dr. Seung Ook Lee, Dr. Mohammad 
Ahsan, Dr. Jeffrey Lederman, Dr. Anna 

Kazanskaya, Dr. Steven Zelicof, Dr. 
Michelle Thompson, Dr. Sung Wu Sun, 

SSHS, Inc, Geriatric Medical Service, PLLC, 
Specialty Orthopaedics, PLLC, Sung Wu 
Sun, MD, P.C., Wartburg Nursing Home, 

Inc., TMVH and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 

Country 

Yes 

Index No. 52296/12 Adrienne Lewis v. Dr. Sung Sun, TMVH, 
Mount Vernon Hospital Clinic 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 

Country 

No 

Index No. 52665/11  Beena John v. TMVH, MS Acquisition I, 
LLC, Dr. Satyavathi Sharma, Dr. Francois 

Tellus and Dr. Zoran Svorcan 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 

Country 

No 

Index No. 5706/10  Robert Gentile v. Dr. Bangaruraj 
Kolanuvada, Dr. Paul Koltovich, Dr. 

Thomas J. Price, Jr., Dr. Pavan Madadi, Dr. 
Dariush Alaie, Dr. “John” Raju, MVH 

Medical, P.C. and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 

Country 

No 

Index. No. 
307816/11 

Leonard Reece, Individually and as 
Administrator of the Esate of Silvia Kelly-
Reese, Deceased v. Dr. Dhansukhal Patel, 
TMVH, Dr. Alma Day Anghirang, Dr. Kevin 
Reilly, Montefiore Medical Center North 

and Montefiore Medical Center 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

No 

 Index No. 22876/12 Clement Ferguson v. Dr. Preiti Borker, Dr. 
Bhargavi Mandipalle and The Mount 

Vernon Hospital 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

No 

 12-CV-3345 Roger Crique v. Dr. Richard Magil, Dr. 
Kun-Young Chung and The Mount Vernon 

Hospital 

Alleged Medical 
Malpractice Claim 

SDNY No 

 13-CV-00410 TGC, LLC v. Sound Shore Health System, 
Inc. 

Breach of Contract  US District Court; 
District of MD 

No 

 Index No. 70973/12 Control Point Associates, Inc. v. The 
Mount Vernon Hospital. 

Breach of contract Sup. Court 
Westchester 

Country 

No 

 Index No. 69324/12 Shin I Yi, MD, P.C. Failure to pay balance 
of promissory note 

Sup. Court 
Westchester 

Country 

No 

 Index No. 64542/12 Proformance, Inc. v. Mount Vernon 
Hospital  

Breach of Contract Sup. Court 
Westchester 

No 
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Country 

Index No. 9806/13 United Rentals, Inc. v. Mount Vernon 
Hospital and Sound Shore Medical Center. 

Breach of contract Supreme Court, 
Queens County 

No 
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Schedule 3.13 Taxes 
 
During the first three quarters of 2012, the Medical Center, Mt. Vernon and certain Affiliates failed to file 
state and federal payroll tax returns on a timely basis and failed to pay such taxes on a timely basis.  By 
January 31, 2013, all such returns were filed and by March 31, 2013, all such taxes were paid.  By May 
31, 2013, all federal interest on such taxes was paid and all federal penalties were either paid or abated.  
The Medical Center and Mt. Vernon are in discussions with NYS taxing authorities as to whether any 
interest or penalties remain outstanding. 
 
See Schedule 3.14 below with respect to federal excise taxes of the Medical Center and Mt. Vernon. 
 
All required taxes of the Nursing Home have been paid. 
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Schedule 3.14 ERISA 
 
 
 On March 24, 2003, Sound Shore Medical Center of Westchester (“the Medical Center”) was 
notified by the Pension Benefit Guaranty Corporation (“the PBGC”) that a lien in an amount of 
approximately $33.2 million, representing the PBGC’s  estimate of the unfunded benefit liability of the 
Medical Center’s defined benefit plan, the Cash Balance Retirement Plan for Employees of Sound Shore 
Medical Center of Westchester (“the Plan”), had been filed against substantially all of the assets of the 
Medical Center. On October 31, 2003, the Medical Center entered into a settlement agreement with the 
PBGC to terminate the Plan with an effective date of December 31, 2003. In accordance with the 
settlement agreement, the PBGC assumed the Plan’s liabilities and net assets.  The Medical Center issued 
to the PBGC a note payable in the amount of $23.0 million. The PBGC withdrew its lien and replaced it 
with a lien on certain Medical Center real estate. The note and lien were renegotiated in 2008.  The note 
was written down to $15.8 million, secured by additional real estate, and will be paid over 15 years with 
interest at 7.5%. 
 
 In connection with the unfunded liability included in the agreement with the PBGC, the Medical 
Center has also been assessed excise taxes by the Internal Revenue Service (“the IRS”) for the years in 
which the unfunded liability existed. Over the years since the Plan was terminated in 2003, the Medical 
Center has had some discussions with the IRS regarding the assessed excise taxes.  The last contact with 
the IRS concerning this issue was by way of a telephone call on January 12, 2010 at which time the IRS 
was advised that the amount of the excise tax then owed, including interest, was $1.1 million.  The IRS 
representatives at this time advised that they were researching whether they had the authority to waive the 
claimed excise tax.  The Medical Center has established a reserve in the amount of $500,000 with respect 
to this claim. 
 
 Mt. Vernon previously sponsored the Mount Vernon Hospital Employees Retirement Plan (the 
“Plan”), a defined benefit plan for its employees.  Effective January 1, 1997, Mt. Vernon froze all benefits 
under the Plan.  In 2011, the PBGC determined that Mt. Vernon had failed to make the required minimum 
contributions to the Plan and placed a lien of Mt. Vernon’s property in the amount of $2,726,982.  During 
2011, the Hospital applied to have the PBGC assume control of the plan under a distressed termination 
filing. In 2012, the PBGC agreed that the requirements for a distress termination had been met and 
established July 31, 2010 as the termination date for the Plan.  The PBGC is now the appointed Trustee of 
the Plan and is administering the Plan.  Unresolved at this time is any liability, if any, as a result of the 
federal lien referred to above, any liability, if any, for statutory termination premiums, and any liability, if 
any, for unfunded benefits under the Plan. 

 The Medical Center and Mt. Vernon are parties to collective bargaining agreements with the three 
unions representing their employees, namely, Local 1199 of New York’s Health & Human Service 
Union/SEIU, AFL-CIO (“1199”), the New York State Nurses Association (“NYSNA”), and the 
Teamsters Local 445.  The Medical Center and Mt. Vernon have not always made all of the required 
contributions on a timely basis to the 1199 and NYSNA ERISA plans.  With respect to such late 
payments, 1199 has obtained judgments against the Medical Center and Mt. Vernon but has not sought to 
execute on such judgments.   NYSNA has confirmed arbitration awards that it has obtained against the 
Medical Center and Mt. Vernon for late payments, but has not sought to convert such awards into 
judgments or liens.  The Medical Center and Mt. Vernon continue to make payments to each of these 
unions.  
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Schedule 3.17 Material Contracts 
 
 

(a)  As stated above in Schedule 3.14, there are collective bargaining agreements with the three 
unions representing employees at the Medical Center and Mt. Vernon. 
 
(b)  Medical Center and Mt. Vernon have agreements for managerial services with the following 
companies: 
 
Nutrition Management for management of the Borrower’s food service 
Virtual Radiology for radiology services 
 
Medical Center and/or Mt. Vernon have consulting agreements with the following: 
 
Alvarez & Marsal for financial consulting services 
Convergent Revenue Cycle Management Inc. for revenue collection services 
Cicero Consulting Associates for assistance with CON’s 
Karl Bertrand for assistance with grant applications 
EHR for governmental appeals 
PriceWaterhouseCoopers for tax and audit consulting 
Pharmacy Health Solutions for assistance with pharmacy management  
Recover RX for assistance with indigent patient medication 
 
(c)  Borrowers are a party to the following leases: 
 
Medical Center leases the Goldstein Pavilion from New Rochelle Sound Shore Housing, LLC; 
Medical Center subleases a portion of the Goldstein Pavilion to Nursing Home; 
Medical Center subleases a portion of the Goldstein Pavilion to NEEKLANTH LLC (retail pharmacy); 
Medical Center subleases a portion of the Goldstein Pavilion to physicians employed by Medical Center; 
Medical Center leases a portion of its hospital campus to employed physicians; 
Medical Center leases a portion of the hospital campus to New York Dialysis Services, Inc.; 
Medical Center leases apartments located at 50 Guion Place and 80 Lockwood Avenue from Soundview 
Management Associates, LLC; 
Medical Center leases the first floor of 50 Guion Place from Soundview Management Associates, LLC; 
Medical Center subleases the ground floor of 50 Guion Place to two physician groups;  
Medical Center leases certain of its employees to Nursing Home to provide staffing at Nursing Home; 
Medical Center leases space at 140 Lockwood Avenue for a Lab Collection Station; 
Medical Center leases space at 421 Huguenot Street as a Lab Collection Station; 
Medical Center leases space at 175 Memorial Highway for its Human Resources Department; 
Medical Center leases space at 3401-15 White Plains Road, Bronx for its WIC Program; 
Medical Center leases a portion of its hospital campus for a lobby gift shop;  
Nursing Home leases a portion of its nursing home campus to Jean’s Beauty Service, Inc.  
Mt. Vernon leases a portion of its hospital campus to employed physicians; 
Mt. Vernon leases a portion of its hospital campus to NEEKLANTH LLC (retail pharmacy); 
Mt. Vernon leases a parking garage from The M.V.H. Corporation; 
Mt. Vernon leases a portion of its hospital campus for its lobby coffee shop; 
 
(d)   The Medical Center and/or Mt. Vernon had supplier agreements in 2012 requiring payment of 
more than $1 million to the following suppliers: 
 
Medline Industries 
Amerisourcebergen 
Stryker Orthopaedics 
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Con Edison 
Allscripts Healthcare Solutions, Inc. 
Nutrition Management 
Physicians Reciprocal Insurers 
 
(e) The Medical Center has a third party billing arrangement with Allegiance. 
 Mt. Vernon has a third party billing arrangement with Quality Billing Services. 
 
(f)         Nursing Home is a party to an Operating Agreement dated 10/1/87 with the Medical  
             Center. 
 
(g)        Nursing Home is a party to an agreement with Medical Center to provide laboratory services. 
 
(h) Nursing Home is a party to an agreement Medical Center to provide radiological and diagnostic 
imaging services. 
 
(i) Nursing Home is a party to an agreement with the Sound Shore Dialysis Center to provide 
dialysis services. 
 
(j) Nursing Home is a party to several Transfer Agreements with local hospitals, including Medical 
Center. 
 
(k) Nursing Home is a party to an agreement with Hospice Care in Westchester and Putnam, Inc. 
(“Hospice”) to provide nursing home services for Hospice’s patients. 
 
(l) Nursing Home is a party to an agreement with Jansen Memorial Hospice (“Jansen”) to provide 
nursing home services for Jansen’s patients. 
 
(m) Nursing Home is a party to an agreement with Lovedale Ambulette, Inc. to provide transportation 
services. 
 
(n) Nursing Home is a party to a Professional Services Agreement with Howe Avenue Medical 
Services, P.C. to provide medical services. 
 
(o)  Nursing Home is a party to an agreement with Visiting Nurse Association of Hudson Valley to 
provide discharge planning assistance. 
 
(p) See also Schedule 5.8 for Affiliate Transactions 
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Schedule 3.18 Environmental Compliance 
 

 
 None 
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Schedule 3.19 Intellectual Property 
 

  
 None 
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Schedule 4.4 Insurance 
 
 
Certificates of Insurance are attached for the following insurance policies for the Medical Center,  
Nursing Home and Mt. Vernon are attached: 
  

 Casualty 
 General Liability 
 Professional Liability 
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Schedule 4.9 Litigation, Governmental Proceedings and Other Notice Events 
 
 
There are no matters existing as of the Closing date for which notice would be required under Section 4.9.  
Pending litigation is listed in Schedule 3.6. 
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Schedule 5.1 Debt; Contingent Obligations 
 
 
 Borrowers have incurred the following Secured Debt: 
 
 Lender   Current Amt. Nature of Debt 
 
 Sun Life Assur. Co. 
 of Canada   $  8,980,000 Mortgage Loan (SSMC) 
 DASNY   $  5,187,000 Loan (SSMC) 
 DASNY   $  2,920,000 Loan (SSMC)    
 PBGC   $  5,763,000 Pension Liability (SSMC) 
 PBGC   $  2,726,982 Pension Liability (TMVH) 
 Hudson Valley Bank $     702,790 Term Loan 
 1199 SEIU   $     908,000 Union Payments (SSMC) 
 1199 SEIU   $     496,000 Union Payments (TMVH) 
 Graybar Electric  $       17,458      Mechanics Lien (SSMC) 
 D&D Elevator  $     525,880      Mechanics Lien (SSMC) 
 Omega Environ. Srvcs. $     138,742      Mechanics Lien (SSMC) 
 StonCor Group  $         4,995      Mechanics Lien (TMVH)      
 
See also Schedule 3.14 with respect to the IRS excise tax issue and Medical Center’s union obligations. 
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Schedule 5.2 Liens 
 
 

 Each of the following Liens shall be deemed a “Permitted Lien”: 
 
A  With respect to the Medical Center, a Lien in favor of AmerisourceBergen Drug Corporation, 
identified as filing number 200801140045990, filed with the Office of the Secretary of State of the State 
of New York. 
 
B.  With respect to the Nursing Home, a Lien in favor of the Dormitory Authority of the State of 
New York (“DASNY”) dated 8/11/09 in the amount of $5,000,000 and recorded 10/5/09 as Control No. 
492640704, which shall at all times be subordinated to lien in favor of Agent. 
 
C.   With respect to the Medical Center, the Lien currently in effect in favor of Sun Life Assur. Co. of 
Canada. 
 
D.  With respect to Mt. Vernon, the Lien currently in effect in favor of DASNY.  
 
E.  With respect to the Medical Center, the Liens currently in effect in favor of the PBGC. 
 
F.   With respect to Mt. Vernon, the Lien currently in effect in favor of the PBGC. 
 
G.   With respect to Mt. Vernon, the Lien currently in effect in favor of Hudson Valley Bank. 
 
H.  With respect to the Medical Center and Mount Vernon, the Liens currently in effect in favor of 
1199 SEIU. 
 
I.  With respect to the Medical Center, the Mechanics Lien currently in effect in favor of Graybar 
Electric. 
 
J.  With respect to the Medical Center, the Mechanics Lien currently in effect in favor of D&D 
Elevator. 
 
K. With respect to the Medical Center, the Mechanics Lien currently in effect in favor of Omerga 
Environmental Services. 
 
L.   With respect to Mt. Vernon, the Mechanics Lien currently in effect in favor of StonCor Group. 
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Schedule 5.7 Permitted Investments 
  

 
 None 
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Schedule 5.8 Affiliate Transactions 
 
 

The Borrowers presently engage in the following transactions with Affiliates: 
 

 The Medical Center leases the Goldstein Pavilion from New Rochelle Sound Shore 
Housing, LLC. 

 The Medical Center subleases a portion of the Goldstein Pavilion to the Nursing 
Home. 

 The Medical Center leases certain of its employees to Nursing Home to provide 
staffing and housekeeping services at the nursing home. 

 The Nursing Home engages the Medical Center to provide certain services pursuant 
to the Operating Agreement dated 10/1/1987. 

 The Nursing Home makes certain of its parking spaces available to the Medical 
Center. 

 The Medical Center and Mt. Vernon share services such as financial services, 
informational technology services and management services the costs of which are 
allocated between the parties based upon agreed upon formulae. 

 The Medical Center provides food service and managerial services for the Nursing 
Home the costs of which, including the costs of certain Medical Center management 
employees, are allocated between the parties based upon agreed upon formulae.  

 The Medical Center advances funds for operating purposes to NRHMC Services 
Corp. 

 The Medical Center allocates a portion of its management employees’ time to 
account for work on behalf of the Nursing Home, The Mount Vernon Hospital, 
NRHMC Services Corp., Sound Shore Medical Center of Westchester Foundation, 
and New Rochelle Sound Shore Housing, LLC. 

 The Medical Center, the Nursing Home and the Mount Vernon Hospital engage in 
and will engage in the future in similar transactions of the type and kind described 
above. 
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Schedule 5.11 Business Description 
 
 
The Medical Center is engaged in the business of owning and operating an acute care hospital pursuant to 
Article 28 of New York State’s Public Health Law. 
 
The Nursing Home is engaged in the business of owning and operating a skilled nursing facility and long-
term care center pursuant to Article 28 of New York State’s Public Health Law. 
 
Mt. Vernon is engaged in the business of owning and operating an acute care hospital pursuant to Article 
28 of New York State’s Public Health Law. 
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Schedule 5.14 Deposit Accounts and Securities Accounts 
 
 
The following are the current Deposit Accounts and Securities Accounts of the Medical Center: 
 
Bank Name   Account Number  Type of Account 
 
Bank of America   # 9428382661    General Account 
JPMorgan Chase  # 6701702520    General Account 
JPMorgan Chase  # 816900310    Payroll Account 
JPMorgan Chase  # 134773683    Lockbox (Manual Deposits) 
PNC    # 8611722228    Commercial Lockbox 
PNC    # 8611722236    Government Lockbox 
JPMorgan Chase  # 6700997802    Foundation 
JPMorgan Chase   # 6709092616    Accents 
JPMorgan Chase    # 6709080596    Credit Cards 
JPMorgan Chase    # 6709085512    Savings 
JPMorgan Chase    # 6709009158    Escrow 
Hudson Valley Bank    # 1204412126    Letter of Credit 
 
 
 
The following are the current Deposit Accounts and Securities Accounts of the Nursing Home: 
 
Bank Name   Account Number  Type of Account 
 
JPMorgan Chase  #420-1069327   Manual Deposit Lockbox  
JPMorgan Chase  #937382786   Operating Account 
JPMorgan Chase  #937382794   Government Lockbox 
JPMorgan Chase  #420-1070507   Escrow 
JPMorgan Chase  #3002224891   Money Market 
  
 
The following are the current Deposit Accounts and Securities Accounts of Mt. Vernon: 
 
Bank Name   Account Number  Type of Account 
Key Bank   21006807   Operating (Old) 
Key Bank   21007005   Benefits 
JPMorgan Chase  816900831   Operating 
JPMorgan Chase  816900823   Payroll 
Hudson Valley   1202095801   Dental Benefits/Risk Management 
Hudson Valley   1201715901   Development 

Hudson Valley   1201714001   General Operating 
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Schedule 7.4 – Post Closing Schedule 
 
 

Borrowers shall satisfy and complete each of the following obligations, or provide Agent 
each of the items listed below, as applicable, on or before the date indicated below, all to the 
satisfaction of Agent in its sole and absolute discretion:  
 

1. On or before July 10, 2013, each Borrower shall have delivered a fully-executed 
Deposit Account Control Agreement or Deposit Account Restriction Agreement, as 
applicable, for each Lockbox or other Deposit Account held by Borrowers.  
 
2.  No later than 2 Business Days after Agent’s request, Nursing Home shall deliver 
such modification agreements, mortgage tax affidavits, or similar documents as Agent 
requests in connection with Amendment No. 8 to the Prepetition Term Credit Agreement.  
 
Any Borrower’s failure to complete and satisfy any of the above obligations on or before 

the date indicated above, or failure to deliver any of the above listed items on or before the date 
indicated above, shall constitute an immediate and automatic Event of Default, unless waived or 
extended in writing by Agent. 
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Schedule 8.1 Licensing 
  
 

The certified number of beds in the Medical Center is 252 (Operating Certificate 5904000H 
issued by State of New York, Department of Health).  

 
The certified number of beds in the Nursing Home is 150 (Operating Certificate No. 5904314N 
issued by State of New York, Department of Health). 

 
The certified number of beds in Mt. Vernon is 176 (Operating Certificate No. 5903000H issued 
by State of New York, Department of Health). 
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Schedule 8.2 Exceptions to Healthcare Representations and Warranties 
 
 

The Medical Center and Mt. Vernon are subject to Recovery Audit Contractor (“RAC”) audits by 
independent contractors on behalf of the Centers for Medicare and Medicaid services (“CMS”) and are 
presently undergoing such audits of its Medicare payments.   

 
The Medical Center and Mt. Vernon were advised in 2012 by the Medicaid Fraud Control Unit 

(“MFCU”) of the New York State Attorney General’s Office that it had conducted an investigation of the 
amounts charged to Medicaid for drugs administered by physicians to Medicaid outpatients of the 
Medical Center and Mt. Vernon and determined that Medicaid had been overcharged for such drugs.  The 
Medical Center and Mt. Vernon entered into settlement agreements with New York State regarding such 
overpayments.  The amount owed by Mt. Vernon ($85,479) was paid at the time of the signing of the 
settlement agreement.  The amount owed by the Medical Center ($2,241,760.35) is being paid off in 
monthly payments due to end on April 1, 2015.    
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Schedule 9.1 – Collateral 
 

The Collateral consists of all of Borrowers’ right, title and interest in and to the 
following, whether now owned or hereafter created, acquired or arising, and all proceeds and 
products of the following:  (i) all accounts, payment intangibles, instruments and other rights to 
receive payments of any Borrower (including without limitation, all Accounts), whether now 
existing or hereafter arising or acquired, (ii) all related general intangibles (including without 
limitation, contract rights and intellectual property), chattel paper, documents, supporting 
obligations, letter of credit rights, commercial tort claims, rights, remedies, guarantees and 
collateral evidencing, securing or otherwise relating to or associated with the property in subpart 
(i) above, including without limitation, all rights of enforcement and collection, (iii) all of 
Borrowers’ now owned or hereafter acquired Deposit Accounts or Securities Accounts into 
which Accounts or the proceeds of Accounts are deposited, including the Lockbox Account, all 
funds received thereby or deposited therein, and any checks or instruments from time to time 
representing or evidencing the same, (iv) all books and records of any Borrower evidencing or 
relating to or associated with the foregoing, (v) all information and data compiled or derived by 
Borrower with respect to any of the foregoing (other than any such information and data subject 
to legal restrictions of patient confidentiality), and (vi) all collections, receipts and other 
proceeds (cash and noncash) derived from any of the foregoing. 

 As used in this Schedule 9.1 and this Agreement, the term “Accounts” means a right to 
payment of a monetary obligation, whether or not earned by performance for services rendered 
or to be rendered or for a secondary obligation incurred or to be incurred, including but not 
limited to (a) the third party reimbursable portion of accounts receivable owing to any Borrower 
(whether billed or unbilled) arising out of the delivery by any Borrower of medical, surgical, 
diagnostic or other professional, medical or dental services and/or the supply of goods related to 
any of such services (whether such services are supplied by a Borrower or a third party), 
including all rights to reimbursement under any agreements with an Account Debtor and any 
amounts received in settlement of a dispute, appeal or other arrangement with Medicare or 
Medicaid, (b) all accounts, general intangibles, rights, remedies, guarantees, and security 
interests in respect of the foregoing, all rights of enforcement and collection, all books and 
records evidencing or related to the foregoing, and all rights under this Agreement in respect of 
the foregoing, (c) all information and data compiled or derived by a Borrower in respect of such 
accounts receivable, subject to the confidentiality rights under applicable law, and (d) all 
proceeds of any of the foregoing.  The term “Accounts” includes health-care insurance 
receivables.  Notwithstanding anything else herein to the contrary, the term “Accounts” or 
“accounts” shall be not be deemed to include payments received from a Governmental Authority 
in respect of grants or gifts issued to Borrower pursuant to the following state and federal 
programs:  the Women, Infant and Children program (WIC grants), the Healthcare Workforce 
Retraining Initiative program (HWRI grants), the Health Care Efficiency and Affordability Law 
program (HEAL grants), the Health Resources and Services Administration program (HRSA 
grants), the National Bioterrorism Hospital Preparedness Program (Bioterrorism grants), and the 
Women’s Health program, and the foregoing grants shall not be deemed to part of Agent’s 
Collateral. 

13-22840-rdd    Doc 122-1    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit A   
 Pg 152 of 153



 

4423923.6 
10844575.4 

Schedule 9.2 Location of Collateral 
 

Borrower Chief Executive Office Principal Place of 
Business 

Addresses Where 
Collateral is Located 

Medical Center 16 Guion Place, New 
Rochelle, NY 10801 

16 Guion Place, New 
Rochelle, NY 10801 

16 Guion Place, New 
Rochelle, NY 10801 

Nursing Home 16 Guion Place, New 
Rochelle, NY 10801 

16 Guion Place, New 
Rochelle, NY 10801 

16 Guion Place, New 
Rochelle, NY 10801 

Mt. Vernon 16 Guion Place, New 
Rochelle, NY 10801 

12 North Seventh 
Avenue, Mount Vernon, 
NY 10550 

12 North Seventh 
Avenue, Mount Vernon, 

NY 10550 
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SOUND SHORE HEALTH SYSTEM

© Copyright 2011. Alvarez & Marsal Healthcare Industry Group, LLC. All Rights Reserved. Confidential. For discussion purposes only.

DISCLAIMER:

The existence of, and the information contained in, this document is confidential and shall be
held in the strictest confidence. This report may not be reproduced or distributed, in whole or
in part, without the prior written consent of Alvarez & Marsal Healthcare Industry Group, LLC
(“A&M”).

This report is based on information that has been provided by Sound Shore Health System (the
“Company”) and A&M has relied, and is relying, on the accuracy and validity of the information
supplied by the Company without seeking to independently verify that information. Therefore,
A&M does not attest to the accuracy and completeness of the information provided by the
Company or any other information (whether communicated in writing or orally) delivered,
transmitted or made available to you. This report does not constitute an audit, and A&M has
not audited any information provided by the Company. The report does compile information
provided by the Company. Actual financial results of the Company may differ materially from
projections provided by the Company, or the projections provided herein based on A&M's
review of the information provided by the Company.

You understand that the services rendered by A&Mmay include the preparation of projections
and other forward looking statements, and numerous factors can affect the actual results,
which may materially and adversely differ from those projections.

A&M does not accept or assume any liability or duty of care for any purpose to you or to any
third parties to whom this report is shown or into whose hands it may come save where
expressly agreed by our prior consent in writing. The Company understands that A&Mmakes
no representations or warranties regarding the accuracy of the conclusions contained in the
report or conveyed during discussions relating to its report, other than that A&M exercised its
professional judgment in reaching such conclusions and that the report shall remain subject to
each of the conditions, limitations and assumptions stated within the report.
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PRELIMINARY DRAFT FOR DISCUSSION PURPOSES ONLY
AMOUNTS SUBJECT TO CHANGE

As of:
6/24/2013 Actual Actual Actual Actual Projection Projection

SSHS Cash Flow Weekly 31 May 7 Jun 14 Jun 21 Jun 28 Jun 5 Jul

Beginning Book Balance 671,641$ 1,663,354$ 2,089,487$ 1,978,741$ 483,793$ 2,418$

Receipts from Operations
Medicare 866,070$ 1,458,998$ 822,987$ 1,643,338$ 894,761$ 1,243,184$
Medicaid 582,696 471,303 482,073 757,909 572,686 572,686
Commercial 1,541,433 1,898,246 1,228,514 1,597,668 1,755,088 1,404,070
Pool Receipts 7,012
Self Pay 3,587 5,993 6,523 12,587 9,306 7,445
Physicians & Clinics 29,898 132,522 87,751 107,575 90,829 72,663
Meaningful Use
Medicare Settlements
Other Receipts 53,382 461,635 223,981 372,263 647,568 247,074

Total Receipts from Operations 3,084,080$ 4,428,698$ 2,851,828$ 4,491,341$ 3,970,238$ 3,547,123$

Disbursements from Operations
Payroll & Taxes 1,854,373$ 3,463,677$ 1,987,696$ 3,637,699$ 1,717,178$ 3,520,335$
Contract Labor 89,917 64,500
Benefits (Union) 1,017,462 22,249 61,000 1,100,000
Benefits (Non Union) 28,114 204,967 207,497 172,736 280,000 534,000
AP Vendors & Supplies 226,232 695,782 801,602 915,826 1,103,718 906,868
Utilities 13,494 144 1,923 304 399,550
Insurance 31,580 31,625 37,337 1,290,000 58,500
Rent 24,000
Pool Disbursements 608,000
Secured Debt Payments 16,244 96,185 112,429
Other 2,765 38 852 429 750

Total Disbursements from Operations 2,124,977$ 4,412,432$ 4,144,842$ 4,786,581$ 5,549,362$ 6,321,382$

Net Cash Flows from Operations 959,103$ 16,266$ (1,293,014)$ (295,240)$ (1,579,125)$ (2,774,260)$

Non Recurring Receipts/(Disbursements)
HEAL $ $ $ $ $ $
Payroll Tax Payment (Arrears)
Restructuring Related Disbursements (100,000) (857,278) (50,000)
Sale of Asset
Intercompany

Total Non Recurring Activities (100,000)$ $ $ $ (857,278)$ (50,000)$

Net Cash Flows including Non Recurring 859,103$ 16,266$ (1,293,014)$ (295,240)$ (2,436,403)$ (2,824,260)$

Net Financing Activity (MidCap Revolver) 132,610$ 409,868$ 1,182,268$ (1,199,708)$ 1,955,027$ 3,414,065$

Ending Book Balance 1,663,354$ 2,089,487$ 1,978,741$ 483,793$ 2,418$ 592,223$

Outstanding Checks 500,327 647,658 669,803 556,094 433,815

Ending Bank Balance 1,663,354$ 2,589,815$ 2,626,399$ 1,153,596$ 558,512$ 1,026,037$

MidCap Revolver Financing Activities
Beginning Balance 16,535,174$ 16,667,784$ 17,393,058$ 18,575,326$ 17,375,617$ 19,330,644$

MidCap Paydown (1,540,964) (3,782,376) (2,665,732) (4,459,708) (2,630,570) (2,482,369)
MidCap Advances 1,673,574 4,192,244 3,848,000 3,260,000 4,585,598 5,563,509
Mortgage, Interest & Fees 315,406 332,924

Ending Balance per BB (Friday) 16,667,784$ 17,393,058$ 18,575,326$ 17,375,617$ 19,330,644$ 22,744,709$

SSMC BB Balance 15,000,000 15,000,000 15,000,000 15,000,000 15,000,000 7,144,709
SECC BB Balance 1,200,000 1,200,000 1,200,000 1,200,000 1,200,000 1,200,000
MVH BB Balance 467,784 1,193,058 2,375,326 1,175,617 3,130,644 4,400,000
Term Loan Balance 10,000,000
Term Loan Reserve 7,855,291
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PRELIMINARY DRAFT FOR DISCUSSION PURPOSES ONLY
AMOUNTS SUBJECT TO CHANGE

As of:
6/24/2013

SSHS Cash Flow Weekly

Beginning Book Balance

Receipts from Operations
Medicare
Medicaid
Commercial
Pool Receipts
Self Pay
Physicians & Clinics
Meaningful Use
Medicare Settlements
Other Receipts

Total Receipts from Operations

Disbursements from Operations
Payroll & Taxes
Contract Labor
Benefits (Union)
Benefits (Non Union)
AP Vendors & Supplies
Utilities
Insurance
Rent
Pool Disbursements
Secured Debt Payments
Other

Total Disbursements from Operations

Net Cash Flows from Operations

Non Recurring Receipts/(Disbursements)
HEAL
Payroll Tax Payment (Arrears)
Restructuring Related Disbursements
Sale of Asset
Intercompany

Total Non Recurring Activities

Net Cash Flows including Non Recurring

Net Financing Activity (MidCap Revolver)

Ending Book Balance

Outstanding Checks

Ending Bank Balance

MidCap Revolver Financing Activities
Beginning Balance

MidCap Paydown
MidCap Advances
Mortgage, Interest & Fees

Ending Balance per BB (Friday)

SSMC BB Balance
SECC BB Balance
MVH BB Balance
Term Loan Balance
Term Loan Reserve

Projection Projection Projection Projection Projection Projection
12 Jul 19 Jul 26 Jul 2 Aug 9 Aug 16 Aug

592,223$ 913,194$ 347,016$ 385,974$ 731,931$ 731,931$

894,761$ 1,421,506$ 894,761$ 1,428,784$ 913,022$ 1,443,373$
572,686 572,686 572,686 584,373 584,373 584,373

1,825,291 1,860,393 1,755,088 1,769,415 1,790,906 1,790,906
1,907,352

9,306 9,306 9,306 9,306 9,306 9,306
90,829 90,829 90,829 90,829 90,829 90,829

321,303 314,446 317,568 308,843 317,568 308,843

3,714,177$ 4,269,166$ 3,640,238$ 6,098,903$ 3,706,004$ 4,227,630$

1,717,178$ 3,726,635$ 1,717,178$ 3,726,635$ 1,717,178$ 3,726,635$
34,500 129,500 75,917 129,500 64,500 129,500

175,000 1,161,000 175,000
280,000 280,000 280,000 480,000 280,000 280,000

1,057,528 1,036,366 1,128,636 953,949 1,060,447 943,366
399,550

16,786 58,500 16,786
24,000

304,000 304,000
112,429

169,000 67,000 750

3,393,205$ 5,533,287$ 3,601,280$ 6,713,013$ 3,426,875$ 5,271,287$

320,971$ (1,264,122)$ 38,957$ (614,111)$ 279,129$ (1,043,657)$

$ $ $ $ $ $

(705,000) (875,000)

$ $ $ (705,000)$ (875,000)$ $

320,971$ (1,264,122)$ 38,957$ (1,319,111)$ (595,871)$ (1,043,657)$

$ 697,944$ $ 1,665,068$ 595,871$ 1,043,657$

913,194$ 347,016$ 385,974$ 731,931$ 731,931$ 731,931$

414,342 507,813 579,229 431,479 456,678 453,413

1,327,536$ 854,829$ 965,202$ 1,163,410$ 1,188,608$ 1,185,343$

22,744,709$ 22,744,709$ 23,442,653$ 23,442,653$ 25,107,721$ 25,703,592$
(2,365,409) (2,907,858) (2,300,570) (3,493,361) (2,343,306) (2,873,657)
2,365,409 3,605,801 2,300,570 4,773,514 2,939,177 3,917,314

384,914
22,744,709$ 23,442,653$ 23,442,653$ 25,107,721$ 25,703,592$ 26,747,248$

7,144,709 7,842,653 7,842,653 9,507,721 10,103,592 11,147,248
1,200,000 1,200,000 1,200,000 1,200,000 1,200,000 1,200,000
4,400,000 4,400,000 4,400,000 4,400,000 4,400,000 4,400,000

10,000,000 10,000,000 10,000,000 10,000,000 10,000,000 10,000,000
7,855,291 7,157,347 7,157,347 5,492,279 4,896,408 3,852,752
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PRELIMINARY DRAFT FOR DISCUSSION PURPOSES ONLY
AMOUNTS SUBJECT TO CHANGE

As of:
6/24/2013

SSHS Cash Flow Weekly

Beginning Book Balance

Receipts from Operations
Medicare
Medicaid
Commercial
Pool Receipts
Self Pay
Physicians & Clinics
Meaningful Use
Medicare Settlements
Other Receipts

Total Receipts from Operations

Disbursements from Operations
Payroll & Taxes
Contract Labor
Benefits (Union)
Benefits (Non Union)
AP Vendors & Supplies
Utilities
Insurance
Rent
Pool Disbursements
Secured Debt Payments
Other

Total Disbursements from Operations

Net Cash Flows from Operations

Non Recurring Receipts/(Disbursements)
HEAL
Payroll Tax Payment (Arrears)
Restructuring Related Disbursements
Sale of Asset
Intercompany

Total Non Recurring Activities

Net Cash Flows including Non Recurring

Net Financing Activity (MidCap Revolver)

Ending Book Balance

Outstanding Checks

Ending Bank Balance

MidCap Revolver Financing Activities
Beginning Balance

MidCap Paydown
MidCap Advances
Mortgage, Interest & Fees

Ending Balance per BB (Friday)

SSMC BB Balance
SECC BB Balance
MVH BB Balance
Term Loan Balance
Term Loan Reserve

Projection Projection Projection Projection Projection Projection
23 Aug 30 Aug 6 Sep 13 Sep 20 Sep 27 Sep

731,931$ 731,931$ 879,500$ 1,211,271$ 152,044$ 413,124$

913,022$ 1,443,373$ 731,061$ 1,443,373$ 913,022$ 1,443,373$
584,373 584,373 584,373 584,373 584,373 584,373

1,790,906 1,790,906 1,432,725 1,969,996 1,790,906 1,790,906
953,676

9,306 9,306 7,445 9,306 9,306 9,306
90,829 90,829 72,663 90,829 90,829 90,829

317,568 308,843 255,799 318,181 317,568 308,843

3,706,004$ 5,181,306$ 3,084,066$ 4,416,059$ 3,706,004$ 4,227,630$

1,717,178$ 3,726,635$ 1,717,178$ 3,726,635$ 1,717,178$ 3,726,635$
75,917 129,500 64,500 34,500 129,500 75,917

61,000 1,100,000 175,000
280,000 280,000 424,000 280,000 280,000 280,000

1,269,351 781,885 1,165,868 938,366 1,283,246 741,918
399,550 399,550

500,000 58,500 16,786
24,000

304,000
112,429

35,000 67,750 35,000

3,776,995$ 5,479,021$ 4,734,225$ 5,475,287$ 3,444,924$ 5,224,020$

(70,991)$ (297,714)$ (1,650,159)$ (1,059,228)$ 261,080$ (996,390)$

$ $ $ $ $ $

(490,000)

$ $ (490,000)$ $ $ $

(70,991)$ (297,714)$ (2,140,159)$ (1,059,228)$ 261,080$ (996,390)$

70,991$ 445,283$ 2,471,930$ $ $ 584,000$

731,931$ 879,500$ 1,211,271$ 152,044$ 413,124$ 734$

631,801 333,828 553,015 407,013 673,317 301,854

1,363,731$ 1,213,328$ 1,764,286$ 559,056$ 1,086,440$ 302,589$

26,747,248$ 26,818,240$ 27,263,523$ 29,735,453$ 29,735,453$ 29,735,453$
(2,343,306) (3,112,459) (2,080,353) (3,015,183) (2,343,306) (2,873,657)
2,414,297 3,557,742 4,107,746 3,015,183 2,343,306 3,457,657

444,537
26,818,240$ 27,263,523$ 29,735,453$ 29,735,453$ 29,735,453$ 30,319,453$

11,218,240 11,663,523 14,135,453 14,135,453 14,135,453 14,719,453
1,200,000 1,200,000 1,200,000 1,200,000 1,200,000 1,200,000
4,400,000 4,400,000 4,400,000 4,400,000 4,400,000 4,400,000

10,000,000 10,000,000 10,000,000 10,000,000 10,000,000 10,000,000
3,781,760 3,336,477 864,547 864,547 864,547 280,547
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PRELIMINARY DRAFT FOR DISCUSSION PURPOSES ONLY
AMOUNTS SUBJECT TO CHANGE

As of:
6/24/2013

SSHS Cash Flow Weekly

Beginning Book Balance

Receipts from Operations
Medicare
Medicaid
Commercial
Pool Receipts
Self Pay
Physicians & Clinics
Meaningful Use
Medicare Settlements
Other Receipts

Total Receipts from Operations

Disbursements from Operations
Payroll & Taxes
Contract Labor
Benefits (Union)
Benefits (Non Union)
AP Vendors & Supplies
Utilities
Insurance
Rent
Pool Disbursements
Secured Debt Payments
Other

Total Disbursements from Operations

Net Cash Flows from Operations

Non Recurring Receipts/(Disbursements)
HEAL
Payroll Tax Payment (Arrears)
Restructuring Related Disbursements
Sale of Asset
Intercompany

Total Non Recurring Activities

Net Cash Flows including Non Recurring

Net Financing Activity (MidCap Revolver)

Ending Book Balance

Outstanding Checks

Ending Bank Balance

MidCap Revolver Financing Activities
Beginning Balance

MidCap Paydown
MidCap Advances
Mortgage, Interest & Fees

Ending Balance per BB (Friday)

SSMC BB Balance
SECC BB Balance
MVH BB Balance
Term Loan Balance
Term Loan Reserve

Projection Projection Projection Projection Projection
4 Oct 11 Oct 18 Oct 25 Oct 1 Nov

734$ (958,314)$ (2,026,297)$ (2,298,860)$ (3,520,739)$

913,022$ 1,443,373$ 731,061$ 1,443,373$ 913,022$
584,373 584,373 584,373 584,373 584,373

1,790,906 1,790,906 1,432,725 1,969,996 1,790,906
953,676 953,676

9,306 9,306 7,445 9,306 9,306
90,829 90,829 72,663 90,829 90,829

317,568 308,843 255,799 318,181 317,568

4,659,680$ 4,227,630$ 3,084,066$ 4,416,059$ 4,659,680$

1,717,178$ 3,726,635$ 1,717,178$ 3,726,635$ 1,717,178$
129,500 64,500 129,500 75,917 129,500

1,161,000 175,000 1,161,000
590,000 280,000 224,000 280,000 480,000

1,094,668 919,728 1,059,166 1,155,836 937,011
399,550

588,500 16,786 558,500
24,000 24,000

304,000
112,429 112,429
67,000 750 35,000 67,000

5,484,275$ 5,295,613$ 3,356,630$ 5,637,938$ 5,186,618$

(824,595)$ (1,067,982)$ (272,563)$ (1,221,879)$ (526,938)$

$ $ $ $ $

(415,000) (415,000)

(415,000)$ $ $ $ (415,000)$

(1,239,595)$ (1,067,982)$ (272,563)$ (1,221,879)$ (941,938)$

280,547$ $ $ $ $

(958,314)$ (2,026,297)$ (2,298,860)$ (3,520,739)$ (4,462,677)$

512,055 376,102 514,053 572,989 425,929

(446,260)$ (1,650,195)$ (1,784,807)$ (2,947,750)$ (4,036,748)$

30,319,453$ 30,600,000$ 30,600,000$ 30,600,000$ 30,600,000$
(2,663,475) (2,792,290) (2,080,353) (3,015,183) (2,663,475)
2,464,937 2,792,290 2,080,353 3,015,183 2,187,334
479,085 476,141

30,600,000$ 30,600,000$ 30,600,000$ 30,600,000$ 30,600,000$

15,000,000 15,000,000 15,000,000 15,000,000 15,000,000
1,200,000 1,200,000 1,200,000 1,200,000 1,200,000
4,400,000 4,400,000 4,400,000 4,400,000 4,400,000

10,000,000 10,000,000 10,000,000 10,000,000 10,000,000
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DEBTOR IN POSSESSION TERM LOAN CREDIT AND SECURITY AGREEMENT 

dated as of ________, 2013 

by and among 

SOUND SHORE MEDICAL CENTER OF WESTCHESTER,  

HOWE AVENUE NURSING HOME, INC., and 

THE MOUNT VERNON HOSPITAL, 

collectively, as Borrowers, 

and 

MIDCAP FUNDING V, LLC, 

as Administrative Agent and as a Lender,  

and 

THE ADDITIONAL LENDERS 

FROM TIME TO TIME PARTY HERETO 
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10857672 

DEBTOR IN POSSESSION TERM LOAN CREDIT AND SECURITY AGREEMENT 

THIS DEBTOR IN POSSESSION TERM LOAN CREDIT AND SECURITY 
AGREEMENT (as the same may be amended, supplemented, restated or otherwise modified 
from time to time, the “Agreement”) is dated as of July__, 2013, by and among SOUND 
SHORE MEDICAL CENTER OF WESTCHESTER, a New York not-for-profit corporation 
(“Medical Center”), HOWE AVENUE NURSING HOME, INC., a New York not-for-profit 
corporation (“Nursing Home”), THE MOUNT VERNON HOSPITAL, a New York not-for-
profit corporation (“Mt. Vernon”), and any additional borrower that may hereafter be added to 
this Agreement (each individually as a “Borrower”, and collectively as “Borrowers”), MIDCAP 
FUNDING V, LLC, a Delaware limited liability company, individually as a Lender and as 
Agent, and the financial institutions or other entities from time to time parties hereto, each as a 
Lender. 

RECITALS 

A. On June 8, 2011, MidCap Funding IV, LLC (“Prepetition Agent”), a subsidiary 
of MCF, acting in its capacity as agent, the financial institutions party as “Lenders” thereto (the 
“Prepetition Lenders”), Medical Center and Nursing Home entered into that certain Amended 
and Restated Credit and Security Agreement (as may have been amended or modified from time 
to time, the “Prepetition Revolving Credit Agreement”) and certain other Financing Documents 
(as defined in the Prepetition Revolving Credit Agreement), pursuant to which, among other 
things, the Prepetition Lenders agreed to make revolving loans in the maximum aggregate 
principal amount of $18,000,000 to Medical Center and Nursing Home. 

B.  On May 29, 2013 (the “Petition Date”), Medical Center, Nursing Home and Mt. 
Vernon each filed a separate voluntary petition for relief under Chapter 11 of Title 11 of the 
United States Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for the 
Southern District of New York (the “Bankruptcy Court”) and are continuing to operate their 
respective businesses and manage their properties as debtors and debtors in possession under 
sections 1107 and 1109 of the Bankruptcy Code. 

C. On May 29, 2013, Borrowers and certain of their Affiliates entered into an Asset 
Purchase Agreement (the “Stalking Horse Asset Purchase Agreement”) with Montefiore SS 
Operations, Inc., Montefiore MV Operations, Inc., Montefiore HA Operations, Inc., Montefiore 
SS Holdings, LLC, Montefiore MV Holdings, LLC, and Montefiore HA Holdings, LLC  
(collectively, “Montefiore”), in which Montefiore has agreed to purchase substantially all of the 
assets of Borrowers in a “363 sale” pursuant to Section 363 of the Bankruptcy Code. 

D.  On June 5, 2013, Borrowers, Agent, acting in its capacity as agent (the “DIP 
Revolving Loan Agent”), and the financial institutions party as “Lenders” thereto (the “DIP 
Revolving Lenders”), entered into that certain Debtor In Possession Revolving Credit and 
Security Agreement (as may have been amended or modified from time to time, the “DIP 
Revolving Credit Agreement”), and certain other Financing Documents (as defined in the DIP 
Revolving Credit Agreement), pursuant to which, among other things, the DIP Revolving 
Lenders agreed to make revolving loans in the maximum aggregate principal amount of 
$23,000,000 to Borrowers, subject to the terms set forth in in the Financing Orders, pursuant to 
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sections 364(c)(1), 364(c)(2), 364(c)(3), and 364(d) of the Bankruptcy Code and in the DIP 
Revolving Credit Agreement.  

E.  Borrowers have requested that Agent (or one or more affiliates of Agent) provide 
a term loan credit facility to Borrower in an original principal amount of $10,000,000 on the 
terms and conditions set forth herein and in the Financing Orders, the proceeds of which will be 
used for Borrowers’ general working capital prior to the consummation of the Asset Sale. 

NOW, THEREFORE, in consideration of the premises and the agreements, provisions 
and covenants herein contained, Borrowers, Lenders and Agent agree as follows:  

ARTICLE 1 - DEFINITIONS 

Section 1.1 Certain Defined Terms.  The following terms have the following 
meanings: 

“Acceleration Event” means the occurrence of an Event of Default in respect of which 
Agent has declared all or any portion of the Obligations to be immediately due and payable 
pursuant to Section 10.2. 

“Acceptance Notice” shall have the meaning set forth in Section 4.12. 

“Accounts” means a right to payment of a monetary obligation, whether or not earned by 
performance for services rendered or to be rendered or for a secondary obligation incurred or to 
be incurred, including but not limited to (a) the third party reimbursable portion of accounts 
receivable owing to any Borrower (whether billed or unbilled) arising out of the delivery by any 
Borrower of medical, surgical, diagnostic or other professional, medical or dental services and/or 
the supply of goods related to any of such services (whether such services are supplied by a 
Borrower or a third party), including all rights to reimbursement under any agreements with an 
Account Debtor and any amounts received in settlement of a dispute, appeal or other 
arrangement with Medicare or Medicaid, (b) all accounts, General Intangibles, rights, remedies, 
guarantees, and security interests in respect of the foregoing, all rights of enforcement and 
collection, all books and records evidencing or related to the foregoing, and all rights under this 
Agreement in respect of the foregoing, (c) all information and data compiled or derived by a 
Borrower in respect of such accounts receivable, subject to the confidentiality rights under 
applicable law, and (d) all proceeds of any of the foregoing.  The term “Accounts” includes 
health-care insurance receivables.  Notwithstanding anything else herein to the contrary, the term 
“Accounts” or “accounts” shall be not be deemed to include payments received from a 
Governmental Authority in respect of grants or gifts issued to Borrower pursuant to the 
following state and federal programs:  the Women, Infant and Children program (WIC grants), 
the Healthcare Workforce Retraining Initiative program (HWRI grants), the Health Care 
Efficiency and Affordability Law program (HEAL grants), the Health Resources and Services 
Administration program (HRSA grants), the National Bioterrorism Hospital Preparedness 
Program (Bioterrorism grants), and the Women’s Health program, and the foregoing grants shall 
not be deemed to part of Agent’s Collateral. 

“Account Debtor” means “account debtor”, as defined in Article 9 of the UCC, and any 
other obligor in respect of an Account. 
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 “Affiliate” means, with respect to any Person, (a) any Person that directly or indirectly 
controls such Person, (b) any Person which is controlled by or is under common control with 
such controlling Person, and (c) each of such Person’s (other than, with respect to any Lender, 
any Lender’s) officers or directors (or Persons functioning in substantially similar roles) and the 
spouses, parents, descendants and siblings of such officers, directors or other Persons.  As used 
in this definition, the term “control” of a Person means the possession, directly or indirectly, of 
the power to vote five percent (5%) or more of any class of voting securities of such Person or to 
direct or cause the direction of the management or policies of a Person, whether through the 
ownership of voting securities, by contract or otherwise.  In addition, for purposes of this 
Agreement, (i) the following entities shall be deemed to be Affiliates of Medical Center: Sound 
Shore Health System, Inc., Nursing Home, Mt. Vernon, New Rochelle Sound Shore Housing, 
LLC, NRHMC, Inc., Guion Place Housing Company, Inc., Lockwood Avenue Housing 
Company, Inc., Sound Shore Medical Center of Westchester Foundation, Inc., Sound Shore 
Pharmacy, Inc., and NRHMC Services Corporation; (ii) the following entities shall be deemed to 
be Affiliates of Nursing Home: Medical Center, Mt. Vernon, New Rochelle Sound Shore 
Housing, LLC, NRHMC, Inc., Guion Place Housing Company, Inc., Lockwood Avenue Housing 
Company, Inc., Sound Shore Medical Center of Westchester Foundation, Inc., Sound Shore 
Pharmacy, Inc., and NRHMC Services Corporation, and (iii) the following entities shall be 
deemed to be Affiliates of Mt. Vernon: Medical Center, Nursing Home, New Rochelle Sound 
Shore Housing, LLC, NRHMC, Inc., Guion Place Housing Company, Inc., Lockwood Avenue 
Housing Company, Inc., Sound Shore Medical Center of Westchester Foundation, Inc., Sound 
Shore Pharmacy, Inc., and NRHMC Services Corporation. 

“Affiliated Financing Documents” means any credit, loan, letter of credit or related 
documents which are, by their terms or by the terms of this Agreement, cross-defaulted with the 
Financing Documents, and for which a Credit Party hereunder is liable or contingently liable for 
payment or as security for which a Credit Party hereunder has pledged, assigned or subjected any 
assets.  Affiliated Financing Documents shall include, without limitation, the DIP Revolving 
Credit Documents.   

“Affiliated Obligations” means all “Obligations”, as such term is defined in the Affiliated 
Financing Documents. 

“Agent” means MidCap Funding V, LLC, in its capacity as administrative agent for itself 
and for Lenders hereunder, as such capacity is established in, and subject to the provisions of, 
Article 11, and the successors and assigns of MidCap Funding V, LLC in such capacity. 

“Allowed Fees” means, in each case with respect to the Bankruptcy Cases, fees and 
reimbursement for distributions of professionals retained by the Borrowers and/or a statutory 
committee of unsecured creditors allowed or otherwise payable pursuant to an order of the 
Bankruptcy Court, including, without limitation, pursuant to monthly fee statements, that has not 
been vacated, stayed, appealed or objected to by Agent, under sections 327, 328 or 1103 of the 
Bankruptcy Code.  

“Anti-Terrorism Laws” means any Laws relating to terrorism or money laundering, 
including, without limitation, Executive Order No. 13224 (effective September 24, 2001), the 
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USA PATRIOT Act, the Laws comprising or implementing the Bank Secrecy Act, and the Laws 
administered by OFAC. 

“Applicable Margin” means, with respect to the Term Loan and all other Obligations, six 
and one-half percent (6.50%), provided, that with respect to Loans that bear interest at the Base 
Rate pursuant to Section 2.1(a)(iv)(C), the Applicable Margin shall be four percent (4.00%).  

“Asset Disposition” means any sale, lease, license, transfer, assignment or other 
consensual disposition by any Credit Party of any asset. 

“Asset Purchase Agreement” means the Stalking Horse Asset Purchase Agreement or 
such other Asset Purchase Agreement effecting any higher and better bid approved by the 
Bankruptcy Court pursuant to Section 363 of the Bankruptcy Code.  

“Asset Sale” the sale of substantially all of the Borrowers’ assets pursuant to the Asset 
Purchase Agreement approved by the Bankruptcy Court in the Asset Sale Order, in form and 
substance satisfactory to Agent, pursuant to Section 363 of the Bankruptcy Code.  

“Asset Sale Documents” means, collectively, the Asset Purchase Agreement and any and 
all other agreements, documents and certificates executed and delivered in connection therewith.  

“Asset Sale Effective Date” means the date on which the Asset Sale is consummated 
after all conditions to closing of the Asset Sale have been satisfied.  

“Asset Sale Motion” means a motion, in form and substance satisfactory to Agent, filed 
in the Bankruptcy Cases seeking entry of an order by the Bankruptcy Court approving the Asset 
Sale, procedures for the Asset Sale, and the form of the Asset Purchase Agreement.  

“Asset Sale Order” means an order of the Bankruptcy Court, in form and substance 
satisfactory to Agent, approving the Asset Sale and distribution of proceeds to Agent.  

“Bankruptcy Cases” means the following cases pending before the Bankruptcy Court: In 
re: Howe Avenue Nursing Home, Inc. (Case No. 13-22842-rdd); In re: The Mount Vernon 
Hospital (Case No. 22841); and In re: Sound Shore Medical Center of Westchester (Case No. 13-
22840-rdd). Each of the foregoing is being jointly administered under In re: Sound Shore 
Medical Center of Westchester (Case No. 13-22840-rdd). 

“Bankruptcy Code” means Title 11 of the United States Code entitled “Bankruptcy”, as 
the same may be amended, modified or supplemented from time to time, and any successor 
statute thereto. 

“Bankruptcy Court” has the meaning specified therefor in the recitals to this Agreement. 

“Base LIBOR Rate” means, for each Interest Period, the rate per annum, determined by 
Agent in accordance with its customary procedures, and utilizing such electronic or other 
quotation sources as it considers appropriate (rounded upwards, if necessary, to the next 
1/100%), to be the rate at which Dollar deposits (for delivery on the first day of such Interest 
Period or, if such day is not a Business Day on the preceding Business Day) in the amount of 

13-22840-rdd    Doc 122-3    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit C   
 Pg 5 of 129



 

     5 
10857672 

$1,000,000 are offered to major banks in the London interbank market on or about 11:00 a.m. 
(Eastern time) two (2) Business Days prior to the commencement of such Interest Period, for a 
term comparable to such Interest Period, which determination shall be conclusive in the absence 
of manifest error. 

“Base Rate” means a per annum rate of interest equal to the greater of (a) six percent 
(6.00%) per annum, and (b) the rate of interest announced, from time to time, within Wells Fargo 
Bank, N.A. (“Wells Fargo”) at its principal office in San Francisco as its “prime rate,” with the 
understanding that the “prime rate” is one of Wells Fargo’s base rates (not necessarily the lowest 
of such rates) and serves as the basis upon which effective rates of interest are calculated for 
those loans making reference thereto and is evidenced by the recording thereof after its 
announcement in such internal publications as Wells Fargo may designate; provided, however, 
that Agent may, upon prior written notice to Borrower, choose a reasonably comparable index or 
source to use as the basis for the Base Rate. 

“Blocked Person” means any Person:  (a) listed in the annex to, or is otherwise subject to 
the provisions of, Executive Order No. 13224, (b) owned or controlled by, or acting for or on 
behalf of, any Person that is listed in the annex to, or is otherwise subject to the provisions of, 
Executive Order No. 13224, (c) with which any Lender is prohibited from dealing or otherwise 
engaging in any transaction by any Anti-Terrorism Law, (d) that commits, threatens or conspires 
to commit or supports “terrorism” as defined in Executive Order No. 13224, or (e) that is named 
a “specially designated national” or “blocked person” on the most current list published by 
OFAC or other similar list or is named as a “listed person” or “listed entity” on other lists made 
under any Anti-Terrorism Law. 

“Borrower” and “Borrowers” mean the entity(ies) described in the first paragraph of this 
Agreement and each of their successors and permitted assigns.    

“Borrower Representative” means Medical Center, in its capacity as Borrower 
Representative pursuant to the provisions of Section 2.9, or any successor Borrower 
Representative selected by Borrowers and approved by Agent. 

“Borrowing Base” has the meaning set forth in the DIP Revolving Credit Agreement.   

“Budget” has the meaning set forth in the DIP Revolving Credit Agreement. 

“Business Day” means any day except a Saturday, Sunday or other day on which either 
the New York Stock Exchange is closed, or on which commercial banks in Washington, DC and 
New York City are authorized by law to close. 

“Buyer” means Montefiore or such other purchaser of the Borrowers’ assets pursuant to 
the Asset Purchase Agreement and the Asset Sale Order.  

 “Carve-Out” has the meaning set forth in the Financing Orders. 

“CERCLA” means the Comprehensive Environmental Response, Compensation and 
Liability Act of 1980, 42 U.S.C.A. § 9601 et seq., as the same may be amended from time to 
time. 
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“Change in Control” means any of the following:  (a) any change in the legal or 
beneficial ownership of the capital stock, partnership interests or membership interests, in the 
capital structure, or in the organizational documents or governing documents (excluding 
Permitted Modifications), of the applicable Person; (b) any pledge, assignment or hypothecation 
of or Lien or encumbrance on any of the legal or beneficial equity interests in the applicable 
Person; (c) any change in the legal or beneficial ownership or control of the outstanding voting 
equity interests of the applicable Person necessary at all times to elect a majority of the board of 
directors (or similar governing body) of each such Person and to direct the management policies 
and decisions of such Person; (d) the applicable Person shall cease to, directly or indirectly, own 
and control one hundred percent (100%) of each class of the outstanding equity interests of each 
Subsidiary of such Person; and (e) any “Change of Control”, “Change in Control” or terms of 
similar import under any document or instrument governing or relating to Debt of or equity in 
such Person or under any Affiliated Financing Document.  Notwithstanding the foregoing, the 
replacement of Pinnacle Healthcare, in its capacity as the sole corporate member of Sound Shore 
Health System, Inc. by a not-for-profit health system shall not be considered a “Change in 
Control.” 

 “Closing Date” means the date of this Agreement. 

“Code” means the Internal Revenue Code of 1986, as amended from time to time. 

“Collateral” means the Letter of Credit provided by Buyer to secure Borrowers’ 
Obligations under this Agreement and the other Financing Documents and all other property (if 
any), now existing or hereafter acquired, mortgaged or pledged to, or purported to be subjected 
to a Lien in favor of, Agent, for the benefit of Agent and Lenders, pursuant to this Agreement 
and the Security Documents. 

“Commitment Annex” means Annex A to this Agreement. 

“Commitment Expiry Date” means the earlier of (i) twelve (12) months from the Closing 
Date, and (ii) the Asset Sale Effective Date.  

“Compliance Certificate” means a certificate, duly executed by a Responsible Officer of 
Borrower Representative, appropriately completed and substantially in the form of Exhibit B 
hereto. 

 “Confirmation Order” means an order of the Bankruptcy Court, in form and substance 
satisfactory to the Agent, confirming the Plan of Reorganization. 

“Consolidated Subsidiary” means, at any date, any Subsidiary the accounts of which 
would be consolidated with those of Sound Shore Health System, Inc. (or any other Person, as 
the context may require hereunder) in its consolidated financial statements if such statements 
were prepared as of such date. 

“Contingent Obligation” means, with respect to any Person, any direct or indirect 
liability of such Person:  (a) with respect to any Debt of another Person (a “Third Party 
Obligation”) if the purpose or intent of such Person incurring such liability, or the effect thereof, 
is to provide assurance to the obligee of such Third Party Obligation that such Third Party 

13-22840-rdd    Doc 122-3    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit C   
 Pg 7 of 129



 

     7 
10857672 

Obligation will be paid or discharged, or that any agreement relating thereto will be complied 
with, or that any holder of such Third Party Obligation will be protected, in whole or in part, 
against loss with respect thereto; (b) with respect to any undrawn portion of any letter of credit 
issued for the account of such Person or as to which such Person is otherwise liable for the 
reimbursement of any drawing; (c) to make take-or-pay or similar payments if required 
regardless of nonperformance by any other party or parties to an agreement; or (d) for any 
obligations of another Person pursuant to any Guarantee or pursuant to any agreement to 
purchase, repurchase  or otherwise acquire any obligation or any property constituting security 
therefor, to provide funds for the payment or discharge of such obligation or to preserve the 
solvency, financial condition or level of income of another Person.  The amount of any 
Contingent Obligation shall be equal to the amount of the obligation so Guaranteed or otherwise 
supported or, if not a fixed and determinable amount, the maximum amount so Guaranteed or 
otherwise supported. 

“Controlled Group” means all members of any group of corporations and all members of 
a group of trades or businesses (whether or not incorporated) under common control which, 
together with any Borrower, are treated as a single employer under Sections 414(b), (c), (m) or 
(o) of the Code or Section 4001(b) of ERISA. 

“Credit Exposure” means any period of time during which the Term Loan Commitment 
is outstanding or any Loan or other Obligations remains unpaid; provided, however, that no 
Credit Exposure shall be deemed to exist solely due to the existence of contingent 
indemnification liability, absent the assertion of a claim, or the known existence of a claim 
reasonably likely to be asserted, with respect thereto. 

“Credit Party” means, other than Buyer, any Guarantor under a Guarantee of the 
Obligations or any part thereof, any Borrower and any other Person (other than Agent, a Lender 
or a participant of a Lender), whether now existing or hereafter acquired or formed, that becomes 
obligated as a borrower, guarantor, surety, indemnitor, pledgor, assignor or other obligor under 
any Financing Document; and “Credit Parties” means all such Persons, collectively. 

“Debt” of a Person means at any date, without duplication, (a) all obligations of such 
Person for borrowed money, (b) all obligations of such Person evidenced by bonds, debentures, 
notes or other similar instruments, (c) all obligations of such Person to pay the deferred purchase 
price of property or services, except trade accounts payable arising and paid on a timely basis 
and in the Ordinary Course of Business, (d) all capital leases of such Person, (e) all non-
contingent obligations of such Person to reimburse any bank or other Person in respect of 
amounts paid under a letter of credit, banker’s acceptance or similar instrument, (f) all equity 
securities of such Person subject to repurchase or redemption other than at the sole option of 
such Person, (g) all obligations secured by a Lien on any asset of such Person, whether or not 
such obligation is otherwise an obligation of such Person, (h) “earnouts”, purchase price 
adjustments, profit sharing arrangements, deferred purchase money amounts and similar payment 
obligations or continuing obligations of any nature of such Person arising out of purchase and 
sale contracts, (i) all Debt of others Guaranteed by such Person, (j) off-balance sheet liabilities 
and/or Pension Plan or Multiemployer Plan liabilities of such Person, (k) obligations arising 
under non-compete agreements, and (l) obligations arising under bonus, deferred compensation, 
incentive compensation or similar arrangements, other than those arising in the Ordinary Course 
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of Business.  Without duplication of any of the foregoing, Debt of Borrowers shall include the 
Term Loan and any DIP Revolving Loans. 

“Default” means any condition or event which with the giving of notice or lapse of time 
or both would, unless cured or waived, become an Event of Default. 

“DIP Revolving Credit Agreement” has the meaning set forth in the recitals. 

“DIP Revolving Credit Documents” means, collectively, the DIP Revolving Credit 
Agreement and the “Financing Documents” referred to therein.  

“DIP Revolving Loan Collateral” means the “Collateral,” as defined in the DIP 
Revolving Credit Agreement.  

“DIP Revolving Loans” means the revolving loans by MCF or an Affiliate of MCF to the 
Borrowers on the terms and conditions set forth in the DIP Revolving Credit Documents.  

 “Dollars” or “$” means the lawful currency of the United States of America. 

“Environmental Laws” means any present and future federal, state and local laws, 
statutes, ordinances, rules, regulations, standards, policies and other governmental directives or 
requirements, as well as common law, pertaining to the environment, natural resources, 
pollution, health (including any environmental clean up statutes and all regulations adopted by 
any local, state, federal or other Governmental Authority, and any statute, ordinance, code, order, 
decree, law rule or regulation all of which pertain to or impose liability or standards of conduct 
concerning medical waste or medical products, equipment or supplies), safety or clean-up that 
apply to any Borrower and relate to Hazardous Materials, including, without limitation, the 
Comprehensive Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C. § 
9601 et seq.), the Resource Conservation and Recovery Act of 1976 (42 U.S.C. § 6901 et seq.), 
the Federal Water Pollution Control Act (33 U.S.C. § 1251 et seq.), the Hazardous Materials 
Transportation Act (49 U.S.C. § 5101 et seq.), the Clean Air Act (42 U.S.C. § 7401 et seq.), the 
Federal Insecticide, Fungicide and Rodenticide Act (7 U.S.C. § 136 et seq.), the Emergency 
Planning and Community Right-to-Know Act (42 U.S.C. § 11001 et seq.), the Occupational 
Safety and Health Act (29 U.S.C. § 651 et seq.), the Residential Lead-Based Paint Hazard 
Reduction Act (42 U.S.C. § 4851 et seq.), any analogous state or local laws, any amendments 
thereto, and the regulations promulgated pursuant to said laws, together with all amendments 
from time to time to any of the foregoing and judicial interpretations thereof. 

 “ERISA” means the Employee Retirement Income Security Act of 1974, as the same 
may be amended, modified or supplemented from time to time, and any successor statute thereto, 
and any and all rules or regulations promulgated from time to time thereunder. 

“ERISA Plan” means any “employee benefit plan”, as such term is defined in 
Section 3(3) of ERISA (other than a Multiemployer Plan), which any Borrower maintains, 
sponsors or contributes to, or, in the case of an employee benefit plan which is subject to 
Section 412 of the Code or Title IV of ERISA, to which any Borrower or any member of the 
Controlled Group may have any liability, including any liability by reason of having been a 
substantial employer within the meaning of Section 4063 of ERISA at any time during the 
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preceding five (5) years, or by reason of being deemed to be a contributing sponsor under 
Section 4069 of ERISA. 

“Event of Default” has the meaning set forth in Section 10.1. 

“Final Order” means an order of the Bankruptcy Court in the Bankruptcy Cases which 
approves the transactions contemplated by this Agreement and the DIP Revolving Credit 
Documents, including, without limitation, the Prepetition Repayment Advance, and the other 
Financing Documents and Affiliated Financing Documents on a final basis and is in form and 
substance acceptable to Agent and the Lenders, as the same may be amended, modified or 
otherwise supplemented from time to time in compliance with this Agreement. 

“Financing Documents” means this Agreement, any Notes, the Letter of Credit, the 
Security Documents, any subordination or intercreditor agreement pursuant to which any Debt 
and/or any Liens securing such Debt is subordinated to all or any portion of the Obligations and 
all other documents, instruments and agreements related to the Obligations and heretofore 
executed, executed concurrently herewith or executed at any time and from time to time 
hereafter, as any or all of the same may be amended, supplemented, restated or otherwise 
modified from time to time.   

“Financing Orders” means the Interim Order or, when applicable, the Final Order. 

“Financing Transaction” shall have the meaning set forth in Section 4.12. 

“GAAP” means generally accepted accounting principles set forth from time to time in 
the opinions and pronouncements of the Accounting Principles Board and the American Institute 
of Certified Public Accountants and statements and pronouncements of the Financial Accounting 
Standards Board (or agencies with similar functions of comparable stature and authority within 
the United States accounting profession), which are applicable to the circumstances as of the date 
of determination. 

“General Intangible” means any “general intangible” as defined in Article 9 of the UCC, 
and any personal property, including things in action, other than accounts, chattel paper, 
commercial tort claims, deposit accounts, documents, goods, instruments, investment property, 
letter of credit rights, letters of credit, money, and oil, gas or other minerals before extraction, but 
including payment intangibles and software. 

 “Governmental Authority” means any nation or government, any state or other political 
subdivision thereof, and any agency, department or Person exercising executive, legislative, 
judicial, regulatory or administrative functions of or pertaining to government and any 
corporation or other Person owned or controlled (through stock or capital ownership or 
otherwise) by any of the foregoing, whether domestic or foreign. 

“Guarantee” by any Person means any obligation, contingent or otherwise, of such 
Person directly or indirectly guaranteeing any Debt or other obligation of any other Person and, 
without limiting the generality of the foregoing, any obligation, direct or indirect, contingent or 
otherwise, of such Person (a) to purchase or pay (or advance or supply funds for the purchase or 
payment of) such Debt or other obligation (whether arising by virtue of partnership 
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arrangements, by agreement to keep-well, to purchase assets, goods, securities or services, to 
take-or-pay, or to maintain financial statement conditions or otherwise), or (b) entered into for 
the purpose of assuring in any other manner the obligee of such Debt or other obligation of the 
payment thereof or to protect such obligee against loss in respect thereof (in whole or in part), 
provided, however, that the term Guarantee shall not include endorsements for collection or 
deposit in the Ordinary Course of Business.  The term “Guarantee” used as a verb has a 
corresponding meaning. 

“Guarantor” means any Credit Party that has executed or delivered, or shall in the future 
execute or deliver, any Guarantee of any portion of the Obligations. 

“Hazardous Materials” means petroleum and petroleum products and compounds 
containing them, including gasoline, diesel fuel and oil; explosives, flammable materials; 
radioactive materials; polychlorinated biphenyls and compounds containing them; lead and lead-
based paint; asbestos or asbestos-containing materials; underground or above-ground storage 
tanks, whether empty or containing any substance; any substance the presence is prohibited by 
any Environmental Laws; toxic mold, any substance that requires special handling; and any other 
material or substance now or in the future defined as a “hazardous substance,” “hazardous 
material,” “hazardous waste,” “toxic substance,” “toxic pollutant,” “contaminant,” “pollutant” or 
other words of similar import within the meaning of any Environmental Law, including:  (a) any 
“hazardous substance” defined as such in (or for purposes of) CERCLA, or any so-called 
“superfund” or “superlien” Law, including the judicial interpretation thereof; (b) any “pollutant 
or contaminant” as defined in 42 U.S.C.A. § 9601(33); (c) any material now defined as 
“hazardous waste” pursuant to 40 C.F.R. Part 260; (d) any petroleum or petroleum by-products, 
including crude oil or any fraction thereof; (e) natural gas, natural gas liquids, liquefied natural 
gas, or synthetic gas usable for fuel; (f) any “hazardous chemical” as defined pursuant to 29 
C.F.R. Part 1910; (g) any toxic or harmful substances, wastes, materials, pollutants or 
contaminants (including, without limitation, asbestos, polychlorinated biphenyls (“PCB’s”), 
flammable explosives, radioactive materials, infectious substances, materials containing lead-
based paint or raw materials which include hazardous constituents); and (h) any other toxic 
substance or contaminant that is subject to any Environmental Laws or other past or present 
requirement of any Governmental Authority.   

“Hazardous Materials Contamination” means contamination (whether now existing or 
hereafter occurring) of the improvements, buildings, facilities, personalty, soil, groundwater, air 
or other elements on or of the relevant property by Hazardous Materials, or any derivatives 
thereof, or on or of any other property as a result of Hazardous Materials, or any derivatives 
thereof, generated on, emanating from or disposed of in connection with the relevant property. 

“Indemnitees” has the meaning set forth in Section 12.14(b). 

“Instrument” means “instrument”, as defined in Article 9 of the UCC. 

“Intellectual Property” means, with respect to any Person, all patents, patent applications 
and like protections, including improvements divisions, continuation, renewals, reissues, 
extensions and continuations in part of the same, trademarks, trade names, trade styles, trade 
dress, service marks, logos and other business identifiers and, to the extent permitted under 
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applicable law, any applications therefore, whether registered or not, and the goodwill of the 
business of such Person connected with and symbolized thereby, copyright rights, copyright 
applications, copyright registrations and like protections in each work of authorship and 
derivative works, whether published or unpublished, technology, know-how and processes, 
operating manuals, trade secrets, computer hardware and software, rights to unpatented 
inventions and all applications and licenses therefor, used in or necessary for the conduct of 
business by such Person and all claims for damages by way of any past, present or future 
infringement of any of the foregoing.  

“Interest Period” means any period commencing on the first day of a calendar month and 
ending on the last day of such calendar month. 

“Interim Order” means the Interim Order (I) Authorizing Debtors (A) to Obtain 
Postpetition Secured, Superpriority Financing Pursuant to 11 U.S.C. §§ 105, 361, 362, 363, and 
364 and (B) to Utilize Cash Collateral Pursuant to 11 U.S.C. § 363, (II) Granting Adequate 
Protection to Pre-Petition Secured Creditors Pursuant to 11 U.S.C. §§ 361, 362, 363 and 364, 
and (III) Scheduling a Final Hearing Pursuant to Bankruptcy Rules 4001(b) and 4001(c) entered 
in the Bankruptcy Cases on June 3, 2013 [Dkt. No. 39], which shall not have been stayed, 
reversed, vacated or otherwise modified (other than with the consent of the Required Lenders in 
their sole discretion). 

“Inventory” means “inventory” as defined in Article 9 of the UCC. 

“Investment” means any investment in any Person, whether by means of acquiring 
(whether for cash, property, services, securities or otherwise), making or holding Debt, 
securities, capital contributions, loans, time deposits, advances, Guarantees or otherwise.  The 
amount of any Investment shall be the original cost of such Investment plus the cost of all 
additions thereto, without any adjustments for increases or decreases in value, or write-ups, 
write-downs or write-offs with respect thereto. 

“Laws” means any and all federal, state, provincial, territorial, local and foreign statutes, 
laws, judicial decisions, regulations, ordinances, rules, judgments, orders, decrees, codes, 
injunctions, permits, governmental agreements and governmental restrictions, whether now or 
hereafter in effect, which are applicable to any Credit Party in any particular circumstance.  
“Laws” includes, without limitation, Healthcare Laws and Environmental Laws. 

“Lender” means each of (a) MidCap Funding V, LLC, in its capacity as a lender 
hereunder, (b) each other Person party hereto in its capacity as a lender hereunder, (c) each other 
Person that becomes a party hereto as Lender pursuant to Section 11.17, and (d) the respective 
successors of all of the foregoing, and “Lenders” means all of the foregoing.   

“Letter of Credit” means a letter of credit in the face amount of $10,000,000 provided by 
Buyer as Collateral for Borrowers’ Obligations pursuant to this Agreement and the other 
Financing Documents.  

“LIBOR Rate” means, for each Loan, a per annum rate of interest equal to the greater of 
(a) two and one half percent (2.50%) and (b) the rate determined by Agent (rounded upwards, if 
necessary, to the next 1/100th%) by dividing (i) the Base LIBOR Rate for the Interest Period, by 
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(ii) the sum of one minus the daily average during such Interest Period of the aggregate 
maximum reserve requirement (expressed as a decimal) then imposed under Regulation D of the 
Board of Governors of the Federal Reserve System (or any successor thereto) for “Eurocurrency 
Liabilities” (as defined therein). 

“Lien” means, with respect to any asset, any mortgage, lien, pledge, charge, security 
interest or encumbrance of any kind, in respect of such asset.  For the purposes of this 
Agreement and the other Financing Documents, any Borrower or any Subsidiary shall be deemed 
to own subject to a Lien any asset which it has acquired or holds subject to the interest of a 
vendor or lessor under any conditional sale agreement, capital lease or other title retention 
agreement relating to such asset.  

“Litigation” means any action, suit or proceeding before any court, mediator, arbitrator 
or Governmental Authority. 

“Loan Account” has the meaning set forth in Section 2.6(b). 

“Loan(s)” means the Term Loan. 

“Management Agreement” has the meaning set forth in Section 8.3(c). 

“Material Adverse Effect” means, with respect to any event, act, condition or occurrence 
of whatever nature (including any adverse determination in any litigation, arbitration, or 
governmental investigation or proceeding), whether singly or in conjunction with any other event 
or events, act or acts, condition or conditions, occurrence or occurrences, whether or not related, 
(a) a material adverse change in, or a material adverse effect upon, any of (i) the condition 
(financial or otherwise), operations, business, properties or prospects of any of the Credit Parties, 
(ii) the rights and remedies of Agent or Lenders under any Financing Document, or the ability of 
any Credit Party to perform any of its obligations under any Financing Document to which it is a 
party, (iii) the legality, validity or enforceability of any Financing Document, (iv) the existence, 
perfection or priority of any security interest granted in any Financing Document, (v) the value 
of any material Collateral, (vi) any Credit Party’s or Operator’s ability to accept, admit and/or 
retain patients or residents, (vii) the rate at which any Third Party Payor reimburses a Credit 
Party for goods or services provided by such Credit Party, (viii) the use or scope of any 
Healthcare Permits, (ix) the continued participation by any Credit Party in the Medicaid or 
Medicare programs or any other Third Party Payor Program at then current rate certifications or 
levels; or (b) the imposition of a fine against or the creation of any liability of any Credit Party or 
Operator to any Governmental Authority under any Healthcare Law in excess of $50,000.00. 
Notwithstanding the foregoing, the filing of the Bankruptcy Cases and the consummation of the 
Asset Sale shall not constitute Material Adverse Effects.  

“Material Contracts” has the meaning set forth in Section 3.17. 

“Maximum Lawful Rate” has the meaning set forth in Section 2.7. 

“MCF” means MidCap Financial, LLC, and its successors and assigns. 

“Montefiore” has the meaning set forth in the recitals.  
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“Multiemployer Plan” means a multiemployer plan within the meaning of 
Section 4001(a)(3) of ERISA to which any Borrower or any other member of the Controlled 
Group (or any Person who in the last five years was a member of the Controlled Group) is 
making or accruing an obligation to make contributions or has within the preceding five plan 
years (as determined on the applicable date of determination) made contributions. 

“Notes” has the meaning set forth in Section 2.3. 

“Obligations” means all obligations, liabilities and indebtedness (monetary (including 
post-petition interest, whether or not allowed) or otherwise) of each Credit Party under this 
Agreement or any other Financing Document, in each case howsoever created, arising or 
evidenced, whether direct or indirect, absolute or contingent, now or hereafter existing, or due or 
to become due. 

“OFAC” means the U.S. Department of Treasury Office of Foreign Assets Control. 

“OFAC Lists” means, collectively, the Specially Designated Nationals and Blocked 
Persons List maintained by OFAC pursuant to Executive Order No. 13224, 66 Fed. Reg. 49079 
(Sept. 25, 2001) and/or any other list of terrorists or other restricted Persons maintained pursuant 
to any of the rules and regulations of OFAC or pursuant to any other applicable Executive 
Orders. 

“Offer” shall have the meaning set forth in Section 4.12. 

“Operating Lease” means any lease of any Project to an Operator entity, and all 
amendments thereto and extensions thereof, as has been previously approved by Agent as 
required hereunder. 

“Operative Documents” means the Financing Documents, Affiliated Financing 
Documents, Management Agreements, Subordinated Debt Documents, the Asset Sale 
Documents and each other agreement, documents and certificate executed or delivered in 
connection therewith. 

“Option Period” shall have the meaning set forth in Section 4.12. 

“Ordinary Course of Business” means, in respect of any transaction involving any 
Person, the ordinary course of business of such Person, as conducted by such Person in 
accordance with past practices. 

“Organizational Documents” means, with respect to any Person other than a natural 
person, the documents by which such Person was organized (such as a certificate of 
incorporation, certificate of limited partnership or articles of organization, and including, without 
limitation, any certificates of designation for preferred stock or other forms of preferred equity) 
and which relate to the internal governance of such Person (such as by-laws, a partnership 
agreement or an operating, limited liability company or members agreement). 

“Payment Account” means the account specified on the signature pages hereof into 
which all payments by or on behalf of each Borrower to Agent under the Financing Documents 
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shall be made, or such other account as Agent shall from time to time specify by notice to 
Borrower Representative.  

“Payroll Taxes” means, collectively, any and all withholdings, payroll or similar taxes 
due from Borrowers to the applicable Government Authorities, together with any and all interest, 
fees, penalties and similar amounts owing in respect of or relating to such taxes. 

“PBGC” means the Pension Benefit Guaranty Corporation and any Person succeeding to 
any or all of its functions under ERISA. 

“Pension Plan” means any ERISA Plan that is subject to Section 412 of the Code or 
Title IV of ERISA.  

“Permits” means all governmental licenses, authorizations, provider numbers, supplier 
numbers, registrations, permits, drug or device authorizations and approvals, certificates, 
franchises, qualifications, accreditations, consents and approvals required under all applicable 
Laws and required in order to carry on its business as now conducted, including, without 
limitation, Healthcare Permits.  

 “Permitted Asset Dispositions” means the following Asset Dispositions, provided, 
however, that at the time of such Asset Disposition, no Default or Event of Default exists or 
would result from such Asset Disposition: (a) dispositions of Inventory in the Ordinary Course of 
Business and not pursuant to any bulk sale, (b) dispositions of furniture, fixtures and equipment 
in the Ordinary Course of Business that the applicable Borrower or Subsidiary determines in 
good faith is no longer used or useful in the business of such Borrower and its Subsidiaries, 
(c) dispositions approved in writing by Agent, and (d) the Asset Sale pursuant to Asset Sale 
Documents in form and substance satisfactory to Agent in its reasonable discretion.  

“Permitted Contest” means, with respect to any tax obligation or other obligation 
allegedly or potentially owing from any Borrower or its Subsidiary to any governmental tax 
authority, a contest maintained in good faith by appropriate proceedings promptly instituted and 
diligently conducted and with respect to which such reserve or other appropriate provision, if 
any, as shall be required in conformity with GAAP shall have been made on the books and 
records and financial statements of the applicable Credit Party(ies); provided, however, that 
(a) compliance with the obligation that is the subject of such contest is effectively stayed during 
such challenge; (b) Borrowers have given prior written notice to Agent of a Borrower’s or its 
Subsidiary’s intent to so contest the obligation; (c) Borrowers have given Agent notice of the 
commencement of such contest and upon request by Agent, from time to time, notice of the 
status of such contest by Borrowers and/or confirmation of the continuing satisfaction of this 
definition; and (d) upon a final determination of such contest, Borrowers and its Subsidiaries 
shall promptly comply with the requirements thereof. 

“Permitted Contingent Obligations” means (a) Contingent Obligations arising in respect 
of the Debt under the Financing Documents; (b) Contingent Obligations resulting from 
endorsements for collection or deposit in the Ordinary Course of Business; (c) Contingent 
Obligations outstanding on the date of this Agreement and set forth on Schedule 5.1 (but not 
including any refinancings, extensions, increases or amendments to the indebtedness underlying 
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such Contingent Obligations other than extensions of the maturity thereof without any other 
change in terms); (d) Contingent Obligations incurred in the Ordinary Course of Business with 
respect to surety and appeal bonds, performance bonds and other similar obligations not to 
exceed $25,000 in the aggregate at any time outstanding; (f) Contingent Obligations arising 
under indemnity agreements with title insurers to cause such title insurers to issue to Agent 
mortgagee title insurance policies; (g) Contingent Obligations arising with respect to customary 
indemnification obligations in favor of purchasers in connection with dispositions of personal 
property assets permitted by Agent hereunder; and (h) other Contingent Obligations not 
permitted by clauses (a) through (g) above, not to exceed $25,000 in the aggregate at any time 
outstanding.  

“Permitted Debt” means: (a) Borrowers’ and its Subsidiaries’ Debt to Agent, Agent’s 
Affiliates and each Lender under this Agreement, the other Financing Documents and the DIP 
Revolving Credit Documents; (b) Debt incurred as a result of endorsing negotiable instruments 
received in the Ordinary Course of Business; (c) purchase money Debt not to exceed $2,000,000 
at any time (whether in the form of a loan or a lease) used solely to acquire equipment used in 
the Ordinary Course of Business and secured only by such equipment; (d) Debt existing on the 
date of this Agreement and described on Schedule 5.1 (but not including any refinancings, 
extensions, increases or amendments to such Debt other than extensions of the maturity thereof 
without any other change in terms), all of which accrues interest at the rate described on 
Schedule 5.1; (e) Debt in the form of insurance premiums financed through the applicable 
insurance company; (f) trade accounts payable arising and paid on a timely basis and in the 
Ordinary Course of Business; and (g) Subordinated Debt (if any).  

“Permitted Investments” means: (a) Investments shown on Schedule 5.7 and existing on 
the Closing Date; (b) (i) cash equivalents, and (ii) any similar short term Investments permitted 
by Borrowers’ and its Subsidiaries’ investment policies, as amended from time to time, provided, 
however, that such investment policy (and any such amendment thereto) has been approved by 
Agent; (c) Investments consisting of the endorsement of negotiable instruments for deposit or 
collection or similar transactions in the Ordinary Course of Business; (d) Investments consisting 
of travel advances and employee relocation loans and other employee loans and advances in the 
Ordinary Course of Business; (e) Investments (including debt obligations) received in connection 
with the bankruptcy or reorganization of customers or suppliers and in settlement of delinquent 
obligations of, and other disputes with, customers or suppliers arising in the Ordinary Course of 
Business; and (f) Investments consisting of notes receivable of, or prepaid royalties and other 
credit extensions, to customers and suppliers who are not Affiliates, in the Ordinary Course of 
Business, provided, that this subpart (f) shall not apply to Investments of Borrowers in any 
Subsidiary. 

“Permitted Liens” means: (a) deposits or pledges of cash to secure obligations under 
workmen’s compensation, social security or similar laws, or under unemployment insurance (but 
excluding Liens arising under ERISA) pertaining to a Borrower’s or its Subsidiary’s employees, 
if any; (b) deposits or pledges of cash to secure bids, tenders, contracts (other than contracts for 
the payment of money or the deferred purchase price of property or services), leases, statutory 
obligations, surety and appeal bonds and other obligations of like nature arising in the Ordinary 
Course of Business; (c) carrier’s, warehousemen’s, mechanic’s, workmen’s, materialmen’s or 
other like Liens, other than on any DIP Revolving Loan Collateral which is part of the 
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Borrowing Base, arising in the Ordinary Course of Business with respect to obligations which 
are not due, or which are being contested in good faith; (d) Liens, other than on Accounts, for 
taxes or other governmental charges not at the time delinquent or thereafter payable without 
penalty or the subject of a Permitted Contest; (e) attachments, appeal bonds, judgments and other 
similar Liens other than on Accounts, for sums not exceeding $1,000,000 in the aggregate arising 
in connection with court proceedings; provided, however, that the execution or other 
enforcement of such Liens is effectively stayed and the claims secured thereby are being 
contested in good faith; (f) with respect to real estate, easements, rights of way, restrictions, 
minor defects or irregularities of title, none of which, individually or in the aggregate, materially 
interfere with the benefits of the security intended to be provided by the Security Documents, 
materially affect the value or marketability of the DIP Revolving Loan Collateral, or impair the 
use or operation of the DIP Revolving Loan Collateral for the use currently being made thereof 
or impair Borrowers’ ability to pay the Obligations in a timely manner or impair the use of the 
DIP Revolving Loan Collateral or the ordinary conduct of the business of any Borrower or any 
Subsidiary; (g) Liens and encumbrances in favor of Agent under the Affiliated Financing 
Documents; (h) Liens, other than on DIP Revolving Loan Collateral which is part of the 
Borrowing Base, existing on the date hereof and set forth on Schedule 5.2; (i) any Lien on any 
equipment securing Debt permitted under subpart (c) of the definition of Permitted Debt, 
provided, however, that such Lien attaches concurrently with or within twenty (20) days after the 
acquisition thereof; and (j)  Liens in favor of the United States Internal Revenue Service or the 
Pension Benefit Guaranty Corporation existing on the Closing Date and set forth on Schedule 5.2 
that are subordinated in right of payment to the Obligations pursuant to the terms of the 
Financing Orders.  

“Permitted Modifications” means (a) such amendments or other modifications to a 
Borrower’s or Subsidiary’s Organizational Documents as are required under this Agreement or 
by applicable Law and fully disclosed to Agent on the first Compliance Certificate due to be 
delivered after such amendments or other modifications have become effective; and (b) such 
amendments or modifications to a Borrower’s or Subsidiary’s Organizational Documents (other 
than those involving a change in the name of a Borrower or Subsidiary or involving a 
reorganization of a Borrower or Subsidiary under the laws of a different jurisdiction) that would 
not adversely affect the rights and interests of the Agent or Lenders and fully disclosed to Agent 
on the first Compliance Certificate due to be delivered after such amendments or other 
modifications have become effective. 

“Person” means any natural person, corporation, limited liability company, professional 
association, limited partnership, general partnership, joint stock company, joint venture, 
association, company, trust, bank, trust company, land trust, business trust or other organization, 
whether or not a legal entity, and any Governmental Authority. 

“Plan Documentation” means the Plan of Reorganization and all documentation related 
thereto or  referenced therein, including without limitation any amendments, modifications or 
supplements to any of the foregoing, including any subsequent plans of reorganization, any 
motions related thereto and the Confirmation Order. 

“Plan of Reorganization” means, as the same may be amended, modified or otherwise 
supplemented in compliance with this Agreement, a joint plan of reorganization of the Borrowers 
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in their Bankruptcy Cases which either (a) provides for indefeasible payment in full cash and in 
accordance with the terms of the this Agreement of all Obligations due and owing as of the 
effective date of such plan of reorganization, including any Affiliated Obligations and 
Prepetition Obligations, or (b) is otherwise in form and content acceptable to Agent and the 
Lenders. 

“Postpetition” or “postpetition” means the time period commencing on the Petition Date 
and ending on the Reorganization Effective Date. 

“Prepetition” or “prepetition” means the time period prior to the Petition Date. 

“Prepetition Agent” has the meaning set forth in the recitals.  

“Prepetition Lender” has the meaning set forth in the recitals.  

“Prepetition Obligations” means, collectively, the Prepetition Revolving Loan 
Obligations and the Prepetition Term Loan Obligations. 

“Prepetition Repayment Advance” has the meaning set forth in the DIP Revolving Credit 
Agreement.  

“Prepetition Revolving Credit Agreement” has the meaning set forth in the recitals. 

“Prepetition Revolving Loan Obligations” means any and all “Obligations,” as defined 
in the Prepetition Revolving Credit Agreement.  

“Prepetition Term Credit Agreement” means that certain Credit and Security Agreement 
dated as of June 8, 2011 by and among MidCap Funding IV, LLC, as administrative agent and as 
a lender (as assigned to it by MCF), and Howe Avenue Nursing Home, Inc., as borrower.  

“Prepetition Term Loan Obligations” means any and all “Obligations,” as defined in the 
Prepetition Term Credit Agreement.  

“Pro Rata Share” means (a) with respect to a Lender’s obligation to make advances in 
respect of the Term Loan and such Lender’s right to receive payments of principal and interest 
with respect to the Term Loan, the Term Loan Commitment Percentage of such Lender, and 
(b) for all other purposes (including, without limitation, the indemnification obligations arising 
under Section 11.6) with respect to any Lender, the percentage obtained by dividing (i) the sum 
of the Term Loan Commitment Amount of such Lender (or, in the event the Term Loan 
Commitment shall have been terminated, such Lender’s then outstanding principal advances 
made under the Term Loan), by (ii) the sum of the Term Loan Commitment Amount (or, in the 
event the Term Loan Commitment shall have been terminated, the then outstanding principal 
advances of such Lenders made under the Term Loan) of all Lenders. 

“Protected Health Information” means “protected health information” as defined in 45 
C.F.R. §  160.103.  

“Release” has the meaning set forth in 42 U.S.C. §9601 (22). 
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“Reorganization Effective Date” means the effective date the Plan of Reorganization.  

“Reorganization Milestones” means (a) entry of an order by the Bankruptcy Court 
satisfactory to Agent approving the procedures for the Asset Sale set forth in the Asset Sale 
Motion on or before the date that is 35 days after the Petition Date, (b) entry of the Asset Sale 
Order on or before the date that is 100 days after the Petition Date, and (c) closing of the Asset 
Sale on or before December 6, 2013. 

“Required Lenders” means at any time Lenders holding (a) sixty-six and two thirds 
percent (66 2/3%) or more of the Term Loan Commitment, or (b) if the Term Loan Commitment 
has been terminated, sixty-six and two thirds percent (66 2/3%) or more of the aggregate 
outstanding principal balance of the Loans. 

“Responsible Officer” means any of the Chief Executive Officer, Chief Financial Officer 
or any other officer of the applicable Borrower acceptable to Agent. 

“Restricted Distribution” means as to any Person (a) any dividend or other distribution 
(whether in cash, securities or other property) on any equity interest in such Person (except those 
payable solely in its equity interests of the same class); (b) any payment by such Person on 
account of (i) the purchase, redemption, retirement, defeasance, surrender, cancellation, 
termination or acquisition of any equity interests in such Person or any claim respecting the 
purchase or sale of any equity interest in such Person, or (ii) any option, warrant or other right to 
acquire any equity interests in such Person; (c) any management fees, salaries or other fees or 
compensation to any Affiliate or any Person holding an equity interest in a Borrower or a 
Subsidiary of a Borrower, an Affiliate of a Borrower or an Affiliate of any Subsidiary of a 
Borrower; (d) any lease or rental payments to an Affiliate or Subsidiary of a Borrower, except 
for those listed on Schedule 5.8 hereto; or (e) repayments of or debt service on loans or other 
indebtedness held by any Affiliate or any Person holding an equity interest in a Borrower or a 
Subsidiary of a Borrower, an Affiliate of a Borrower or an Affiliate of any Subsidiary of a 
Borrower, unless permitted under and made pursuant to a Subordination Agreement applicable to 
such loans or other indebtedness. 

 “SEC” means the United States Securities and Exchange Commission. 

“Security Document” means each of this Agreement, the Letter of Credit, and any other 
agreement, document or instrument executed concurrently herewith or at any time hereafter 
pursuant to which one or more Credit Parties or any other Person either (a) Guarantees payment 
or performance of all or any portion of the Obligations, and/or (b) provides, as security for all or 
any portion of the Obligations, a Lien on any of its assets in favor of Agent for its own benefit 
and the benefit of the Lenders, as any or all of the same may be amended, supplemented, restated 
or otherwise modified from time to time. 

“Stalking Horse Asset Purchase Agreement” has the meaning set forth in the recitals.  

“Subordinated Debt” means any Debt of Borrowers incurred pursuant to the terms of the 
Subordinated Debt Documents and with the prior written consent of Agent, all of which 
documents must be in form and substance acceptable to Agent in its sole discretion.   
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“Subordinated Debt Documents” means any documents evidencing and/or securing Debt 
governed by a Subordination Agreement, all of which documents must be in form and substance 
acceptable to Agent in its sole discretion.   

“Subordination Agreement” means any agreement between Agent and another creditor 
of Borrowers, as the same may be amended, supplemented, restated or otherwise modified from 
time to time in accordance with the terms thereof, pursuant to which the Debt owing from any 
Borrower(s) and/or the Liens securing such Debt granted by any Borrower(s) to such creditor are 
subordinated in any way to the Obligations and the Liens created under the Security Documents, 
the terms and provisions of such Subordination Agreements to have been agreed to by and be 
acceptable to Agent in the exercise of its sole discretion. 

“Subsidiary” means, with respect to any Person, (a) any corporation of which an 
aggregate of more than fifty percent (50%) of the outstanding capital stock having ordinary 
voting power to elect a majority of the board of directors of such corporation (irrespective of 
whether, at the time, capital stock of any other class or classes of such corporation shall have or 
might have voting power by reason of the happening of any contingency) is at the time, directly 
or indirectly, owned legally or beneficially by such Person or one or more Subsidiaries of such 
Person, or with respect to which any such Person has the right to vote or designate the vote of 
more than fifty percent (50%) of such capital stock whether by proxy, agreement, operation of 
law or otherwise, and (b) any partnership or limited liability company in which such Person 
and/or one or more Subsidiaries of such Person shall have an interest (whether in the form of 
voting or participation in profits or capital contribution) of more than fifty percent (50%) or of 
which any such Person is a general partner or may exercise the powers of a general partner.  
Unless the context otherwise requires, each reference to a Subsidiary shall be a reference to a 
Subsidiary of a Borrower. 

“Taxes” has the meaning set forth in Section 2.8. 

“Term Loan” has the meaning set forth in Section 2.1(a).  All references herein to the 
“making” of the Term Loan or words of similar import shall mean the making of any advance in 
respect of the Term Loan. 

“Term Loan Commitment” means the sum of each Lender’s Term Loan Commitment 
Amount, which is equal to $10,000,000. 

“Term Loan Commitment Amount” means, (a) as to any Lender that is a Lender on the 
Closing Date, the dollar amount set forth opposite such Lender’s name on the Commitment 
Annex under the column “Term Loan Commitment Amount”, as such amount may be adjusted 
from time to time by any amounts assigned (with respect to such Lender’s portion of Term Loans 
outstanding and its commitment to make advances in respect of the Term Loan) pursuant to the 
terms of any and all effective assignment agreements to which such Lender is a party, and (b) as 
to any Lender that becomes a Lender after the Closing Date, the amount of the “Term Loan 
Commitment Amount(s)” of other Lender(s) assigned to such new Lender pursuant to the terms 
of the effective assignment agreement(s) pursuant to which such new Lender shall become a 
Lender, as such amount may be adjusted from time to time by any amounts assigned (with 
respect to such Lender’s portion of Term Loans outstanding and its commitment to make 
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advances in respect of the Term Loan) pursuant to the terms of any and all effective assignment 
agreements to which such Lender is a party. 

“Term Loan Commitment Percentage” means, as to any Lender, (a) on the Closing Date, 
the percentage set forth opposite such Lender’s name on the Commitment Annex under the 
column “Term Loan Commitment Percentage” (if such Lender’s name is not so set forth thereon, 
then, on the Closing Date, such percentage for such Lender shall be deemed to be zero), and (b) 
on any date following the Closing Date, the percentage equal to the Term Loan Commitment 
Amount of such Lender on such date divided by the Term Loan Commitment on such date.  

“Termination Date” means the earlier to occur of (a) the Commitment Expiry Date, (b) 
the “Termination Date” as defined in the DIP Revolving Credit Agreement, (c) any date on 
which Agent accelerates the maturity of the Term Loan pursuant to Section 10.2, and (d) the 
termination date stated in any notice of termination of this Agreement provided by Borrowers in 
accordance with Section 2.12. 

“UCC” means the Uniform Commercial Code of the State of New York or of any other 
state the laws of which are required to be applied in connection with the perfection of security 
interests in any Collateral. 

“United States” means the United States of America. 

Section 1.2 Accounting Terms and Determinations.  Unless otherwise specified 
herein, all accounting terms used herein shall be interpreted, all accounting determinations 
hereunder (including, without limitation, determinations made pursuant to the exhibits hereto) 
shall be made, and all financial statements required to be delivered hereunder shall be prepared 
on a consolidated basis in accordance with GAAP applied on a basis consistent with the most 
recent audited consolidated financial statements of each Borrower and its Consolidated 
Subsidiaries delivered to Agent and each of the Lenders on or prior to the Closing Date.  If at any 
time any change in GAAP would affect the computation of any financial ratio or financial 
requirement set forth in any Financing Document, and either Borrowers or the Required Lenders 
shall so request, the Agent, the Lenders and Borrowers shall negotiate in good faith to amend 
such ratio or requirement to preserve the original intent thereof in light of such change in GAAP 
(subject to the approval of the Required Lenders); provided, however, that until so amended, 
(a) such ratio or requirement shall continue to be computed in accordance with GAAP prior to 
such change therein and (b) Borrowers shall provide to the Agent and the Lenders financial 
statements and other documents required under this Agreement which include a reconciliation 
between calculations of such ratio or requirement made before and after giving effect to such 
change in GAAP.  Notwithstanding any other provision contained herein, all terms of an 
accounting or financial nature used herein shall be construed, and all computations of amounts 
and ratios referred to herein shall be made, without giving effect to any election under Statement 
of Financial Accounting Standards 159 (or any other Financial Accounting Standard having a 
similar result or effect) to value any Debt or other liabilities of any Credit Party or any 
Subsidiary of any Credit Party at “fair value”, as defined therein. 

Section 1.3 Other Definitional and Interpretive Provisions.  References in this 
Agreement to “Articles”, “Sections”, “Annexes”, “Exhibits” or “Schedules” shall be to Articles, 
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Sections, Annexes, Exhibits or Schedules of or to this Agreement unless otherwise specifically 
provided.  Any term defined herein may be used in the singular or plural.  “Include”, “includes” 
and “including” shall be deemed to be followed by “without limitation”.  Except as otherwise 
specified or limited herein, references to any Person include the successors and assigns of such 
Person.  References “from” or “through” any date mean, unless otherwise specified, “from and 
including” or “through and including”, respectively.  Unless otherwise specified herein, the 
settlement of all payments and fundings hereunder between or among the parties hereto shall be 
made in lawful money of the United States and in immediately available funds.  References to 
any statute or act shall include all related current regulations and all amendments and any 
successor statutes, acts and regulations.  All amounts used for purposes of financial calculations 
required to be made herein shall be without duplication.  References to any statute or act, without 
additional reference, shall be deemed to refer to federal statutes and acts of the United States.  
References to any agreement, instrument or document shall include all schedules, exhibits, 
annexes and other attachments thereto.  As used in this Agreement, the meaning of the term 
“material” or the phrase “in all material respects” is intended to refer to an act, omission, 
violation or condition which reflects or could reasonably be expected to result in a Material 
Adverse Effect. References to capitalized terms that are not defined herein, but are defined in the 
UCC, shall have the meanings given them in the UCC.  All references herein to times of day 
shall be references to daylight or standard time, as applicable. 

Section 1.4 Time is of the Essence.  Time is of the essence in Borrowers’ and each 
other Credit Party’s performance under this Agreement and all other Financing Documents.   

ARTICLE 2 - LOANS 

Section 2.1 Loans. 

(a) Term Loan.   

(i) Term Loan Amount.  On the terms and subject to the conditions set 
forth herein, the Lenders severally hereby agree to make to Borrowers a term loan in an 
original principal amount equal to the Term Loan Commitment (“Term Loan”).  Each 
Lender’s obligation to fund the Term Loan shall be limited to such Lender’s Term Loan 
Commitment Percentage, and no Lender shall have any obligation to fund any portion of 
any Term Loan required to be funded by any other Lender, but not so funded.  No 
Borrower shall have any right to reborrow any portion of the Term Loan that is repaid or 
prepaid from time to time.  The Term Loan shall be funded in one advance on the Closing 
Date.     

(ii) Scheduled Repayments; Mandatory Prepayments; Optional 
Prepayments.   

(A) The outstanding principal amount of the Term Loan shall 
become immediately due and payable in full on the Termination Date.   

(B) Borrowers shall prepay the Term Loan in an amount equal 
to any interest that is deemed to be in excess of the Maximum Lawful Rate (as 
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defined below) and is required to be applied to the reduction of the principal 
balance of the Term Loan by any Lender as provided for in Section 2.7;  

(C) Borrowers shall have no right to prepay prior to the 
Termination Date all or any portion of the principal of the Term Loan other than a 
prepayment as required under Section 2.1(a)(ii)(B).     

(iii) All Prepayments.  Except as this Agreement may specifically 
provide otherwise, all prepayments of the Term Loan shall be applied by Agent to the 
Obligations in inverse order of maturity.   

(iv) LIBOR Rate.  

(A) Except as provided in subsection (C) below, the Loans shall 
accrue interest at the LIBOR Rate plus the Applicable Margin.   

(B) The LIBOR Rate may be adjusted by Agent with respect to 
any Lender on a prospective basis to take into account any additional or increased 
costs to such Lender of maintaining or obtaining any eurodollar deposits or 
increased costs, in each case, due to changes in applicable Law occurring 
subsequent to the commencement of the then applicable Interest Period, including 
changes in tax laws (except changes of general applicability in corporate income 
tax laws) and changes in the reserve requirements imposed by the Board of 
Governors of the Federal Reserve System (or any successor), which additional or 
increased costs would increase the cost of funding loans bearing interest based 
upon the LIBOR Rate; provided, however, that notwithstanding anything in this 
Agreement to the contrary, (i) the Dodd-Frank Wall Street Reform and Consumer 
Protection Act and all requests, rules, guidelines or directives thereunder or issued 
in connection therewith and (ii) all requests, rules, guidelines or directives 
promulgated by the Bank for International Settlements, the Basel Committee on 
Banking Supervision (or any successor or similar authority) or the United States 
or foreign regulatory authorities, in each case pursuant to Basel III, shall in each 
case be deemed to be a “change in applicable Law”, regardless of the date 
enacted, adopted or issued.  In any such event, the affected Lender shall give 
Borrowers and Agent notice of such a determination and adjustment and Agent 
promptly shall transmit the notice to each other Lender and, upon its receipt of the 
notice from the affected Lender, Borrowers may, by notice to such affected 
Lender (I) require such Lender to furnish to Borrowers a statement setting forth 
the basis for adjusting such LIBOR Rate and the method for determining the 
amount of such adjustment, or (II) repay the Loans bearing interest based upon 
the LIBOR Rate with respect to which such adjustment is made.   

(C) In the event that any change in any law, regulation, treaty, 
or directive, or any change therein or in the interpretation or application thereof, 
shall at any time after the date hereof, in the reasonable opinion of any Lender, 
make it unlawful or impractical for such Lender to fund or maintain the Loans 
bearing interest based upon the LIBOR Rate or to continue such funding or 

13-22840-rdd    Doc 122-3    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit C   
 Pg 23 of 129



 

     23 
10857672 

maintaining, or to determine or charge interest rates at the LIBOR Rate, such 
Lender shall give notice of such changed circumstances to Agent and Borrowers 
and Agent promptly shall transmit the notice to each other Lender and (I) in the 
case of any outstanding Loans of such Lender bearing interest based upon the 
LIBOR Rate, the date specified in such Lender’s notice shall be deemed to be the 
last day of the Interest Period of such portion of the Loans, and interest upon such 
portion thereafter shall accrue interest at the Base Rate plus the Applicable 
Margin, and (II) such Loans shall continue to accrue interest at the Base Rate plus 
the Applicable Margin until such Lender determines that it would no longer be 
unlawful or impractical to maintain such Loans at the LIBOR Rate. 

(D) Anything to the contrary contained herein notwithstanding, 
neither Agent nor any Lender is required actually to acquire eurodollar deposits to 
fund or otherwise match fund any Obligation as to which interest accrues based 
on the LIBOR Rate. 

(b) [Reserved]. 

Section 2.2 Interest, Interest Calculations and Certain Fees. 

(a) Interest.  From and following the Closing Date, except as expressly set 
forth in this Agreement, the Loans and the other Obligations shall bear interest at the sum 
of the LIBOR Rate plus the Applicable Margin.  Interest on the Loans shall be paid in 
arrears on the first (1st) day of each month and on the maturity of such Loans, whether by 
acceleration or otherwise.  Interest on all other Obligations shall be payable upon 
demand.  For purposes of calculating interest, all funds transferred to the Payment 
Account for application to the Term Loan shall be subject to a six Business Day 
clearance period and all interest accruing on such funds during such clearance period 
shall accrue for the benefit of Agent, and not for the benefit of the Lenders. 

(b) [Reserved]. 

(c) Documentation and Approval Fees and Expenses.  Borrowers shall 
reimburse, on a current basis, all costs and expenses (including legal, financial advisor, 
appraisal and valuation-related fees and expenses) incurred by Agent (and, after the 
occurrence and during the continuation of any Event of Default, any Lender) in 
connection with the preparation, negotiation, documentation and court approval of this 
Agreement, the other Financing Documents and the Financing Orders, including, without 
limitation, in connection with (i) the analysis, negotiation, preparation, execution, 
administration, delivery and termination of this Agreement, the other Financing 
Documents and the documents and instruments referred to herein and therein, and any 
amendment, amendment and restatement, supplement, waiver or consent relating hereto 
or thereto, whether or not any such amendment, amendment and restatement, supplement, 
waiver or consent is executed or becomes effective, (ii) the analysis, negotiation, and 
preparation of the Financing Orders, the Asset Sale Documents, the Asset Sale Motion, 
the Asset Sale Order and any other documents filed in or prepared in connection with the 
Bankruptcy Cases, and the preparation for, travel to and participation in any hearings or 
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proceedings in connection with any of the foregoing, (iii) the enforcement of Agent’s and 
Lenders’ rights hereunder, or the collection of any payments owing from, Borrowers 
under this Agreement and/or the other Financing Documents or the protection, 
preservation or defense of the rights of Agent and Lenders hereunder and under the other 
Financing Documents, and (iv) any lien, litigation and other search costs, the reasonable 
fees, expenses and disbursements of legal counsel for Agent (and, after the occurrence 
and during the continuation of any Event of Default, any Lender), including the 
reasonable charges of internal legal counsel, and reasonable charges of any expert, 
appraiser, auditor or other consultant to Lender.  

(d) [Reserved].   

(e) [Reserved]. 

(f) [Reserved]. 

(g) Audit Fees.  Borrowers shall pay to Agent, for its own account and not 
for the benefit of any other Lenders, all reasonable fees and expenses in connection with 
audits and inspections of Borrowers’ books and records, audits of Borrowers’ compliance 
with applicable Laws and such other matters as Agent shall deem appropriate, which 
shall be due and payable on the first Business Day of the month following the date of 
issuance by Agent of a written request for payment thereof to Borrowers. 

(h) Wire Fees.   Borrowers shall pay to Agent, for its own account and not 
for the account of any other Lenders, on written demand, fees for incoming and outgoing 
wires made for the account of Borrowers, such fees to be based on Agent’s then current 
wire fee schedule (available upon written request of the Borrowers). 

(i) Late Charges.  If payments of principal (other than a final installment of 
principal upon the Termination Date), interest due on the Obligations, or any other 
amounts due hereunder or under the other Financing Documents are not timely made and 
remain overdue for a period of five (5) days, Borrowers, without notice or demand by 
Agent, promptly shall pay to Agent, for its own account and not for the benefit of any 
other Lenders, as additional compensation to Agent in administering the Obligations, an 
amount equal to five percent (5.0%) of each delinquent payment. 

(j) Computation of Interest and Related Fees.  All interest and fees under 
each Financing Document shall be calculated on the basis of a 360-day year for the actual 
number of days elapsed.  The date of funding of a Loan shall be included in the 
calculation of interest.  The date of payment of a Loan shall be excluded from the 
calculation of interest.  If a Loan is repaid on the same day that it is made, one (1) day’s 
interest shall be charged.   

Section 2.3 Notes.  The portion of the Loans made by each Lender shall be evidenced, 
if so requested by such Lender, by one or more promissory notes executed by Borrowers on a 
joint and several basis (each, a “Note”) in an original principal amount equal to such Lender’s 
Term Loan Commitment Amount.   
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Section 2.4 [Reserved] 

Section 2.5 [Reserved] 

Section 2.6 General Provisions Regarding Payment; Loan Account. 

(a) All payments to be made by each Borrower under any Financing 
Document, including payments of principal and interest made hereunder and pursuant to 
any other Financing Document, and all fees, expenses, indemnities and reimbursements, 
shall be made without set-off, recoupment or counterclaim.  If any payment hereunder 
becomes due and payable on a day other than a Business Day, such payment shall be 
extended to the next succeeding Business Day and, with respect to payments of principal, 
interest thereon shall be payable at the then applicable rate during such extension (it 
being understood and agreed that, solely for purposes of calculating financial covenants 
and computations contained herein and determining compliance therewith, if payment is 
made, in full, on any such extended due date, such payment shall be deemed to have been 
paid on the original due date without giving effect to any extension thereto).  Any 
payments received in the Payment Account before 12:00 p.m. (Eastern time) on any date 
shall be deemed received by Agent on such date, and any payments received in the 
Payment Account after 12:00 p.m. (Eastern time) on any date shall be deemed received 
by Agent on the next succeeding Business Day.   

(b) Agent shall maintain a loan account (the “Loan Account”) on its books to 
record Loans and other extensions of credit made by the Lenders hereunder or under any 
other Financing Document, and all payments thereon made by each Borrower.  All 
entries in the Loan Account shall be made in accordance with Agent’s customary 
accounting practices as in effect from time to time.  The balance in the Loan Account, as 
recorded in Agent’s books and records at any time shall be conclusive and binding 
evidence of the amounts due and owing to Agent by each Borrower absent manifest error; 
provided, however, that any failure to so record or any error in so recording shall not 
limit or otherwise affect any Borrower’s duty to pay all amounts owing hereunder or 
under any other Financing Document.  Agent shall endeavor to provide Borrowers with a 
monthly statement regarding the Loan Account (but neither Agent nor any Lender shall 
have any liability if Agent shall fail to provide any such statement).  Unless any Borrower 
notifies Agent of any objection to any such statement (specifically describing the basis 
for such objection) within ninety (90) days after the date of receipt thereof, it shall be 
deemed final, binding and conclusive upon Borrowers in all respects as to all matters 
reflected therein. 

Section 2.7 Maximum Interest.  In no event shall the interest charged with respect to 
the Loans or any other Obligations of any Borrower under any Financing Document exceed the 
maximum amount permitted under the laws of the State of Maryland or of any other applicable 
jurisdiction.  Notwithstanding anything to the contrary herein or elsewhere, if at any time the rate 
of interest payable hereunder or under any Note or other Financing Document (the “Stated 
Rate”) would exceed the highest rate of interest permitted under any applicable law to be 
charged (the “Maximum Lawful Rate”), then for so long as the Maximum Lawful Rate would be 
so exceeded, the rate of interest payable shall be equal to the Maximum Lawful Rate; provided, 
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however, that if at any time thereafter the Stated Rate is less than the Maximum Lawful Rate, 
each Borrower shall, to the extent permitted by law, continue to pay interest at the Maximum 
Lawful Rate until such time as the total interest received is equal to the total interest which 
would have been received had the Stated Rate been (but for the operation of this provision) the 
interest rate payable.  Thereafter, the interest rate payable shall be the Stated Rate unless and 
until the Stated Rate again would exceed the Maximum Lawful Rate, in which event this 
provision shall again apply.  In no event shall the total interest received by any Lender exceed 
the amount which it could lawfully have received had the interest been calculated for the full 
term hereof at the Maximum Lawful Rate. If, notwithstanding the prior sentence, any Lender has 
received interest hereunder in excess of the Maximum Lawful Rate, such excess amount shall be 
applied to the reduction of the principal balance of the Loans or to other amounts (other than 
interest) payable hereunder, and if no such principal or other amounts are then outstanding, such 
excess or part thereof remaining shall be paid to Borrowers.  In computing interest payable with 
reference to the Maximum Lawful Rate applicable to any Lender, such interest shall be 
calculated at a daily rate equal to the Maximum Lawful Rate divided by the number of days in 
the year in which such calculation is made. 

Section 2.8 Taxes; Capital Adequacy.   

(a) All payments of principal and interest on the Loans and all other amounts 
payable hereunder shall be made free and clear of and without deduction for any present 
or future income, excise, stamp, documentary, payroll, employment, property or franchise 
taxes and other taxes, fees, duties, levies, assessments, withholdings or other charges of 
any nature whatsoever (including interest and penalties thereon) imposed by any taxing 
authority, excluding taxes imposed on or measured by Agent’s or any Lender’s net 
income by the jurisdictions under which Agent or such Lender is organized or conducts 
business (other than solely as the result of entering into any of the Financing Documents 
or taking any action thereunder) (all non-excluded items being called “Taxes”).  If any 
withholding or deduction from any payment to be made by any Borrower hereunder is 
required in respect of any Taxes pursuant to any applicable Law, then Borrowers will:  
(i) pay directly to the relevant authority the full amount required to be so withheld or 
deducted; (ii) promptly forward to Agent an official receipt or other documentation 
satisfactory to Agent evidencing such payment to such authority; and (iii) pay to Agent 
for the account of Agent and Lenders such additional amount or amounts as is necessary 
to ensure that the net amount actually received by Agent and each Lender will equal the 
full amount Agent and such Lender would have received had no such withholding or 
deduction been required.  If any Taxes are directly asserted against Agent or any Lender 
with respect to any payment received by Agent or such Lender hereunder, Agent or such 
Lender may pay such Taxes and Borrowers will promptly pay such additional amounts 
(including any penalty, interest or expense) as is necessary in order that the net amount 
received by such Person after the payment of such Taxes (including any Taxes on such 
additional amount) shall equal the amount such Person would have received had such 
Taxes not been asserted so long as such amounts have accrued on or after the day which 
is two hundred seventy (270) days prior to the date on which Agent or such Lender first 
made written demand therefor. 
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(b) If any Borrower fails to pay any Taxes when due to the appropriate 
taxing authority or fails to remit to Agent, for the account of Agent and the respective 
Lenders, the required receipts or other required documentary evidence, Borrowers shall 
indemnify Agent and Lenders for any incremental Taxes, interest or penalties that may 
become payable by Agent or any Lender as a result of any such failure. 

(c) Each Lender that (i) is organized under the laws of a jurisdiction other 
than the United States, and (ii)(A) is a party hereto on the Closing Date or (B) purports to 
become an assignee of an interest as a Lender under this Agreement after the Closing 
Date (unless such Lender was already a Lender hereunder immediately prior to such 
assignment) (each such Lender a “Foreign Lender”) shall execute and deliver to each of 
Borrowers and Agent one or more (as Borrowers or Agent may reasonably request) 
United States Internal Revenue Service Forms W-8ECI, W-8BEN, W-8IMY (as 
applicable) and other applicable forms, certificates or documents prescribed by the 
United States Internal Revenue Service or reasonably requested by Agent certifying as to 
such Lender’s entitlement to a complete exemption from withholding or deduction of 
Taxes.  Borrowers shall not be required to pay additional amounts to any Lender pursuant 
to this Section 2.8 with respect to United States withholding and income Taxes to the 
extent that the obligation to pay such additional amounts would not have arisen but for 
the failure of such Lender to comply with this paragraph other than as a result of a change 
in law. 

(d) If any Lender shall determine in its commercially reasonable judgment 
that the adoption or taking effect of, or any change in, any applicable Law regarding 
capital adequacy, in each instance, after the Closing Date, or any change after the Closing 
Date in the interpretation, administration or application thereof by any Governmental 
Authority, central bank or comparable agency charged with the interpretation, 
administration or application thereof, or the compliance by any Lender or any Person 
controlling such Lender with any request, guideline or directive regarding capital 
adequacy (whether or not having the force of law) of any such Governmental Authority, 
central bank or comparable agency adopted or otherwise taking effect after the Closing 
Date, has or would have the effect of reducing the rate of return on such Lender’s or such 
controlling Person’s capital as a consequence of such Lender’s obligations hereunder to a 
level below that which such Lender or such controlling Person could have achieved but 
for such adoption, taking effect, change, interpretation, administration, application or 
compliance (taking into consideration such Lender’s or such controlling Person’s policies 
with respect to capital adequacy) then from time to time, upon written demand by such 
Lender (which demand shall be accompanied by a statement setting forth the basis for 
such demand and a calculation of the amount thereof in reasonable detail, a copy of 
which shall be furnished to Agent), Borrowers shall promptly pay to such Lender such 
additional amount as will compensate such Lender or such controlling Person for such 
reduction, so long as such amounts have accrued on or after the day which is two hundred 
seventy (270) days prior to the date on which such Lender first made demand therefor; 
provided, however, that notwithstanding anything in this Agreement to the contrary, (i) 
the Dodd-Frank Wall Street Reform and Consumer Protection Act and all requests, rules, 
guidelines or directives thereunder or issued in connection therewith and (ii) all requests, 
rules, guidelines or directives promulgated by the Bank for International Settlements, the 
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Basel Committee on Banking Supervision (or any successor or similar authority) or the 
United States or foreign regulatory authorities, in each case pursuant to Basel III, shall in 
each case be deemed to be a “change in applicable Law,” regardless of the date enacted, 
adopted or issued. 

(e) If any Lender requires compensation under Section 2.8(d), or requires 
any Borrower to pay any additional amount to any Lender or any Governmental 
Authority for the account of any Lender pursuant to Section 2.8(a), then, upon the written 
request of Borrower Representative, such Lender shall use reasonable efforts to designate 
a different lending office for funding or booking its Loans hereunder or to assign its 
rights and obligations hereunder (subject to the terms of this Agreement) to another of its 
offices, branches or affiliates, if, in the judgment of such Lender, such designation or 
assignment (i) would eliminate or materially reduce amounts payable pursuant to any 
such subsection, as the case may be, in the future, and (ii) would not subject such Lender 
to any unreimbursed cost or expense and would not otherwise be disadvantageous to such 
Lender (as determined in its sole discretion).  Borrowers hereby agree to pay all 
reasonable costs and expenses incurred by any Lender in connection with any such 
designation or assignment. 

Section 2.9 Appointment of Borrower Representative.  Each Borrower hereby 
designates Borrower Representative as its representative and agent on its behalf for the purposes 
of issuing Notices of Borrowing, and giving instructions with respect to the disbursement of the 
proceeds of the Loans, giving and receiving all other notices and consents hereunder or under 
any of the other Financing Documents and taking all other actions (including in respect of 
compliance with covenants) on behalf of any Borrower or Borrowers under the Financing 
Documents.  Borrower Representative hereby accepts such appointment.  Notwithstanding 
anything to the contrary contained in this Agreement, no Borrower other than Borrower 
Representative shall be entitled to take any of the foregoing actions.  The proceeds of each Loan 
made hereunder shall be advanced to or at the direction of Borrower Representative and if not 
used by Borrower Representative in its business (for the purposes provided in this Agreement) 
shall be deemed to be immediately advanced by Borrower Representative to the appropriate 
other Borrowers hereunder as an intercompany loan (collectively, “Intercompany Loans”).  
Borrowers shall maintain accurate books and records with respect to all Intercompany Loans and 
all repayments thereof.  Agent and each Lender may regard any notice or other communication 
pursuant to any Financing Document from Borrower Representative as a notice or 
communication from all Borrowers, and may give any notice or communication required or 
permitted to be given to any Borrower or all Borrowers hereunder to Borrower Representative on 
behalf of such Borrower or all Borrowers.  Each Borrower agrees that each notice, election, 
representation and warranty, covenant, agreement and undertaking made on its behalf by 
Borrower Representative shall be deemed for all purposes to have been made by such Borrower 
and shall be binding upon and enforceable against such Borrower to the same extent as if the 
same had been made directly by such Borrower. 
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Section 2.10 Joint and Several Liability; Rights of Contribution; Subordination and 
Subrogation. 

(a) Borrowers are defined collectively to include all Persons named as one of 
the Borrowers herein; provided, however, that any references herein to “any Borrower”, 
“each Borrower” or similar references, shall be construed as a reference to each 
individual Person named as one of the Borrowers herein.  Each Person so named shall be 
jointly and severally liable for all of the obligations of Borrowers under this Agreement.  
Each Borrower, individually, expressly understands, agrees and acknowledges, that the 
credit facilities would not be made available on the terms herein in the absence of the 
collective credit of all of the Persons named as the Borrowers herein, the joint and several 
liability of all such Persons, and the cross-collateralization of the collateral of all such 
Persons.  Accordingly, each Borrower individually acknowledges that the benefit to each 
of the Persons named as one of the Borrowers as a whole constitutes reasonably 
equivalent value, regardless of the amount of the credit facilities actually borrowed by, 
advanced to, or the amount of collateral provided by, any individual Borrower.  In 
addition, each entity named as one of the Borrowers herein hereby acknowledges and 
agrees that all of the representations, warranties, covenants, obligations, conditions, 
agreements and other terms contained in this Agreement shall be applicable to and shall 
be binding upon and measured and enforceable individually against each Person named 
as one of the Borrowers herein as well as all such Persons when taken together.  By way 
of illustration, but without limiting the generality of the foregoing, the terms of 
Section 10.1 are to be applied to each individual Person named as one of the Borrowers 
herein (as well as to all such Persons taken as a whole), such that the occurrence of any of 
the events described in Section 10.1 as to any Person named as one of the Borrowers 
herein shall constitute an Event of Default even if such event has not occurred as to any 
other Persons named as the Borrowers or as to all such Persons taken as a whole. 

(b) Notwithstanding any provisions of this Agreement to the contrary, it is 
intended that the joint and several nature of the liability of each Borrower for the 
Obligations and the Liens granted by Borrowers to secure the Obligations, not constitute 
a Fraudulent Conveyance (as defined below).  Consequently, Agent, Lenders and each 
Borrower agree that if the liability of a Borrower for the Obligations, or any Liens 
granted by such Borrower securing the Obligations would, but for the application of this 
sentence, constitute a Fraudulent Conveyance, the liability of such Borrower and the 
Liens securing such liability shall be valid and enforceable only to the maximum extent 
that would not cause such liability or such Lien to constitute a Fraudulent Conveyance, 
and the liability of such Borrower and this Agreement shall automatically be deemed to 
have been amended accordingly.  For purposes hereof, the term “Fraudulent 
Conveyance” means a fraudulent conveyance under Section 548 of Chapter 11 of 
Title 11 of the Bankruptcy Code or a fraudulent conveyance or fraudulent transfer under 
the applicable provisions of any fraudulent conveyance or fraudulent transfer law or 
similar law of any state, nation or other governmental unit, as in effect from time to time. 

(c) Agent is hereby authorized, without notice or demand (except as 
otherwise specifically required under this Agreement) and without affecting the liability 
of any Borrower hereunder, at any time and from time to time, to (i) renew, extend or 
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otherwise increase the time for payment of the Obligations; (ii) with the written 
agreement of any Borrower, change the terms relating to the Obligations or otherwise 
modify, amend or change the terms of any Note or other agreement, document or 
instrument now or hereafter executed by any Borrower and delivered to Agent for any 
Lender; (iii) accept partial payments of the Obligations; (iv) take and hold any Collateral 
for the payment of the Obligations or for the payment of any guaranties of the 
Obligations and exchange, enforce, waive and release any such Collateral; (v) apply any 
such Collateral and direct the order or manner of sale thereof Agent, in its sole discretion, 
may determine; and (vi) settle, release, compromise, collect or otherwise liquidate the 
Obligations and any Collateral therefor in any manner, all surety defenses being hereby 
waived by each Borrower.  Except as specifically provided in this Agreement or any of 
the other Financing Documents, Agent shall have the exclusive right to determine the 
time and manner of application of any payments or credits, whether received from any 
Borrower or any other source, and such determination shall be binding on all Borrowers.  
All such payments and credits may be applied, reversed and reapplied, in whole or in 
part, to any of the Obligations that Agent shall determine, in its sole discretion, without 
affecting the validity or enforceability of the Obligations of the other Borrower. 

(d) Each Borrower hereby agrees that, except as hereinafter provided, its 
obligations hereunder shall be unconditional, irrespective of (i) the absence of any 
attempt to collect the Obligations from any obligor or other action to enforce the same; 
(ii) the waiver or consent by Agent with respect to any provision of any instrument 
evidencing the Obligations, or any part thereof, or any other agreement heretofore, now 
or hereafter executed by a Borrower and delivered to Agent; (iii) failure by Agent to take 
any steps to perfect and maintain its security interest in, or to preserve its rights to, any 
security or collateral for the Obligations; (iv) the Bankruptcy Cases or Agent’s election of 
the application of Section 1111(b)(2) of the Bankruptcy Code; (v) any other borrowing or 
grant of a security interest by a Borrower to any third party in the Bankruptcy Cases; 
(vi) the disallowance, under Section 502 of the Bankruptcy Code, of all or any portion of 
Agent’s claim(s) for repayment of any of the Obligations; or (vi) any other circumstance 
other than payment in full of the Obligations which might otherwise constitute a legal or 
equitable discharge or defense of a guarantor or surety. 

(e) The Borrowers hereby agree, as between themselves, that to the extent 
that Agent, on behalf of Lenders, shall have received from any Borrower any Recovery 
Amount (as defined below), then the paying Borrower shall have a right of contribution 
against each other Borrower in an amount equal to such other Borrower’s contributive 
share of such Recovery Amount; provided, however, that in the event any Borrower 
suffers a Deficiency Amount (as defined below), then the Borrower suffering the 
Deficiency Amount shall be entitled to seek and receive contribution from and against the 
other Borrowers in an amount equal to the Deficiency Amount; and provided, further, 
that in no event shall the aggregate amounts so reimbursed by reason of the contribution 
of any Borrower equal or exceed an amount that would, if paid, constitute or result in 
Fraudulent Conveyance.  Until all Obligations have been paid and satisfied in full, no 
payment made by or for the account of a Borrower including, without limitation, (i) a 
payment made by such Borrower on behalf of the liabilities of any other Borrower, or 
(ii) a payment made by any other Guarantor under any Guarantee, shall entitle such 
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Borrower, by subrogation or otherwise, to any payment from such other Borrower or 
from or out of such other Borrower’s property.  The right of each Borrower to receive 
any contribution under this Section 2.10(e) or by subrogation or otherwise from any other 
Borrower shall be subordinate in right of payment to the Obligations and such Borrower 
shall not exercise any right or remedy against such other Borrower or any property of 
such other Borrower by reason of any performance of such Borrower of its joint and 
several obligations hereunder, until the Obligations have been indefeasibly paid and 
satisfied in full, and no Borrower shall exercise any right or remedy with respect to this 
Section 2.10(e) until the Obligations have been indefeasibly paid and satisfied in full.  As 
used in this Section 2.10(e), the term “Recovery Amount” means the amount of proceeds 
received by or credited to Agent from the exercise of any remedy of the Lenders under 
this Agreement or the other Financing Documents, including, without limitation, the sale 
of any Collateral.  As used in this Section 2.10(e), the term “Deficiency Amount” means 
any amount that is less than the entire amount a Borrower is entitled to receive by way of 
contribution or subrogation from, but that has not been paid by, the other Borrowers in 
respect of any Recovery Amount attributable to the Borrower entitled to contribution, 
until the Deficiency Amount has been reduced to zero through contributions and 
reimbursements made under the terms of this Section 2.10(e) or otherwise. 

Section 2.11 [Reserved]. 

Section 2.12 Termination; Restriction on Termination. 

(a) Termination by Lenders.  In addition to the rights set forth in Section 
10.2 and in the Financing Orders, Agent may, and at the direction of Required Lenders 
shall, terminate this Agreement without (i) notice upon or after the occurrence and during 
the continuance of an Event of Default or (ii) further application to or order of the 
Bankruptcy Court. 

(b) [Reserved].   

(c) Effectiveness of Termination.  Notwithstanding the provisions of Section 
362 of the Bankruptcy Code, and without further application to or order of the 
Bankruptcy Court, all of the Obligations shall be immediately due and payable upon the 
Termination Date.  All undertakings, agreements, covenants, warranties and 
representations of Borrowers contained in the Financing Documents shall survive any 
such termination and Agent shall retain its Liens in the Collateral and Agent and each 
Lender shall retain all of its rights and remedies under the Financing Documents 
notwithstanding such termination until all Obligations and Affiliated Obligations have 
been discharged or paid, in full, in immediately available funds.   

ARTICLE 3 - REPRESENTATIONS AND WARRANTIES 

To induce Agent and Lenders to enter into this Agreement and to make the Loans and 
other credit accommodations contemplated hereby, each Borrower hereby represents and 
warrants to Agent and each Lender that: 
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Section 3.1 Existence and Power.  Each Credit Party is an entity as specified on 
Schedule 3.1, is duly organized, validly existing and in good standing under the laws of the 
jurisdiction specified on Schedule 3.1 and no other jurisdiction, has the same legal name as it 
appears in such Credit Party’s Organizational Documents and an organizational identification 
number (if any), in each case as specified on Schedule 3.1, and has all powers and all Permits 
necessary or desirable in the operation of its business as presently conducted or as proposed to be 
conducted, except where the failure to have such Permits could not reasonably be expected to 
have a Material Adverse Effect.  Each Credit Party is qualified to do business as a foreign entity 
in each jurisdiction in which it is required to be so qualified, which jurisdictions as of the Closing 
Date are specified on Schedule 3.1, except where the failure to be so qualified could not 
reasonably be expected to have a Material Adverse Effect.  Except as set forth on Schedule 3.1, 
no Credit Party (a) has had, over the five (5) year period preceding the Closing Date, any name 
other than its current name, or (b) was incorporated or organized under the laws of any 
jurisdiction other than its current jurisdiction of incorporation or organization. 

Section 3.2 Organization and Governmental Authorization; No Contravention.  The 
execution, delivery and performance by each Credit Party of the Operative Documents to which 
it is a party are within its powers, have been duly authorized by all necessary action pursuant to 
its Organizational Documents, require no further action by or in respect of, or filing with, any 
Governmental Authority and do not violate, conflict with or cause a breach or a default under 
(a) any Law applicable to any Credit Party or any of the Organizational Documents of any Credit 
Party, or (b) any agreement or instrument binding upon it, except for such violations, conflicts, 
breaches or defaults as could not, with respect to this clause (b), reasonably be expected to have 
a Material Adverse Effect. 

Section 3.3 Binding Effect.  Each of the Operative Documents to which any Credit 
Party is a party constitutes a valid and binding agreement or instrument of such Credit Party, 
enforceable against such Credit Party in accordance with its respective terms, except as the 
enforceability thereof may be limited by bankruptcy, insolvency or other similar laws relating to 
the enforcement of creditors’ rights generally and by general equitable principles. 

Section 3.4 Capitalization.  The authorized equity securities of each of the Credit 
Parties as of the Closing Date is as set forth on Schedule 3.4.  All issued and outstanding equity 
securities of each of the Credit Parties are duly authorized and validly issued, fully paid, 
nonassessable, free and clear of all Liens other than those in favor of Agent for the benefit of 
Agent and Lenders, and such equity securities were issued in compliance with all applicable 
Laws.  The identity of the holders of the equity securities of each of the Credit Parties and the 
percentage of their fully-diluted ownership of the equity securities of each of the Credit Parties 
as of the Closing Date is set forth on Schedule 3.4.  No shares of the capital stock or other equity 
securities of any Credit Party, other than those described above, are issued and outstanding as of 
the Closing Date.  Except as set forth on Schedule 3.4, as of the Closing Date there are no 
preemptive or other outstanding rights, options, warrants, conversion rights or similar 
agreements or understandings for the purchase or acquisition from any Credit Party of any equity 
securities of any such entity.   

Section 3.5 Financial Information.  All information delivered to Agent and pertaining 
to the financial condition of any Credit Party fairly presents the financial position of such Credit 
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Party as of such date in conformity with GAAP (and as to unaudited financial statements, subject 
to normal year end adjustments and the absence of footnote disclosures).  Since December 31, 
2012, except for the filing of the Bankruptcy Cases and the Asset Sale, there has been no 
material adverse change in the business, operations, properties, prospects or condition (financial 
or otherwise) of any Credit Party.   

Section 3.6 Litigation.  Except as set forth on Schedule 3.6, as of the Closing Date, 
and except as hereafter disclosed to Agent in writing, there is no Litigation pending against, or to 
such Borrower’s knowledge threatened against or affecting, any Credit Party or, to such 
Borrower’s knowledge, any party to any Operative Document other than a Credit Party.  There is 
no Litigation pending in which an adverse decision could reasonably be expected to have a 
Material Adverse Effect or which in any manner draws into question the validity of any of the 
Operative Documents. 

Section 3.7 Ownership of Property.  Each Borrower and each of its Subsidiaries is the 
lawful owner of, has good and marketable title to and is in lawful possession of, or has valid 
leasehold interests in, all properties and other assets (real or personal, tangible, intangible or 
mixed) purported or reported to be owned or leased (as the case may be) by such Person. 

Section 3.8 No Default.  No Event of Default, or to such Borrower’s knowledge, 
Default, has occurred and is continuing.  Except as a result of the filing of the Bankruptcy Cases, 
no Credit Party is in breach or default under or with respect to any contract, agreement, lease or 
other instrument to which it is a party or by which its property is bound or affected, which breach 
or default could reasonably be expected to have a Material Adverse Effect. 

Section 3.9 Labor Matters.  As of the Closing Date, there are no strikes or other labor 
disputes pending or, to any Borrower’s knowledge, threatened against any Credit Party.  Hours 
worked and payments made to the employees of the Credit Parties have not been in violation of 
the Fair Labor Standards Act or any other applicable Law dealing with such matters.  All 
payments due from the Credit Parties, or for which any claim may be made against any of them, 
on account of wages and employee and retiree health and welfare insurance and other benefits 
have been paid or accrued as a liability on their books, as the case may be.  The consummation 
of the transactions contemplated by the Financing Documents will not give rise to a right of 
termination or right of renegotiation on the part of any union under any collective bargaining 
agreement to which it is a party or by which it is bound. 

Section 3.10 Regulated Entities.  No Credit Party is an “investment company” or a 
company “controlled” by an “investment company” or a “subsidiary” of an “investment 
company,” all within the meaning of the Investment Company Act of 1940.   

Section 3.11 Margin Regulations.  None of the proceeds from the Loans have been or 
will be used, directly or indirectly, for the purpose of purchasing or carrying any “margin stock” 
(as defined in Regulation U of the Federal Reserve Board), for the purpose of reducing or 
retiring any indebtedness which was originally incurred to purchase or carry any “margin stock” 
or for any other purpose which might cause any of the Loans to be considered a “purpose credit” 
within the meaning of Regulation T, U or X of the Federal Reserve Board. 
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Section 3.12 Compliance with Laws; Anti-Terrorism Laws. 

(a) Each Credit Party is in compliance with the requirements of all applicable 
Laws, except for such Laws the noncompliance with which could not reasonably be 
expected to have a Material Adverse Effect, provided, that Borrowers’ failure to be 
HIPAA Compliant solely as a result of Agent’s and any Lender’s access, if any, to 
Protected Health Information shall not be a breach of the representation and warranty set 
forth in this Section 3.12. 

(b) None of the Credit Parties and, to the knowledge of the Credit Parties, 
none of their Affiliates (i) is in violation of any Anti-Terrorism Law, (ii) engages in or 
conspires to engage in any transaction that evades or avoids, or has the purpose of 
evading or avoiding, or attempts to violate, any of the prohibitions set forth in any Anti-
Terrorism Law, (iii) is a Blocked Person, or is controlled by a Blocked Person, (iv) is 
acting or will act for or on behalf of a Blocked Person, (v) is associated with, or will 
become associated with, a Blocked Person or (vi) is providing, or will provide, material, 
financial or technical support or other services to or in support of acts of terrorism of a 
Blocked Person.  No Credit Party nor, to the knowledge of any Credit Party, any of its 
Affiliates or agents acting or benefiting in any capacity in connection with the 
transactions contemplated by this Agreement, (A) conducts any business or engages in 
making or receiving any contribution of funds, goods or services to or for the benefit of 
any Blocked Person, or (B) deals in, or otherwise engages in any transaction relating to, 
any property or interest in property blocked pursuant to Executive Order No. 13224, any 
similar executive order or other Anti-Terrorism Law. 

Section 3.13 Taxes.  Except as set forth on Schedule 3.13 hereto, all federal, state and 
local tax returns, reports and statements required to be filed by or on behalf of each Credit Party 
have been filed with the appropriate Governmental Authorities in all jurisdictions in which such 
returns, reports and statements are required to be filed and, except to the extent subject to a 
Permitted Contest, all Taxes (including real property Taxes) and other charges shown to be due 
and payable in respect thereof have been timely paid prior to the date on which any fine, penalty, 
interest, late charge or loss may be added thereto for nonpayment thereof.  Except to the extent 
subject to a Permitted Contest, all state and local sales and use Taxes required to be paid by each 
Credit Party have been paid.  All federal and state returns have been filed by each Credit Party 
for all periods for which returns were due with respect to employee income tax withholding, 
social security and unemployment taxes, and, except to the extent subject to a Permitted Contest, 
the amounts shown thereon to be due and payable have been paid in full or adequate provisions 
therefor have been made.  

Section 3.14 Compliance with ERISA.   

(a) Each ERISA Plan (and the related trusts and funding agreements) 
complies in form and in operation with, has been administered in compliance with, and 
the terms of each ERISA Plan satisfy, the applicable requirements of ERISA and the 
Code in all material respects.  Each ERISA Plan which is intended to be qualified under 
Section 401(a) of the Code is so qualified, and the United States Internal Revenue 
Service has issued a favorable determination letter with respect to each such ERISA Plan 
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which may be relied on currently.  No Credit Party has incurred liability for any material 
excise tax under any of Sections 4971 through 5000 of the Code. 

(b) Except as could not reasonably be expected, individually or in the 
aggregate, to have a Material Adverse Effect, each Borrower and each Subsidiary is in 
compliance with the applicable provisions of ERISA and the provision of the Code 
relating to Plans and the regulations and published interpretations therein.  During the 
thirty-six (36) month period prior to the Closing Date or the making of any Loan, (i) no 
steps have been taken to terminate any Pension Plan, and (ii) no contribution failure has 
occurred with respect to any Pension Plan sufficient to give rise to a Lien under 
Section 302(f) of ERISA.  No condition exists or event or transaction has occurred with 
respect to any Pension Plan which could result in the incurrence by any Credit Party of 
any material liability, fine or penalty.  Except as set forth on Schedule 3.14 hereto, no 
Credit Party has incurred liability to the PBGC (other than for current premiums) with 
respect to any employee Pension Plan.  All contributions (if any) have been made on a 
timely basis to any Multiemployer Plan that are required to be made by any Credit Party 
or any other member of the Controlled Group under the terms of the plan or, except as set 
forth on Schedule 3.14 hereto, of any collective bargaining agreement, or by applicable 
Law; no Credit Party nor any member of the Controlled Group has withdrawn or partially 
withdrawn from any Multiemployer Plan, incurred any withdrawal liability with respect 
to any such plan or received notice of any claim or demand for withdrawal liability or 
partial withdrawal liability from any such plan, and no condition has occurred which, if 
continued, could result in a withdrawal or partial withdrawal from any such plan, and no 
Credit Party nor any member of the Controlled Group has received any notice that any 
Multiemployer Plan is in reorganization, that increased contributions may be required to 
avoid a reduction in plan benefits  or the imposition of any excise tax, that any such plan 
is or has been funded at a rate less than that required under Section 412 of the Code, that 
any such plan is or may be terminated, or that any such plan is or may become insolvent. 

Section 3.15 Consummation of Operative Documents; Brokers.   Except for fees 
payable to Agent and/or Lenders, no broker, finder or other intermediary has brought about the 
obtaining, making or closing of the transactions contemplated by the Operative Documents, and 
no Credit Party has or will have any obligation to any Person in respect of any finder’s or 
brokerage fees, commissions or other expenses in connection herewith or therewith.  

Section 3.16 Related Transactions.  All transactions contemplated by the Operative 
Documents to be consummated on or prior to the date hereof have been so consummated 
(including, without limitation, the disbursement and transfer of all funds in connection therewith) 
in all material respects pursuant to the provisions of the applicable Operative Documents, true 
and complete copies of which have been delivered to Agent, and in compliance with all 
applicable Law, except for such Laws the noncompliance with which would not reasonably be 
expected to have a Material Adverse Effect, and approved by the Bankruptcy Court. 

Section 3.17 Material Contracts.  Except for the Operative Documents and the other 
agreements set forth on Schedule 3.17 (collectively with the Operative Documents, the “Material 
Contracts”), as of the Closing Date there are no (a) employment agreements covering the 
management of any Credit Party, (b) collective bargaining agreements or other similar labor 
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agreements covering any employees of any Credit Party, (c) agreements for managerial, 
consulting or similar services to which any Credit Party is a party or by which it is bound, 
(d) agreements regarding any Credit Party, its assets or operations or any investment therein to 
which any of its equity holders is a party or by which it is bound, (e) real estate leases, 
Intellectual Property licenses or other lease or license agreements to which any Credit Party is a 
party, either as lessor or lessee, or as licensor or licensee (other than licenses arising from the 
purchase of “off the shelf” products), (f) customer, distribution, marketing or supply agreements 
to which any Credit Party is a party, in each case with respect to the preceding clauses (a) 
through (f) requiring payment of more than $250,000 in any year, except with that with respect 
to supply agreements, such agreements if requiring payment of more than $1,000,000 in any 
year, (g) partnership agreements to which any Credit Party is a general partner or joint venture 
agreements to which any Credit Party is a party, (h) third party billing arrangements to which 
any Credit Party is a party, or (i) any other agreements or instruments to which any Credit Party 
is a party, and the breach, nonperformance or cancellation of which, or the failure of which to 
renew, could reasonably be expected to have a Material Adverse Effect.  Schedule 3.17 sets 
forth, with respect to each real estate lease agreement to which any Borrower is a party (as a 
lessee) as of the Closing Date, the address of the subject property and the annual rental (or, 
where applicable, a general description of the method of computing the annual rental).  The 
consummation of the transactions contemplated by the Financing Documents will not give rise to 
a right of termination in favor of any party to any Material Contract (other than any Credit 
Party), except for such Material Contracts the noncompliance with which would not reasonably 
be expected to have a Material Adverse Effect.   

Section 3.18 Compliance with Environmental Requirements; No Hazardous Materials.  
Except in each case as set forth on Schedule 3.18: 

(a) no notice, notification, demand, request for information, citation, 
summons, complaint or order has been issued, no complaint has been filed, no penalty 
has been assessed and no investigation or review is pending, or to such Borrower’s 
knowledge, threatened by any Governmental Authority or other Person with respect to 
any (i) alleged violation by any Credit Party of any Environmental Law, (ii) alleged 
failure by any Credit Party to have any Permits required in connection with the conduct 
of its business or to comply with the terms and conditions thereof, (iii) any generation, 
treatment, storage, recycling, transportation or disposal of any Hazardous Materials, or 
(iv) Release of Hazardous Materials; and  

(b) no property now owned or leased by any Credit Party and, to the 
knowledge of each Borrower, no such property previously owned or leased by any Credit 
Party, to which any Credit Party has, directly or indirectly, transported or arranged for the 
transportation of any Hazardous Materials, is listed or, to such Borrower’s knowledge, 
proposed for listing, on the National Priorities List promulgated pursuant to CERCLA, or 
CERCLIS (as defined in CERCLA) or any similar state list or is the subject of federal, 
state or local enforcement actions or, to the knowledge of such Borrower, other 
investigations which may lead to claims against any Credit Party for clean-up costs, 
remedial work, damage to natural resources or personal injury claims, including, without 
limitation, claims under CERCLA.  For purposes of this Section 3.18, each Credit Party 
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shall be deemed to include any business or business entity (including a corporation) that 
is, in whole or in part, a predecessor of such Credit Party. 

Section 3.19 Intellectual Property.  Each Credit Party owns, is licensed to use or 
otherwise has the right to use, all Intellectual Property that is material to the condition (financial 
or other), business or operations of such Credit Party.  All Intellectual Property existing as of the 
Closing Date which is issued, registered or pending with any United States or foreign 
Governmental Authority (including, without limitation, any and all applications for the 
registration of any Intellectual Property with any such United States or foreign Governmental 
Authority) and all licenses under which any Borrower is the licensee of any such registered 
Intellectual Property (or any such application for the registration of Intellectual Property) owned 
by another Person are set forth on Schedule 3.19.  Such Schedule 3.19 indicates in each case 
whether such registered Intellectual Property (or application therefore) is owned or licensed by 
such Credit Party, and in the case of any such licensed registered Intellectual Property (or 
application therefore), lists the name and address of the licensor and the name and date of the 
agreement pursuant to which such item of Intellectual Property is licensed and whether or not 
such license is an exclusive license and indicates whether there are any purported restrictions in 
such license on the ability to such Credit Party to grant a security interest in and/or to transfer 
any of its rights as a licensee under such license.  Except as indicated on Schedule 3.19, the 
applicable Credit Party is the sole and exclusive owner of the entire and unencumbered right, 
title and interest in and to each such registered Intellectual Property (or application therefore) 
purported to be owned by such Credit Party, free and clear of any Liens and/or licenses in favor 
of third parties or agreements or covenants not such sue third parties for infringement.  All 
registered Intellectual Property of each Credit Party is duly and properly registered, filed or 
issued in the appropriate office and jurisdictions for such registrations, filings or issuances, 
except where the failure to do so would not reasonably be expected to have a Material Adverse 
Effect.  No Credit Party is party to, nor bound by, any material license or other agreement with 
respect to which any Credit Party is the licensee that prohibits or otherwise restricts such Credit 
Party from granting a security interest in such Borrower’s interest in such license or agreement 
or other property.  To such Borrower’s knowledge, each Credit Party conducts its business 
without infringement or claim of infringement of any Intellectual Property rights of others and 
there is no infringement or claim of infringement by others of any Intellectual Property rights of 
any Credit Party, which infringement or claim of infringement could reasonably be expected to 
have a Material Adverse Effect. 

Section 3.20 [Reserved].  

Section 3.21 Full Disclosure.  None of the written information (financial or otherwise) 
furnished by or on behalf of any Credit Party to Agent or any Lender in connection with the 
consummation of the transactions contemplated by the Operative Documents, contains any 
untrue statement of a material fact or omits to state a material fact necessary to make the 
statements contained herein or therein not misleading in light of the circumstances under which 
such statements were made.  All financial projections delivered to Agent and the Lenders by 
Borrowers (or their agents) have been prepared on the basis of the assumptions stated therein.  
Such projections represent each Borrower’s best estimate of such Borrower’s future financial 
performance and such assumptions are believed by such Borrower to be fair and reasonable in 
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light of current business conditions; provided, however, that Borrowers can give no assurance 
that such projections will be attained. 

Section 3.22 Interest Rate.  The rate of interest paid under the Note and the method and 
manner of the calculation thereof do not violate any usury or other law or applicable Laws, any 
of the Organizational Documents, or any of the Operative Documents. 

Section 3.23 Subsidiaries.  Borrowers do not own any stock, partnership interests, 
limited liability company interests or other equity securities except for Permitted Investments.  
Borrowers do not own any stock, partnership interests, limited liability company interests or 
other equity securities in any Subsidiary. 

Section 3.24 Representations and Warranties Incorporated from Operative Documents.  
As of the Closing Date, each of the representations and warranties made in the Operative 
Documents by each of the parties thereto is true and correct in all material respects, and such 
representations and warranties are hereby incorporated herein by reference with the same effect 
as though set forth in their entirety herein, as qualified therein, except to the extent that such 
representation or warranty relates to a specific date, in which case such representation and 
warranty shall be true as of such earlier date. 

Section 3.25 Appointment of a trustee or Examiner; Liquidation.  No order has been 
entered in any Bankruptcy Case (a) for the appointment of a Chapter 11 trustee, (b) for the 
appointment of an examiner with expanded powers (beyond those set forth in Sections 
1106(a)(3) and (4) of the Bankruptcy Code) under Section 1104 of the Bankruptcy Code, (c) to 
convert any Bankruptcy Case to a case under Chapter 7 of the Bankruptcy Code, or (d) to 
dismiss any Bankruptcy Case. 

Section 3.26 Reorganization Matters. 

(a) The Bankruptcy Cases were commenced on the Petition Date in 
accordance with applicable Law and proper notice thereof. 

(b) Proper notice for (i) the motion seeking approval of this Agreement, the 
other Financing Documents and the Final Order, and (ii) the hearing for approval of the 
Final Order has been given. The Borrowers and Guarantors have given, on a timely basis 
as specified in the Final Order, all notices required to be given to all parties specified in 
the Final Order.  

(c) [reserved]. 

(d) After entry of the Financing Orders, and pursuant to and to the extent 
permitted in the Interim Order and Final Order, the Obligations will constitute allowed 
administrative expense claims in the Bankruptcy Case, having priority over all 
administrative expense claims and unsecured claims against the Borrowers and 
Guarantors now existing or hereafter arising, of any kind whatsoever, including, without 
limitation, all administrative expense claims of the kind specified in Sections 105, 326, 
328, 330, 331, 503(a), 503(b), 506(c), 507(a), 507(b), 546(c) 726 (to the extent permitted 
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by Law), 1113, 1114, or any other provision of the Bankruptcy Code or otherwise, as 
provided under Section 364(c)(1) of the Bankruptcy Code, subject only to the Carve-Out. 

(e) The Final Order is in full force and effect and has not been reversed, 
stayed, modified, or amended. 

(f) Notwithstanding the provisions of Section 362 of the Bankruptcy Code, 
and subject to the applicable provisions of the Final Order and Section 10.2, on the 
Termination Date the Agent and Lenders shall be entitled to payment of such Obligations 
and to enforce the remedies provided for hereunder or under applicable law, without 
further application to or order by the Bankruptcy Court. 

(g) Proper notice for (i) the Asset Sale Motion and the Asset Sale Order, and 
(ii) the hearing for the approval of Asset Sale Order has been given. Borrowers and 
Guarantors have given on a timely basis all notices required to be given to all parties 
specified in the Asset Sale Motion and Asset Sale Order.  

ARTICLE 4 - AFFIRMATIVE COVENANTS 

Each Borrower agrees that, so long as any Credit Exposure exists: 

Section 4.1 Financial Statements and Other Reports.  Each Borrower will deliver to 
Agent:  (a) prior to the Closing Date, the Budget, and on the first Business Day of each week 
thereafter, the updated “rolling” 13-week Budget delivered to DIP Revolving Loan Agent 
pursuant to the DIP Revolving Credit Agreement, which, once approved in writing by the Agent 
in its sole discretion, shall supplement and replace the prior Budget without further notice, 
motion, application to, order of, or hearing before the Bankruptcy Court; (b) as soon as available, 
but no later than forty-five (45) days after the last day of each month, a company prepared 
consolidated balance sheet, cash flow and income statement covering Borrowers’ and its 
Consolidated Subsidiaries’ consolidated operations during the period, prepared under GAAP, 
consistently applied, certified by a Responsible Officer and in a form acceptable to Agent; (c) as 
soon as available, but no later than one hundred fifty (150) days after the last day of each 
Borrower’s fiscal year, audited consolidated financial statements prepared under GAAP, 
consistently applied, together with an unqualified opinion on the financial statements from an 
independent certified public accounting firm acceptable to Agent in its reasonable discretion; 
(d) within five (5) days of delivery or filing thereof, copies of all statements, reports and notices 
made available to each Borrower’s security holders or to any holders of Subordinated Debt and 
copies of all reports and other filings made by Borrower with any stock exchange on which any 
securities of any Borrower are traded and/or the SEC; (e) a report, as part of the Compliance 
Certificate to be delivered pursuant to this section, of any legal actions pending or threatened 
against any Borrower or any of its Affiliates that could reasonably be expected to result in 
uninsured losses to any Borrower or any of its Subsidiaries of Two Hundred Fifty Thousand 
Dollars ($250,000) or more; (f) prompt written notice of an event that materially and adversely 
affects the value of any Intellectual Property; (g) budgets, sales projections, operating plans and 
other financial information and information, reports or statements regarding the Borrowers, their 
business and the Collateral as Agent may from time to time reasonably request; and (h) within 
one (1) Business Day following the close of each payroll period, evidence that all Payroll Taxes 
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have been timely and fully paid to the applicable Governmental Authorities (including, without 
limitation, copies of any documentation, calculations, cancelled checks, wire or ACH 
confirmations pertaining to Borrowers’ Payroll Taxes).  Each Borrower will, within forty-five 
(45) days after the last day of each month, deliver to Agent with the monthly financial 
statements, a duly completed Compliance Certificate signed by a Responsible Officer setting 
forth calculations showing compliance with the financial covenants set forth in this Agreement.  
Promptly upon their becoming available, Borrowers shall deliver to Agent copies of all Material 
Contracts.  Simultaneously with the Borrowers’ delivery of each Budget pursuant to clause (a) 
above, Borrowers shall provide (i) a weekly and rolling four-week reconciliation of budgeted and 
actual amounts, and (ii) a written narrative explanation if (1) actual disbursements under any line 
item on the Budget for any week or any four-week period exceed the budgeted disbursements for 
either such period in such line item by more than ten percent (10%), (2) aggregate actual 
disbursements under the Budget for any week or four-week period exceed the aggregate 
budgeted disbursements for either such period by more than five percent (5%), or (iii) aggregate 
actual cash receipts during any week or four-week period are less than ninety percent (90%) of 
aggregate projected cash receipts set forth in the Budget for either such period.  

Section 4.2 Payment and Performance of Obligations.  Subject to the entry of 
appropriate orders of the Bankruptcy Court, each Borrower (a) will pay and discharge, and cause 
each Subsidiary to pay and discharge, at or prior to maturity, all of their respective obligations 
and liabilities, including all Payroll Taxes and other tax liabilities, except for such obligations 
and/or liabilities (i) that may be the subject of a Permitted Contest, and (ii) the nonpayment or 
nondischarge of which could not reasonably be expected to have a Material Adverse Effect or 
result in a Lien against any Collateral, except for Permitted Liens, (b) will maintain, and cause 
each Subsidiary to maintain, to the extent required in accordance with GAAP, appropriate 
reserves for the accrual of all of their respective obligations and liabilities, and (c) will not 
breach or permit any Subsidiary to breach, or permit to exist any default under, the terms of any 
lease, commitment, contract, instrument or obligation to which it is a party, or by which its 
properties or assets are bound, except for such breaches or defaults which could not reasonably 
be expected to have a Material Adverse Effect. 

Section 4.3 Maintenance of Existence.  Each Borrower will preserve, renew and keep 
in full force and effect and in good standing, and will cause each Subsidiary to preserve, renew 
and keep in full force and effect and in good standing, their respective existence and their 
respective rights, privileges and franchises necessary or desirable in the normal conduct of 
business. 

Section 4.4 Maintenance of Property; Payment of Taxes; Insurance. 

(a) Each Borrower will keep, and will cause each Subsidiary to keep, all 
property useful and necessary in its business in good working order and condition, 
ordinary wear and tear excepted.  .   

(b) Subject to entry of an appropriate order or orders of the Bankruptcy 
Court, Borrowers will pay or cause to be paid all Taxes on or prior to the date due, and in 
any event, prior to the date upon which any fine, penalty, interest or cost for nonpayment 
could be imposed, and furnish to Agent, upon request, receipted bills of the appropriate 
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taxing authority or other documentation reasonably satisfactory to Agent evidencing the 
payment thereof.  If Borrowers shall fail to pay any Taxes in accordance with this section 
and is not contesting or causing a contesting of such Taxes pursuant to a Permitted 
Contest, or if there are insufficient funds in the applicable reserves or escrows under 
Article 2 to pay any such Taxes, Agent shall have the right, but shall not be obligated, to 
(for the account of all Lenders) pay such Taxes, and Borrowers shall repay to Agent, on 
written demand, any amount paid by Agent, with interest thereon from the date of the 
advance thereof to the date of repayment, at the rate applicable during periods of Default 
hereunder, and such amount shall constitute a portion of the Obligations.  Borrowers shall 
not pay any Taxes or other obligations in installments unless permitted by applicable 
Laws, and shall, upon the request of Agent, deliver copies of all notices and bills relating 
to any Taxes or other charge covered by this section to Agent. 

(c) Subject to entry of an appropriate order or orders of the Bankruptcy 
Court, upon completion of any Permitted Contest, Borrowers shall, and will cause each 
Subsidiary to, promptly pay the amount due, if any, and deliver to Agent proof of the 
completion of the contest and payment of the amount due, if any, following which Agent 
shall return the security, if any, deposited with Agent pursuant to the definition of 
Permitted Contest. 

(d) Subject to entry of an appropriate order or orders of the Bankruptcy 
Court, each Borrower will maintain (i) casualty insurance on all real and personal 
property on an all risks basis (including the perils of flood, windstorm and quake), 
covering the repair and replacement cost of all such property and coverage, business 
interruption and rent loss coverages with extended period of indemnity (for the period 
required by Agent from time to time) and indemnity for extra expense, in each case 
without application of coinsurance and with agreed amount endorsements, (ii) general 
and professional liability insurance (including products/completed operations liability 
coverage), and (iii) such other insurance coverage in such amounts and with respect to 
such risks as Agent may reasonably request from time to time in connection with the 
growth and/or expansion of Borrowers’ business; provided, however, that in no event 
shall such insurance be in amounts or with coverage less than, or with carriers with 
qualifications inferior to, any of the insurance or carriers in existence as of the Closing 
Date (or required to be in existence after the Closing Date under a Financing Document) 
and described in the Insurance Certificates attached hereto as Schedule 4.4.  All such 
insurance shall be provided by insurers having an A.M. Best policyholders rating 
reasonably acceptable to Agent. 

(e) On or prior to the Closing Date, and at all times thereafter, each Borrower 
will cause Agent to be named as an additional insured on each insurance policy required 
to be maintained pursuant to this Section 4.4 pursuant to endorsements in form and 
substance acceptable to Agent.  Borrowers shall deliver to Agent (i) on the Closing Date, 
a certificate from Borrowers’ insurance broker dated such date showing the amount of 
coverage as of such date, and that if all or any part of such policy is canceled, terminated 
or expires, the insurer will forthwith endeavor to give notice thereof to each additional 
insured that no cancellation, reduction in amount or material change in coverage thereof 
shall be effective until at least thirty (30) days after receipt by each additional insured of 
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written notice thereof, (ii) upon the request of Agent from time to time full information as 
to the insurance carried, (iii) within five (5) days of receipt of notice from any insurer, a 
copy of any notice of cancellation, nonrenewal or material change in coverage from that 
existing on the date of this Agreement, and (iv) forthwith, notice of any cancellation or 
nonrenewal of coverage by any Borrower, and (v) at least 5 Business Days prior to 
expiration of any policy of insurance, evidence of renewal of such insurance upon the 
terms and conditions herein required. 

Section 4.5 Compliance with Laws.  Each Borrower will comply, and cause each 
Subsidiary to comply, with the requirements of all applicable Laws and Material Contracts, 
except to the extent that failure to so comply could not reasonably be expected to (a) have a 
Material Adverse Effect, or (b) result in any Lien upon a material portion of the assets of any 
such Person in favor of any Governmental Authority; provided, that Borrowers’ failure to be 
HIPAA Compliant solely as a result of Agent’s and any Lender’s access, if any, to Protected 
Health Information shall not constitute a breach of the covenant to comply with the requirements 
of all applicable Laws set forth in this Section 4.5.  

Section 4.6 Inspection of Property, Books and Records.   

(a) Each Borrower will keep, and will cause each Subsidiary to keep, proper 
books of record substantially in accordance with GAAP in which full, true and correct 
entries shall be made of all dealings and transactions in relation to its business and 
activities.  

(b) The Borrowers will cause the Bankruptcy Court to provide access, 
pursuant to court order, to and will permit, and will cause each Subsidiary to permit, at the sole 
cost of the applicable Borrower or any applicable Subsidiary, representatives of Agent and of 
any Lender, and each of their duly authorized representatives, to visit and inspect any of their 
respective properties, to examine and make abstracts or copies from any of their respective 
books and records, to review the billing practices of Borrowers and to discuss their respective 
affairs, finances and accounts with their respective officers, employees and independent public 
accountants as often as may reasonably be desired. Agent or any Lender exercising any rights 
pursuant to this Section 4.6 shall give the applicable Borrower two (2) Business Days’ prior 
notice of such exercise, provided, however, that no notice shall be required during the existence 
and continuance of any Default or any time during which Agent believes a Default exists..  

Section 4.7 Use of Proceeds.   

(a) Borrowers shall use the proceeds of the Term Loan solely for (i)  
payment of all fees and expenses due to Agent and Lenders pursuant to Section 2.2, (ii) 
payment of all Prepetition Term Loan Obligations as they come due pursuant to the 
Prepetition Term Credit Agreement, (iii) financing ongoing debtor in possession working 
capital needs, general corporate purposes relating to postpetition operations and related 
costs, fees and expenses of the Bankruptcy Cases, and (iv) payment of the costs of 
administration of the Bankruptcy Cases as approved by the Bankruptcy Court.   
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(b) No portion of the proceeds of the Loans will be used for family, personal, 
agricultural or household use. 

(c) Notwithstanding anything to the contrary set forth herein or in any other 
Financing Document, no portion of the Term Loan, the Collateral, the Carve-Out funds or 
cash collateral of Agent, Lenders, Prepetition Agent and/or Prepetition Lenders may be 
used to fund any activities: (i) preventing, hindering, or delaying any of the Agent’s, the 
Lenders’, the DIP Revolving Loan Agent’s, the DIP Revolving Lenders’, Prepetition 
Agent’s or the Prepetition Lenders’ enforcement or realization upon any of their 
respective Collateral or DIP Revolving Loan Collateral; (ii) using or seeking to use 
Agent’s or any Lenders’ cash collateral or selling or otherwise disposing of any 
Collateral or DIP Revolving Loan Collateral without the consent of the Agent and the 
Required Lenders; (iii) using or seeking to use any insurance proceeds constituting 
Collateral without the consent of the Agent and the Required Lenders; (iv) except as 
permitted under Section 5.1, incurring Debt without the prior consent of the Agent and 
the Required Lenders; (v) objecting or challenging in any way any claims, Liens, 
Collateral, DIP Revolving Loan Collateral (including cash collateral), or any collateral 
securing any obligations pursuant to any Affiliated Financing Document, held by or on 
behalf of any of Agent, the Lenders, DIP Revolving Agent, DIP Revolving Lenders, 
Prepetition Agent, or the Prepetition Lenders; (vi) asserting any claims or causes of 
action including, without limitation, any action under Chapter 5 of the Bankruptcy Code, 
against any of Agent, the Lenders, DIP Revolving Agent, DIP Revolving Lenders, 
Prepetition Agent, the Prepetition Lenders, or any of their respective affiliates, agents, 
attorneys, advisors, professionals, officers, directors, and employees; (vii) prosecuting an 
objection to, or contesting in any manner, or raising defenses to, the validity, extent, 
amount, perfection, priority, or enforceability of any of the Obligations, the Liens of the 
Agent, DIP Revolving Loan Agent, or Prepetition Agent securing the Obligations, the 
Affiliated Obligations, the Prepetition Obligations, the Liens securing the Prepetition 
Obligations or any other rights or interests of any of the Agent, the Lenders, DIP 
Revolving Loan Agent, DIP Revolving Lenders, Prepetition Agent, or the Prepetition 
Lenders; or (viii) taking any action which (A) has or could have the effect of adversely 
modifying or compromising the rights and remedies of the Agent, the Lenders, DIP 
Revolving Agent, DIP Revolving Lenders, Prepetition Agent, or Prepetition Lenders, (B) 
is contrary, in a manner that adverse to the Agent, the Lenders, Prepetition Agent or the 
Prepetition Lenders, to any term or condition set forth in any of the Financing 
Documents, the Financing Orders or the Affiliated Financing Documents, or (C) results 
in the occurrence of an Event of Default. 

Section 4.8 Estoppel Certificates.  After written request by Agent, Borrowers, within 
fifteen (15) days and at their expense, will furnish Agent with a statement, duly acknowledged 
and certified, setting forth (a) the amount of the original principal amount of the Notes, and the 
unpaid principal amount of the Notes, (b) the rate of interest of the Notes, (c) the date payments 
of interest and/or principal were last paid, (d) any offsets or defenses to the payment of the 
Obligations, and if any are alleged, the nature thereof, (e) that the Notes and this Agreement have 
not been modified or if modified, giving particulars of such modification, and (f) that there has 
occurred and is then continuing no Default or if such Default exists, the nature thereof, the period 
of time it has existed, and the action being taken to remedy such Default.  After written request 
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by Agent, Borrowers, within fifteen (15) days and at their expense, will furnish Agent with a 
certificate, signed by a Responsible Officer of Borrowers, updating all of the representations and 
warranties contained in this Agreement and the other Financing Documents and certifying that 
all of the representations and warranties contained in this Agreement and the other Financing 
Documents, as updated pursuant to such certificate, are true, accurate and complete as of the date 
of such certificate. 

Section 4.9 Notices of Litigation and Defaults.  Borrowers will give prompt written 
notice to Agent (a) of any litigation or governmental proceedings pending or threatened (in 
writing) against Borrowers or other Credit Party which would reasonably be expected to have a 
Material Adverse Effect with respect to Borrowers or any other Credit Party or which in any 
manner calls into question the validity or enforceability of any Financing Document, (b) upon 
any Borrower becoming aware of the existence of any Default or Event of Default, (c) if any 
Credit Party is in breach or default under or with respect to any Material Contract, or if any 
Credit Party is in breach or default under or with respect to any other contract, agreement, lease 
or other instrument to which it is a party or by which its property is bound or affected, which 
breach or default could reasonably be expected to have a Material Adverse Effect, (d) of any 
strikes or other labor disputes pending or, to any Borrower’s knowledge, threatened against any 
Credit Party, (e) if there is any infringement or claim of infringement by any other Person with 
respect to any Intellectual Property rights of any Credit Party that could reasonably be expected 
to have a Material Adverse Effect, or if there is any claim by any other Person that any Credit 
Party in the conduct of its business is infringing on the Intellectual Property Rights of others, and 
(f) of all returns, recoveries, disputes and claims that could reasonably be expected to result in 
uninsured losses of more than $100,000.  Borrowers represent and warrant that Schedule 4.9 sets 
forth a complete list of all matters existing as of the Closing Date for which notice could be 
required under this Section and all litigation or governmental proceedings pending or threatened 
(in writing) against Borrowers or other Credit Party as of the Closing Date. 

Section 4.10 Hazardous Materials; Remediation. 

(a) If any Release or disposal of Hazardous Materials shall occur or shall 
have occurred on any real property or any other assets of any Borrower or any other 
Credit Party, such Borrower will cause, or direct the applicable Credit Party to cause, the 
prompt containment and removal of such Hazardous Materials and the remediation of 
such real property or other assets as is necessary to comply with all Environmental Laws 
and to preserve the value of such real property or other assets.  Without limiting the 
generality of the foregoing, each Borrower shall, and shall cause each other Credit Party 
to, comply with each Environmental Law requiring the performance at any real property 
by any Borrower or any other Credit Party of activities in response to the Release or 
threatened Release of a Hazardous Material. 

(b) Borrowers will provide Agent within thirty (30) days after written  
demand therefor with a bond, letter of credit or similar financial assurance evidencing to 
the reasonable satisfaction of Agent that sufficient funds are available to pay the cost of 
removing, treating and disposing of any Hazardous Materials or Hazardous Materials 
Contamination and discharging any assessment which may be established on any 
property as a result thereof, such demand to be made, if at all, upon Agent’s reasonable 

13-22840-rdd    Doc 122-3    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit C   
 Pg 45 of 129



 

     45 
10857672 

business determination that the failure to remove, treat or dispose of any Hazardous 
Materials or Hazardous Materials Contamination, or the failure to discharge any such 
assessment could reasonably be expected to have a Material Adverse Effect. 

Section 4.11 Further Assurances. 

(a) Each Borrower will, at its own cost and expense, to promptly and duly 
take, execute, acknowledge and deliver all such further acts, documents and assurances as 
may from time to time be necessary or as Agent or the Required Lenders may from time 
to time reasonably request in order to carry out the intent and purposes of the Financing 
Documents and the transactions contemplated thereby, including all such actions to, 
unless Agent shall agree otherwise in writing, cause all Borrowers to be jointly and 
severally obligated with the other Borrowers under all covenants and obligations under 
this Agreement, including the obligation to repay the Obligations.   

(b) Upon receipt of an affidavit of an officer of Agent or a Lender as to the 
loss, theft, destruction or mutilation of any Note or any other Financing Document which 
is not of public record, and, in the case of any such mutilation, upon surrender and 
cancellation of such Note or other applicable Financing Document, Borrowers will issue, 
in lieu thereof, a replacement Note or other applicable Financing Document, dated the 
date of such lost, stolen, destroyed or mutilated Note or other Financing Document in the 
same principal amount thereof and otherwise of like tenor. 

(c) [Reserved]. 

(d) [Reserved]. 

Section 4.12 Right of First Refusal.  Borrowers hereby agree that if, at any time during 
the term hereof, any Borrower receives from a third party an offer, term sheet or commitment, or 
any Borrower makes a proposal substantially acceptable to or accepted by any person or entity 
(all of the foregoing being referred to as an “Offer”), which Offer provides for working capital 
financing, accounts receivable financing, or inventory financing (but excluding financings 
completed through the public or private placement of bonds or with the Dormitory Authority of 
the State of New York), the applicable Borrower shall first forward the Offer to MCF, which 
shall have five (5) Business Days after receipt thereof (the “Option Period”) to agree to provide 
similar financing in the place of such person or entity upon the terms and conditions set forth in 
the Offer and to notify the applicable Borrower in writing of MCF’s acceptance of the Offer (the 
“Acceptance Notice”).  If the Borrower has not received an Acceptance Notice within the Option 
Period, the Borrower shall be free, subject to approval of the Bankruptcy Court, to consummate 
the transaction described in the Offer with the third party providing the Offer (the “Financing 
Transaction”); provided, however, that the foregoing, and MCF’s failure to respond to issue an 
Acceptance Notice, shall not be construed as a waiver of any of the terms, covenants or 
conditions of the Financing Documents.  In the event that the Financing Transaction is not 
consummated under similar terms with such person or entity during the one hundred twenty 
(120) day period following the expiration of the Option Period, or any material term is changed, 
the applicable Borrower shall not be permitted to consummate the Financing Transaction without 
again complying with this Section.  The right of first refusal granted to MCF hereunder shall 
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survive until the Termination Date.  For purposes of this Section, “MCF” shall mean and include 
either of MCF or any other parent company, subsidiary or Affiliate of MCF, and the Acceptance 
Notice and consummation of such financing transaction may be executed by MCF or any other 
parent company, subsidiary or Affiliate of MCF.  Nothing in this Section is intended, or shall be 
construed, to constitute Agent’s, MCF’s or any other Lender’s consent to the consummation of 
any transaction described in any Offer. 

Section 4.13 Power of Attorney.  Each of the officers of Agent is hereby irrevocably 
made, constituted and appointed the true and lawful attorney for Borrowers (without requiring 
any of them to act as such) with full power of substitution to do the following:  (a) so long as 
Agent has provided not less than three (3) Business Days’ prior written notice to Borrower to 
perform the same and Borrower has failed to take such action, execute in the name of Borrowers 
any schedules, assignments, instruments, documents, and statements that Borrowers are 
obligated to give Agent under this Agreement; and (b) after the occurrence and during the 
continuance of an Event of Default, take any action Borrowers are required to take under this 
Agreement.  This power of attorney shall be irrevocable and coupled with an interest. 

Section 4.14 [Reserved]. 

Section 4.15 Payroll Taxes; Third Party Payroll Administrator. The Borrowers shall at 
all times engage a third-party payroll administrator to manage, administer and ensure the timely 
payment of any and all Payroll Taxes due and owing by the Borrowers from time to time to any 
applicable Governmental Authorities.  

Section 4.16 Reorganization Milestones.  The Borrowers shall timely comply with the 
Reorganization Milestones, it being expressly understood that time is of the essence. 

Section 4.17 Bankruptcy Reports.  Promptly after the sending, receiving or filing 
thereof, copies of all reports, motions, affidavits, statements and other documents that any 
Borrower sends, receives or files in connection with the Bankruptcy Cases, including all 
correspondence with the Bankruptcy Court, shall be delivered to Agent and Lenders. 

ARTICLE 5 - NEGATIVE COVENANTS 

Each Borrower agrees that, so long as any Credit Exposure exists: 

Section 5.1 Debt; Contingent Obligations.  No Borrower will, or will permit any 
Subsidiary to, directly or indirectly, create, incur, assume, guarantee or otherwise become or 
remain directly or indirectly liable with respect to, any Debt, except for Permitted Debt.  No 
Borrower will, or will permit any Subsidiary to, directly or indirectly, create, assume, incur or 
suffer to exist any Contingent Obligations, except for Permitted Contingent Obligations. 

Section 5.2 Liens.  No Borrower will, or will permit any Subsidiary to, directly or 
indirectly, create, assume or suffer to exist any Lien on any asset now owned or hereafter 
acquired by it, except for Permitted Liens. 
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Section 5.3 Restricted Distributions.  No Borrower will, or will permit any Subsidiary 
to, directly or indirectly, declare, order, pay, make or set apart any sum for any Restricted 
Distribution. 

Section 5.4 Restrictive Agreements.  No Borrower will, or will permit any Subsidiary 
to, directly or indirectly (a) enter into or assume any agreement (other than the Financing 
Documents, the Affiliated Financing Documents, and any agreements for purchase money debt 
permitted under clause (c) of the definition of Permitted Debt) prohibiting the creation or 
assumption of any Lien upon its properties or assets, whether now owned or hereafter acquired, 
or (b) create or otherwise cause or suffer to exist or become effective any consensual 
encumbrance or restriction of any kind (except as provided by the Financing Documents and the 
Affiliated Financing Documents) on the ability of any Subsidiary to: (i) pay or make Restricted 
Distributions to any Borrower or any Subsidiary; (ii) pay any Debt owed to any Borrower or any 
Subsidiary; (iii) make loans or advances to any Borrower or any Subsidiary; or (iv) transfer any 
of its property or assets to any Borrower or any Subsidiary. 

Section 5.5 Payments and Modifications of Subordinated Debt.  Borrower will not, 
and will not permit any Subsidiary to, directly or indirectly (a) declare, pay, make or set aside 
any amount for payment in respect of Subordinated Debt, except for payments made in full 
compliance with and expressly permitted under the Subordination Agreement, (b) amend or 
otherwise modify the terms of any Subordinated Debt, except for amendments or modifications 
made in full compliance with the Subordination Agreement, (c) declare, pay, make or set aside 
any amount for payment in respect of any Debt hereinafter incurred that, by its terms, or by 
separate agreement, is subordinated to the Obligations, except for payments made in full 
compliance with and expressly permitted under the subordination provisions applicable thereto, 
or (d) amend or otherwise modify the terms of any such Debt if the effect of such amendment or 
modification is to (i) increase the interest rate or fees on, or change the manner or timing of 
payment of, such Debt, (ii) accelerate or shorten the dates upon which payments of principal or 
interest are due on, or the principal amount of, such Debt, (iii) change in a manner adverse to any 
Credit Party or Agent any event of default or add or make more restrictive any covenant with 
respect to such Debt, (iv) change the prepayment provisions of such Debt or any of the defined 
terms related thereto, (v) change the subordination provisions thereof (or the subordination terms 
of any guaranty thereof), or (vi) change or amend any other term if such change or amendment 
would materially increase the obligations of the obligor or confer additional material rights on 
the holder of such Debt in a manner adverse to Borrower, any Subsidiaries, Agents or Lenders.  
Borrower shall, prior to entering into any such amendment or modification, deliver to Agent 
reasonably in advance of the execution thereof, any final or execution form copy thereof. 

Section 5.6 Consolidations, Mergers and Sales of Assets; Change in Control.  No 
Borrower will, or will permit any Subsidiary to, directly or indirectly (a) consolidate or merge or 
amalgamate with or into any other Person, or (b) consummate any Asset Dispositions other than 
Permitted Asset Dispositions.  No Borrower will suffer or permit to occur any Change in Control 
with respect to itself, any Subsidiary or any Guarantor. 

Section 5.7 Purchase of Assets, Investments.  No Borrower will, or will permit any 
Subsidiary to, directly or indirectly (a) acquire or enter into any agreement to acquire any assets 
other than in the Ordinary Course of Business; (b) engage or enter into any agreement to engage 
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in any joint venture or partnership with any other Person; (c) acquire or own or enter into any 
agreement to acquire or own any Investment in any Person other than Permitted Investments, or 
(d) acquire or own or enter into any agreement to acquire or own any Investment in any 
Subsidiary. 

Section 5.8 Transactions with Affiliates.  Except as otherwise disclosed on 
Schedule 5.8, no Borrower will, or will permit any Subsidiary to, directly or indirectly, enter into 
or permit to exist any transaction (including the purchase, sale, lease or exchange of any property 
or the rendering of any service or extension of any credit) with any Affiliate of any Borrower.  
For the avoidance of doubt, at no time shall Borrower extend any credit to, be owed any trade 
payable from or be owed any other amount pursuant to any other financing or lending 
arrangement from, any Affiliate other than as set forth on Schedule 5.8.  

Section 5.9 Modification of Organizational Documents.  No Borrower will, or will 
permit any Subsidiary to, directly or indirectly, amend or otherwise modify any Organizational 
Documents of such Person, except for Permitted Modifications. 

Section 5.10 Modification of Certain Agreements.  No Borrower will, or will permit 
any Subsidiary to, directly or indirectly, amend or otherwise modify any Asset Sale Document or 
other any Material Contract, which amendment or modification in any case:  (a) is contrary to the 
terms of this Agreement or any other Financing Document; (b) could reasonably be expected to 
be adverse to the rights, interests or privileges of the Agent or the Lenders or their ability to 
enforce the same; (c) results in the imposition or expansion in any material respect of any 
obligation of or restriction or burden on any Borrower or any Subsidiary; or (d) reduces in any 
material respect any rights or benefits of any Borrower or any Subsidiary (it being understood 
and agreed that any such determination shall be in the discretion of the Agent).  Each Borrower 
shall, prior to entering into any amendment or other modification of any of the foregoing 
documents, deliver to Agent reasonably in advance of the execution thereof, any final or 
execution form copy of amendments or other modifications to such documents, and such 
Borrower agrees not to take, nor permit any of its Subsidiaries to take, any such action with 
respect to any such documents without obtaining such approval from Agent. 

Section 5.11 Conduct of Business.  No Borrower will, or will permit any Subsidiary to, 
directly or indirectly, engage in any line of business other than those businesses engaged in on 
the Closing Date and described on Schedule 5.11 and businesses reasonably related thereto.  No 
Borrower will, or will permit any Subsidiary to, other than in the Ordinary Course of Business, 
change its normal billing payment and reimbursement policies and procedures with respect to its 
Accounts (including, without limitation, the amount and timing of finance charges, fees and 
write offs). 

Section 5.12 Lease Payments.  No Borrower will, or will permit any Subsidiary to, 
directly or indirectly, incur or assume (whether pursuant to a Guarantee or otherwise) any 
liability for rental payments except in the Ordinary Course of Business. 

Section 5.13 Limitation on Sale and Leaseback Transactions.  No Borrower will, or will 
permit any Subsidiary to, directly or indirectly, enter into any arrangement with any Person 
whereby, in a substantially contemporaneous transaction, any Borrower or any Subsidiary sells 
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or transfers all or substantially all of its right, title and interest in an asset and, in connection 
therewith, acquires or leases back the right to use such asset. 

Section 5.14 [Reserved]. 

Section 5.15 Compliance with Anti-Terrorism Laws.  Agent hereby notifies Borrowers 
that pursuant to the requirements of Anti-Terrorism Laws, and Agent’s policies and practices, 
Agent is required to obtain, verify and record certain information and documentation that 
identifies Borrowers and its principals, which information includes the name and address of each 
Borrower and its principals and such other information that will allow Agent to identify such 
party in accordance with Anti-Terrorism Laws.  No Borrower will, or will permit any Subsidiary 
to, directly or indirectly, knowingly enter into any Material Contracts with any Blocked Person 
or any Person listed on the OFAC Lists.  Each Borrower shall immediately notify Agent if such 
Borrower has knowledge that any Borrower, any additional Credit Party or any of their 
respective Affiliates or agents acting or benefiting in any capacity in connection with the 
transactions contemplated by this Agreement is or becomes a Blocked Person or (a) is convicted 
on, (b) pleads nolo contendere to, (c) is indicted on, or (d) is arraigned and held over on charges 
involving money laundering or predicate crimes to money laundering.  No Borrower will, or will 
permit any Subsidiary to, directly or indirectly, (i) conduct any business or engage in any 
transaction or dealing with any Blocked Person, including, without limitation, the making or 
receiving of any contribution of funds, goods or services to or for the benefit of any Blocked 
Person, (ii) deal in, or otherwise engage in any transaction relating to, any property or interests in 
property blocked pursuant to Executive Order No. 13224, any similar executive order or other 
Anti-Terrorism Law, or (iii) engage in or conspire to engage in any transaction that evades or 
avoids, or has the purpose of evading or avoiding, or attempts to violate, any of the prohibitions 
set forth in Executive Order No. 13224 or other Anti-Terrorism Law. 

Section 5.16 Final Order; Asset Sale Order; Administrative Expense Priority; 
Payments. 

(a) No Borrower will seek, consent to or suffer to exist at any time any 
modification, stay, vacation or amendment of the Final Order or the Asset Sale Order, 
except for modifications and amendments joined in or agreed to in writing by Agent. 

(b) No Borrower will suffer to exist at any time a priority for any 
administrative expense or unsecured claim against any Borrower (now existing or 
hereafter arising of any kind or nature whatsoever, including, without limitation, any 
administrative expense of the kind specified in Sections 503(b) and 507(b) of the 
Bankruptcy Code) equal or superior to the priority of Agent and the Lenders in respect of 
the Obligations, except for the Carve-Out. 

(c) Prior to the date on which the Obligations have been indefeasibly paid in 
full, all in accordance with the terms of this Agreement, and this Agreement has been 
terminated, no Borrower will (i) pay any administrative expenses pursuant to Section 
503(b) of the Bankruptcy Code, except (A) administrative expenses incurred in the 
Ordinary Course of Business of the Borrowers or approved by an order of the Bankruptcy 
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Court and (B) Allowed Fees payable under Section 330 and 331 of the Bankruptcy Code, 
or (ii) permit or seek to permit the granting of adequate protection in favor of any Person.  

(d) Except as provided in the Financing Orders, no Borrower will waive any 
claims under Section 506(c) of the Bankruptcy Code, or take any other action Agent 
deems adverse to Agent or the Lenders or their rights and remedies under the Financing 
Documents. 

Section 5.17 Bankruptcy Actions. 

(a) No Borrower shall enter into any agreement to return any of its inventory 
outside the Ordinary Course of Business to any of its creditors for application against any 
prepetition Debt prepetition trade payables, or other prepetition claims under Section 
546(h) of the Bankruptcy Code. 

(b) No Borrower shall make (i) any payments on account of any creditor’s 
claims against any Borrowers, (ii) payments on account of claims or expenses arising 
under Section 503(b)(9) of the Bankruptcy Code, (iii) payments in respect of a 
reclamation program, or (iv) payments under any management incentive plan or on 
account of claims or expenses arising under Section 503(c) of the Bankruptcy Code, 
except in each case, in amounts and on terms and conditions that (A) are approved by 
order of the Bankruptcy Court and (B) are expressly permitted by the Budget, or 
otherwise approved by the Agent in writing. 

(c) No Borrower shall obtain, or seek to obtain, any stay on the exercise of 
the remedies of the Agent or any Lender hereunder, under any Financing Document, 
Affiliated Financing Document or the Financing Orders. 

ARTICLE 6 - FINANCIAL COVENANTS 

Section 6.1 Definition of Minimum Liquidity. “Minimum Liquidity” means the sum 
of Revolving Loan Availability (as defined in the DIP Revolving Credit Agreement) plus cash 
and cash equivalents that are (a) owned by any Borrower, and (b) not subject to any Lien other 
than a Lien in favor of Agent or DIP Revolving Loan Agent. 

Section 6.2 Minimum Liquidity. Borrowers will not permit the Minimum Liquidity at 
any time during the term of this Agreement to be less than $1,000,000.    

Section 6.3 Evidence of Compliance.  Borrowers shall furnish to Agent, together with 
the financial reporting required of Borrowers in Section 4.1, evidence (in form and content 
satisfactory to Agent) of Borrowers’ compliance with the covenants in this Article and evidence 
that no Event of Default specified in this Article has occurred.  Such evidence shall include, 
without limitation, (a) a statement and report, on a form approved by Agent, detailing 
Borrowers’ calculations, and (b) if requested by Agent, back-up documentation (including, 
without limitation, invoices, receipts and other evidence of costs incurred during such quarter as 
Agent shall reasonably require) evidencing the propriety of the calculations. 
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ARTICLE 7 CONDITIONS 

Section 7.1 Conditions to Closing.  The obligation of each Lender to make the initial 
Loans on the Closing Date shall be subject to the receipt by Agent of each agreement, document 
and instrument set forth on the closing checklist prepared by Agent or its counsel, each in form 
and substance satisfactory to Agent, and such other closing deliverables reasonably requested by 
Agent and Lenders, and to the satisfaction of the following conditions precedent, each to the 
satisfaction of Agent and Lenders and their respective counsel in their sole discretion: 

(a) the Final Order shall be in effect and shall not have been reversed, 
modified, amended or stayed, and no motion seeking a reversal, modification, 
amendment or stay shall have been filed by any Person; 

(b) the Agent shall have received the Budget, dated no more than two (2) 
days prior to the Final Hearing (as defined in the Interim Order) and covering the period 
of the first thirteen (13) weeks after the Closing Date, in form and substance satisfactory 
to the Agent; 

(c) the Agent shall have received the this Agreement, the Letter of Credit and 
the other Financing Documents, and the Asset Sale Documents, each duly executed by an 
authorized officer of the Borrower and other parties thereto; 

(d) evidence of the consummation of the transactions contemplated by the 
Operative Documents, including, without limitation, the Asset Sale; 

(e) the payment of all fees, expenses and other amounts due and payable 
under the Financing Documents and the Final Order; 

(f) other than the filing of the Bankruptcy Cases, since December 31, 2012, 
the absence of any material adverse change in any aspect of the business, operations, 
properties, prospects or condition (financial or otherwise) of any Credit Party or any 
seller of any assets or business to be purchased by any Borrower contemporaneous with 
the Closing Date, or any event or condition which could reasonably be expected to result 
in such a material adverse change; and  

(g) the Prepetition Revolving Loan Obligations shall have been repaid in full 
with the proceeds of DIP Revolving Loans; and 

(h) the Agent shall have received original certificates of all insurance policies 
of the Borrowers confirming that they are in effect and that the premiums due and owing 
with respect thereto have been paid in full and endorsements naming Agent, for the 
benefit of itself and Lenders, as loss payee or additional insured, as appropriate. 

Each Lender, by delivering its signature page to this Agreement, shall be deemed 
to have acknowledged receipt of, and consented to and approved, each Financing 
Document, each additional Operative Document and each other document, agreement 
and/or instrument required to be approved by Agent, Required Lenders or Lenders, as 
applicable, on the Closing Date. 
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Section 7.2 Conditions to Each Loan. 

The obligation of the Lenders to make a Loan or an advance in respect of any Loan is 
subject to the satisfaction of the following additional conditions: 

(a) [reserved];   

(b) [reserved];  

(c) the fact that, immediately before and after such advance or issuance, no 
Default or Event of Default shall have occurred and be continuing; 

(d) the fact that the representations and warranties of each Credit Party 
contained in the Financing Documents shall be true, correct and complete on and as of 
the date of such borrowing or issuance, except to the extent that any such representation 
or warranty relates to a specific date in which case such representation or warranty shall 
be true and correct as of such earlier date;  

(e) the fact that no adverse change in the condition (financial or otherwise), 
properties, business, prospects, or operations of Borrowers or any other Credit Party shall 
have occurred and be continuing with respect to Borrowers or any Credit Party since the 
date of this Agreement; 

(f) the continued compliance by Borrowers with all of the terms, covenants 
and conditions of Article 8 and, unless Agent shall elect otherwise from time to time, the 
absence of any fact, event or circumstance for which Borrower is required to give Agent 
notice under Article 8; and  

Acceptance by any Borrower of the proceeds of any Loan made hereunder shall 
be deemed to be (y) a representation and warranty by each Borrower on the date of such 
notice or acceptance as to the facts specified in this Section, and (z) a restatement by each 
Borrower that each and every one of the representations made by it in any of the 
Financing Documents is true and correct as of such date (except to the extent that such 
representations and warranties expressly relate solely to an earlier date). 

Section 7.3 Searches. Before the Closing Date, and thereafter (as and when 
determined by Agent in its discretion), Agent shall have the right to perform, all at Borrowers’ 
expense, the searches described in clauses (a), (b), and (c) below against Borrowers and any 
other Credit Party, the results of which are to be consistent with Borrowers’ representations and 
warranties under this Agreement and the satisfactory results of which shall be a condition 
precedent to all advances of Loan proceeds:  (a) UCC searches with the Secretary of State of the 
jurisdiction in which the applicable Person is organized; (b) judgment, pending litigation, federal 
tax lien, personal property tax lien, and corporate and partnership tax lien searches, in each 
jurisdiction searched under clause (a) above; and (c) searches of applicable corporate, limited 
liability company, partnership and related records to confirm the continued existence, 
organization and good standing of the applicable Person and the exact legal name under which 
such Person is organized. 
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Section 7.4 Post Closing Requirements.  Borrowers shall complete each of the post 
closing obligations and/or provide to Agent each of the documents, instruments, agreements and 
information listed on Schedule 7.4 attached hereto on or before the date set forth for each such 
item thereon, each of which shall be completed or provided in form and substance satisfactory to 
Agent. 

ARTICLE 8 – REGULATORY MATTERS 

Section 8.1 Additional Defined Terms.   The following additional definitions are 
hereby appended to Section 1.1 of this Agreement: 

“Accrediting Organization” means any Person from which any Borrower has received an 
accreditation as of the Closing Date or thereafter.  

“CMS” means the federal Centers for Medicare and Medicaid Services (formerly the 
federal Health Care Financing Administration), and any successor Governmental Authority. 

“CON” means any certificate of need or similar license which determines that there is a 
need for a healthcare facility at a particular location or within a certain geographic region.  

 “Healthcare Laws” means all applicable Laws relating to the possession, control, 
warehousing, marketing, sale and distribution of pharmaceuticals, the operation of medical or 
senior housing facilities (such as, but not limited to, nursing homes, skilled nursing facilities, 
rehabilitation hospitals, intermediate care facilities and adult care facilities), patient healthcare, 
patient healthcare information, patient abuse, the quality and adequacy of medical care, rate 
setting, equipment, personnel, operating policies, fee splitting, including, without limitation, (a) 
all federal and state fraud and abuse laws, including, without limitation, the federal Anti-
Kickback Statute (42 U.S.C. §1320a-7b(6)), the Stark Law (42 U.S.C. §1395nn), the civil False 
Claims Act (31 U.S.C. §3729 et seq.), (b) TRICARE, (c) HIPAA, (d) Medicare, (e) Medicaid, (f) 
quality, safety and accreditation standards and requirements of all applicable state laws or 
regulatory bodies, (g) all laws, policies, procedures, requirements and regulations pursuant to 
which Healthcare Permits are issued, and (h) any and all other applicable health care laws, 
regulations, manual provisions, policies and administrative guidance, each of (a) through (h) as 
may be amended from time to time. 

“Healthcare Permit” means a Permit (a) issued or required under Healthcare Laws 
applicable to the business of any Borrower or any of its Subsidiaries or necessary in the 
possession, ownership, warehousing, marketing, promoting, sale, labeling, furnishing, 
distribution or delivery of goods or services under Healthcare Laws applicable to the business of 
any Borrower or any of its Subsidiaries, (b) issued by any Person from which any Borrower has, 
as of the Closing Date, received an accreditation, and/or (c) issued or required under Healthcare 
Laws applicable to the ownership or operation of any business location of a Borrower. 

“HIPAA” means the Health Insurance Portability and Accountability Act of 1996, as the 
same may be amended, modified or supplemented from time to time, and any successor statute 
thereto, and any and all rules or regulations promulgated from time to time thereunder. 
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“HIPAA Compliant” shall mean that the applicable Person is in compliance with each of 
the applicable requirements of the so-called “Administrative Simplification” provisions of 
HIPAA, and is not and could not reasonably be expected to become the subject of any civil or 
criminal penalty, process, claim, action or proceeding, or any administrative or other regulatory 
review, survey, process or proceeding (other than routine surveys or reviews conducted by any 
government health plan or other accreditation entity) that could result in any of the foregoing or 
that could reasonably be expected to adversely affect such Person’s business, operations, assets, 
properties or condition (financial or otherwise), in connection with any actual or potential 
violation by such Person of the provisions of HIPAA. 

“Medicaid” means the medical assistance programs administered by state agencies and 
approved by CMS pursuant to the terms of Title XIX of the Social Security Act, codified at 42 
U.S.C. 1396 et seq. 

“Medicare” means the program of health benefits for the aged and disabled administered 
by CMS pursuant to the terms of Title XVIII of the Social Security Act, codified at 42 U.S.C. 
1395 et seq. 

“Operator” means the singular or collective (as the context requires) reference to the 
following Persons:  (a) any Borrower that is properly licensed to operate a Project, or is 
otherwise providing or furnishing goods or services, or is otherwise providing or furnishing 
goods or services (other than the mere leasing of a Project as a lessor and the collection of rentals 
in connection therewith) from a Project, and/or (b) any Person with whom a Borrower has 
contracted for management or other services for a Project. 

“Project” means any facility from which a Borrower provides or furnishes goods or 
services, and includes, without limitation, any business location of a Borrower which is subject 
to any Healthcare Permit.   

“Resident Agreements” means the singular or collective reference to all patient and 
resident care agreements, admission agreements and service agreements which include an 
occupancy agreement and all amendments, modifications or supplements thereto.  

“Third Party Payor” means Medicare, Medicaid, TRICARE, and other state or federal 
health care program, Blue Cross and/or Blue Shield, private insurers, managed care plans and 
any other Person or entity which presently or in the future maintains Third Party Payor 
Programs. 

“Third Party Payor Programs” means all payment and reimbursement programs, 
sponsored by a Third Party Payor, in which a Borrower participates. 

“TRICARE” means the program administered pursuant to 10 U.S.C. § 1071 et. seq), 
Sections 1320a-7 and 1320a-7a of Title 42 of the United States Code and the regulations 
promulgated pursuant to such statutes. 

Section 8.2 Representations and Warranties.  To induce Agent and Lenders to enter 
into this Agreement and to make credit accommodations contemplated hereby, Borrowers hereby 
represent and warrant that, except as disclosed in Schedule 8.2, the following statements are true, 
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complete and correct as of the date hereof, and Borrowers hereby covenant and agree to notify 
Agent within three (3) Business Days (but in any event prior to Borrowers submitting any 
requests for advances of reserves or escrows or fundings of credit facility proceeds under this 
Agreement) following the occurrence of any facts, events or circumstances known to a 
Borrower, whether threatened, existing or pending, that would make any of the following 
representations and warranties untrue, incomplete or incorrect (together with such supporting 
data and information as shall be necessary to fully explain to Agent the scope and nature of the 
fact, event or circumstance), and shall provide to Agent within two (2) Business Days of Agent’s 
request, such additional information as Agent shall request regarding such disclosure: 

(a) Healthcare Permits.  Borrowers have (i) each Healthcare Permit and other 
rights from, and have made all declarations and filings with, all applicable Governmental 
Authorities, all self regulatory authorities and all courts and other tribunals necessary to 
engage in the ownership, management and operation of the Projects or the assets of any 
Borrower, and (ii) no knowledge that any Governmental Authority is considering 
limiting, suspending or revoking any such Healthcare Permit.  All such Healthcare 
Permits are valid and in full force and effect and Borrowers are in material compliance 
with the terms and conditions of all such Healthcare Permits, except where failure to be 
in such compliance or for a Healthcare Permit to be valid and in full force and effect 
would not have a Material Adverse Effect. 

(b) Specific Licensing.  The Project owned and operated by Medical Center 
is duly licensed as an acute care hospital under the applicable laws of the State of New 
York.  The Project owned and operated by Nursing Home is duly licensed as a skilled 
nursing facility under the applicable laws of the State of New York. The Project owned 
and operated by Mt. Vernon is duly licensed as an acute care hospital under the 
applicable laws of the State of New York. The licensed bed or unit capacity of each 
Project is shown on Schedule 8.1.  Borrowers have not granted to any third party the right 
to reduce the number of licensed beds, persons served or units in the Projects or the right 
to apply for approval to move any and all of the licensed beds, persons served or units in 
the Projects to any other location, and there are no proceedings in process or 
contemplated to reduce the number of licensed beds, persons served or units in the 
Projects.  

(c) Operating Leases.  If required under applicable Healthcare Laws, the 
Operating Lease has been approved by all necessary Governmental Authorities.  Under 
applicable Healthcare Laws in the state in which each Project is located, the 
reimbursement rate of the Operator under applicable Third Party Payor Programs is not 
affected by the rental rates under the Operating Lease.  The rentals provided for under the 
Operating Lease comply with all applicable Healthcare Laws and do not exceed the sums 
permitted to be paid under applicable Healthcare Laws. 

(d) Resident Agreements. The Resident Agreements comply with all 
applicable Laws, including Healthcare Laws.  Without the prior written consent of Agent, 
Borrowers shall not, and shall not permit the Operator to: (i) modify the form of Resident 
Agreement previously approved by Agent; (ii) accept any payment under any Resident 
Agreement more than one month in advance of its due date or in violation of the cash 
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management or lockbox provisions of the DIP Revolving Credit Agreement; (iii) enter 
into any subleases with respect to any Project; (iv) modify, amend, renew, surrender, 
terminate, consent to a sublease of, consent to a transfer of, abate rent or other payments 
due under or otherwise grant any financial or other concession under any sublease with 
respect to any Project; or (v) enter into any Resident Agreement for a term of more than 
one (1) year, or upon rates other than market rates or upon a form that fails to comply 
with applicable Laws. 

(e) Accreditation.  Borrowers have received and maintain accreditation in 
good standing and without impairment by all applicable Accrediting Organizations, to the 
extent required by law (including any equivalent regulation) or the terms of any 
Operating Lease pertaining to the Project. No Borrower or manager has received of any 
notice or communication from any Accrediting Organization that a Project is (i) subject 
to or is required to file a plan of correction with respect to any accreditation survey, or (ii) 
in danger of losing its accreditation due to a failure to comply with a plan of correction. 

(f) Participation Agreements/Provider Status/Cost Reports.   

(i) There is no investigation, audit, claim review, or other action 
pending or, to the knowledge of any Borrower, threatened which could result in a 
revocation, suspension, termination, probation, restriction, limitation, or non-renewal of 
any Third Party Payor participation agreement or provider number or other Healthcare 
Permit or result in a Borrower’s exclusion from any Third Party Payor Program, nor has 
any Third Party Payor Program made any decision not to renew any participation 
agreement or provider agreement or other Healthcare Permit related to any Project, nor 
have the Borrowers made any decision not to renew any participation agreement or 
provider agreement or other Healthcare Permit, nor is there any action pending or 
threatened to impose material intermediate or alternative sanctions with respect to any 
Project.  

(ii) The Borrowers, and, to the knowledge of the Borrowers, their 
contractors, have properly and legally billed all intermediaries and Third Party Payors for 
services rendered with respect to the Projects and have maintained their records to reflect 
such billing practices.  No funds relating to Borrowers are now, or, to the knowledge of 
Borrowers will be, withheld by any Third Party Payor.   

(iii) Borrowers have the requisite participation agreement or provider 
number or other Healthcare Permit to bill the Medicare program and the respective 
Medicaid programs in the state or states in which such Borrowers operate (to the extent 
such Borrower participates in the Medicare or Medicaid program in such state or states) 
and all other Third Party Payor Programs (including, without limitation, Medicare) which 
have historically accounted for any portion of the revenues of such Project. 

(iv) All Medicare, Medicaid, and private insurance cost reports and 
financial reports submitted by the Borrowers are and will be materially accurate and 
complete and have not been and will not be misleading in any material respects.  Other 
than the Medicare cost reports for the Project for the calendar years 2005 through 2010, 
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no cost reports for the Projects remain “open” or unsettled and there are no current, 
pending or outstanding Medicare, Medicaid or other Third Party Payor Program 
reimbursement audits or appeals pending with respect to the Projects or the Borrowers. 

(g) No Violation of Healthcare Laws.   

(i) None of the Projects, the Borrowers or any manager thereof are in 
violation of any Healthcare Laws, except where any such violation would not have a 
Material Adverse Effect, provided, that Borrowers’ failure to be HIPAA Compliant 
solely as a result of Agent’s and any Lender’s access, if any, to Protected Health 
Information shall not be a breach of the representation and warranty set forth in this 
Section 8.2(g)(i); 

(ii) Borrowers are HIPAA Compliant, provided, however, that 
Borrowers’ failure to be HIPAA Compliant solely as a result of Agent’s and any Lender’s 
access, if any, to Protected Health Information shall not be a breach of the representation 
and warranty set forth in this Section 8.2(g)(ii); and 

(iii) No Project has received a statement of deficiencies or survey 
violation within the past three years for which a plan of correction has not been filed with 
the applicable state authority.  No Project is currently subject to any material plan of 
correction that is currently the subject of a review by the applicable state authority. 

(h) Ancillary Laws.  Borrowers have received no notice, and are not aware, 
of any violation of applicable antitrust laws, employment or landlord-tenant laws of any 
federal, state or local government or quasi-governmental body, agency, board or other 
authority with respect to the Projects or the Borrowers.  

(i) Hill-Burton.  Except for Mt. Vernon, no Borrower is or will be a 
participant in any federal program whereby any federal, state or local government or 
quasi-governmental body, agency, board or other authority may have the right to recover 
funds by reason of the advance of federal funds, including, without limitation, those 
authorized under the Hill-Burton Act (42 U.S.C. 291, et seq.). Mt. Vernon is in full 
compliance with its obligations under the Hill-Burton Act. 

(j) Fraud and Abuse.   

(i) No Borrower or manager has, or to its knowledge has been 
threatened to have, and no owner, officer, manager, employee or Person with a “direct or 
indirect ownership interest” (as that phrase is defined in 42 C.F.R. §420.201) in manager 
or any Borrower has, engaged in any of the following:  (A) knowingly and willfully 
making or causing to be made a false statement or representation of a material fact in any 
application for any benefit or payment under any Healthcare Laws; (B) knowingly and 
willfully making or causing to be made any false statement or representation of a material 
fact for use in determining rights to any benefit or payment under any Healthcare Laws; 
(C) failing to disclose knowledge by a claimant of the occurrence of any event affecting 
the initial or continued right to any benefit or payment under any Healthcare Laws on its 
own behalf or on behalf of another, with intent to secure such benefit or payment 
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fraudulently; (D) knowingly and willfully soliciting or receiving any remuneration 
(including any kickback, bribe or rebate), directly or indirectly, overtly or covertly, in 
cash or in kind or offering to pay such remuneration (I) in return for referring an 
individual to a Person for the furnishing or arranging for the furnishing of any item or 
service for which payment may be made in whole or in part by any Healthcare Laws, or 
(II) in return for purchasing, leasing or ordering or arranging for or recommending the 
purchasing, leasing or ordering of any good, facility, service, or item for which payment 
may be made in whole or in part by any Healthcare Laws; (E) presenting or causing to be 
presented a claim for reimbursement for services that is for an item or services that was 
known or should have been known to be (I) not provided as claimed, or (II) false or 
fraudulent; or (F) knowingly and willfully making or causing to be made or inducing or 
seeking to induce the making of any false statement or representation (or omitting to state 
a fact required to be stated therein or necessary to make the statements contained therein 
not misleading) of a material fact with respect to (I) a facility in order that the facility 
may qualify for Governmental Authority certification, or (II) information required to be 
provided under 42 U.S.C. § 1320a-3.  All contractual arrangements to which Borrower is 
a party are in compliance with all Healthcare Laws. 

(ii) No Borrower or manager has been, or to its knowledge has been 
threatened to be, and no owner, officer, manager, employee or Person with a “direct or 
indirect ownership interest” (as that phrase is defined in 42 C.F.R. §420.201) in manager 
or any Borrower:  (A) has had a civil monetary penalty assessed against him or her 
pursuant to 42 U.S.C. §1320a-7a or is the subject of a proceeding seeking to assess such 
penalty; (B) has been excluded from participation in a Federal Health Care Program (as 
that term is defined in 42 U.S.C. §1320a-7b) or is the subject of a proceeding seeking to 
assess such penalty, or has been “suspended” or “debarred” from selling products to the 
U.S. government or its agencies pursuant to the Federal Acquisition Regulation, relating 
to debarment and suspension applicable to federal government agencies generally (48 
C.F.R. Subpart 9.4), or other applicable laws or regulations; (C) has been convicted (as 
that term is defined in 42 C.F.R. §1001.2) of any of those offenses described in 42 U.S.C. 
§1320a-7b or 18 U.S.C. §§669, 1035, 1347, 1518 or is the subject of a proceeding 
seeking to assess such penalty; (D) has been involved or named in a U.S. Attorney 
complaint made or any other action taken pursuant to the False Claims Act under 31 
U.S.C. §§3729-3731 or qui tam action brought pursuant to 31 U.S.C. §3729 et seq.; (E) 
has been made a party to any other action by any governmental authority that may 
prohibit it from selling products to any governmental or other purchaser pursuant to any 
law; or (F) was or has become subject to any federal, state, local governmental or private 
payor civil or criminal investigations or inquiries, proceedings, validation review, 
program integrity review or statement of charges involving and/or related to its 
compliance with Healthcare Laws or involving or threatening its participation in 
Medicare, Medicaid or other Third Party Payor Programs or its billing practices with 
respect thereto. 
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Section 8.3 Licensed Facilities.   

(a) Certificates of Need.    

(i) If required under applicable Healthcare Laws, Borrower has and 
shall maintain in full force and effect a valid CON for no less than the number of beds 
and units in the applicable Project as of the date of this Agreement.  Borrower shall 
maintain any applicable CON free from restrictions or known conflicts which would 
materially impair the use or operation of the applicable Project for its current use, and 
shall not permit any CON to become provisional, probationary or restricted in any way.  
Each Borrower that is the owner of the fee simple real estate for the Project shall be the 
owner of the CON, if any, relating to each Project.  

(ii) No Borrower shall do (or suffer to be done by any Borrower or any 
Affiliate of any Borrower) any of the following without Agent’s prior written consent, 
which consent shall not be unreasonably withheld, conditioned or delayed: 

(A) Replace or transfer all or any part of any Project’s units or 
beds to another site or location; 

(B) Transfer or demise any CON or other Healthcare Permit or 
rights thereunder to any Person (other than Agent) or to any location other than 
the Project to which such CON or Healthcare Permit pertains; or 

(C) Pledge or hypothecate any CON or other Healthcare Permit 
as collateral security for any indebtedness other than indebtedness to Agent. 

(iii) The CON, if any, if not held by Borrower, has been demised to 
Borrower as part of the Operating Lease. 

(b) Resident Deposits and Resident Agreements.  Borrowers will maintain or 
cause to be maintained all deposits, including, without limitation, deposits relating to 
patients or Resident Agreements if such deposits are in cash such deposits are to be 
deposited and held by a Borrower (or the manager under any Management Agreement), 
as the case may be, at such commercial or savings bank or banks as may be reasonably 
satisfactory to Agent; if such deposits are in any other form, such deposits are to be 
maintained as Agent may expressly permit.  Any bond or other instrument which a 
Borrower (or a manager under any Management Agreement), as the case may be, is 
permitted to hold in lieu of cash deposits under any applicable legal requirements shall be 
maintained in full force and effect unless replaced by cash deposits as hereinabove 
described, shall be issued by an institution reasonably satisfactory to Agent, shall, if 
permitted pursuant to any legal requirements, name Agent as payee or mortgagee 
thereunder (or at Agent’s option, be fully assignable to Agent) and shall, in all respects, 
comply with any applicable laws and legal requirements and otherwise be reasonably 
satisfactory to Agent.  Borrower shall, upon request, provide Agent with evidence 
reasonably satisfactory to Agent of Borrower’s compliance with the foregoing.  
Following the occurrence and during the continuance of any Event of Default, Borrower 
shall, upon Agent’s request, if permitted by any applicable legal requirements, turn over 
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to Agent the deposits (and any interest theretofore earned thereon) with respect to the 
Projects, to be held by Agent subject to the terms of their related agreements.  No 
Resident Agreements (i) deviate or will deviate in any material adverse respect from the 
standard form approved by Agent prior to Closing, or (ii) conflict with any Laws. 

(c) Manager.  Borrowers shall each operate and manage their respective 
Projects at all times throughout the term of this Agreement, or shall cause the Projects to 
be managed by a manager approved by Agent and pursuant to management/operating 
agreements approved by Agent in writing and that comply with all applicable Healthcare 
Laws (the “Management Agreements”).  In addition to (but not in limitation of) the 
covenants set forth in Section 5.10, Borrowers shall not (i) engage a manager of any 
Project or make any modification, amendment, termination or cancellation of any 
Management Agreements or agreements with brokers, (ii) enter into any other agreement 
relating to the management or operation of any Project, or (iii) waive or release any of its 
rights and remedies under any Management Agreement, in each case, without the prior 
written consent of Agent given or withheld in Agent’s sole and absolute discretion.  Any 
manager of a Project shall be required to enter into an assignment and subordination of 
management or operating agreement in form and substance reasonably satisfactory to 
Agent.  Such restrictions and approval rights are solely for the purposes of assuring that 
the Projects are managed and operated in a first-class manner consistent with Healthcare 
Laws and the preservation and protection of the Projects as security for the Obligations 
and shall not place responsibility for the control, care, management or repair of the 
Projects upon Agent, or make Agent responsible or liable for any negligence in the 
management, operation, upkeep, repair or control of the Projects. 

Section 8.4 Healthcare Operations. 

(a) Borrower will: 

(i) timely file or caused to be timely filed (after giving effect to any 
extension duly obtained), all notifications, reports, submissions, Permit renewals and 
reports (other than cost reports as provided in Section 8.4(a)(ii) below) of every kind 
whatsoever required by Healthcare Laws (which reports will be materially accurate and 
complete in all respects and not misleading in any respect and shall not remain open or 
unsettled); and 

(ii) timely file or caused to be timely filed (after giving effect to any 
extension duly obtained), all cost reports required by Healthcare Laws, which reports 
shall be materially accurate and complete in all respects and not misleading in any 
material respect and which shall not remain open or unsettled, except in accordance with 
applicable settlement appeals procedures that are timely and diligently pursued and 
except for any processing delays of any Governmental Authority. 

(b) Borrower will maintain in full force and effect, and free from restrictions, 
probations, conditions or known conflicts which would materially impair the use or 
operation of any Project for its current use, all Healthcare Permits necessary under 
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Healthcare Laws to carry on the business of Borrowers as it is conducted on the Closing 
Date. 

(c) Borrower will not suffer or permit to occur any of the following: 

(i) any transfer of a Healthcare Permit or rights thereunder to any 
Person (other than Borrowers, Agent, or DIP Revolving Loan Agent) or to any location 
other than a Project approved by Agent in advance in writing; 

(ii) any pledge or hypothecation of any Healthcare Permit as collateral 
security for any indebtedness other than indebtedness to Agent or DIP Revolving Loan 
Agent; 

(iii) any rescission, withdrawal, revocation, amendment or modification 
of or other alteration to the nature, tenor or scope of any Healthcare Permit without 
Agent’s prior written consent, including, without limitation, (A) any change to the 
authorized units/beds and persons served capacity of any Project and/or the number of 
units/beds and persons served approved by the applicable Governmental Authority, and 
(B) any transfer all or any part of any Project’s authorized units or beds to another site or 
location;  

(iv) any voluntary transfer of any resident of any Project to any other 
facility, unless such transfer is at the request of the resident (without economic incentives 
being given to the resident by an Affiliate of any Borrower) or its payor or is for reasons 
relating to non-payment or the health, required level of medical care or safety of the 
resident to be transferred;  

(v) without Agent’s prior written consent, the provision by any 
Borrower of additional regulated services at any Project, including, without limitation, 
medical services; or 

(vi) any fact, event or circumstance for which notice to Agent is 
required under Section 8.2. 

(d) Borrower will maintain a corporate health care regulatory compliance 
program (“CCP”) which includes at least the following components and allows Agent 
and/or any outside consultants from time to time to review such CCP:  (i) standards of 
conduct and procedures that describe compliance policies regarding laws with an 
emphasis on prevention of fraud and abuse; (ii) specific officer within high-level 
personnel identified as having overall responsibility for compliance with such standards 
and procedures; (iii) training and education programs which effectively communicate the 
compliance standards and procedures to employees and agents, including, without 
limitation, fraud and abuse laws and illegal billing practices; (iv) auditing and monitoring 
systems and reasonable steps for achieving compliance with such standards and 
procedures including, without limitation, publicizing a report system to allow employees 
and other agents to anonymously report criminal or suspect conduct and potential 
compliance problems; (v) disciplinary guidelines and consistent enforcement of 
compliance policies including, without limitation, discipline of individuals responsible 
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for the failure to detect violations of the CCP; and (vi) mechanisms to immediately 
respond to detected violations of the CCP. 

(e) Borrower will at all times be, and cause all managers to be, HIPAA 
Compliant, provided, that Borrowers’ failure to be HIPAA Compliant solely as a result of 
Agent’s and any Lender’s access, if any, to Protected Health Information shall not be a 
breach of this Section 8.4(e). 

(f) If any Project is currently accredited by an Accrediting Organization, 
Borrower will (i) maintain such accreditation in good standing and without limitation or 
impairment, (ii) promptly submit to the Accrediting Organization a plan of correction for 
any deficiencies listed on any accreditation survey report, and (iii) cure all such 
deficiencies within such time frame as is necessary to preserve and maintain in good 
standing and without limitation or impairment such accreditation. 

Section 8.5 Third Party Payor Programs.  Neither the Projects, nor any Borrower, 
shall, other than in the Ordinary Course of Business, change the terms of any Third Party Payor 
Programs or its normal billing payment and reimbursement policies and procedures with respect 
thereto (including, without limitation, the amount and timing of finance charges, fees and write-
offs). Borrowers will (a) maintain in full force and effect, and free from restrictions, probations, 
conditions or known conflicts which would materially impair the use or operation of any Project 
for its current use, all Healthcare Permits necessary under Healthcare Laws to continue to receive 
reimbursement under all Third Party Payor Programs in which any Borrower or any Project 
participates as of the date of this Agreement, and (b) provide to Agent upon request, an accurate, 
complete and current list of all participation agreements with Third Party Payors with respect to 
the business of Borrowers.  Borrowers shall at all times comply with all requirements, contracts, 
conditions and stipulations applicable to Borrowers in order to maintain in good standing and 
without default or limitation all such participation agreements. 

Section 8.6 Cures.  If there shall occur any fact, event or circumstance for which 
Borrowers are required to give Agent notice under Section 8.2 after the Closing Date, Borrowers 
shall take such action as is necessary to validly challenge or otherwise appropriately respond to 
such fact, event or circumstance within any timeframe required by applicable Healthcare Laws, 
and shall thereafter diligently pursue the same to a favorable conclusion, all to the effect that the 
fact, event or circumstance giving rise to Borrowers’ notice obligation under Section 8.2 shall be 
dismissed, rescinded, eliminated and otherwise cease to exist on that date which is the earlier to 
occur of (a) sixty (60) days after the date any Borrower or any of its Affiliates became aware of 
such fact, event or circumstance, or (b) the expiration of any cure period given under applicable 
Healthcare Laws; provided, however, that Borrowers will not permit to exist or occur any fact, 
event or circumstance which could cause any representation or warranty in the following 
subsections of Section 8.2 to be untrue, incomplete or incorrect or which could trigger a 
disclosure obligation under such subsections of Section 8.2:  (a), (b), (f), (h) and (j). 
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ARTICLE 9 – [Reserved] 

ARTICLE 10 - EVENTS OF DEFAULT 

Section 10.1 Events of Default.  For purposes of the Financing Documents, the 
occurrence of any of the following conditions and/or events, whether voluntary or involuntary, 
by operation of law or otherwise, shall constitute an “Event of Default”: 

(a) (i) any Borrower shall fail to pay when due any principal, interest, 
premium or fee under any Financing Document or any other amount payable under any 
Financing Document, (ii) there shall occur any default in the performance of or 
compliance with any of the following sections of this Agreement: Section 4.4; Section 
4.6; Section 4.7; Section 4.15; Article 5; and/or Article 6; or (iii) there shall occur any 
default in the performance of or compliance with Section 4.1, and such Default is not 
remedied by the Borrowers or waived by Agent within five (5) days of such Default.  

(b) any Credit Party defaults in the performance of or compliance with any 
term contained in this Agreement or in any other Financing Document (other than 
occurrences described in other provisions of this Section 10.1 for which a different grace 
or cure period is specified or for which no grace or cure period is specified and thereby 
constitute immediate Events of Default) and such default is not remedied by the Credit 
Party or waived by Agent within fifteen (15) days after the earlier of (1) receipt by 
Borrower Representative of notice from Agent or Required Lenders of such default or 
(2) actual knowledge of any Borrower or any other Credit Party of such default; 

(c) any representation, warranty, certification or statement made by any 
Credit Party or any other Person in any Financing Document or in any certificate, 
financial statement or other document delivered pursuant to any Financing Document is 
incorrect in any respect (or in any material respect if such representation, warranty, 
certification or statement is not by its terms already qualified as to materiality) when 
made (or deemed made); 

(d) (i) failure of any Credit Party to pay when due or within any applicable 
grace period any principal, interest or other amount on Debt  (other than the Loans), or 
the occurrence of any breach, default, condition or event with respect to any Debt (other 
than the Loans), if the effect of such failure or occurrence is to cause or to permit the 
holder or holders of any such Debt, to cause, Debt or other liabilities having an individual 
principal amount in excess of $1,000,000 or having an aggregate principal amount in 
excess of $1,000,000 to become or be declared due prior to its stated maturity, or (ii) the 
occurrence of any breach or default under any terms or provisions of any Subordinated 
Debt Document or under any agreement subordinating the Subordinated Debt to all or 
any portion of the Obligations or the occurrence of any event requiring the prepayment of 
any Subordinated Debt; 

(e) [reserved]; 

(f) [reserved]; 
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(g) (i) institution of any steps by any Person to terminate a Pension Plan if as 
a result of such termination any Credit Party or any member of the Controlled Group 
could be required to make a contribution to such Pension Plan, or could incur a liability 
or obligation to such Pension Plan, in excess of $25,000, (ii) a contribution failure occurs 
with respect to any Pension Plan sufficient to give rise to a Lien under Section 302(f) of 
ERISA, or (iii) there shall occur any withdrawal or partial withdrawal from a 
Multiemployer Plan and the withdrawal liability (without unaccrued interest) to 
Multiemployer Plans as a result of such withdrawal (including any outstanding 
withdrawal liability that any Credit Party or any member of the Controlled Group have 
incurred on the date of such withdrawal) exceeds $25,000;  

(h) one or more judgments or orders for the payment of money (not paid or 
fully covered by insurance maintained in accordance with the requirements of this 
Agreement and as to which the relevant insurance company has acknowledged coverage) 
aggregating in excess of $25,000 shall be rendered against any or all Credit Parties and 
either (i) enforcement proceedings shall have been commenced by any creditor upon any 
such judgments or orders, or (ii) there shall be any period of twenty (20) consecutive days 
during which a stay of enforcement of any such judgments or orders, by reason of a 
pending appeal, bond or otherwise, shall not be in effect; 

(i) the Letter of Credit is (i) cancelled, terminated, revoked, becomes 
revocable, or otherwise expires or is amended or modified without Agent's written 
consent, or (ii) not renewed on terms satisfactory to Agent at least 30 days prior to its 
scheduled expiration date; 

(j) the institution by any Governmental Authority of criminal proceedings 
against any Credit Party; 

(k) a default or event of default occurs under any Guarantee of any portion of 
the Obligations;  

(l) any Borrower makes any payment on account of any Debt that has been 
subordinated to any of the Obligations, other than payments specifically permitted by the 
terms of such subordination; 

(m) if any Borrower is or becomes an entity whose equity is registered with 
the SEC, and/or is publicly traded on and/or registered with a public securities exchange, 
such Borrower’s equity fails to remain registered with the SEC in good standing, and/or 
such equity fails to remain publicly traded on and registered with a public securities 
exchange;  

(n) the occurrence of any fact, event or circumstance (other than the filing of 
the Bankruptcy Cases) that could reasonably be expected to result in a Material Adverse 
Effect, if such default shall have continued unremedied for a period of ten (10) days after 
written notice from Agent;  

(o) agent determines, based on information available to it and in its 
reasonable judgment, that there is a reasonable likelihood that Borrowers shall fail to 
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comply with one or more financial covenants in Article 6 during the next succeeding 
financial reporting period; 

(p) there shall occur any default or event of default under the DIP Revolving 
Credit Agreement, any other Affiliated Financing Documents or any other Operative 
Document, including, without limitation, any Asset Sale Document; or 

(q) there shall occur a material adverse change in the financial condition or 
business prospects of any Borrower or any Project, or if Agent in good faith deems the 
Lenders insecure as a result of acts or events bearing upon the financial condition of any 
Borrower or Project or the repayment of the Notes, which default shall have continued 
unremedied for a period of ten (10) days after written notice from Agent; 

(r) if (i) any of the Bankruptcy Cases is converted to a case under Chapter 7 
of the Bankruptcy Code, or (ii) any of the Bankruptcy Cases is dismissed; 

(s) if a Chapter 11 trustee or an examiner with enlarged powers relating to 
the operations of the Borrowers’ business (beyond those set forth under Sections 
1106(a)(3) and (4) of the Bankruptcy Code) is appointed pursuant to Section 1104 of the 
Bankruptcy Code in any of the Bankruptcy Cases; 

(t) except with respect to the Carve-Out, if any super-priority administrative 
expense claim or any Lien that is pari passu with or senior to those of the Agent and the 
Lenders is granted to any Person other than Agent, or the authorization to use cash 
collateral without the consent of the Agent and the Required Lenders is granted to any 
Person other than the Agent; 

(u) if any Person other than Agent is granted relief from the automatic stay 
provided for in the Bankruptcy Cases, or such automatic stay is otherwise modified, to 
permit enforcement of rights by such Person with respect to any asset of any Borrower or 
Guarantor having a fair market value in excess of $50,000 unless otherwise consented to 
in writing by Agent; 

(v) if any Borrower’s or Guarantor’s Board of Directors shall authorize the 
liquidation of such Borrower’s or Guarantor’s business pursuant to one or more Section 
363 sales or otherwise, or shall file any motion under Section 363 of the Bankruptcy 
Code, other than pursuant to the Asset Sale Documents, or as otherwise consented to in 
writing by Agent and the Required Lenders; 

(w) if any Borrower or Guarantor shall fail to comply with or perform any of 
the terms, conditions, covenants or other obligations under the Final Order; 

(x) the failure of the Closing Date to occur within three (3) Business Days 
after entry of the Final Order without the prior written consent of the Agent; 

(y) [reserved];  
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(z) if the Borrowers fail to achieve any Reorganization Milestones as and 
when required, except as otherwise consented to in writing by Agent; 

(aa) except in connection with the Asset Sale, any assumption or rejection of 
any executory contract without the prior written consent of the Agent; 

(bb) (i) the amendment, modification, reversal, revocation, issuance of a stay 
or order to vacate or supplement the Final Order, the Asset Sale Order or any other order 
of the Bankruptcy Court affecting this Agreement, any other Financing Document, the 
Asset Sale or the transactions contemplated hereby or thereby, in each case, in any 
manner not acceptable to Agent and the Required Lenders, or (ii) the termination of the 
Asset Purchase Agreement by Buyer; or 

(cc) if the Borrowers’ (i) actual disbursements under any line item on the 
Budget for any four-week period (as tested weekly) exceed the budgeted disbursements 
for such four-week period in such line item by more than ten percent (10%) of the 
budgeted amount for such four-week period, (ii) aggregate actual disbursements under 
the Budget for any four-week period (as tested weekly) exceed the aggregate budgeted 
disbursements for such four-week period by more than five percent (5%) of the aggregate 
budgeted amount for such four-week period, or (iii) aggregate actual cash receipts during 
any four-week period (as tested weekly) are less than ninety percent (90%) of aggregate 
projected cash receipts set forth in the Budget for such four-week period;  

Section 10.2 Acceleration and Termination of Term Loan Commitment.  
Notwithstanding the provisions of Section 362 of the Bankruptcy Code and subject to the terms 
of the Financing Order, upon the occurrence and during the continuance of an Event of Default, 
Agent may, and shall if requested by Required Lenders, by notice to Borrower Representative 
declare all or any portion of the Obligations to be, and the Obligations shall thereupon become, 
immediately due and payable, with accrued interest thereon, without presentment, demand, 
protest or other notice of any kind, all of which are hereby waived by each Borrower and 
Borrowers will pay the same; provided, however, that in the case of any of the Events of Default 
specified in subsections (r), (s), (t), (u), (v), (w), (z), or (bb) of Section 10.1 without any notice to 
any Borrower or any other act by Agent or the Lenders, the Term Loan Commitment and the 
obligations of Agent and the Lenders with respect thereto shall thereupon immediately and 
automatically terminate and all of the Obligations shall become immediately and automatically 
due and payable without presentment, demand, protest or other notice of any kind, all of which 
are hereby waived by each Borrower and Borrowers will pay the same. 

Section 10.3 Additional Remedies. 

(a) Notwithstanding the provisions of Section 362 of the Bankruptcy Code 
and subject to the terms of the Financing Order, upon the occurrence of and during the 
continuance of an Event of Default under this Agreement or the other Financing 
Documents, Agent, in addition to all other rights, options, and remedies granted to Agent 
under this Agreement or at law or in equity, may exercise, either directly or through one 
or more assignees or designees, all rights and remedies granted to it with respect to the 
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Letter of Credit and all other Financing Documents and under the UCC in effect in the 
applicable jurisdiction(s) and under any other applicable Law.  

(b) Without restricting the generality of the foregoing and for the purposes 
aforesaid, each Borrower hereby appoints and constitutes Agent its lawful attorney-in-
fact with full power of substitution in the Collateral, upon the occurrence and during the 
continuance of an Event of Default. 

Section 10.4 Terminated Use of Cash Collateral.  Without limitation of any of the 
remedies set forth in this Agreement and the other Financing Documents, upon the occurrence 
and during the continuance of any Event of Default, or upon the occurrence of the Termination 
Date, no Borrower or Guarantor shall have any right to use or seek to use any cash collateral (as 
defined in Section 363(a) of the Bankruptcy Code) in which Agent, the Lenders, Prepetition 
Agent, or the Prepetition Lenders has an interest. 

Section 10.5 Default Rate of Interest.  Notwithstanding the provisions of Section 362 of 
the Bankruptcy Code and subject to the terms of the Financing Orders, at the election of Agent or 
Required Lenders, after the occurrence of an Event of Default and for so long as it continues, the 
Loans and other Obligations shall bear interest at rates that are three percent (3.0%) per annum in 
excess of the rates otherwise payable under this Agreement. 

Section 10.6 Setoff Rights.  Notwithstanding the provisions of Section 362 of the 
Bankruptcy Code and subject to the terms of the Financing Orders, during the continuance of any 
Event of Default, each Lender is hereby authorized to set off and to appropriate and to apply any 
and all (a) balances held by such Lender or any of such Lender’s Affiliates at any of its offices 
for the account of such Borrower or any of its Subsidiaries (regardless of whether such balances 
are then due to such Borrower or its Subsidiaries), and (b) other property at any time held or 
owing by such Lender to or for the credit or for the account of such Borrower or any of its 
Subsidiaries, against and on account of any of the Obligations; except that no Lender shall 
exercise any such right without the prior written consent of Agent.  Any Lender exercising a 
right to set off shall purchase for cash (and the other Lenders shall sell) interests in each of such 
other Lender’s Pro Rata Share of the Obligations as would be necessary to cause all Lenders to 
share the amount so set off with each other Lender in accordance with their respective Pro Rata 
Share of the Obligations.  Each Borrower agrees, to the fullest extent permitted by law, that any 
Lender and any of such Lender’s Affiliates may exercise its right to set off with respect to the 
Obligations as provided in this Section 10.6. 

Section 10.7 Application of Proceeds.   

(a) Notwithstanding anything to the contrary contained in this Agreement, 
upon the occurrence and during the continuance of an Event of Default, each Borrower 
irrevocably waives the right to direct the application of any and all payments at any time 
or times thereafter received by Agent from or on behalf of such Borrower or any 
Guarantor of all or any part of the Obligations, and, as between Borrowers on the one 
hand and Agent and Lenders on the other, Agent shall have the continuing and exclusive 
right to apply and to reapply any and all payments received against the Obligations and 
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Prepetition Obligations in such manner as Agent may deem advisable notwithstanding 
any previous application by Agent. 

(b) Following the occurrence and continuance of an Event of Default, but 
absent the occurrence and continuance of an Acceleration Event, Agent shall apply any 
and all payments received by Agent in respect of the Obligations and Prepetition 
Obligations, and any and all proceeds of Collateral received by Agent, in such order as 
Agent may from time to time elect. 

(c) Notwithstanding anything to the contrary contained in this Agreement, if 
an Acceleration Event shall have occurred, and so long as it continues, Agent shall apply any 
and all funds drawn from the Letter of Credit or other payments received by Agent in respect of 
the Obligations, and any and all proceeds of Collateral received by Agent, in the following 
order: first, to all fees, costs, indemnities, liabilities, obligations and expenses incurred by or 
owing to Agent with respect to this Agreement, the other Financing Documents or the 
Collateral; second, to all fees, costs, indemnities, liabilities, obligations and expenses incurred 
by or owing to any lender with respect to this Agreement, the other Financing Documents or the 
Collateral; third, to accrued and unpaid interest on the Prepetition Obligations (including any 
interest which, but for the provisions of the Bankruptcy Code, would have accrued on such 
amounts); fourth, to accrued and unpaid interest on the Obligations; fifth, to any other 
indebtedness or obligations of Borrowers owing to Agent or any Lender under the Financing 
Documents. Any balance of funds received from a draw under the Letter of Credit remaining 
after indefeasible satisfaction in full in cash of all of Borrowers’ Obligations and application 
pursuant to this subsection (c) shall be delivered to Buyer or such other Person as the 
Bankruptcy Court may order. In carrying out the foregoing, (y) amounts received shall be 
applied in the numerical order provided until exhausted prior to the application to the next 
succeeding category, and (z) each of the Persons entitled to receive a payment in any particular 
category shall receive an amount equal to its Pro Rata Share of amounts available to be applied 
pursuant thereto for such category. 

Section 10.8 Waivers. 

(a) Except as otherwise provided for in this Agreement and to the fullest 
extent permitted by applicable law, each Borrower waives:  (i) presentment, demand and 
protest, and notice of presentment, dishonor, intent to accelerate, acceleration, protest, 
default, nonpayment, maturity, release, compromise, settlement, extension or renewal of 
any or all Financing Documents, the Notes or any other notes, commercial paper, 
accounts, contracts, documents, Instruments, chattel paper and Guarantees at any time 
held by Lenders on which any Borrower may in any way be liable; (ii) all rights to notice 
and a hearing prior to Agent’s or any Lender’s taking possession or control of, or to 
Agent’s or any Lender’s replevy, attachment or levy upon, any Collateral or any bond or 
security which might be required by any court prior to allowing Agent or any Lender to 
exercise any of its remedies; and (iii) the benefit of all valuation, appraisal and exemption 
Laws.  Each Borrower acknowledges that it has been advised by counsel of its choices 
and decisions with respect to this Agreement, the other Financing Documents and the 
transactions evidenced hereby and thereby. 
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(b) Each Borrower for itself and all its successors and assigns, (i) agrees that 
its liability shall not be in any manner affected by any indulgence, extension of time, 
renewal, waiver, or modification granted or consented to by Lender; (ii) consents to any 
indulgences and all extensions of time, renewals, waivers, or modifications that may be 
granted by Agent or any Lender with respect to the payment or other provisions of the 
Financing Documents, and to any substitution, exchange or release of the Collateral, or 
any part thereof, with or without substitution, and agrees to the addition or release of any 
Borrower, endorsers, guarantors, or sureties, or whether primarily or secondarily liable, 
without notice to any other Borrower and without affecting its liability hereunder; 
(iii) agrees that its liability shall be unconditional and without regard to the liability of 
any other Borrower, Agent or any Lender for any tax on the indebtedness; and (iv) to the 
fullest extent permitted by law, expressly waives the benefit of any statute or rule of law 
or equity now provided, or which may hereafter be provided, which would produce a 
result contrary to or in conflict with the foregoing. 

(c) To the extent that Agent or any Lender may have acquiesced in any 
noncompliance with any requirements or conditions precedent to the closing of the Loans 
or to any subsequent disbursement of Loan proceeds, such acquiescence shall not be 
deemed to constitute a waiver by Agent or any Lender of such requirements with respect 
to any future disbursements of Loan proceeds and Agent may at any time after such 
acquiescence require Borrowers to comply with all such requirements.  Any forbearance 
by Agent or Lender in exercising any right or remedy under any of the Financing 
Documents, or otherwise afforded by applicable law, including any failure to accelerate 
the maturity date of the Loans, shall not be a waiver of or preclude the exercise of any 
right or remedy nor shall it serve as a novation of the Notes or as a reinstatement of the 
Loans or a waiver of such right of acceleration or the right to insist upon strict 
compliance of the terms of the Financing Documents.  Agent’s or any Lender’s 
acceptance of payment of any sum secured by any of the Financing Documents after the 
due date of such payment shall not be a waiver of Agent’s and such Lender’s right to 
either require prompt payment when due of all other sums so secured or to declare a 
default for failure to make prompt payment.  The procurement of insurance or the 
payment of taxes or other Liens or charges by Agent as the result of an Event of Default 
shall not be a waiver of Agent’s right to accelerate the maturity of the Loans, nor shall 
Agent’s receipt of any condemnation awards, insurance proceeds, or damages under this 
Agreement operate to cure or waive any Credit Party’s default in payment of sums 
secured by any of the Financing Documents. 

(d) Without limiting the generality of anything contained in this Agreement 
or the other Financing Documents, each Borrower agrees that if an Event of Default is 
continuing (i) Agent and Lenders shall not be subject to any “one action” or “election of 
remedies” law or rule, and (ii) all Liens and other rights, remedies or privileges provided 
to Agent or Lenders shall remain in full force and effect until Agent or Lenders have 
exhausted all remedies against the Collateral and any other properties owned by 
Borrowers and the Financing Documents and other security instruments or agreements 
securing the Loans have been foreclosed, sold and/or otherwise realized upon in 
satisfaction of Borrowers’ obligations under the Financing Documents. 
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(e) Nothing contained herein or in any other Financing Document shall be 
construed as requiring Agent or any Lender to resort to any part of the Collateral for the 
satisfaction of any of Borrowers’ obligations under the Financing Documents in 
preference or priority to any other Collateral, and Agent may seek satisfaction out of all 
of the Collateral or any part thereof, in its absolute discretion in respect of Borrowers’ 
obligations under the Financing Documents.  In addition, Agent shall have the right from 
time to time to partially foreclose upon any Collateral in any manner and for any amounts 
secured by the Financing Documents then due and payable as determined by Agent in its 
sole discretion, including, without limitation, the following circumstances:  (i) in the 
event any Borrower defaults beyond any applicable grace period in the payment of one or 
more scheduled payments of principal and/or interest, Agent may foreclose upon all or 
any part of the Collateral to recover such delinquent payments, or (ii) in the event Agent 
elects to accelerate less than the entire outstanding principal balance of the Loans, Agent 
may foreclose all or any part of the Collateral to recover so much of the principal balance 
of the Loans as Lender may accelerate and such other sums secured by one or more of the 
Financing Documents as Agent may elect.  Notwithstanding one or more partial 
foreclosures, any unforeclosed Collateral shall remain subject to the Financing 
Documents to secure payment of sums secured by the Financing Documents and not 
previously recovered. 

(f) To the fullest extent permitted by law, each Borrower, for itself and its 
successors and assigns, waives in the event of foreclosure of any or all of the Collateral 
any equitable right otherwise available to any Credit Party which would require the 
separate sale of any of the Collateral or require Agent or Lenders to exhaust their 
remedies against any part of the Collateral before proceeding against any other part of the 
Collateral; and further in the event of such foreclosure each Borrower does hereby 
expressly consent to and authorize, at the option of Agent, the foreclosure and sale either 
separately or together of each part of the Collateral. 

Section 10.9 Injunctive Relief.  The parties acknowledge and agree that, in the event of 
a breach or threatened breach of any Credit Party’s obligations under any Financing Documents, 
Agent and Lenders may have no adequate remedy in money damages and, accordingly, shall be 
entitled to an injunction (including, without limitation, a temporary restraining order, preliminary 
injunction, writ of attachment, or order compelling an audit) against such breach or threatened 
breach, including, without limitation, maintaining any cash management and collection 
procedure described herein.  However, no specification in this Agreement of a specific legal or 
equitable remedy shall be construed as a waiver or prohibition against any other legal or 
equitable remedies in the event of a breach or threatened breach of any provision of this 
Agreement.  Each Credit Party waives, to the fullest extent permitted by law, the requirement of 
the posting of any bond in connection with such injunctive relief.  By joining in the Financing 
Documents as a Credit Party, each Credit Party specifically joins in this Section as if this 
Section were a part of each Financing Document executed by such Credit Party. 

Section 10.10 Marshalling; Payments Set Aside.  Neither Agent nor any Lender shall be 
under any obligation to marshal any assets in payment of any or all of the Obligations.  To the 
extent that Borrower makes any payment or Agent enforces its Liens or Agent or any Lender 
exercises its right of set-off, and such payment or the proceeds of such enforcement or set-off is 
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subsequently invalidated, declared to be fraudulent or preferential, set aside, or required to be 
repaid by anyone, then to the extent of such recovery, the Obligations or part thereof originally 
intended to be satisfied, and all Liens, rights and remedies therefore, shall be revived and 
continued in full force and effect as if such payment had not been made or such enforcement or 
set-off had not occurred. 

ARTICLE 11 - AGENT 

Section 11.1 Appointment and Authorization.  Each Lender hereby irrevocably 
appoints and authorizes Agent to enter into each of the Financing Documents to which it is a 
party (other than this Agreement) on its behalf and to take such actions as Agent on its behalf 
and to exercise such powers under the Financing Documents as are delegated to Agent by the 
terms thereof, together with all such powers as are reasonably incidental thereto.  Subject to the 
terms of Section 11.16 and to the terms of the other Financing Documents, Agent is authorized 
and empowered to amend, modify, or waive any provisions of this Agreement or the other 
Financing Documents on behalf of Lenders.  The provisions of this Article 11 are solely for the 
benefit of Agent and Lenders and neither any Borrower nor any other Credit Party shall have any 
rights as a third party beneficiary of any of the provisions hereof.  In performing its functions and 
duties under this Agreement, Agent shall act solely as agent of Lenders and does not assume and 
shall not be deemed to have assumed any obligation toward or relationship of agency or trust 
with or for any Borrower or any other Credit Party.  Agent may perform any of its duties 
hereunder, or under the Financing Documents, by or through its agents or employees.   

Section 11.2 Agent and Affiliates.  Agent shall have the same rights and powers under 
the Financing Documents as any other Lender and may exercise or refrain from exercising the 
same as though it were not Agent, and Agent and its Affiliates may lend money to, invest in and 
generally engage in any kind of business with each Credit Party or Affiliate of any Credit Party 
as if it were not Agent hereunder. 

Section 11.3 Action by Agent.  The duties of Agent shall be mechanical and 
administrative in nature.  Agent shall not have by reason of this Agreement a fiduciary 
relationship in respect of any Lender.  Nothing in this Agreement or any of the Financing 
Documents is intended to or shall be construed to impose upon Agent any obligations in respect 
of this Agreement or any of the Financing Documents except as expressly set forth herein or 
therein. 

Section 11.4 Consultation with Experts.  Agent may consult with legal counsel, 
independent public accountants and other experts selected by it and shall not be liable for any 
action taken or omitted to be taken by it in good faith in accordance with the advice of such 
counsel, accountants or experts. 

Section 11.5 Liability of Agent.  Neither Agent nor any of its directors, officers, agents 
or employees shall be liable to any Lender for any action taken or not taken by it in connection 
with the Financing Documents, except that Agent shall be liable with respect to its specific duties 
set forth hereunder but only to the extent of its own gross negligence or willful misconduct in the 
discharge thereof as determined by a final non-appealable judgment of a court of competent 
jurisdiction.  Neither Agent nor any of its directors, officers, agents or employees shall be 
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responsible for or have any duty to ascertain, inquire into or verify (a) any statement, warranty or 
representation made in connection with any Financing Document or any borrowing hereunder; 
(b) the performance or observance of any of the covenants or agreements specified in any 
Financing Document; (c) the satisfaction of any condition specified in any Financing Document; 
(d) the validity, effectiveness, sufficiency or genuineness of any Financing Document, any Lien 
purported to be created or perfected thereby or any other instrument or writing furnished in 
connection therewith; (e) the existence or non-existence of any Default or Event of Default; or 
(f) the financial condition of any Credit Party.  Agent shall not incur any liability by acting in 
reliance upon any notice, consent, certificate, statement, or other writing (which may be a bank 
wire, facsimile or electronic transmission or similar writing) believed by it to be genuine or to be 
signed by the proper party or parties.  Agent shall not be liable for any apportionment or 
distribution of payments made by it in good faith and if any such apportionment or distribution is 
subsequently determined to have been made in error the sole recourse of any Lender to whom 
payment was due but not made, shall be to recover from other Lenders any payment in excess of 
the amount to which they are determined to be entitled (and such other Lenders hereby agree to 
return to such Lender any such erroneous payments received by them). 

Section 11.6 Indemnification.  Each Lender shall, in accordance with its Pro Rata 
Share, indemnify Agent (to the extent not reimbursed by Borrowers) upon demand against any 
cost, expense (including counsel fees and disbursements), claim, demand, action, loss or liability 
(except such as result from Agent’s gross negligence or willful misconduct as determined by a 
final non-appealable judgment of a court of competent jurisdiction) that Agent may suffer or 
incur in connection with the Financing Documents or any action taken or omitted by Agent 
hereunder or thereunder.  If any indemnity furnished to Agent for any purpose shall, in the 
opinion of Agent, be insufficient or become impaired, Agent may call for additional indemnity 
and cease, or not commence, to do the acts indemnified against even if so directed by Required 
Lenders until such additional indemnity is furnished. 

Section 11.7 Right to Request and Act on Instructions.  Agent may at any time request 
instructions from Lenders with respect to any actions or approvals which by the terms of this 
Agreement or of any of the Financing Documents Agent is permitted or desires to take or to 
grant, and if such instructions are promptly requested, Agent shall be absolutely entitled to 
refrain from taking any action or to withhold any approval and shall not be under any liability 
whatsoever to any Person for refraining from any action or withholding any approval under any 
of the Financing Documents until it shall have received such instructions from Required Lenders 
or all or such other portion of the Lenders as shall be prescribed by this Agreement.  Without 
limiting the foregoing, no Lender shall have any right of action whatsoever against Agent as a 
result of Agent acting or refraining from acting under this Agreement or any of the other 
Financing Documents in accordance with the instructions of Required Lenders (or all or such 
other portion of the Lenders as shall be prescribed by this Agreement) and, notwithstanding the 
instructions of Required Lenders (or such other applicable portion of the Lenders), Agent shall 
have no obligation to take any action if it believes, in good faith, that such action would violate 
applicable Law or exposes Agent to any liability for which it has not received satisfactory 
indemnification in accordance with the provisions of Section 11.6. 

Section 11.8 Credit Decision.  Each Lender acknowledges that it has, independently 
and without reliance upon Agent or any other Lender, and based on such documents and 

13-22840-rdd    Doc 122-3    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit C   
 Pg 73 of 129



 

     73 
10857672 

information as it has deemed appropriate, made its own credit analysis and decision to enter into 
this Agreement.  Each Lender also acknowledges that it will, independently and without reliance 
upon Agent or any other Lender, and based on such documents and information as it shall deem 
appropriate at the time, continue to make its own credit decisions in taking or not taking any 
action under the Financing Documents. 

Section 11.9 Collateral Matters.  Lenders irrevocably authorize Agent, at its option and 
in its discretion, to (a) release any Lien granted to or held by Agent under any Security 
Document (i) upon termination of the Term Loan Commitment and payment in full of all 
Obligations; or (ii) constituting property sold or disposed of as part of or in connection with any 
disposition permitted under any Financing Document (it being understood and agreed that Agent 
may conclusively rely without further inquiry on a certificate of a Responsible Officer as to the 
sale or other disposition of property being made in full compliance with the provisions of the 
Financing Documents); and (b) release or subordinate any Lien granted to or held by Agent 
under any Security Document constituting personal property described in Section 5.6 (it being 
understood and agreed that Agent may conclusively rely without further inquiry on a certificate 
of a Responsible Officer as to the identification of any personal property described in Section 
5.6).  Upon request by Agent at any time, Lenders will confirm Agent’s authority to release 
and/or subordinate particular types or items of Collateral pursuant to this Section 11.9. 

Section 11.10 Agency for Perfection.  Agent and each Lender hereby appoint each other 
Lender as agent for the purpose of perfecting Agent’s security interest in assets which, in 
accordance with the Uniform Commercial Code in any applicable jurisdiction, can be perfected 
by possession or control.  Should any Lender (other than Agent) obtain possession or control of 
any such assets, such Lender shall notify Agent thereof, and, promptly upon Agent’s request 
therefor, shall deliver such assets to Agent or in accordance with Agent’s instructions or transfer 
control to Agent in accordance with Agent’s instructions.  Each Lender agrees that it will not 
have any right individually to enforce or seek to enforce any Security Document or to realize 
upon any Collateral for the Loan unless instructed to do so by Agent (or consented to by Agent, 
as provided in Section 11.5), it being understood and agreed that such rights and remedies may 
be exercised only by Agent. 

Section 11.11 Notice of Default.  Agent shall not be deemed to have knowledge or notice 
of the occurrence of any Default or Event of Default except with respect to defaults in the 
payment of principal, interest and fees required to be paid to Agent for the account of Lenders, 
unless Agent shall have received written notice from a Lender or a Borrower referring to this 
Agreement, describing such Default or Event of Default and stating that such notice is a “notice 
of default”.  Agent will notify each Lender of its receipt of any such notice.  Agent shall take 
such action with respect to such Default or Event of Default as may be requested by Required 
Lenders (or all or such other portion of the Lenders as shall be prescribed by this Agreement) in 
accordance with the terms hereof.  Unless and until Agent has received any such request, Agent 
may (but shall not be obligated to) take such action, or refrain from taking such action, with 
respect to such Default or Event of Default as it shall deem advisable or in the best interests of 
Lenders. 
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Section 11.12 Assignment by Agent; Resignation of Agent; Successor Agent. 

(a) Agent may at any time assign its rights, powers, privileges and duties 
hereunder to (i) another Lender, or (ii) any Person to whom Agent, in its capacity as a 
Lender, has assigned (or will assign, in conjunction with such assignment of agency 
rights hereunder) 50% or more of its Loan, in each case without the consent of the 
Lenders or Borrowers.  Following any such assignment, Agent shall give notice to the 
Lenders and Borrowers.  An assignment by Agent pursuant to this subsection (a) shall not 
be deemed a resignation by Agent for purposes of subsection (b) below. 

(b) Without limiting the rights of Agent to designate an assignee pursuant to 
subsection (a) above, Agent may at any time give notice of its resignation to the Lenders 
and Borrowers.  Upon receipt of any such notice of resignation, Required Lenders shall 
have the right to appoint a successor Agent.  If no such successor shall have been so 
appointed by Required Lenders and shall have accepted such appointment within ten (10) 
Business Days after the retiring Agent gives notice of its resignation, then the retiring 
Agent may on behalf of the Lenders, appoint a successor Agent; provided, however, that 
if Agent shall notify Borrowers and the Lenders that no Person has accepted such 
appointment, then such resignation shall nonetheless become effective in accordance with 
such notice from Agent that no Person has accepted such appointment and, from and 
following delivery of such notice, (i) the retiring Agent shall be discharged from its 
duties and obligations hereunder and under the other Financing Documents, and (ii) all 
payments, communications and determinations provided to be made by, to or through 
Agent shall instead be made by or to each Lender directly, until such time as Required 
Lenders appoint a successor Agent as provided for above in this paragraph.   

(c) Upon (i) an assignment permitted by subsection (a) above, or (ii) the 
acceptance of a successor’s appointment as Agent pursuant to subsection (b) above, such 
successor shall succeed to and become vested with all of the rights, powers, privileges 
and duties of the retiring (or retired) Agent, and the retiring Agent shall be discharged 
from all of its duties and obligations hereunder and under the other Financing Documents 
(if not already discharged therefrom as provided above in this paragraph).  The fees 
payable by Borrowers to a successor Agent shall be the same as those payable to its 
predecessor unless otherwise agreed between Borrowers and such successor.  After the 
retiring Agent’s resignation hereunder and under the other Financing Documents, the 
provisions of this Article and Section 11.12 shall continue in effect for the benefit of such 
retiring Agent and its sub-agents in respect of any actions taken or omitted to be taken by 
any of them while the retiring Agent was acting or was continuing to act as Agent. 

Section 11.13 Payment and Sharing of Payment. 

(a) [Reserved]. 

(b) Term Loan Payments. Payments of principal, interest and fees in respect 
of the Term Loan will be settled with Lenders on the date of receipt if received by Agent 
on the last Business Day of a month or on the Business Day immediately following the 
date of receipt if received on any day other than the last Business Day of a month. 

13-22840-rdd    Doc 122-3    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit C   
 Pg 75 of 129



 

     75 
10857672 

(c) Return of Payments. 

(i) If Agent pays an amount to a Lender under this Agreement in the 
belief or expectation that a related payment has been or will be received by Agent from a 
Borrower and such related payment is not received by Agent, then Agent will be entitled 
to recover such amount from such Lender on demand without setoff, counterclaim or 
deduction of any kind, together with interest accruing on a daily basis at the Federal 
Funds Rate. 

(ii) If Agent determines at any time that any amount received by Agent 
under this Agreement must be returned to any Borrower or paid to any other Person 
pursuant to any insolvency law or otherwise, then, notwithstanding any other term or 
condition of this Agreement or any other Financing Document, Agent will not be 
required to distribute any portion thereof to any Lender.  In addition, each Lender will 
repay to Agent on demand any portion of such amount that Agent has distributed to such 
Lender, together with interest at such rate, if any, as Agent is required to pay to any 
Borrower or such other Person, without setoff, counterclaim or deduction of any kind. 

(d) Defaulted Lenders.  The failure of any Defaulted Lender to make any 
payment required by it hereunder shall not relieve any other Lender of its obligations to 
make payment, but neither any other Lender nor Agent shall be responsible for the failure 
of any Defaulted Lender to make any payment required hereunder.  Notwithstanding 
anything set forth herein to the contrary, a Defaulted Lender shall not have any voting or 
consent rights under or with respect to any Financing Document or constitute a “Lender” 
(or be included in the calculation of “Required Lenders” hereunder) for any voting or 
consent rights under or with respect to any Financing Document. 

(e) Sharing of Payments.  If any Lender shall obtain any payment or other 
recovery (whether voluntary, involuntary, by application of setoff or otherwise) on 
account of any Loan (other than pursuant to the terms of Section 2.8(d)) in excess of its 
Pro Rata Share of payments entitled pursuant to the other provisions of this 
Section 11.13, such Lender shall purchase from the other Lenders such participations in 
extensions of credit made by such other Lenders (without recourse, representation or 
warranty) as shall be necessary to cause such purchasing Lender to share the excess 
payment or other recovery ratably with each of them; provided, however, that if all or any 
portion of the excess payment or other recovery is thereafter required to be returned or 
otherwise recovered from such purchasing Lender, such portion of such purchase shall be 
rescinded and each Lender which has sold a participation to the purchasing Lender shall 
repay to the purchasing Lender the purchase price to the ratable extent of such return or 
recovery, without interest.  Each Borrower agrees that any Lender so purchasing a 
participation from another Lender pursuant to this clause (e) may, to the fullest extent 
permitted by law, exercise all its rights of payment (including pursuant to Section 10.6) 
with respect to such participation as fully as if such Lender were the direct creditor of 
Borrowers in the amount of such participation).  If under any applicable bankruptcy, 
insolvency or other similar law, any Lender receives a secured claim in lieu of a setoff to 
which this clause (e) applies, such Lender shall, to the extent practicable, exercise its 
rights in respect of such secured claim in a manner consistent with the rights of the 
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Lenders entitled under this clause (e) to share in the benefits of any recovery on such 
secured claim. 

Section 11.14 Right to Perform, Preserve and Protect.  If any Credit Party fails to 
perform any obligation hereunder or under any other Financing Document, Agent itself may, but 
shall not be obligated to, cause such obligation to be performed at Borrowers’ expense.  Agent is 
further authorized by Borrowers and the Lenders to make expenditures from time to time which 
Agent, in its reasonable business judgment, deems necessary or desirable to (a) preserve or 
protect the business conducted by Borrowers, the Collateral, or any portion thereof, and/or 
(b) enhance the likelihood of, or maximize the amount of, repayment of the Loan and other 
Obligations.  Each Borrower hereby agrees to reimburse Agent on demand for any and all costs, 
liabilities and obligations incurred by Agent pursuant to this Section 11.14.  Each Lender hereby 
agrees to indemnify Agent upon demand for any and all costs, liabilities and obligations incurred 
by Agent pursuant to this Section 11.14, in accordance with the provisions of Section 11.6. 

Section 11.15 Additional Titled Agents.  Except for rights and powers, if any, expressly 
reserved under this Agreement to any bookrunner, arranger or to any titled agent named on the 
cover page of this Agreement, other than Agent (collectively, the “Additional Titled Agents”), 
and except for obligations, liabilities, duties and responsibilities, if any, expressly assumed under 
this Agreement by any Additional Titled Agent, no Additional Titled Agent, in such capacity, 
has any rights, powers, liabilities, duties or responsibilities hereunder or under any of the other 
Financing Documents.  Without limiting the foregoing, no Additional Titled Agent shall have 
nor be deemed to have a fiduciary relationship with any Lender.  At any time that any Lender 
serving as an Additional Titled Agent shall have transferred to any other Person (other than any 
Affiliates) all of its interests in the Loan, such Lender shall be deemed to have concurrently 
resigned as such Additional Titled Agent. 

Section 11.16 Amendments and Waivers. 

(a) No provision of this Agreement or any other Financing Document may 
be materially amended, waived or otherwise modified unless such amendment, waiver or 
other modification is in writing and is signed or otherwise approved by Borrowers, the 
Required Lenders and any other Lender to the extent required under Section 11.16(b); 
provided, however, that Agent shall be entitled, in its sole and absolute discretion, to 
waive any financial covenant of any Credit Party (for no more than two consecutive 
quarters).  

(b) In addition to the required signatures under Section 11.16(a), no 
provision of this Agreement or any other Financing Document may be amended, waived 
or otherwise modified unless such amendment, waiver or other modification is in writing 
and is signed or otherwise approved by the following Persons: 

(i) if any amendment, waiver or other modification would increase a 
Lender’s funding obligations in respect of any Loan, by such Lender; and/or 

(ii) if the rights or duties of Agent are affected thereby, by Agent; 
provided, however, that, in each of (i) and (ii) above, no such amendment, waiver or 
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other modification shall, unless signed or otherwise approved in writing by all the 
Lenders directly affected thereby, (A) reduce the principal of, rate of interest on or any 
fees with respect to any Loan or forgive any principal, interest (other than default 
interest) or fees (other than late charges) with respect to any Loan; (B) postpone the date 
fixed for, or waive, any payment (other than any mandatory prepayment pursuant to 
Section 2.1(a)(ii)(B) of principal of any Loan, or of interest on any Loan (other than 
default interest) or any fees provided for hereunder (other than late charges) or postpone 
the date of termination of any commitment of any Lender hereunder; (C) change the 
definition of the term Required Lenders or the percentage of Lenders which shall be 
required for Lenders to take any action hereunder; (D) release all or substantially all of 
the Collateral, authorize any Borrower to sell or otherwise dispose of all or substantially 
all of the Collateral or release any Guarantor of all or any portion of the Obligations or its 
Guarantee obligations with respect thereto, except, in each case with respect to this 
clause (D), as otherwise may be provided in this Agreement or the other Financing 
Documents (including in connection with any disposition permitted hereunder); 
(E) amend, waive or otherwise modify this Section 11.16(b) or the definitions of the 
terms used in this Section 11.16(b) insofar as the definitions affect the substance of this 
Section 11.16(b);  (F) consent to the assignment, delegation or other transfer by any 
Credit Party of any of its rights and obligations under any Financing Document or release 
any Borrower of its payment obligations under any Financing Document, except, in each 
case with respect to this clause (F), pursuant to a merger or consolidation permitted 
pursuant to this Agreement; or (G) amend any of the provisions of Section 10.7 or amend 
any of the definitions Pro Rata Share, Term Loan Commitment, Term Loan Commitment 
Amount, Term Loan Commitment Percentage, or that provide for the Lenders to receive 
their Pro Rata Shares of any fees, payments, setoffs or proceeds of Collateral hereunder.  
It is hereby understood and agreed that all Lenders shall be deemed directly affected by 
an amendment, waiver or other modification of the type described in the preceding 
clauses (C), (D), (E), (F) and (G) of the preceding sentence. 

Section 11.17 Assignments and Participations. 

(a) Assignments. 

(i) Any Lender may at any time assign to one or more Eligible 
Assignees all or any portion of such Lender’s Loan together with all related obligations 
of such Lender hereunder.  Except as Agent may otherwise agree, the amount of any such 
assignment (determined as of the date of the applicable Assignment Agreement or, if a 
“Trade Date” is specified in such Assignment Agreement, as of such Trade Date) shall be 
in a minimum aggregate amount equal to $1,000,000 or, if less, the assignor’s entire 
interests in the outstanding Loan; provided, however, that, in connection with 
simultaneous assignments to two or more related Approved Funds, such Approved Funds 
shall be treated as one assignee for purposes of determining compliance with the 
minimum assignment size referred to above.  Borrowers and Agent shall be entitled to 
continue to deal solely and directly with such Lender in connection with the interests so 
assigned to an Eligible Assignee until Agent shall have received and accepted an 
effective Assignment Agreement executed, delivered and fully completed by the 
applicable parties thereto and a processing fee of $3,500 to be paid by the assigning 
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Lender; provided, however, that only one processing fee shall be payable in connection 
with simultaneous assignments to two or more related Approved Funds. 

(ii) From and after the date on which the conditions described above 
have been met, (A) such Eligible Assignee shall be deemed automatically to have become 
a party hereto and, to the extent of the interests assigned to such Eligible Assignee 
pursuant to such Assignment Agreement, shall have the rights and obligations of a 
Lender hereunder, and (B) the assigning Lender, to the extent that rights and obligations 
hereunder have been assigned by it pursuant to such Assignment Agreement, shall be 
released from its rights and obligations hereunder (other than those that survive 
termination pursuant to Section 12.1).  Upon the request of the Eligible Assignee (and, as 
applicable, the assigning Lender) pursuant to an effective Assignment Agreement, each 
Borrower shall execute and deliver to Agent for delivery to the Eligible Assignee (and, as 
applicable, the assigning Lender) Notes in the aggregate principal amount of the Eligible 
Assignee’s Loan (and, as applicable, Notes in the principal amount of that portion of the 
principal amount of the Loan retained by the assigning Lender).  Upon receipt by the 
assigning Lender of such Note, the assigning Lender shall return to Borrower 
Representative any prior Note held by it. 

(iii) Agent, acting solely for this purpose as an agent of Borrower, shall 
maintain at its offices located in Bethesda, Maryland a copy of each Assignment 
Agreement delivered to it and a register for the recordation of the names and addresses of 
each Lender, and the commitments of, and principal amount of the Loan owing to, such 
Lender pursuant to the terms hereof.  The entries in such register shall be conclusive, and 
Borrower, Agent and Lenders may treat each Person whose name is recorded therein 
pursuant to the terms hereof as a Lender hereunder for all purposes of this Agreement, 
notwithstanding notice to the contrary.  Such register shall be available for inspection by 
Borrower and any Lender, at any reasonable time upon reasonable prior notice to Agent. 

(iv) Notwithstanding the foregoing provisions of this Section 11.17(a) 
or any other provision of this Agreement, any Lender may at any time pledge or assign a 
security interest in all or any portion of its rights under this Agreement to secure 
obligations of such Lender, including any pledge or assignment to secure obligations to a 
Federal Reserve Bank; provided, however, that no such pledge or assignment shall 
release such Lender from any of its obligations hereunder or substitute any such pledgee 
or assignee for such Lender as a party hereto. 

(v) Notwithstanding the foregoing provisions of this Section 11.17(a) 
or any other provision of this Agreement, Agent has the right, but not the obligation, to 
effectuate assignments of Loan via an electronic settlement system acceptable to Agent as 
designated in writing from time to time to the Lenders by Agent (the “Settlement 
Service”).  At any time when the Agent elects, in its sole discretion, to implement such 
Settlement Service, each such assignment shall be effected by the assigning Lender and 
proposed assignee pursuant to the procedures then in effect under the Settlement Service, 
which procedures shall be consistent with the other provisions of this Section 11.17(a).  
Each assigning Lender and proposed Eligible Assignee shall comply with the 
requirements of the Settlement Service in connection with effecting any assignment of 
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Loan pursuant to the Settlement Service.  With the prior written approval of Agent, 
Agent’s approval of such Eligible Assignee shall be deemed to have been automatically 
granted with respect to any transfer effected through the Settlement Service.  
Assignments and assumptions of the Loan shall be effected by the provisions otherwise 
set forth herein until Agent notifies Lenders of the Settlement Service as set forth herein. 

(b) Participations.  Any Lender may at any time, without the consent of, or 
notice to, any Borrower or Agent, sell to one or more Persons participating interests in its 
Loan, commitments or other interests hereunder (any such Person, a “Participant”).  In 
the event of a sale by a Lender of a participating interest to a Participant, (i) such 
Lender’s obligations hereunder shall remain unchanged for all purposes, (ii) Borrowers 
and Agent shall continue to deal solely and directly with such Lender in connection with 
such Lender’s rights and obligations hereunder, and (iii) all amounts payable by each 
Borrower shall be determined as if such Lender had not sold such participation and shall 
be paid directly to such Lender.  Each Borrower agrees that if amounts outstanding under 
this Agreement are due and payable (as a result of acceleration or otherwise), each 
Participant shall be deemed to have the right of set-off in respect of its participating 
interest in amounts owing under this Agreement to the same extent as if the amount of its 
participating interest were owing directly to it as a Lender under this Agreement; 
provided, however, that such right of set-off shall be subject to the obligation of each 
Participant to share with Lenders, and Lenders agree to share with each Participant, as 
provided in Section 10.6. 

(c) Replacement of Lenders.  Within thirty (30) days after: (i) receipt by 
Agent of notice and demand from any Lender for payment of additional costs as provided 
in Section 2.8(d), which demand shall not have been revoked, (ii) any Borrower is 
required to pay any additional amount to any Lender or any Governmental Authority for 
the account of any Lender pursuant to Section 2.8(a), (iii) any Lender is a Defaulted 
Lender, and the circumstances causing such status shall not have been cured or waived; 
or (iv) any failure by any Lender to consent to a requested amendment, waiver or 
modification to any Financing Document in which Required Lenders have already 
consented to such amendment, waiver or modification but the consent of each Lender, or 
each Lender affected thereby, is required with respect thereto (each relevant Lender in the 
foregoing clauses (i) through (iv) being an “Affected Lender”) each of Borrower 
Representative and Agent may, at its option, notify such Affected Lender and, in the case 
of Borrowers’ election, the Agent, of such Borrower Representative’s intention to obtain, 
at Borrowers’ expense, a replacement Lender (“Replacement Lender”) for such Lender, 
which Replacement Lender shall be an Eligible Assignee and, in the event the 
Replacement Lender is to replace an Affected Lender described in the preceding 
clause (iv), such Replacement Lender consents to the requested amendment, waiver or 
modification making the replaced Lender an Affected Lender.  In the event Borrowers or 
Agent, as applicable, obtains a Replacement Lender within ninety (90) days following 
notice of its intention to do so, the Affected Lender shall sell, at par, and assign all of its 
Loan and funding commitments hereunder to such Replacement Lender in accordance 
with the procedures set forth in Section 11.17(a); provided, however, that (A) Borrowers 
shall have reimbursed such Lender for its increased costs and additional payments for 
which it is entitled to reimbursement under Section 2.8(a) or Section 2.8(d), as 
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applicable, of this Agreement through the date of such sale and assignment, and 
(B) Borrowers shall pay to Agent the $3,500 processing fee in respect of such 
assignment.  In the event that a replaced Lender does not execute an Assignment 
Agreement pursuant to Section 11.17(a) within five (5) Business Days after receipt by 
such replaced Lender of notice of replacement pursuant to this Section 11.17(c) and 
presentation to such replaced Lender of an Assignment Agreement evidencing an 
assignment pursuant to this Section 11.17(c), such replaced Lender shall be deemed to 
have consented to the terms of such Assignment Agreement, and any such Assignment 
Agreement executed by Agent, the Replacement Lender and, to the extent required 
pursuant to Section 11.17(a), Borrowers, shall be effective for purposes of this 
Section 11.17(c) and Section 11.17(a).  Upon any such assignment and payment, such 
replaced Lender shall no longer constitute a “Lender” for purposes hereof, other than 
with respect to such rights and obligations that survive termination as set forth in 
Section 12.1. 

(d) Credit Party Assignments.  No Credit Party may assign, delegate or 
otherwise transfer any of its rights or other obligations hereunder or under any other 
Financing Document without the prior written consent of Agent and each Lender. 

Section 11.18 [Reserved]. 

Section 11.19 Buy-Out Upon Refinancing.  MCF shall have the right to purchase from 
the other Lenders all of their respective interests in the Loan at par in connection with any 
refinancing of the Loan upon one or more new economic terms, but which refinancing is 
structured as an amendment and restatement of the Loan rather than a payoff of the Loan. 

Section 11.20 Definitions.  As used in this Article 11, the following terms have the 
following meanings: 

“Additional Titled Agents” has the meaning set forth in Section 11.15. 

“Affected Lender” has the meaning set forth in Section 11.17(c). 

“Approved Fund” means any (a) investment company, fund, trust, securitization vehicle 
or conduit that is (or will be) engaged in making, purchasing, holding or otherwise investing in 
commercial loans and similar extensions of credit in the Ordinary Course of Business, or (b) any 
Person (other than a natural person) which temporarily warehouses loans for any Lender or any 
entity described in the preceding clause (a) and that, with respect to each of the preceding 
clauses (a) and (b), is administered or managed by (i) a Lender, (ii) an Affiliate of a Lender, or 
(iii) a Person (other than a natural person) or an Affiliate of a Person (other than a natural person) 
that administers or manages a Lender. 

“Assignment Agreement” means an assignment agreement in form and substance 
acceptable to Agent. 

“Defaulted Lender” means, so long as such failure shall remain in existence and uncured, 
any Lender which shall have failed to make any Loan or other credit accommodation, 
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disbursement, settlement or reimbursement required pursuant to the terms of any Financing 
Document. 

“Eligible Assignee” means (a) a Lender, (b) an Affiliate of a Lender, (c) an Approved 
Fund, and (d) any other Person (other than a natural person) approved by Agent; provided, 
however, that notwithstanding the foregoing, “Eligible Assignee” shall not include any Borrower 
or any of a Borrower’s Affiliates. 

“Federal Funds Rate” means, for any day, the rate of interest per annum (rounded 
upwards, if necessary, to the nearest whole multiple of 1/100 of 1%) equal to the weighted 
average of the rates on overnight Federal funds transactions with members of the Federal 
Reserve System arranged by Federal funds brokers on such day, as published by the Federal 
Reserve Bank of New York on the Business Day next succeeding such day, provided, however, 
that (a) if such day is not a Business Day, the Federal Funds Rate for such day shall be such rate 
on such transactions on the next preceding Business Day, and (b) if no such rate is so published 
on such next preceding Business Day, the Federal Funds Rate for such day shall be the average 
rate quoted to Agent on such day on such transactions as determined by Agent. 

“Replacement Lender” has the meaning set forth in Section 11.17(c). 

“Settlement Service” has the meaning set forth in Section 11.17(a)(v). 

ARTICLE 12 - MISCELLANEOUS 

Section 12.1 Survival.  All agreements, representations and warranties made herein and 
in every other Financing Document shall survive the execution and delivery of this Agreement 
and the other Financing Documents and the other Operative Documents.  The provisions of 
Section 2.9 and Articles 11 and 12 shall survive the payment of the Obligations (both with 
respect to any Lender and all Lenders collectively) and any termination of this Agreement and 
any judgment with respect to any Obligations, including any final foreclosure judgment with 
respect to any Security Document, and no unpaid or unperformed, current or future, Obligations 
will merge into any such judgment. 

Section 12.2 No Waivers.  No failure or delay by Agent or any Lender in exercising 
any right, power or privilege under any Financing Document shall operate as a waiver thereof 
nor shall any single or partial exercise thereof preclude any other or further exercise thereof or 
the exercise of any other right, power or privilege.  The rights and remedies herein and therein 
provided shall be cumulative and not exclusive of any rights or remedies provided by law.  Any 
reference in any Financing Document to the “continuing” nature of any Event of Default shall 
not be construed as establishing or otherwise indicating that any Borrower or any other Credit 
Party has the independent right to cure any such Event of Default, but is rather presented merely 
for convenience should such Event of Default be waived in accordance with the terms of the 
applicable Financing Documents. 

Section 12.3 Notices. 

(a) All notices, requests and other communications to any party hereunder 
shall be in writing (including prepaid overnight courier, facsimile transmission or similar 
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writing) and shall be given to such party at its address, facsimile number or e-mail 
address set forth on the signature pages hereof (or, in the case of any such Lender who 
becomes a Lender after the date hereof, in an assignment agreement or in a notice 
delivered to Borrower Representative and Agent by the assignee Lender forthwith upon 
such assignment) or at such other address, facsimile number or e-mail address as such 
party may hereafter specify for the purpose by notice to Agent and Borrower 
Representative; provided, however, that notices, requests or other communications shall 
be permitted by electronic means only in accordance with the provisions of Section 
12.3(b) and (c).  Each such notice, request or other communication shall be effective (i) if 
given by facsimile, when such notice is transmitted to the facsimile number specified by 
this Section and the sender receives a confirmation of transmission from the sending 
facsimile machine, or (ii) if given by mail, prepaid overnight courier or any other means, 
when received or when receipt is refused at the applicable address specified by this 
Section 12.3(a). 

 
(b) Notices and other communications to the parties hereto may be delivered 

or furnished by electronic communication (including e-mail and Internet or intranet 
websites) pursuant to procedures approved from time to time by Agent, provided, 
however, that the foregoing shall not apply to notices sent directly to any Lender if such 
Lender has notified the Agent that it is incapable of receiving notices by electronic 
communication.  The Agent or Borrower Representative may, in their discretion, agree to 
accept notices and other communications to them hereunder by electronic 
communications pursuant to procedures approved by it; provided, however, that approval 
of such procedures may be limited to particular notices or communications. 

(c) Unless the Agent otherwise prescribes, (i) notices and other 
communications sent to an e-mail address shall be deemed received upon the sender’s 
receipt of an acknowledgment from the intended recipient (such as by the “return receipt 
requested” function, as available, return e-mail or other written acknowledgment), and 
(ii) notices or communications posted to an Internet or intranet website shall be deemed 
received upon the deemed receipt by the intended recipient at its e-mail address as 
described in the foregoing clause (i) of notification that such notice or communication is 
available and identifying the website address therefor; provided, however, that if any 
such notice or other communication is not sent or posted during normal business hours, 
such notice or communication shall be deemed to have been sent at the opening of 
business on the next Business Day. 

Section 12.4 Severability.  In case any provision of or obligation under this Agreement 
or any other Financing Document shall be invalid, illegal or unenforceable in any jurisdiction, 
the validity, legality and enforceability of the remaining provisions or obligations, or of such 
provision or obligation in any other jurisdiction, shall not in any way be affected or impaired 
thereby. 

Section 12.5 Headings.  Headings and captions used in the Financing Documents 
(including the Exhibits, Schedules and Annexes hereto and thereto) are included for convenience 
of reference only and shall not be given any substantive effect. 
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Section 12.6 Confidentiality.  Agent and each Lender shall hold all non-public 
information regarding the Credit Parties and their respective businesses identified as such by 
Borrowers and obtained by Agent or any Lender pursuant to the requirements hereof in 
accordance with such Person’s customary procedures for handling information of such nature, 
except that disclosure of such information may be made (a) to their respective agents, employees, 
Subsidiaries, Affiliates, attorneys, auditors, professional consultants, rating agencies, insurance 
industry associations and portfolio management services, (b) to prospective transferees or 
purchasers of any interest in the Loans, the Agent or a Lender, provided, however, that any such 
Persons are bound by obligations of confidentiality, (c) as required by Law, subpoena, judicial 
order or similar order and in connection with any litigation, (d) as may be required in connection 
with the examination, audit or similar investigation of such Person, and (e) to a Person that is a 
trustee, investment advisor, collateral manager, servicer, noteholder or secured party in a 
Securitization (as hereinafter defined) in connection with the administration, servicing and 
reporting on the assets serving as collateral for such Securitization. For the purposes of this 
Section, “Securitization” shall mean (i) the pledge of the Loans as collateral security for loans to 
a Lender, or (ii) a public or private offering by a Lender or any of its Affiliates or their respective 
successors and assigns, of securities which represent an interest in, or which are collateralized, in 
whole or in part, by the Loans.  Confidential information shall include only such information 
identified as such at the time provided to Agent and shall not include information that either:  
(y) is in the public domain, or becomes part of the public domain after disclosure to such Person 
through no fault of such Person, or (z) is disclosed to such Person by a Person other than a Credit 
Party, provided, however, Agent does not have actual knowledge that such Person is prohibited 
from disclosing such information.  The obligations of Agent and Lenders under this Section 12.6 
shall supersede and replace the obligations of Agent and Lenders under any confidentiality 
agreement in respect of this financing executed and delivered by Agent or any Lender prior to 
the date hereof. 

Section 12.7 Waiver of Consequential and Other Damages.  To the fullest extent 
permitted by applicable law, no Borrower shall assert, and each Borrower hereby waives, any 
claim against any Indemnitee (as defined below), on any theory of liability, for special, indirect, 
consequential or punitive damages (as opposed to direct or actual damages) arising out of, in 
connection with, or as a result of this Agreement, any other Financing Document or any 
agreement or instrument contemplated hereby or thereby, the transactions contemplated hereby 
or thereby, any Loan or the use of the proceeds thereof.  No Indemnitee shall be liable for any 
damages arising from the use by unintended recipients of any information or other materials 
distributed by it through telecommunications, electronic or other information transmission 
systems in connection with this Agreement or the other Financing Documents or the transactions 
contemplated hereby or thereby. 

Section 12.8 GOVERNING LAW; SUBMISSION TO JURISDICTION.   

(a) THIS AGREEMENT, EACH NOTE AND EACH OTHER FINANCING 
DOCUMENT, AND ALL MATTERS RELATING HERETO OR THERETO OR ARISING 
THEREFROM (WHETHER SOUNDING IN CONTRACT LAW, TORT LAW OR 
OTHERWISE), SHALL BE GOVERNED BY, AND SHALL BE CONSTRUED AND 
ENFORCED IN ACCORDANCE WITH, THE LAWS OF THE STATE OF MARYLAND, 
WITHOUT REGARD TO CONFLICTS OF LAWS PRINCIPLES.   
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(b) EACH PARTY HERETO HEREBY CONSENTS AND AGREES THAT THE 
BANKRUPTCY COURT SHALL HAVE EXCLUSIVE JURISDICTION (OR IF THE 
BANKRUPTCY COURT DOES NOT HAVE JURISDICTION, ANY FEDERAL OR STATE 
COURT OF COMPETENT JURISDICTION LOCATED IN THE STATE OF MARYLAND) 
TO HEAR AND DETERMINE ANY CLAIMS OR DISPUTES BETWEEN THE PARTIES 
HERETO, ON THE ONE HAND, AND ANY AGENT OR ANY LENDER, ON THE OTHER 
HAND, PERTAINING TO THE AGREEMENT OR ANY OF THE OTHER FINANCING 
DOCUMENTS OR TO ANY MATTER ARISING OUT OF OR RELATING TO THIS 
AGREEMENT OR ANY OF THE OTHER FINANCING DOCUMENTS; PROVIDED THAT 
EACH PARTY ACKNOWLEDGES THAT ANY APPEALS FROM THE BANKRUPTCY 
COURT MAY HAVE TO BE HEARD BY A COURT OTHER THAN THE BANKRUPTCY 
COURT; PROVIDED, FURTHER, THAT NOTHING IN THE AGREEMENT SHALL BE 
DEEMED OR OPERATE TO PRECLUDE ANY AGENT OR ANY LENDER FROM 
BRINGING SUIT OR TAKING OTHER LEGAL ACTION IN ANY OTHER JURISDICTION 
TO REALIZE ON THE COLLATERAL OR ANY OTHER SECURITY FOR THE 
OBLIGATIONS, OR TO ENFORCE A JUDGMENT OR OTHER COURT ORDER IN 
FAVOR OF THE LENDER.  EACH PARTY HERETO EXPRESSLY SUBMITS AND 
CONSENTS IN ADVANCE TO SUCH JURISDICTION IN ANY ACTION OR SUIT 
COMMENCED IN ANY SUCH COURT, AND EACH PARTY HEREBY WAIVES ANY 
OBJECTION THAT SUCH PARTY MAY HAVE BASED UPON LACK OF PERSONAL 
JURISDICTION, IMPROPER VENUE OR FORUM NON CONVENIENS, AND HEREBY 
CONSENTS TO THE GRANTING OF SUCH LEGAL OR EQUITABLE RELIEF AS IS 
DEEMED APPROPRIATE BY SUCH COURT. 

(c) Each Borrower, Agent and each Lender agree that the Loan shall be deemed to be 
made in, and the transaction contemplated hereunder and in any other Financing Documents 
shall be deemed to have been performed in, the State of Maryland. 

Section 12.9 WAIVER OF JURY TRIAL.  EACH BORROWER, AGENT AND 
THE LENDERS HEREBY IRREVOCABLY WAIVES ANY AND ALL RIGHT TO 
TRIAL BY JURY IN ANY LEGAL ACTION OR PROCEEDING ARISING OUT OF OR 
RELATING TO THE FINANCING DOCUMENTS OR THE TRANSACTIONS 
CONTEMPLATED THEREBY AND AGREES THAT ANY SUCH ACTION OR 
PROCEEDING SHALL BE TRIED BEFORE A COURT AND NOT BEFORE A JURY.  
EACH BORROWER, AGENT AND EACH LENDER ACKNOWLEDGES THAT THIS 
WAIVER IS A MATERIAL INDUCEMENT TO ENTER INTO A BUSINESS 
RELATIONSHIP, THAT EACH HAS RELIED ON THE WAIVER IN ENTERING INTO 
THIS AGREEMENT AND THE OTHER FINANCING DOCUMENTS, AND THAT 
EACH WILL CONTINUE TO RELY ON THIS WAIVER IN THEIR RELATED 
FUTURE DEALINGS.  EACH BORROWER, AGENT AND EACH LENDER 
WARRANTS AND REPRESENTS THAT IT HAS HAD THE OPPORTUNITY OF 
REVIEWING THIS JURY WAIVER WITH LEGAL COUNSEL, AND THAT IT 
KNOWINGLY AND VOLUNTARILY WAIVES ITS JURY TRIAL RIGHTS. 
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Section 12.10 Publication; Advertisement. 

(a) Publication.  Except as required in connection with the Bankruptcy 
Cases, no Credit Party will directly or indirectly publish, disclose or otherwise use in any 
public disclosure, advertising material, promotional material, press release or interview, 
any reference to the name, logo or any trademark of MCF or any of its Affiliates or any 
reference to this Agreement or the financing evidenced hereby, in any case except (i) as 
required by Law, subpoena or judicial or similar order, in which case the applicable 
Credit Party shall give Agent prior written notice of such publication or other disclosure, 
or (ii) with MCF’s prior written consent. 

(b) Advertisement.  Each Lender and each Credit Party hereby authorizes 
MCF to publish the name of such Lender and Credit Party, the existence of the financing 
arrangements referenced under this Agreement, the primary purpose and/or structure of 
those arrangements, the amount of credit extended under each facility, the title and role of 
each party to this Agreement, and the total amount of the financing evidenced hereby in 
any “tombstone”, comparable advertisement or press release which MCF elects to submit 
for publication.  In addition, each Lender and each Credit Party agrees that MCF may 
provide lending industry trade organizations with information necessary and customary 
for inclusion in league table measurements after the Closing Date.  With respect to any of 
the foregoing, MCF shall provide Borrowers with an opportunity to review and confer 
with MCF regarding the contents of any such tombstone, advertisement or information, 
as applicable, prior to its submission for publication and, following such review period, 
MCF may, from time to time, publish such information in any media form desired by 
MCF, until such time that Borrowers shall have requested MCF cease any such further 
publication. 

Section 12.11 Counterparts; Integration.  This Agreement and the other Financing 
Documents may be signed in any number of counterparts, each of which shall be an original, 
with the same effect as if the signatures thereto and hereto were upon the same instrument.  
Signatures by facsimile or by electronic mail delivery of an electronic version of any executed 
signature page shall bind the parties hereto.  This Agreement and the other Financing Documents 
constitute the entire agreement and understanding among the parties hereto and supersede any 
and all prior agreements and understandings, oral or written, relating to the subject matter hereof. 

Section 12.12 No Strict Construction.  The parties hereto have participated jointly in the 
negotiation and drafting of this Agreement.  In the event an ambiguity or question of intent or 
interpretation arises, this Agreement shall be construed as if drafted jointly by the parties hereto 
and no presumption or burden of proof shall arise favoring or disfavoring any party by virtue of 
the authorship of any provisions of this Agreement. 

Section 12.13 Lender Approvals.  Unless expressly provided herein to the contrary, any 
approval, consent, waiver or satisfaction of Agent or Lenders with respect to any matter that is 
the subject of this Agreement, the other Financing Documents may be granted or withheld by 
Agent and Lenders in their sole and absolute discretion and credit judgment. 

Section 12.14 Administrative Expenses; Indemnity 
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(a) Borrowers hereby agree to promptly pay (i) all costs and expenses of 
Agent (including, without limitation, the fees, costs and expenses of counsel to, and 
independent appraisers and consultants retained by Agent) in connection with the 
examination, review, due diligence investigation, documentation, negotiation, closing and 
syndication of the transactions contemplated by the Financing Documents, in connection 
with the performance by Agent of its rights and remedies under the Financing Documents 
and in connection with the continued administration of the Financing Documents 
including (A) any amendments, modifications, consents and waivers to and/or under any 
and all Financing Documents, and (B) any periodic public record searches conducted by 
or at the request of Agent (including, without limitation, title investigations, UCC 
searches, fixture filing searches, judgment, pending litigation and tax lien searches and 
searches of applicable corporate, limited liability, partnership and related records 
concerning the continued existence, organization and good standing of certain Persons); 
(ii) without limitation of the preceding clause (i), all costs and expenses of Agent in 
connection with the creation, perfection and maintenance of Liens pursuant to the 
Financing Documents; (iii) without limitation of the preceding clause (i), all costs and 
expenses of Agent in connection with (A) protecting, storing, insuring, handling, 
maintaining or selling any Collateral, (B) any litigation, dispute, suit or proceeding 
relating to any Financing Document, and (C) any workout, collection, bankruptcy, 
insolvency and other enforcement proceedings under any and all of the Financing 
Documents; (iv) without limitation of the preceding clause (i), all costs and expenses of 
Agent in connection with Agent’s reservation of funds in anticipation of the funding of 
the Term Loan to be made hereunder; and (v) all costs and expenses incurred by Lenders 
in connection with any litigation, dispute, suit or proceeding relating to any Financing 
Document and in connection with any workout, collection, bankruptcy, insolvency and 
other enforcement proceedings under any and all Financing Documents, whether or not 
Agent or Lenders are a party thereto.  If Agent or any Lender uses in-house counsel for 
any of these purposes, Borrowers further agree that the Obligations include reasonable 
charges for such work commensurate with the fees that would otherwise be charged by 
outside legal counsel selected by Agent or such Lender for the work performed.  

(b) Each Borrower hereby agrees to indemnify, pay and hold harmless Agent 
and Lenders and the officers, directors, employees, trustees, agents, investment advisors, 
collateral managers, servicers, and counsel of Agent and Lenders (collectively called the 
“Indemnitees”) from and against any and all liabilities, obligations, losses, damages, 
penalties, actions, judgments, suits, claims, costs, expenses and disbursements of any 
kind or nature whatsoever (including the fees and disbursements of counsel for such 
Indemnitee) in connection with any investigative, response, remedial, administrative or 
judicial matter or proceeding, whether or not such Indemnitee shall be designated a party 
thereto and including any such proceeding initiated by or on behalf of a Credit Party, and 
the reasonable expenses of investigation by engineers, environmental consultants and 
similar technical personnel and any commission, fee or compensation claimed by any 
broker (other than any broker retained by Agent or Lenders) asserting any right to 
payment for the transactions contemplated hereby, which may be imposed on, incurred 
by or asserted against such Indemnitee as a result of or in connection with the 
transactions contemplated hereby or by the other Operative Documents (including 
(i)(A) as a direct or indirect result of the presence on or under, or escape, seepage, 
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leakage, spillage, discharge, emission or Release from, any property now or previously 
owned, leased or operated by Borrower, any Subsidiary or any other Person of any 
Hazardous Materials, (B) arising out of or relating to the offsite disposal of any materials 
generated or present on any such property, or (C) arising out of or resulting from the 
environmental condition of any such property or the applicability of any governmental 
requirements relating to Hazardous Materials, whether or not occasioned wholly or in 
part by any condition, accident or event caused by any act or omission of Borrower or 
any Subsidiary, and (ii) proposed and actual extensions of credit under this Agreement) 
and the use or intended use of the proceeds of the Loans, except that Borrower shall have 
no obligation hereunder to an Indemnitee with respect to any liability resulting from the 
gross negligence or willful misconduct of such Indemnitee, as determined by a final non-
appealable judgment of a court of competent jurisdiction.  To the extent that the 
undertaking set forth in the immediately preceding sentence may be unenforceable, 
Borrower shall contribute the maximum portion which it is permitted to pay and satisfy 
under applicable Law to the payment and satisfaction of all such indemnified liabilities 
incurred by the Indemnitees or any of them. 

(c) Notwithstanding any contrary provision in this Agreement, the 
obligations of Borrowers under this Section 12.14 shall survive the payment in full of the 
Obligations and the termination of this Agreement. NO INDEMNITEE SHALL BE 
RESPONSIBLE OR LIABLE TO THE BORROWERS OR TO ANY OTHER PARTY 
TO ANY FINANCING DOCUMENT, ANY SUCCESSOR, ASSIGNEE OR THIRD 
PARTY BENEFICIARY OR ANY OTHER PERSON ASSERTING CLAIMS 
DERIVATIVELY THROUGH SUCH PARTY, FOR INDIRECT, PUNITIVE, 
EXEMPLARY OR CONSEQUENTIAL DAMAGES WHICH MAY BE ALLEGED AS 
A RESULT OF CREDIT HAVING BEEN EXTENDED, SUSPENDED OR 
TERMINATED UNDER THIS AGREEMENT OR ANY OTHER FINANCING 
DOCUMENT OR AS A RESULT OF ANY OTHER TRANSACTION 
CONTEMPLATED HEREUNDER OR THEREUNDER. 

Section 12.15 [Reserved]  

Section 12.16 Reinstatement.  This Agreement shall remain in full force and effect and 
continue to be effective or to be reinstated, as the case may be, if at any time payment and 
performance of the Obligations, or any part thereof, is, pursuant to applicable law, rescinded or 
reduced in amount, or must otherwise be restored or returned by any obligee of the Obligations, 
whether as a fraudulent preference reviewable transaction or otherwise, all as though such 
payment or performance had not been made.  In the event that any payment, or any part thereof, 
is rescinded, reduced, restored or returned, the Obligations shall be reinstated and deemed 
reduced only by such amount paid and not so rescinded, reduced, restored or returned. 

Section 12.17 Successors and Assigns.  This Agreement shall be binding upon and inure 
to the benefit of Borrowers and Agent and each Lender and their respective successors and 
permitted assigns. 

Section 12.18 USA PATRIOT Act Notification.  Agent (for itself and not on behalf of 
any Lender) and each Lender hereby notifies Borrowers that pursuant to the requirements of the 
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USA PATRIOT Act, it is required to obtain, verify and record certain information and 
documentation that identifies Borrowers, which information includes the name and address of 
Borrower and such other information that will allow Agent or such Lender, as applicable, to 
identify Borrowers in accordance with the USA PATRIOT Act. 

Section 12.19 Cross Default to Affiliated Obligations. 

(a) Cross-Default.  As stated in Section 10.1, an Event of Default under the 
DIP Revolving Credit Agreement or any other Affiliated Financing Documents shall be 
an Event of Default under this Agreement.  In addition, a Default or Event of Default 
under any of the Financing Documents shall be an Event of Default under the Affiliated 
Financing Documents. 

(b) [Reserved]. 

(c) Consent.  Nursing Home, Medical Center and Mt. Vernon, as the 
Borrowers under the Affiliated Financing Documents, authorize Agent from time to time 
to: 

(i) compromise, settle, renew, extend the time for payment, change 
the manner or terms of payment, discharge the performance of, decline to enforce, or 
release all or any of the Affiliated Obligations, or grant other indulgences to Nursing  
Home, Medical Center or Mt. Vernon in respect thereof, or modify in any manner any 
documents relating to the Affiliated Obligations; 

(ii) declare all Affiliated Obligations due and payable upon the 
occurrence and during the continuance of an Event of Default; 

(iii) take and hold security for the performance of the Affiliated 
Obligations of Nursing Home, Medical Center or Mt. Vernon and exchange, enforce, 
waive and release any such security; 

(iv) apply and reapply such security and direct the order or manner of 
sale thereof as Agent, in its sole discretion, may determine; 

(v) release, surrender or exchange any deposits or other property 
securing the Affiliated Obligations or on which Agent at any time may have a Lien; and 

(vi) apply payments received by Agent from Borrower to any 
Obligations or Affiliated Obligations, as permitted in accordance with the terms of this 
Agreement and in such order as Agent shall determine. 

[SIGNATURES APPEAR ON FOLLOWING PAGES] 
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IN WITNESS WHEREOF, intending to be legally bound, and intending that this 
Agreement constitute an agreement executed under seal, each of the parties have caused this 
Agreement to be executed under seal the day and year first above mentioned. 

BORROWERS: 
 

SOUND SHORE MEDICAL CENTER OF 
WESTCHESTER 
 
 
By: __________________________________ (SEAL) 
Name: ________________________________  
Title: _________________________________ 
 
 

 HOWE AVENUE NURSING HOME, INC. 
 
 
By: __________________________________ (SEAL) 
Name: ________________________________  
Title: _________________________________ 
 
 
THE MOUNT VERNON HOSPITAL 
 
 
By: __________________________________ (SEAL) 
Name: ________________________________  
Title: _________________________________ 
 
 
Address: 
 
Sound Shore Medical Center of Westchester 
16 Guion Place 
New Rochelle, NY 10801 
Attn:  John Spicer, President and CEO 
Facsimile: (914) 632-4938 
E-Mail: jspicer@sshsw.org 
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AGENT: 

 

MIDCAP FUNDING V, LLC, as Agent 

 
By:   
Name:  Brett Robinson 
Title:     Managing Director 

 Address: 

7255 Woodmont Avenue, Suite 200 
Bethesda, MD 20814 
Attn:  Account Manager for Sound Shore DIP 
transaction 
Facsimile:  301-941-1450 

 Payment Account Designation: 

SunTrust Bank 
25 Park Place 
Atlanta, GA 30303 
ABA #:  061-000-104 
Account Name:  MidCap Funding V, LLC - Collections
Account #:  1000007623225 
Attention:  Sound Shore DIP Loan 

13-22840-rdd    Doc 122-3    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit C   
 Pg 91 of 129



 
(Signature Page to DIP Term Loan Credit and Security Agreement) 

10857672 

 

LENDER: 

 

MIDCAP FUNDING V, LLC, as Lender 

 
By:   
Name:  Brett Robinson 
Title:     Managing Director 

 Address: 

7255 Woodmont Avenue, Suite 200 
Bethesda, MD 20814 
Attn:  Account Manager for Sound Shore DIP Loan 
Facsimile:  301-941-1450 
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ANNEXES, EXHIBITS AND SCHEDULES 

ANNEXES 

Annex A Commitment Annex 

EXHIBITS  

Exhibit A [Reserved] 
Exhibit B Compliance Certificate 
Exhibit C [Reserved] 
Exhibit D Budget 
 
 
SCHEDULES 

Schedule 3.1 Existence, Organizational ID Numbers, Foreign Qualification, Prior Names 
Schedule 3.4 Capitalization 
Schedule 3.6 Litigation 
Schedule 3.13 Taxes 
Schedule 3.14 ERISA 
Schedule 3.17 Material Contracts 
Schedule 3.18 Environmental Compliance 
Schedule 3.19 Intellectual Property 
Schedule 4.4 Insurance 
Schedule 4.9 Litigation, Governmental Proceedings and Other Notice Events 
Schedule 5.1 Debt; Contingent Obligations 
Schedule 5.2 Liens 
Schedule 5.7 Permitted Investments 
Schedule 5.8 Affiliate Transactions 
Schedule 5.11 Business Description 
Schedule 7.4 Post-Closing Obligations 
Schedule 8.1 Licensing 
Schedule 8.2 Exceptions to Healthcare Representations and Warranties 
Schedule 9.1 Collateral 
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Annex A to Credit Agreement (Commitment Annex) 

 
Lender Term Loan Commitment 

Amount 
Term Loan Commitment 

Percentage 

MidCap Funding V, LLC $10,000,000 100% 

TOTALS: $10,000,000 100% 

 

 

 

 

13-22840-rdd    Doc 122-3    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit C   
 Pg 94 of 129



 

10857672 

Exhibit A to Credit Agreement (Reserved) 
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Exhibit B to Credit Agreement (Compliance Certificate) 

 

[BORROWER REPRESENTATIVE LETTERHEAD] 

COMPLIANCE CERTIFICATE 

Date:  __________, 201_ 

This Compliance Certificate is given by _____________________, a Responsible Officer 
of Sound Shore Medical Center of Westchester, as Borrower Representative (the “Borrower 
Representative”), pursuant to that certain Debtor In Possession Term Loan Credit and Security 
Agreement dated as of July ___, 2013 by and among the Borrower Representative, Howe 
Avenue Nursing Home, Inc., The Mount Vernon Hospital, and any additional Borrower that may 
hereafter be added thereto (collectively, “Borrowers”), MidCap Funding V, LLC, individually 
as a Lender and as Agent, and the financial institutions or other entities from time to time parties 
hereto, each as a Lender (as such agreement may have been amended, restated, supplemented or 
otherwise modified from time to time, the “Credit Agreement”).  Capitalized terms used herein 
without definition shall have the meanings set forth in the Credit Agreement. 

The undersigned Responsible Officer hereby certifies to Agent and Lenders that: 

(a) The financial statements delivered with this certificate in accordance with 
Section 4.1 of the Credit Agreement fairly present in all material respects the results of 
operations and financial condition of Borrowers and their Consolidated Subsidiaries as of the 
dates and the accounting period covered by such financial statements. 

(b) I have reviewed the terms of the Credit Agreement and have made, or caused to 
be made under my supervision, a review in reasonable detail of the transactions and conditions of 
Borrowers and their Consolidated Subsidiaries during the accounting period covered by such 
financial statements, and such review has not disclosed the existence during or at the end of such 
accounting period, and I have no knowledge of the existence as of the date hereof, of any 
condition or event that constitutes a Default or an Event of Default, except as set forth in 
Schedule 1 hereto, which includes a description of the nature and period of existence of such 
Default or an Event of Default and what action Borrowers have taken, are undertaking and 
propose to take with respect thereto. [If none, then so state “None” on Schedule 1.] 

(d) Schedule 3.1 to the Credit Agreement contain a complete and accurate list of all 
business locations of Borrowers and Guarantors and all names under which Borrowers or 
Guarantors currently conduct business, and there have been no changes in the names under 
which Borrowers or Guarantors conduct business. 

(e) Except as noted on Schedule 2 attached hereto, the undersigned has no knowledge 
of any federal or state tax liens having been filed against the Borrowers, Guarantors or any 
Collateral, and except as noted on Schedule 2 attached hereto, the undersigned has no knowledge 
of any failure of the Borrowers or Guarantors to make required payments of withholding or other 
tax obligations of the Borrowers or Guarantors during the accounting period to which the 
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attached statements pertain or any subsequent period.  [If none, then so state “None” on Schedule 
2.] 

(f) [Reserved]. 

(g) Except as described in Schedule 3.6 of the Credit Agreement and except as noted 
on Schedule 3 attached hereto, the undersigned has no knowledge of any current, pending or 
threatened:  

(i) litigation against the Borrowers, Guarantors or any Affiliates that that 
could reasonably be expected to result in uninsured losses to any Borrower or any of its 
Subsidiaries of Two Hundred Fifty Thousand Dollars ($250,000) or more; 

(ii) inquiries, investigations or proceedings concerning the business affairs, 
practices, licensing or reimbursement entitlements of Borrowers or Guarantors; 

(iii) default by Borrowers or Guarantors under any material contract to which 
either of them is a party, including, without limitation, any leases. 

 [If None, then so state “None” on Schedule 3.] 

(h) Borrower and Guarantor are in compliance with the covenants contained in 
Article 6 of the Credit Agreement, and in any Guarantee constituting a part of the Financing 
Documents, as demonstrated by the calculation of such covenants below, except as set forth 
below; in determining such compliance, the following calculations have been made: 
__________. Such calculations and the certifications contained therein are true, correct and 
complete. 

(l) There has been no change to the Organizational Documents of the Borrower since 
the Closing Date. 

 
Schedules to Compliance Certificate 
 
Schedule 1 – Defaults or Events of Default 
Schedule 2 – Federal or State Tax Liens against the Collateral; Withholdings or Tax Obligations 
Schedule 3 – Pending Litigation, Inquiries or Investigations; Defaults under Material Contracts 
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The foregoing certifications and computations are made as of ___________________, 
_____ (end of month) and delivered this ____ day of _____________, 201 _ . 

SOUND SHORE MEDICAL CENTER OF 
WESTCHESTER,  
as Borrower Representative 
 
 
By: 
________________________________________ 
Name: 
______________________________________ 
Title:   Authorized Signatory 
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Exhibit D to Credit Agreement (Budget) 
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Schedule 3.1 Existence, Organizational ID Numbers, Foreign Qualification, Prior Names 

  
 
 Borrower:   Sound Shore Medical Center of Westchester 
 Jurisdiction:  New York 
 Type:   Domestic Not-For-Profit Corporation 
 Dept. of State #: 27693 
 Tax ID:   13-1740117 
 
 Borrower:   Howe Avenue Nursing Home, Inc. 
 Jurisdiction:  New York 
 Type:   Domestic Not-For-Profit Corporation 
 Dept. of State #: 229832 
 Tax ID:   23-7000781 
 
 Borrower:   The Mount Vernon Hospital 
 Jurisdiction:  New York 
 Type:   Domestic Not-For-Profit Corporation 
 Dept. of State #: 26420 
 Tax ID:   13-1740115 
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Schedule 3.4 Capitalization 
 
 

 Borrower: Sound Shore Medical Center of Westchester 
 Authorized Equity Securities: None 
 Board Members: 
  

Board of Governors 
 Mauro C. Romita 
 George T. Erbe 
 Carol A. Petrillo 
 Stewart J. McMillan 
 Lawrence J. Ruisi 
 Hon. Noam Bramson 
 Robert P. Balachanfran 
 Daniel F. Cremins 
 Hon. Kathie E. Davidson 
 John J. Dooner 
 Louis B. Frost 
 John A. Geoghegan 
 Richard C. Gay 
Daniel Ginsberg, M.D. 
 Lorri Gorman 
 Timothy C. Idoni 
 Maryellen Johnston 
 Theodore Keltz, M.D. 
 Charles H. McCabe 
 Jeffrey R. Powers 
 Mary M. Savage 
 John R. Spicer 
 Stephen J. Tenore 
 Mark Weigle, M.D. 
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 Borrower: Howe Avenue Nursing Home, Inc. 
 Authorized Equity Securities: None 
 Board Members: 
  

Board of Directors 
George T. Erbe 
Louis B. Frost 
Jeffrey R. Powers 
Carol A. Petrillo 
Mauro C. Romita 
Lawrence J. Ruisi 
Mary M. Savage 
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 Borrower: The Mount Vernon Hospital 
 Authorized Equity Securities: None 
 Board Members: 
  

Board of Trustees 
Dariush Alaie, M.D. 
Rev. Wendell Elliott Baisden 
Vincent M. Bufano 
Pat Capasso 
Samuel Consolazio 
Hon. Ernest D. Davis 
Anthony V. DeBellis 
Rev. Troy Preston DeCohen 
Darren DeVerna 
Richard J. Naclerio 
Richard l. Petrillo, M.D. 
John R. Spicer 
Silburn Thomas, M.D. 
Danna Wood 
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Schedule 3.6 Litigation 
  

 
Case Number  Caption of Suit  Nature of Proceeding  Court or Agency 

and Location 
Covered by 
Insurance 

09 CV 00010  Alexis Pena, by his m/n/g, Victoria Trejo v. 
USA and SSMC 

Alleged Medical 
Malpractice Claim 

SDNY  Yes 

12 Civ. 3614  Howard Gale v. Smith & Nephew, Inc., 
SSMC, Specialty Orthopaedics, PLLC, Dr. 
Steven Zelicof, Dr. Vaishsfee R. Shukla, Dr. 

Ognian I. Boulev, Dr. Michael S. 
Ackerman, Dr. Yigal Samoch, Dr. Ira 

Novich, P.A. Courtney Kuhn, P.A. Craig S. 
Steinberg, P.A. Michael J. Cicatelli, Nurse. 
J. Delacruz, Nurse K. Miller, Nurse D. 
Brown, Nurse Vennetta L/ Doles and 

Nurse C.D. 

Alleged Medical 
Malpractice Claim 

SDNY  Yes 

Index No. 11251/08   Jocelyn Carter, as Admin. of the Estate of 
Brian Bennett, deceased v. Dr. Katayun 
Mama, Elizabeth Mellia,RN, and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 11681/09   Giovanna Morales v. Dr. Loreceli A. 
Quintos, Dr. M. Wm. Sloan, Dr. Enyioma 
Nwankpa, Dr. Chaudry Hameed, Dr. Bruce 

Walsh, Dr. V. Botabula and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 1412/09   Aaron Murray v. Westchester County 
Health Care Corp. and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 1592/05  Louis J. Galgano v. Dr. Donald Scott Miller, 
Westchester Heart Specialists, LLP, Dr. 

Jeffrey Lederman, SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 16152/05  Yordi Guerra, by his m/n/g, Lilian Guerra 
v. SSMC, Dr. Kevin Meacham, Dr. Romelle 
J. Maloney, Dr. Jennifer Harper and Dr. 

Tristan DaChuna 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 16643/09  Salvatore Porretto, Indiv. and on behalf of 
the Estate of Josephine Porretto and 

Stephen Porretto v. Dr. Maddu S. Rangraj, 
Dr. Venkatesh Sasthakinar, Dr. 

Amirhissein Paymon Mahfoozi, SSMC 
a/k/a SSHS 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 17575/10   Mary Maher and William Maher v. Dr. 
Michael A. Mecca, Dr. Ira S. Novich, New 
Rochelle Radiology Associates, P.C., Dr. 
Erica Krauss, Dr. Remus Moucha, Dr. 

Hillary Biberman, Manor Medical Offices, 
P.C., and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 18821/09   Ronald Harris & Cynthia Harris v. SSMC, 
Dr. Richard Karanfilian and Dr. James 

McWilliam 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 20380/12  Loretta Dolphus and Nathaniel Graham v. 
SSMC and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 20913/05  Lizette Rodriguez, m/n/g of Trinity Jenkins 
and Lizette Rodriguez v. SSMC, Dr. “John” 
Moneke, Dr. Lorcelli Quintos; Lorcelli 
Quintos, M.D. P.C., Dr. Jennifer Harper 

and Jennifer Harper, M.D. P.C. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

13-22840-rdd    Doc 122-3    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit C   
 Pg 104 of 129



 

10857672 

Index No. 21161/09  Pedro U. Gonzalez v. SSMC and The 
Winifred Masterson Burke Rehanilitation 

Hospital 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 21731/11   Leslie Trammell and Tracey Mitchell, as 
Admin. of the Estate of Kathy M. 

Berryman v. Dr. Peter Ejor Nnaemeka, Dr. 
Raheel Shafi, Dr. “John/Jane” Rivera, 
Nurse Peta Ann Gayle,  Nurse Elaine 

Podszus, and SSMC, 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 22877/12   John Lombardi v. Dr. Bernard Bernhardt, 
Dr. Elizabeth Phillips, Dr. Warren Geisler, 
Dr. Howard Kivell, Dr. Stephen C. Klass, 

Dr. Marc R. Samolsky, Advanced Oncology 
Associates, LLP, medical Renal Associates, 
P.C., Associates for Urologic Care, P.C., 

Stephen C. Klass MD, P.C., SSMC, 
Emergency Medical Associates, PLLC, 
Emergency Medical Association‐Sound 
Shore, PLLC and Emergency Medical 

Associates/CHS, LLC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 23006/12  Toure Edjang, An Infant by Kushana Peat‐
Edjang and Deogracias Edjang, Her 
parents and atural guardians, and 

Kushanan Peat‐Edjang and Decgracias 
Edjang, Individually, v. Dr. Rozafa L. Pali, 

Dr. Kevin L. Meacham, Dr. Scott M. 
Sickles, Dr. Jeffrey Stein, SSMC, 

Emergency Medical Associates, PLLC, 
Emergency Meedical Association‐Sound 

Shore, PLLC, Emergency Medical 
Associates/CHS, LLC, and We Care 
Women’s medical Services, P.C. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 23331/05   Anthony Garrio v. Montefiore Hospital, 
SSMC and Dr. Michael Palmeri 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 23369/05  The Estate of Desiree Weeks by Brenda 
Phillips, Ebony Coleman by Brenda 

Phillips, Brian Weeks by Brenda Phillips 
and Brenda Phillips v. Dr. Peter Fauci, Dr. 
Morton Hantman, SSMC and Dr. Shelly 

Weiner 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 24358/10   Jorge Joanen v. Dr. Joseph Ponticello, Dr. 
Edward Gundy, Dr. Robert Cristofaro, 
SSMC and The Westchester Medical 

Group 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 24409/99  Amari Sherrill, by his m/n/g Marie 
Ferguson and Marie Ferguson v. SSMC, 
Dr. Lorceli A.Quintos, Dr. Johannes 

Hermanto, Dr. Jean Claude Germain, MV 
Neighborhood Health Center 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 26285/09  Denise Colombo and John Colombo v. 
New Rochelle Medical Services, P.C., Dr. 
Cheryl Y. Counsel, Olga Waters, P.A., Dr. 
Amy Levav; Dr. Maritza Cruz; Hudson 

Valley Radiology Associates, PLLC, Central 
Imaging Associates, PLLC, Dr. Robert F. 

Mackey, Dr. Nelville Glajchen, Dr. Peter A. 
Fauci and Peter A. Fauci Jr., M.D., P.C. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 
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Index No. 26856/10  Dalai Maruri, by her m/n/g Arminda 
Mauri and Arminda Mauri v. Janice 
Bistritz, N.P., SSMC and Sound Shore 

Children’s Medical Group 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 27658/10   Greg Foster, as Admin. of the Estate of 
Geneva Ackridge v. SSMC and Dr. Bruce 

Walsh 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 
306572/08  

Carmen Nieves v. Dr. Michael Palmeri, 
Michael Palmeri M.D., P.L.L.C, Richard 

Alan Cohen, P.A., “John/Jane” Steinberg, 
P.A. and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 
306725/08 

Patricia Henry as Administrix of the Estate 
of Verda Henry v. SSMC, Dr. 

Shashiskekhar Palekar, and Palekar Family 
Medical Services, P.C. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 
308459/12  

Sergio Lopez, as Administrator of the 
Estate of Tara Lopez v. NYC Fire 

Department, Ambulance of NYC, City of 
New York, Montefiore Medical Center, 

SSMC and Dumont Center for 
Rehabilitation and Nursing Care 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 
309022/10  

Gloria Felton. As Admin. of the Estate of 
Pearl Felton v. Montefiore Medical Center 

and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 
310119/11 

Rose Zair v. Dr. Seth Gendler, Dr. Robert 
Santopietro, Dr. Sherrilyn Detiquez, Dr. 
Vivek Lingiah, SSMC and Dr. “John/Jane” 

Habib 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 38010/09  William P. Furey, as Executor of the Estate 
of Virginia T. Greco, Deceased v. Sunrise 
Senior Living, Sunrise Senior Living, Inc., 
Sunrise Senior Living Management, Inc., 
Sunrise Senior Living Services, Inc., Sound 
Shore Medical center of Westchester, 
Sound Shore Medical Center, Jewish 
Home Lifecare, SRN Corporation and 

Sarah Neuman Center for Healthcare and 
Rehabilitation The Jewish Home and 

Hospital 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Suffolk County 

Yes 

Index No. 4083/11  Bernadette Falletta v. Dr. Robert Yarrish, 
Dr. Douglas Kaiden, Dr. Prasanta Basak 

and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 4186/11  Walter L. Brown, as Admin. of the Estate 
of Dovie L. Patterson, and Walter L. 

Brown v. SSMC, Helen & Michael Schaffer 
Extended Care Center and SSHS 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 4546/10   Joane Faraone, as Admin. of the Goods, 
Chattels and Credits of the Estate of 

Amelia A. Marra v. Dr. Madhu S. Rangraj, 
Dr. Leonard Maffucci, Dr. Venkatesh 

Sasthakonar Esackimuth, Dr. E. Aquista, 
Sound Shore Surgical Associates of New 
Rochelle, LLP, Dr. Joseph E. Casino, Dr. 
Michael Mandel, Pulmonary and Sleep 

Specialists of Southern Westchester, LLC, 
Dr. George Joseph Stivala, Dr. Aaron  , Dr. 
Firas Abdulheim Hamdi, Dr. Samer Arab, 

Dr. Daniel Paul Hoffman and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 
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Index No. 50006/11   Maria DiFatta, as Admin. of the Estate of 
Mario DiFatta v. Dr. Richard Karanfilian, 

Dr. Anton Galitsky, Dr. Katayun Mama, Dr. 
Ligija Rociunas, Dr. George Stivala, Dr. 
Vincent A. Cirillo, Dr. Hershel Ozick and 
SSMC/Sound Shore Medical Systems, Inc. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 50221/11   Emilia Prince v. Stephen Veefkind, RN and 
SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 50322/11   Rondeen Walters v. Dr. Madhu Rangraj, 
Dr. Leonard Muffucci, Dr. Seth Gendler, 
SSMC, Sound Shore Surgical Associates of 

New Rochelle, LLP and Sound Shore 
Bariatric Surgery Center 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 50413/11   Gaetana E. Ingrassia and Joseph Ingrassia 
v. Dr. Brian Matier, Dr. Denise 

McCormack, Ann Thomas, R.N., Dr. 
Charles Bruce Walsh, Charles Bruce Walsh 
MD LLP, Sound Shore Surgical Associates 

of New Rochelle, LLP and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 50470/11  Patricia Nardozzi, as the Admin. of the 
Estate of Magdaleno Ignacio Alonso Cruz 
and Patricia Nardozzi, Individually  v. 

SSMC, Dr. Wayne Abrahams and Dr. Ligjia 
Rociunas 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 50982/12  Carol D’Ancona, Individually and as 
Administratrix of the Estate of Philip 
D’Ancona v. SSMC, Dumont Center for 
Rehabilitation and Nursing, and Dumont 

Masonic Nursing Home 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51053/13   Winifred Haughey, a/k/a Una Haughey v. 
Dr. Mark Kindschuh and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51100/13  Frank Allgaier v. Dr. Robert Cristoforo, Dr. 
John Nelson, SSMC, Cabrini Nursing and 

Rehabilitation Center 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51216/13  Aurelia Herrera v. Dr. Robert Santopietro, 
Dr. Srikanth Parsi and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51706/12  Clora Jackson, as Admin. of the Estate of 
Paul Jackson, Sr. v. Dr. Seung Ook Lee, 

Mohammad Ahsan, Dr. Jeffrey Lederman, 
Dr. Anna Kazanshaya, Dr. Steven Zelicof, 
Dr. Michelle Thompson, Dr. Sung Wu Sun, 
SSHS, Inc., Geriatric Medical Service, PLLC, 
Specialty Orthopaedics, PLLC, Sung Wu 
Sun, M.D., P.C., Wartburg Nursing Home, 

Inc., TMVH, SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51925/12  Audrey Panteles and Theodore Panteles v. 
Dr. Benjamin Berenfeld, Specialty 
Orthopaedics, PLLC, and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 53891/11  Phyllis Carcia v. Dr. Keneil We Tlaang and 
SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 53917/13  Javier Rosenzwaig, as Administrator of the 
Estate of Maximo Rosenzwaig, and Javier 
Rosenzwaig, Individually v. SSMC, MS 
Acquisition I, LLC d/b/a Westchester 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 
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Center for Rehabilitation & Nursing, Dr. 
Vanessa G. Completo Buot, Dr. 

Christopher O. Adubor, Dr. Stephen H. 
Jesmajian and Dr. Daniel H. Pomerantz 

Index No. 56349/11  Rhonda Metz v. SSMC  Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 5708/10   Eileen Vega v. Dr. James R. McWilliam, 
Specialty Orthpadics, PLLC and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 59526/11   Reinaldo Alves DaCosta v. Dr. Steven S. 
Klein, Steven S. Klein, M.D., P.C., and 

SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 59576/12  Public Administrator of Westchester 
County as Administrator of the Estate of 
Perry Tucker v. Glen Island Nursing and 

Rehabilitation Center and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 60511/11  Sandra Weinstein and Jonathan 
Weinstein, as parents and natural 

guardians of Evan Weinstein, an infant 
and Sandra Weinstein and Jonathan 
Weinstein, individually v. Nurse A. 
Villanueva, Dr. Victor Moneke, Dr. 

Mostafa S. Hassan, Dr. Stephen Piazza and 
SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 61665/12   Martha Kathy Guadagnolo and Eugene 
Guadagnolo v. Dr. Seth L. Gendler 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 62564/12  Jennifer Slade v. Dr. Ashutosh Kaul, 
Surgical Intensivists, P.C., Dr. Tunc 

Aksehirli, Dr. David Cho and Westchester 
County Health Care Corp. 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 63386/12  Janet White by Henry White her Power of 
Attorney and Janet White individually 

v.SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 66276/12  Jean Sinatra v. SSMC  Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 6698/05  Trevaun Wright by her m/n/g Tracey 
Wright and Tracey Wright v. Dr. Claudette 
Anderson, Dr. Thomas Clough, Dr. Lillian 
Gonzalez, Dr. Jennifer Harper, and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

Index No. 68016/12  Sharif Washington v. SSMS and Dr. Hilton 
Mirels 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 6832/10   Gwendolyn Snipes v. SSMC, CAN Vanetta 
“Doe”, Nurse “Jane Doe” 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 8349/10   Jose Salazar v. SSMC, Dr. Rameshchandra 
Shukla and Dr. Katayun Mama 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 12891/07  Amari Sherrill by his m/n/g Marie F 
Ferguson and Marie Ferguson v. Dr. Jean 

Claude Bermain and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 
307712/11 

James Ferguson and Jean Ferguson v. Dr. 
Melanie Moses, Dr. Herman Lubetsky, 
Montefiore Medical Group, Montefiore 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 
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Medical Center, Dr. Robert Wilkins, 
Robert Wilkins, M.D., P.C. and SSMC 

Index No. 7377/07  Darlene Clanton v. Westchester 
Ambulatory Surgery Center, SSMC and Dr. 

Michael Palmeri 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Bronx County 

Yes 

 CV‐10‐6003939  Vivian Gagliano and Philip Gagliano v. 
Advanced Specialty Care, PC, Joseph R. 
Gordon, Danbury Hospital, and Venkata 

Bodavula 

Alleged Medical 
Malpractice Claim 

Superior Court of 
Connecticut 

Yes 

   1199 SEIU  Breach of CBA  AAA (Labor)  No 

Index No. 
121551/06 

New York Dialysis Services, Inc. and 
Fresenius USA, Inc. v. Sound Shore 
Medical Center of Westchester 

Breach of Contract  Sup. Court 
Westchester 

County 

No 

Index No. 6291/11  Sound Shore Medical Center v. Romelle 
Maloney, M.D 

Breach of Contract  Sup. Court 
Westchester 

County 

No 

 Docket No. MJ‐
38123‐CV‐0000065‐
2013 

Advanced Surgical v. Sound Shore Medical 
Center of Westchester 

Breach of Contract  Commonwealth 
of PA; 

Montgomery Co. 

No 

 A‐022213‐1077  Apogee Consulting Group, Inc. v. Sound 
Shore Health System, Inc. 

Breach of Contract  American Health 
Lawyers 

No 

 13‐CV‐0225  Boston Scientific, Corp v. Sound Shore 
Medical Center of Westchester 

Breach of Contract  US District Court; 
SO. District 

No 

 Index No. 53119/13  Carstens, Inc. v. Sound Shore Medical 
Center of Westchester 

Breach of Contract  Sup. Court 
Westchester 

County 

No 

 Index No. 51337/13  Complete Management Solutions, LLC v. 
Sound Shore Health System, Inc. 

Breach of Contract   Sup. Court 
Westchester 

County 

No 

 Index No. 55701/13  Health/Resources of Optimization, Inc.  v. 
Sound Shore Medical Center of 

Westchester 

Breach of Contract   Sup. Court 
Westchester 

County 

No 

 Index No. 
600916/13 

Mullooly, Jefferey, Rooney & Flynn, LLP v. 
Sound Shore Medical Center of 

Westchester and Sound Shore Health 
System, Inc. 

Breach of Contract   Sup. Court  
Nassau Co. 

No 

 12‐CV‐7872  National Wound Care & Hyberbaric 
Services Inc. v. Sound Shore Health 

System, Inc. 

Breach of Contract   US District Crt, SD 
of NY 

No 

 Index No. 54262/13  Peak Performance, Inc. v. Sound Shore 
Medical Center of Westchester  

Breach of Contract   Sup. Court 
Westchester 

County 

No 

 Claim. No. 002‐
OF4‐WU4 

QualCode, Inc. v. Sound Shore Health 
System, Inc. 

Breach of Contract   AAA 
(commercial) 

No 

 Index No. 55150/13  Smith's Medical ASD, Inc. v. Sound Shore 
Medical Center of Westchester  

Breach of Contract   Sup. Court 
Westchester 

County 

No 

 CV‐443‐13  Stephen Bluth, ADR, Inc. v. Sound Shore 
Medical Center of Westchester  

Breach of Contract   City Court, City of 
NR 

No 

 Index No. 53540/13  The Trio Company, Inc. v. Sound Shore 
Medical Center of Westchester  

Breach of Contract   Sup. Court 
Westchester 

County 

No 

 Index No. 
501776/13 

White Glove Placement, Inc. v. Sound 
Shore Health System, Inc. 

Breach of Contract   Sup. Court Kings 
Co. 

No 

 Index No. 63680/12  Zimmet Healthcare Services Group, L.L.C. 
v. Sound Shore Health System, Inc. 

Breach of Contract   Sup. Court 
Westchester 

No 
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County 

 Case No. 10158460  Djoka Nikac v. Sound Shore Medical 
Center of Westchester  

Claim of 
Discrimination 

NYSDHR  No 

 Case No. 10158973  Macclaring Blanchard v. Sound Shore 
Medical Center of Westchester 

Claim of 
Discrimination 

NYSDHR  No 

 Index No. 60196/12  Globus Medical, Inc. v. Sound Shore 
Medical Center of Westchester  

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Index No. 7494/12  Graybar Electric Co., Inc. v. The Mount 
Vernon Hospital, Sound Shore Medical 
Center of Westchester and Sound Shore 

Health System, Inc. 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Index No. 70203/12  New York Medical College v. Sound Shore 
Medical Center of Westchester 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Index No. 51091/12  NuEnergen, LLC v. Sound Shore Medical 
Center of Westchester, The Mount 
Vernon Hospital and Howe Avenue 
Nursing Home, Inc. d/b/a Schaffer 

Extended Care Center 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Claim No. 13‐506‐E‐
02323‐12 

Pride Healthcare v. Sound Shore Medical 
Center of Westchester 

Breach of Contract AAA 
(Commercial) 

No 

 CC‐001652‐12/NR  Robertson Enterprises, Inc. v. Sound 
Shore Medical Center of Westchester 

Breach of Contract City Court, City of 
New Rochelle 

No 

 12CV6917  Summ‐it Healthcare, LLC v. Sound Shore 
Medical Center of Westchester 

Breach of Contract US District Court, 
SD of NY 

No 

 Index No. 7584/12  Telehealth Services, a division of Telerent 
Leasing Corporation v. Sound Shore 
Medical Center of Westchester 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Index No. 68761/12  Whitaker Medical, LLC v. Sound Shore 
Medical Center of Westchester and 

Mount Vernon Hospital 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 LT‐2665/12  175 Medical Vision Properties, LLC‐Suite 
2‐2 v. Sound Shore Medical Center of 

Westchester 

Breach of Contract City Court, City of 
New Rochelle 

No 

 LT‐62‐2013 
LT‐63‐2013 

C.W. Northridge v. NRHMC Services 
Corporation 

Breach of Contract City Court, City of 
NR 

No 

 LT‐2535‐12 
Lockwood Realty, LLC‐Suite 104 v. NRHMC 

Services Corporation 
Breach of Contract City Court, City of 

NR 
No 

 LT‐2532‐12  Lockwood Realty, LLC‐Suite 205‐207 v. 
NRHMC Services Corporation  

Breach of Contract City Court, City of 
New Rochelle 

No 

 LT‐2533‐12  Lockwood Realty, LLC‐Suite 300 v. New 
Rochelle Medical Services, P.C. 

Breach of Contract City Court, City of 
NR 

No 

 LT‐2534‐12 
Lockwood Realty‐Suite 18 v. NRHMC 

Services Corporation 
Breach of Contract City Court, City of 

NR 
No 

 Index No. 402038  Magenta Realty, LLC v. Sound Shore 
Medical Center of Westchester and 

NRHMC Services Corp. 

Breach of Contract City Court, City of 
Bronx 

No 

 Index No. 61558/12  Medical Specialties Distributors, LLC. v. 
Sound Shore Medical Center of 

Westchester and Sound Shore Health 
System, Inc. 

Breach of Contract Sup. Court of 
Westchester 

County 

No 

 Index No. 51337/13  AMH Healthcare,Inc. v. Sound Shore 
Health System, Inc. 

Breach of Contract Sup. Court 
Westchester 

County 

No 

 Index No. 01‐12974  Teligent, Inc. v. Sound Shore Medical 
Center of Westchester 

Preferential 
Payments Made to 

Bankruptcy 
Court, SD of NY 

No 
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SSMC by Telegent 

Case No. 13 300 
2700‐10 

1199 SEIU Health Care Workers East and 
Sound Shore Medical Center of 

Westchester 

Termination of Irene 
Andrades 

AAA (Labor)  No 

Index No. 51584/13  Angela Lasorsa and Joanne Lasalle‐
Herliby, as Co‐Administrators of the 

Estate of Rose Ann Tocco v. Dr. Ognian 
Bouhlev and Sound Shore Medical center 

of Westchester 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 51182/13  Andrew Encarcion v. Sound Shore Medical 
Center of Westchester 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 55545/13  Francis Massaro v. Sound Shore Medical 
Center of Westchester 

Alleged Medical 
Malpractice Claim 

Sup. Court of 
Westchester 

County 

Yes 

Index No. 53518/13  Coratolo & Carrieri Associates, LLC v. New 
Rochelle Sound Shore Housing, LLC and 

Sound Shore Medical Center of 
Westchester 

Breach of Contract  Sup. Court of 
Westchester 

County 

No 

Index No. 57565/13  The Outsource Group, Inc. v. Sound Shore 
Medical Center of Westchester 

Breach of Contract  Sup. Court of 
Westchester 

County 

No 

Index No. 21777/12  Denise Vinson, as Administratrix of the 
Goods, Chattels and Credit which were of 
Keith Robinson, Deceased v. Dr. Hiyad Al‐
Husaini, Dr. John Rao, Dr. Raj Kumar and 

TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

No 

Index No. 
105293/09   

Bernarda Perez and Ivelisse Perez‐Ali, Co‐
Admin. of the Estate of Victor Farfan v. 

Dr. Keith Edwards and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court New 
York Country 

No 

Index No. 
107608/11 

Theoplis Mutry v. TMVH and Dr. James 
Goldszer 

Alleged Medical 
Malpractice Claim 

Sup. Court NY 
Country 

No 

Index No. 11895/10  Anyiah Smith, an Infant by her Custodian 
and Next Friend, Patricia Copeland v. Dr. 
Joytsna Deshmukh and Michael Pellegrino 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 
Country 

No 

Index No. 20169/10  Douglas Bryan v. TMVH, Dr. Priti Borker 
and Dr. Mahdi Abdullah 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 
Country 

No 

Index No. 20380/12   Loretta Dolphus and Nathaniel Graham v. 
SSMC and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

Yes 

Index No. 30108/10  Mary Ann Cioffi and Ralph Cioffi v. 
Wartburg Adult Care Community and Dr. 

Sung Wu Sun 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 
Country 

No 

Index No. 
305675/10  

Mary Lyn Gordon v. Dr. Kyung Sun Park, 
Dr. Guirlaine Agnant, Dr. Kyung Sun Park, 
M.D., P.C., Guirlaine Agnant, M.D., P.C., 

Women’s Medical Wellness of 
Westchester, PLLC and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

No 

Index No. 
306000/09 

Jettie Brown and Ian Brown v. Dr. Sung 
Wu Sun, Dr. Ogedi Alexander Ohajekwe, 
Dr. Lee Adam Berk, Katherine M. Lai, 

D.P.M., Healing Feet, LLC, TMVH, Joseph 
J. Geldwert, D.P.M. 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

No 

Index No. 3364/06   Angela Santoro, as Amin. of the Estate of  
Concetta Santoro v. TMVH, Dr. Shin Yi, Dr. 
Kyung Kim, Dr. James Efiong,  Dr Chi Ho 

Chang 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 
Country 

No 
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Index No. 4246/11   Brenda Alvarado and Nicholas Alvarado v. 
Dr. Donald F. Roland, Donald F. Roland, 

M.D., P.C., TMVH and SSHS 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Queens Country 

No 

Index No. 4289/09  Ralph Oyague v. Dr. Stephen O. Schwartz 
and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Sullivan Country 

No 

Index No. 50503/12  Patsy Mack‐Botwe v. Dr. Barry M. Baylis, 
Dr. Balasa L. Prasad, Mt. Vernon 

Anesthesia, Anesthesia Group at Mt. 
Vernon Hospital, Dr. Aaron Roth 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 
Country 

No 

Index No. 50843/12  David Katz and Shirley Katz v. Mount 
Vernon Dialysis, LLC, SSHS, Individually 
and d/b/a TMVH, Dr. Muhammed Irfan 
Qudir, Nurse Neida Delgado Zayas, John 

Doe and Jane Doe 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 
Country 

No 

Index No. 51706/12  Clora Jackson, as Administratrix of the 
Estate of Paul Jackson, Sr., Deceased v. 
Dr. Seung Ook Lee, Dr. Mohammad 

Ahsan, Dr. Jeffrey Lederman, Dr. Anna 
Kazanskaya, Dr. Steven Zelicof, Dr. 

Michelle Thompson, Dr. Sung Wu Sun, 
SSHS, Inc, Geriatric Medical Service, PLLC, 
Specialty Orthopaedics, PLLC, Sung Wu 
Sun, MD, P.C., Wartburg Nursing Home, 

Inc., TMVH and SSMC 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 
Country 

Yes 

Index No. 52296/12  Adrienne Lewis v. Dr. Sung Sun, TMVH, 
Mount Vernon Hospital Clinic 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 
Country 

No 

Index No. 52665/11   Beena John v. TMVH, MS Acquisition I, 
LLC, Dr. Satyavathi Sharma, Dr. Francois 

Tellus and Dr. Zoran Svorcan 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 
Country 

No 

Index No. 5706/10   Robert Gentile v. Dr. Bangaruraj 
Kolanuvada, Dr. Paul Koltovich, Dr. 

Thomas J. Price, Jr., Dr. Pavan Madadi, Dr. 
Dariush Alaie, Dr. “John” Raju, MVH 

Medical, P.C. and TMVH 

Alleged Medical 
Malpractice Claim 

Sup. Court 
Westchester 
Country 

No 

Index. No. 
307816/11 

Leonard Reece, Individually and as 
Administrator of the Esate of Silvia Kelly‐
Reese, Deceased v. Dr. Dhansukhal Patel, 
TMVH, Dr. Alma Day Anghirang, Dr. Kevin 
Reilly, Montefiore Medical Center North 

and Montefiore Medical Center 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

No 

 Index No. 22876/12  Clement Ferguson v. Dr. Preiti Borker, Dr. 
Bhargavi Mandipalle and The Mount 

Vernon Hospital 

Alleged Medical 
Malpractice Claim 

Sup. Court Bronx 
Country 

No 

 12‐CV‐3345  Roger Crique v. Dr. Richard Magil, Dr. 
Kun‐Young Chung and The Mount Vernon 

Hospital 

Alleged Medical 
Malpractice Claim 

SDNY  No 

 13‐CV‐00410  TGC, LLC v. Sound Shore Health System, 
Inc. 

Breach of Contract   US District Court; 
District of MD 

No 

 Index No. 70973/12  Control Point Associates, Inc. v. The 
Mount Vernon Hospital. 

Breach of contract  Sup. Court 
Westchester 
Country 

No 

 Index No. 69324/12  Shin I Yi, MD, P.C.  Failure to pay balance 
of promissory note 

Sup. Court 
Westchester 
Country 

No 

 Index No. 64542/12  Proformance, Inc. v. Mount Vernon 
Hospital  

Breach of Contract Sup. Court 
Westchester 

No 
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Country 

Index No. 9806/13  United Rentals, Inc. v. Mount Vernon 
Hospital and Sound Shore Medical Center. 

Breach of contract  Supreme Court, 
Queens County 

No 
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Schedule 3.13 Taxes 
 
During the first three quarters of 2012, the Medical Center, Mt. Vernon and certain Affiliates failed to file 
state and federal payroll tax returns on a timely basis and failed to pay such taxes on a timely basis.  By 
January 31, 2013, all such returns were filed and by March 31, 2013, all such taxes were paid.  By May 
31, 2013, all federal interest on such taxes was paid and all federal penalties were either paid or abated.  
The Medical Center and Mt. Vernon are in discussions with NYS taxing authorities as to whether any 
interest or penalties remain outstanding. 
 
See Schedule 3.14 below with respect to federal excise taxes of the Medical Center and Mt. Vernon. 
 
All required taxes of the Nursing Home have been paid. 
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Schedule 3.14 ERISA 
 
 
 On March 24, 2003, Sound Shore Medical Center of Westchester (“the Medical Center”) was 
notified by the Pension Benefit Guaranty Corporation (“the PBGC”) that a lien in an amount of 
approximately $33.2 million, representing the PBGC’s  estimate of the unfunded benefit liability of the 
Medical Center’s defined benefit plan, the Cash Balance Retirement Plan for Employees of Sound Shore 
Medical Center of Westchester (“the Plan”), had been filed against substantially all of the assets of the 
Medical Center. On October 31, 2003, the Medical Center entered into a settlement agreement with the 
PBGC to terminate the Plan with an effective date of December 31, 2003. In accordance with the 
settlement agreement, the PBGC assumed the Plan’s liabilities and net assets.  The Medical Center issued 
to the PBGC a note payable in the amount of $23.0 million. The PBGC withdrew its lien and replaced it 
with a lien on certain Medical Center real estate. The note and lien were renegotiated in 2008.  The note 
was written down to $15.8 million, secured by additional real estate, and will be paid over 15 years with 
interest at 7.5%. 
 
 In connection with the unfunded liability included in the agreement with the PBGC, the Medical 
Center has also been assessed excise taxes by the Internal Revenue Service (“the IRS”) for the years in 
which the unfunded liability existed. Over the years since the Plan was terminated in 2003, the Medical 
Center has had some discussions with the IRS regarding the assessed excise taxes.  The last contact with 
the IRS concerning this issue was by way of a telephone call on January 12, 2010 at which time the IRS 
was advised that the amount of the excise tax then owed, including interest, was $1.1 million.  The IRS 
representatives at this time advised that they were researching whether they had the authority to waive the 
claimed excise tax.  The Medical Center has established a reserve in the amount of $500,000 with respect 
to this claim. 
 
 Mt. Vernon previously sponsored the Mount Vernon Hospital Employees Retirement Plan (the 
“Plan”), a defined benefit plan for its employees.  Effective January 1, 1997, Mt. Vernon froze all benefits 
under the Plan.  In 2011, the PBGC determined that Mt. Vernon had failed to make the required minimum 
contributions to the Plan and placed a lien of Mt. Vernon’s property in the amount of $2,726,982.  During 
2011, the Hospital applied to have the PBGC assume control of the plan under a distressed termination 
filing. In 2012, the PBGC agreed that the requirements for a distress termination had been met and 
established July 31, 2010 as the termination date for the Plan.  The PBGC is now the appointed Trustee of 
the Plan and is administering the Plan.  Unresolved at this time is any liability, if any, as a result of the 
federal lien referred to above, any liability, if any, for statutory termination premiums, and any liability, if 
any, for unfunded benefits under the Plan. 

 The Medical Center and Mt. Vernon are parties to collective bargaining agreements with the three 
unions representing their employees, namely, Local 1199 of New York’s Health & Human Service 
Union/SEIU, AFL-CIO (“1199”), the New York State Nurses Association (“NYSNA”), and the 
Teamsters Local 445.  The Medical Center and Mt. Vernon have not always made all of the required 
contributions on a timely basis to the 1199 and NYSNA ERISA plans.  With respect to such late 
payments, 1199 has obtained judgments against the Medical Center and Mt. Vernon but has not sought to 
execute on such judgments.   NYSNA has confirmed arbitration awards that it has obtained against the 
Medical Center and Mt. Vernon for late payments, but has not sought to convert such awards into 
judgments or liens.  The Medical Center and Mt. Vernon continue to make payments to each of these 
unions.  
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Schedule 3.17 Material Contracts 
 
 

(a)  As stated above in Schedule 3.14, there are collective bargaining agreements with the three 
unions representing employees at the Medical Center and Mt. Vernon. 

 

(b)  Medical Center and Mt. Vernon have agreements for managerial services with the following 
companies: 

 

Nutrition Management for management of the Borrower’s food service 
Virtual Radiology for radiology services 
 
Medical Center and/or Mt. Vernon have consulting agreements with the following: 
 
Alvarez & Marsal for financial consulting services 
Convergent Revenue Cycle Management Inc. for revenue collection services 
Cicero Consulting Associates for assistance with CON’s 
Karl Bertrand for assistance with grant applications 
EHR for governmental appeals 
PriceWaterhouseCoopers for tax and audit consulting 
Pharmacy Health Solutions for assistance with pharmacy management  
Recover RX for assistance with indigent patient medication 
 

(c)  Borrowers are a party to the following leases: 
 

Medical Center leases the Goldstein Pavilion from New Rochelle Sound Shore Housing, LLC; 
Medical Center subleases a portion of the Goldstein Pavilion to Nursing Home; 
Medical Center subleases a portion of the Goldstein Pavilion to NEEKLANTH LLC (retail pharmacy); 
Medical Center subleases a portion of the Goldstein Pavilion to physicians employed by Medical Center; 
Medical Center leases a portion of its hospital campus to employed physicians; 
Medical Center leases a portion of the hospital campus to New York Dialysis Services, Inc.; 
Medical Center leases apartments located at 50 Guion Place and 80 Lockwood Avenue from Soundview 
Management Associates, LLC; 
Medical Center leases the first floor of 50 Guion Place from Soundview Management Associates, LLC; 
Medical Center subleases the ground floor of 50 Guion Place to two physician groups;  
Medical Center leases certain of its employees to Nursing Home to provide staffing at Nursing Home; 
Medical Center leases space at 140 Lockwood Avenue for a Lab Collection Station; 
Medical Center leases space at 421 Huguenot Street as a Lab Collection Station; 
Medical Center leases space at 175 Memorial Highway for its Human Resources Department; 
Medical Center leases space at 3401-15 White Plains Road, Bronx for its WIC Program; 
Medical Center leases a portion of its hospital campus for a lobby gift shop;  
Nursing Home leases a portion of its nursing home campus to Jean’s Beauty Service, Inc.  
Mt. Vernon leases a portion of its hospital campus to employed physicians; 
Mt. Vernon leases a portion of its hospital campus to NEEKLANTH LLC (retail pharmacy); 
Mt. Vernon leases a parking garage from The M.V.H. Corporation; 
Mt. Vernon leases a portion of its hospital campus for its lobby coffee shop; 
 

(d)   The Medical Center and/or Mt. Vernon had supplier agreements in 2012 requiring payment of 
more than $1 million to the following suppliers: 

 

Medline Industries 
Amerisourcebergen 
Stryker Orthopaedics 
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Con Edison 
Allscripts Healthcare Solutions, Inc. 
Nutrition Management 
Physicians Reciprocal Insurers 
 

(e) The Medical Center has a third party billing arrangement with Allegiance.  Mt. Vernon has a third 
party billing arrangement with Quality Billing Services. 

 
(f) Nursing Home is a party to an Operating Agreement dated 10/1/87 with the Medical Center. 
 
(g) Nursing Home is a party to an agreement with Medical Center to provide laboratory services. 
 
(h) Nursing Home is a party to an agreement Medical Center to provide radiological and diagnostic 

imaging services. 
 
(i) Nursing Home is a party to an agreement with the Sound Shore Dialysis Center to provide 

dialysis services. 
 
(j) Nursing Home is a party to several Transfer Agreements with local hospitals, including Medical 

Center. 
 
(k) Nursing Home is a party to an agreement with Hospice Care in Westchester and Putnam, Inc. 

(“Hospice”) to provide nursing home services for Hospice’s patients. 
 
(l) Nursing Home is a party to an agreement with Jansen Memorial Hospice (“Jansen”) to provide 

nursing home services for Jansen’s patients. 
 
(m) Nursing Home is a party to an agreement with Lovedale Ambulette, Inc. to provide transportation 

services. 
 
(n) Nursing Home is a party to a Professional Services Agreement with Howe Avenue Medical 

Services, P.C. to provide medical services. 
 
(o)  Nursing Home is a party to an agreement with Visiting Nurse Association of Hudson Valley to 

provide discharge planning assistance. 
 
(p) See also Schedule 5.8 for Affiliate Transactions 
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Schedule 3.18 Environmental Compliance 
 

 
 None 

13-22840-rdd    Doc 122-3    Filed 06/27/13    Entered 06/27/13 10:14:49    Exhibit C   
 Pg 118 of 129



 

10857672 

Schedule 3.19 Intellectual Property 
 

  
 None 
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Schedule 4.4 Insurance 
 
 
Certificates of Insurance are attached for the following insurance policies for the Medical Center,  
Nursing Home and Mt. Vernon are attached: 
  

 Casualty 
 General Liability 
 Professional Liability 
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Schedule 4.9 Litigation, Governmental Proceedings and Other Notice Events 
 
 
There are no matters existing as of the Closing date for which notice would be required under Section 4.9.  
Pending litigation is listed in Schedule 3.6. 
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Schedule 5.1 Debt; Contingent Obligations 
 
 
 Borrowers have incurred the following Secured Debt: 
 
 Lender   Current Amt. Nature of Debt 
 
 Sun Life Assur. Co. 
 of Canada   $  8,980,000 Mortgage Loan (SSMC) 
 DASNY   $  5,187,000 Loan (SSMC) 
 DASNY   $  2,920,000 Loan (SSMC)    
 PBGC   $  5,763,000 Pension Liability (SSMC) 
 PBGC   $  2,726,982 Pension Liability (TMVH) 
 Hudson Valley Bank $     702,790 Term Loan 
 1199 SEIU   $     908,000 Union Payments (SSMC) 
 1199 SEIU   $     496,000 Union Payments (TMVH) 
 Graybar Electric  $       17,458      Mechanics Lien (SSMC) 
 D&D Elevator  $     525,880      Mechanics Lien (SSMC) 
 Omega Environ. Srvcs. $     138,742      Mechanics Lien (SSMC) 
 StonCor Group  $         4,995      Mechanics Lien (TMVH)      
 
See also Schedule 3.14 with respect to the IRS excise tax issue and Medical Center’s union obligations. 
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Schedule 5.2 Liens 
 
 

 Each of the following Liens shall be deemed a “Permitted Lien”: 
 
A  With respect to the Medical Center, a Lien in favor of AmerisourceBergen Drug Corporation, 

identified as filing number 200801140045990, filed with the Office of the Secretary of State of 
the State of New York. 

 
B.  With respect to the Nursing Home, a Lien in favor of the Dormitory Authority of the State of 

New York (“DASNY”) dated 8/11/09 in the amount of $5,000,000 and recorded 10/5/09 as 
Control No. 492640704, which shall at all times be subordinated to lien in favor of Agent. 

 
C.   With respect to the Medical Center, the Lien currently in effect in favor of Sun Life Assur. Co. of 

Canada. 
 
D.  With respect to Mt. Vernon, the Lien currently in effect in favor of DASNY.  
 
E.  With respect to the Medical Center, the Liens currently in effect in favor of the PBGC. 
 
F.   With respect to Mt. Vernon, the Lien currently in effect in favor of the PBGC. 
 
G.   With respect to Mt. Vernon, the Lien currently in effect in favor of Hudson Valley Bank. 
 
H.  With respect to the Medical Center and Mount Vernon, the Liens currently in effect in favor of 

1199 SEIU. 
 
I.  With respect to the Medical Center, the Mechanics Lien currently in effect in favor of Graybar 

Electric. 
 
J.  With respect to the Medical Center, the Mechanics Lien currently in effect in favor of D&D 

Elevator. 
 
K. With respect to the Medical Center, the Mechanics Lien currently in effect in favor of Omerga 

Environmental Services. 
 
L.   With respect to Mt. Vernon, the Mechanics Lien currently in effect in favor of StonCor Group. 
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Schedule 5.7 Permitted Investments 
  

 
None. 
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Schedule 5.8 Affiliate Transactions 
 
 

The Borrowers presently engage in the following transactions with Affiliates: 
 

 The Medical Center leases the Goldstein Pavilion from New Rochelle Sound Shore 
Housing, LLC. 

 The Medical Center subleases a portion of the Goldstein Pavilion to the Nursing 
Home. 

 The Medical Center leases certain of its employees to Nursing Home to provide 
staffing and housekeeping services at the nursing home. 

 The Nursing Home engages the Medical Center to provide certain services pursuant 
to the Operating Agreement dated 10/1/1987. 

 The Nursing Home makes certain of its parking spaces available to the Medical 
Center. 

 The Medical Center and Mt. Vernon share services such as financial services, 
informational technology services and management services the costs of which are 
allocated between the parties based upon agreed upon formulae. 

 The Medical Center provides food service and managerial services for the Nursing 
Home the costs of which, including the costs of certain Medical Center management 
employees, are allocated between the parties based upon agreed upon formulae.  

 The Medical Center advances funds for operating purposes to NRHMC Services 
Corp. 

 The Medical Center allocates a portion of its management employees’ time to 
account for work on behalf of the Nursing Home, The Mount Vernon Hospital, 
NRHMC Services Corp., Sound Shore Medical Center of Westchester Foundation, 
and New Rochelle Sound Shore Housing, LLC. 

 The Medical Center, the Nursing Home and the Mount Vernon Hospital engage in 
and will engage in the future in similar transactions of the type and kind described 
above. 
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Schedule 5.11 Business Description 
 
 
The Medical Center is engaged in the business of owning and operating an acute care hospital pursuant to 
Article 28 of New York State’s Public Health Law. 
 
The Nursing Home is engaged in the business of owning and operating a skilled nursing facility and long-
term care center pursuant to Article 28 of New York State’s Public Health Law. 
 
Mt. Vernon is engaged in the business of owning and operating an acute care hospital pursuant to Article 
28 of New York State’s Public Health Law. 
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Schedule 7.4 – Post Closing Schedule 
 
 

Borrowers shall satisfy and complete each of the following obligations, or provide Agent 
each of the items listed below, as applicable, on or before the date indicated below, all to the 
satisfaction of Agent in its sole and absolute discretion:  
 

 
Any Borrower’s failure to complete and satisfy any of the above obligations on or before 

the date indicated above, or failure to deliver any of the above listed items on or before the date 
indicated above, shall constitute an immediate and automatic Event of Default, unless waived or 
extended in writing by Agent. 
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Schedule 8.1 Licensing 
  
 

The certified number of beds in the Medical Center is 252 (Operating Certificate 5904000H 
issued by State of New York, Department of Health).  

 
The certified number of beds in the Nursing Home is 150 (Operating Certificate No. 5904314N 
issued by State of New York, Department of Health). 

 
The certified number of beds in Mt. Vernon is 176 (Operating Certificate No. 5903000H issued 
by State of New York, Department of Health). 
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Schedule 8.2 Exceptions to Healthcare Representations and Warranties 
 
 

The Medical Center and Mt. Vernon are subject to Recovery Audit Contractor (“RAC”) audits by 
independent contractors on behalf of the Centers for Medicare and Medicaid services (“CMS”) and are 
presently undergoing such audits of its Medicare payments.   

 
The Medical Center and Mt. Vernon were advised in 2012 by the Medicaid Fraud Control Unit 

(“MFCU”) of the New York State Attorney General’s Office that it had conducted an investigation of the 
amounts charged to Medicaid for drugs administered by physicians to Medicaid outpatients of the 
Medical Center and Mt. Vernon and determined that Medicaid had been overcharged for such drugs.  The 
Medical Center and Mt. Vernon entered into settlement agreements with New York State regarding such 
overpayments.  The amount owed by Mt. Vernon ($85,479) was paid at the time of the signing of the 
settlement agreement.  The amount owed by the Medical Center ($2,241,760.35) is being paid off in 
monthly payments due to end on April 1, 2015.    
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