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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

____________________________________________ 

 

In re 

 

CALIFORNIA RESOURCES CORPORATION,  

et al.,1 

  

 Debtors. 

____________________________________________ 

 

x 

: 

: 

: 

: 

: 

: 

: 

x 

 

  

 Chapter 11 

 

 Case No. 20-33568 (DRJ) 

 

        Jointly Administered  

NOTICE OF FILING OF FOURTH PLAN SUPPLEMENT 

PLEASE TAKE NOTICE that on July 15, 2020 (the “Petition Date”), California 

Resources Corporation and its affiliated debtors and debtors-in-possession (collectively, the 

“Debtors”) filed with the United States Bankruptcy Court for the Southern District of Texas (the 

“Court”) voluntary petitions for relief under chapter 11 of title 11 of the United States Code, 11 

U.S.C. §§ 101 et seq. 

PLEASE TAKE FURTHER NOTICE that the Debtors filed, on July 24, 2020, 

the Debtors’ Joint Plan of Reorganization Under Chapter 11 of the Bankruptcy Code [Docket 

No. 215] (as may be amended, modified or supplemented from time to time, the “Plan”) and on 

July 31, 2020, the Disclosure Statement for Debtors’ Joint Plan of Reorganization Under 

Chapter 11 of the Bankruptcy Code [Docket No. 253] (as may be amended, modified or 

supplemented from time to time, the “Disclosure Statement”).  

PLEASE TAKE FURTHER NOTICE that on August 25, 2020, the Court 

entered the Order (I) Scheduling an Objection Deadline and Combined Hearing on the 

Disclosure Statement and Plan Confirmation, (II) Approving the Form and Manner of Notice of 

the Combined Hearing, (III) Establishing Procedures for Objecting to the Disclosure Statement 

and the Plan, (IV) Approving the Solicitation Procedures, (VI) Conditionally Approving the 

                                                 
1 The Debtors in these chapter 11 cases and the last four digits of their U.S. taxpayer identification numbers 

are:  California Resources Corporation (0947); California Heavy Oil, Inc. (4630); California Resources Coles 

Levee, L.P. (2995); California Resources Coles Levee, LLC (2087); California Resources Elk Hills, LLC (7310); 

California Resources Long Beach, Inc. (6046); California Resources Mineral Holdings LLC (4443); California 

Resources Petroleum Corporation (9218); California Resources Production Corporation (5342); California 

Resources Production Mineral Holdings, LLC (9071); California Resources Real Estate Ventures, LLC (6931); 

California Resources Royalty Holdings, LLC (6393); California Resources Tidelands, Inc. (0192); California 

Resources Wilmington, LLC (0263); CRC Construction Services, LLC (7030); CRC Marketing, Inc. (0941); 

CRC Services, LLC (6989); Monument Production, Inc. (0782); Oso Verde Farms, LLC (7436); Socal Holding, 

LLC (3524); Southern San Joaquin Production, Inc. (4423); Thums Long Beach Company (1774); Tidelands Oil 

Production Company LLC (5764).  The Debtors’ corporate headquarters is located at 27200 Tourney Road, Suite 

200, Santa Clarita, CA 91355.   
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Disclosure Statement, (VI) Approving the Rights Offering Procedures and (VII) Granting 

Related Relief [Docket No. 403] (the “Solicitation Procedures Order”).  

PLEASE TAKE FURTHER NOTICE that on August 10, 2020, the Debtors 

filed the Notice of Revised Joint Plan of Reorganization [Docket No. 282] and the Notice of 

Revised Disclosure Statement [Docket No. 283]. 

PLEASE TAKE FURTHER NOTICE that on August 27, 2020, the Debtors 

filed the Notice of Filing Plan Supplement [Docket No. 411] (the “Plan Supplement”). 

PLEASE TAKE FURTHER NOTICE that on September 23, 2020, the Debtors 

filed the Notice of Filing of Second Plan Supplement [Docket No. 543] (the “Second Plan 

Supplement”). 

PLEASE TAKE FURTHER NOTICE that on October 2, 2020, the Debtors 

filed the Notice of Filing of Third Plan Supplement [Docket No. 579] (the “Third Plan 

Supplement”). 

PLEASE TAKE FURTHER NOTICE that the Debtors hereby file the 

following documents, which may be amended, modified or supplemented from time to time by 

the Debtors: 

 Exhibit A.  Form of Warrant Agreement 

 Exhibit B.  Exit Facility Letters 

PLEASE TAKE FURTHER NOTICE that certain documents, or portions 

thereof, contained in this Fourth Plan Supplement remain subject to continuing negotiations 

between the Debtors, the Consenting Creditors, Ares and other interested parties with respect 

thereto.  All parties reserve all rights to amend, revise or supplement the Fourth Plan 

Supplement, and any of the documents and designations contained herein, at any time before the 

Effective Date, or any such other date in accordance with the Plan, the Confirmation Order or 

any other order of the Bankruptcy Court.  Each of the documents contained in the Fourth Plan 

Supplement or its amendments are subject to certain consent and approval rights to the extent 

provided in the Plan or Restructuring Support Agreement.  

PLEASE TAKE FURTHER NOTICE that, pursuant to the Solicitation 

Procedures Order, the Court has scheduled October 13, 2020 at 2:00 p.m. (Central Time) as 

the date and time for the combined hearing on confirmation of the Plan and the adequacy of the 

Disclosure Statement (the “Combined Hearing”).  The Plan and the Disclosure Statement may be 

modified without further notice prior to or as a result of the Combined Hearing, and thereafter, as 

otherwise provided in the Bankruptcy Code. 

PLEASE TAKE FURTHER NOTICE that copies of the Plan, the Plan 

Supplement, the Second Plan Supplement, the Third Plan Supplement, the Fourth Plan 

Supplement, the Disclosure Statement and the Solicitation Procedures Order, as well as other 

documents filed in these chapter 11 cases, may be obtained for a nominal fee from the Court’s 

website, https://ecf.txsb.uscourts.gov, or obtained free of charge by accessing the website of the 
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Debtors’ claims and noticing agent, https://dm.epiq11.com/CaliforniaResources.  In addition, the 

Debtors will, at their expense, provide paper copies of the Plan, the Plan Supplement, the Second 

Plan Supplement, the Third Plan Supplement, the Fourth Plan Supplement, the Disclosure 

Statement or Solicitation Procedures Order to any party submitting a request for such paper 

copies.  Please be advised that the claims and noticing agent is authorized to answer questions 

about, and provide additional copies of, materials filed in these chapter 11 cases, but may not 

advise you as to whether you should contest your non-voting status or object to confirmation of 

the Plan. 

Houston, Texas 

October 9, 2020 

 

Respectfully Submitted,  

 

/s/  Paul E. Heath   

VINSON & ELKINS LLP 

Harry A. Perrin (TX 15796800) 

Paul E. Heath (TX 09355050) 

Matthew W. Moran (TX 24092856) 

1001 Fannin Street, Suite 2500 

Houston, TX  77002-6760 

Telephone: (713) 758-2222 

Facsimile: (713) 758-2346 

E-mail: hperrin@velaw.com 

  pheath@velaw.com 

  mmoran@velaw.com  

 

Co-Counsel to the Debtors and Debtors-in-

Possession 

 

 

 

 

 

 

SULLIVAN & CROMWELL LLP 

Andrew G. Dietderich (admitted pro hac vice) 

James L. Bromley (admitted pro hac vice) 

Alexa J. Kranzley (admitted pro hac vice) 

125 Broad Street 

New York, NY  10004 

Telephone: (212) 558-4000 

Facsimile: (212) 558-3588 

E-mail:  dietdericha@sullcrom.com 

  bromleyj@sullcrom.com 

  kranzleya@sullcrom.com 

 

Co-Counsel to the Debtors and Debtors-in-

Possession 
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Form of Warrant Agreement 
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WARRANT AGREEMENT 

Dated as of 

[_____], 2020 

between 

CALIFORNIA RESOURCES CORPORATION 

and 

American Stock Transfer & Trust Company, LLC, 

as Warrant Agent 

 

For [_____] Warrants 
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This WARRANT AGREEMENT is dated as of [_____], 2020 (this “Agreement”), 

among California Resources Corporation, a Delaware corporation (the “Company”), and American Stock 

Transfer & Trust Company, LLC, a New York limited liability trust company, as Warrant Agent (the 

“Warrant Agent”).  All terms used but not defined in this Agreement shall have the respective meanings 

assigned to them in the form of Warrant Certificate attached to this Agreement as Exhibit A. 

Pursuant to the [Debtors’ Joint Plan of Reorganization under Chapter 11 of the 

Bankruptcy Code, as confirmed by the United States Bankruptcy Court for the Southern District of Texas 

on [_____], 2020] (the “Plan”), the Company hereby issues warrants (the “Warrants”) to purchase 

initially [_____] shares of Common Stock. 

The Warrants shall be represented by Warrant Certificates substantially in the form 

attached hereto as Exhibit A. 

Each Warrant entitles the Holder thereof to receive, upon exercise thereof, a number of 

shares of Common Stock determined by the provisions of the relevant Warrant Certificate.  Each Warrant 

Certificate (including any Global Warrant Certificate (as defined below)) shall evidence such number of 

Warrants as is set forth therein, subject to adjustment pursuant to the provisions of the Warrant 

Certificate.  

The Warrants and the shares of Common Stock issuable upon exercise of the Warrants 

will be transferable by Holders that are not Affiliates of the Company without registration under the 

Securities Act, subject to any applicable restrictions in the relevant Warrant Certificate and compliance 

with applicable securities laws.  The Company desires the Warrant Agent to act on behalf of the Company 

in connection with the registration, transfer, exchange, exercise and cancellation of the Warrants as 

provided in this Agreement and the Warrant Certificates, and the Warrant Agent is willing to so act. 

Each party agrees as follows for the benefit of the other party and for the equal and 

ratable benefit of the Holders of the Warrants: 

ARTICLE I 

 

DEFINITIONS 

 Definitions.  

“Affiliate” means, with respect to any Person, any Person directly or indirectly 

controlling, controlled by or under common control with, such other Person.  For purposes of this 

definition, “control” (including, with correlative meanings, the terms “controlled by” and “under common 

control with”) when used with respect to any Person, means the possession, directly or indirectly, of the 

power to cause the direction of management and/or policies of such Person, whether through the 

ownership of voting securities by contract or otherwise. 

“Agent Members” means the securities brokers and dealers, banks and trust companies, 

clearing organizations and other similar organizations that are participants in the Depositary’s system. 

“Bankruptcy Code” means title 11 of the United States Code, 11 U.S.C. §§ 101 et seq. 

“Board of Directors” means the board of directors of the Company. 
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“Business Day” means any day except Saturday, Sunday and any day on which banking 

institutions in the State of New York are authorized or required by law or other governmental actions to 

close. 

 “Capital Stock” means (A) with respect to any Person that is a corporation or company, 

any and all shares, interests, participations or other equivalents (however designated) of capital or capital 

stock of such Person and (B) with respect to any Person that is not a corporation or company, any and all 

partnership or other equity interests in such Person. 

“Charter” means, with respect to any Person, its certificate or articles of incorporation, 

articles of association, or similar organizational document. 

“Common Stock” means the common stock, $0.01 par value per share, of the Company; 

provided that after the occurrence of a Reorganization, the term “Common Stock” shall refer to Exchange 

Property, as the context requires. 

“Custodian” means [●], as custodian for the Depositary, or any successor thereto. 

“Definitive Warrant” means a Warrant represented by a Definitive Warrant Certificate. 

“Definitive Warrant Certificate” means a Warrant Certificate in definitive form that is not 

deposited with the Depositary or with the Custodian. 

“Depositary” means The Depository Trust Company, its nominees and their respective 

successors. 

“Effective Date” means the Effective Date of the Plan.  

“Exchange” means the principal U.S. national or regional securities exchange on which 

the Common Stock is then listed or, if the Common Stock is not then listed on a U.S. national or regional 

securities exchange, the principal other market on which the Common Stock is then traded. 

“Exchange Act” means the U.S. Securities Exchange Act of 1934, as amended, or any 

successor statute, and the rules and regulations promulgated thereunder.  

“Exchange Property” means, with respect to any Reorganization, the cash, securities or 

other property that the Common Stock is converted into, is exchanged for or becomes the right to receive, 

in each case, in such Reorganization. 

“Exercise Date” means (i) in the case of the exercise of Global Warrants, the date on 

which all actions required for the such exercise, including, if applicable, payment of the Exercise Price 

therefor, in accordance with the practices and procedures of the Depositary are taken, and (ii) in the case 

of the exercise of Definitive Warrants, the date on which the Definitive Warrant Certificate representing 

such Warrants is surrendered to the Warrant Agent, together with a duly completed Exercise Notice, and 

if applicable, payment of the Exercise Price therefor (unless such surrender, delivery and payment (if 

applicable) occur after 5:00 p.m. New York City time on a Business Day or on a date that is not a 

Business Day, in which event the Exercise Date shall be the next following Business Day).   

“Exercise Notice” means a notice in the form attached as Annex B to the Warrant 

Certificate delivered by the Holder to the Warrant Agent to exercise the Warrant. 
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“Exercise Period” means the period commencing upon the execution and delivery of this 

Agreement by the Company on the date hereof and shall continue up to, and including, the Expiration 

Time.   

“Exercise Price” means the exercise price of the Warrants per Share, as initially set forth 

in Section 3.01(b) and as may be adjusted in accordance with Article IV. 

 “Expiration Time” means 5:00 p.m. New York City time on the fourth anniversary of the 

Effective Date or, if such day is not a Business Day, the next succeeding day that is a Business Day. 

“Fair Market Value” means: 

(i) with respect to the shares of the Common Stock: 

(w) if the shares are listed on a Principal Exchange on the day as of which Fair 

Market Value is being determined, the daily volume-weighted average price of such stock as 

reported in composite transactions for United States exchanges and quotation systems for such 

Exercise Date, as displayed under the heading “Bloomberg VWAP” on the applicable Bloomberg 

page (or if Bloomberg is no longer reporting such price information, such other service reporting 

similar information as shall be selected by the Company) for such shares in respect of the period 

from the scheduled open of trading until the scheduled close of trading of the primary trading 

session on such Exercise Date; or 

(x) if the shares are not listed on a Principal Exchange on the day as of which Fair 

Market Value is being determined, but are listed on any other Exchange, the daily volume-

weighted average price of such stock on such Exchange, as reported by such Exchange, or, if not 

so reported, a service reporting such information as shall be selected by the Company; or 

(y)  if the shares are not traded on an Exchange on the day as of which Fair Market 

Value is being determined but are traded on an Over-the-Counter Market, the average of the high 

bid price and the low ask price for the shares on such day in such Over-the-Counter Market, as 

reported by such Over-the-Counter Market or, if not so reported, a service reporting such 

information as shall be selected by the Company; or 

(z) in the case of securities not covered by clauses (w) through (y) above, the Fair 

Market Value of such securities shall be determined by the Valuation Bank, using one or more 

valuation methods that the Valuation Bank in its best professional judgment determines to be 

most appropriate, assuming such securities are fully distributed and are to be sold in an arm’s-

length transaction and there was no compulsion on the part of any party to such sale to buy or sell 

and taking into account all factors deemed relevant by the Valuation Bank; 

provided that, with respect to any determination of Fair Market Value pursuant to clauses (w) 

through (y) above, the Company, in its good faith determination, shall make appropriate 

adjustments to the daily volume-weighted average price, or bid and ask stock price, to account for 

any stock split, reverse stock split, dividend, distribution or other event requiring any adjustments 

to the Exercise Price or the Warrant Share Number, so as to provide for a consistent 

determination of Fair Market Value over any period of Trading Days as may be specified in this 

Agreement; 

(ii) in the case of cash, the amount thereof; and 
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(iii) in the case of other property, the Fair Market Value of such property shall be 

determined in good faith and in a commercially reasonable manner by the Board of Directors or a 

committee of members of the Board of Directors to whom the Board of Directors expressly delegates 

authority to make determinations of Fair Market Value hereunder. 

“Global Warrant” means a Warrant represented by a Global Warrant Certificate. 

“Global Warrant Certificate” means a global Warrant Certificate in definitive form, with 

the global legend set forth in the form of Warrant Certificate attached as Exhibit A hereto, which is 

deposited with the Depositary or with the Custodian. 

“Holder” means a registered owner of Warrants as set forth in the Registry. 

“Market Disruption Event” means (i) a failure by the Exchange to open for trading during 

its regular trading session or (ii) the occurrence or existence prior to 1:00 p.m. New York City time on 

any day on which the Exchange is open for trading for more than one half-hour period in the aggregate 

during regular trading hours of any suspension or limitation imposed on trading (by reason of movements 

in price exceeding limits permitted by the Exchange or otherwise) in the Common Stock or in any options 

contracts or futures contracts relating to the Common Stock. 

“Officer” means the Chairman of the Board, President, Chief Executive Officer, Chief 

Operating Officer, Chief Financial Officer, General Counsel, Treasurer or Secretary of the Company, any 

Assistant Treasurer or any Assistant Secretary of the Company, and any Executive or Senior Vice 

President or any Vice President (whether or not designated by a number or numbers or word or words 

added before or after the title “Vice President”) of the Company. 

“Officer’s Certificate” means a certificate signed by any Officer. 

“Opinion of Counsel” means a written opinion from legal counsel who is acceptable to 

the Warrant Agent, in its reasonable discretion.  Such counsel may be an employee of or counsel to the 

Company or the Warrant Agent. 

“Over-the-Counter Market” means OTCQX or OTCQB of OTC Markets and the Over-

the-Counter Bulletin Board of Financial Industry Regulatory Authority (or any of their respective 

successors). 

“Person” means an individual, corporation, partnership, joint venture, association, joint-

stock company, limited liability company, limited liability partnership, trust, unincorporated organization, 

or government or any agency or political subdivision thereof or any other entity. 

“Principal Exchange” means each of the following Exchanges: The New York Stock 

Exchange, NYSE American, The NASDAQ Global Market and The NASDAQ Global Select Market (or 

any of their respective successors). 

“Reorganization” means any consolidation, merger, statutory share exchange, business 

combination or similar transaction with a Person, any sale, lease or other transfer to a Person of 

substantially all of the consolidated assets of the Company and its Subsidiaries substantially as an 

entirety, or any recapitalization, reclassification or transaction that results in a change of the Common 

Stock (other than as described in Section 4.01(a)), in each case, in which the Common Stock is converted 

into, is exchanged for or becomes the right to receive Exchange Property.   
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“Securities Act” means the U.S. Securities Act of 1933, as amended, or any successor 

statute, and the rules and regulations promulgated thereunder. 

“Shares” means fully paid and nonassessable shares of Common Stock issuable to a 

Holder upon exercise of a Warrant. 

“Subsidiary” means, with respect to any Person, any corporation, partnership, joint 

venture, limited liability company or other entity (x) of which such Person or a subsidiary of such Person 

is a general partner or (y) of which a majority of the voting securities or other voting interests, or a 

majority of the securities or other interests of which having by their terms ordinary voting power to elect a 

majority of the board of directors or persons performing similar functions with respect to such entity, is 

directly or indirectly owned by such Person and/or one or more subsidiaries thereof. 

“Trading Day” means a day on which (i) no Market Disruption Event occurs and 

(ii) trading in the Common Stock occurs on the Exchange; provided that if the Common Stock is not so 

listed or traded, “Trading Day” means a Business Day. 

“Transfer Agent” means American Stock Transfer & Trust Company, LLC, as transfer 

agent of the Company, and any successor transfer agent.  

“Unit of Exchange Property” means, with respect to any Reorganization, the type and 

amount of Exchange Property that the holder of one share of Common Stock is entitled to receive in such 

Reorganization. 

“Valuation Bank” means an independent, nationally recognized investment bank selected 

by the Company. 

“Warrant Certificate” means any registered certificate (including a Global Warrant 

Certificate) issued by the Company and authenticated by the Warrant Agent under this Agreement 

evidencing Warrants, in the form attached as Exhibit A hereto. 

“Warrant Share Number” means the number of Shares issuable upon exercise of one 

Warrant, as adjusted from time to time pursuant to the terms of this Agreement; provided that following a 

Reorganization, Warrant Shares Number shall mean the number of Units of Exchange Property with 

respect to such Reorganization issuable upon such exercise. 

 Other Definitions. 

 Term 

Defined 

in   Section   

  

“Agreement” ............................................................................................  Recitals 

“Company” ..............................................................................................  Recitals 

“Customer Identification Program” .........................................................  6.10 

“Loss” or “Losses”...................................................................................  5.05(b) 

“Net Settlement” ......................................................................................  3.03(a) 

“NY UCC” ...............................................................................................  2.06 

“Plan”  ......................................................................................................  Recitals 

“Physical Settlement” ..............................................................................  3.03(a) 

“Registry” ................................................................................................  2.03(a) 
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 Term 

Defined 

in   Section   

  

“Spin-Off” ................................................................................................  4.01(d) 

“Valuation Period” ...................................................................................  4.01(d) 

“Warrant” .................................................................................................  Recitals 

“Warrant Agent” ......................................................................................  Recitals 

“Warrant Agent Insolvency Event” .........................................................  5.06(c) 

 

 Rules of Construction. 

Unless the text otherwise requires: 

(a) a defined term has the meaning assigned to it; 

(b) an accounting term not otherwise defined has the meaning assigned to it in 

accordance with United States generally accepted accounting principles as in effect on the date hereof; 

(c) “or” is not exclusive; 

(d) “including” means including, without limitation; and 

(e) words in the singular include the plural and words in the plural include the singular. 

ARTICLE II 

 

WARRANTS 

 Form. 

(a) Global Warrants.  Except as provided in Section 2.04 or 2.05, Warrants, including 

Warrants issued upon any transfer or exchange thereof, shall be issued in the form of one or more Global 

Warrant Certificates, which shall be deposited on behalf of the Company with the Depositary (or, at the 

direction of the Depositary, with the Custodian or such other custodian as the Depositary may direct), and 

registered in the name of the Depositary or a nominee of the Depositary, duly executed by the Company 

and countersigned by the Warrant Agent as hereinafter provided. 

Except as provided in Section 2.04 or 2.05, owners of beneficial interests in Global 

Warrants will not be entitled to receive physical delivery of Definitive Warrants. 

(b) Book-Entry Provisions.  This Section 2.01(b) shall apply only to a Global Warrant 

deposited with, at the direction of or on behalf of the Depositary. 

(i) The Company shall execute and the Warrant Agent shall, in accordance 

with Section 2.02, countersign, either by manual or facsimile or other electronically transmitted 

signature, and deliver one or more Global Warrants that (A) shall be registered in the name of the 

Depositary or the nominee of the Depositary and (B) shall be delivered by the Warrant Agent to 

the Depositary or pursuant to the Depositary’s instructions or held by the Custodian.  Each Global 

Warrant shall be dated the date of its countersignature by the Warrant Agent. 
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(ii) Agent Members shall have no rights under this Agreement with respect 

to any Global Warrant held on their behalf by the Depositary or by the Warrant Agent as the 

custodian of the Depositary or under such Global Warrant except to the extent set forth herein or 

in a Warrant Certificate, and the Depositary may be treated by the Company, the Warrant Agent 

and any agent of the Company or the Warrant Agent as the absolute owner of such Global 

Warrant for all purposes whatsoever.  Notwithstanding the foregoing, nothing herein shall (A) 

prevent the Company, the Warrant Agent or any agent of the Company or the Warrant Agent 

from giving effect to any written certification, proxy or other authorization furnished by the 

Depositary or (B) impair, as between the Depositary and the Agent Members, the operation of 

customary practices of the Depositary governing the exercise of the rights of a holder of a 

beneficial interest in any Global Warrant.  The rights of beneficial owners in a Global Warrant 

shall be exercised through the Depositary subject to the applicable procedures of the Depositary, 

except to the extent set forth herein or in a Warrant Certificate.     

(c) Warrant Certificates.  Warrant Certificates shall be in substantially the form attached 

as Exhibit A hereto and shall be typed, printed, lithographed or engraved or produced by any combination 

of such methods or produced in any other manner permitted by the rules of any securities exchange on 

which the Warrants may be listed, all as determined by the Officer or Officers executing such Warrant 

Certificates, as evidenced by their execution thereof.  Any Warrant Certificate shall have such insertions 

as are appropriate or required by this Agreement and may have such letters, numbers or other marks of 

identification and such legends or endorsements, stamped, printed, lithographed or engraved thereon, (i) 

as the Company may deem appropriate and as are not inconsistent with the provisions of this Agreement 

(and which letters, numbers, marks of identification, legends or endorsements do not affect the rights, 

duties, immunities or obligations of the Warrant Agent), (ii) as may be required to comply with this 

Agreement, any applicable law or any rule of any securities exchange on which the Warrants may be 

listed, or (iii) as may be necessary to conform to customary usage. 

 Execution and Countersignature. 

(a) Execution by the Company.  At least one Officer shall sign the Warrant Certificates 

for the Company by manual or facsimile or other electronically transmitted signature.  If an Officer whose 

signature is on a Warrant Certificate no longer holds that office at the time the Warrant Agent 

countersigns the Warrant Certificate, the Warrants evidenced by such Warrant Certificate shall be valid 

nevertheless. 

(b) Countersignature by the Warrant Agent.  The Warrant Agent shall initially 

countersign, either by manual or facsimile or other electronically transmitted signature, and deliver 

Warrant Certificates evidencing, in the aggregate, [insert number of shares of Common Stock equal to 5% 

of the number of fully-diluted shares of Common Stock as of the Effective Date of the Plan (assuming all 

shares of Common Stock issuable under the Rights Offering, the Exit Premium and the Backstop 

Commitment Premium have been issued) and not including any Common Stock that may be issued 

pursuant to the MIP] Warrants.  Each Warrant Certificate shall be dated the date of its countersignature 

by the Warrant Agent. 

(c) Subsequent Issue of Warrant Certificates.  At any time and from time to time after 

the execution of this Agreement, the Warrant Agent shall upon receipt of a written order of the Company 

signed by an Officer countersign, by either manual or facsimile or other electronically transmitted 

signature, and issue a Warrant Certificate evidencing the number of Warrants specified in such order; 

provided that the Warrant Agent shall be entitled to receive, in connection with such countersignature of 

Warrants described in this Section 2.02(c), an Officer’s Certificate and an Opinion of Counsel of the 
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Company to the effect that issuance and execution of such Warrants is authorized or permitted by this 

Agreement and the organizational documents of the Company.  Such written order of the Company shall 

specify the number of Warrants to be evidenced on the Warrant Certificate to be countersigned, the date 

on which such Warrant Certificate is to be countersigned and the number of Warrants then authorized.  

Each Warrant Certificate shall be dated the date of its countersignature by the Warrant Agent.   

(d) Validity of Warrant Certificates.  The Warrants evidenced by a Warrant Certificate 

shall not be valid until an authorized signatory of the Warrant Agent countersigns the Warrant Certificate 

either manually or by facsimile or other electronically transmitted signature.  Such signature shall be 

solely for the purpose of authenticating the Warrant Certificate and shall be conclusive evidence that the 

Warrant Certificate so countersigned has been duly authenticated and issued under this Agreement.  

Countersigned Warrant Certificates may be delivered, notwithstanding the fact that the persons or any one 

of them who countersigned the Warrants shall have ceased to be proper signatories prior to the delivery of 

such Warrants or were not proper signatories on the date of this Agreement. 

 Registry. 

(a) Registration Generally.  The Warrants shall be issued in registered form only.  The 

Warrant Agent shall keep a registry (the “Registry”) of the Warrant Certificates and of their transfer and 

exchange.  The Registry shall show the names and addresses of the respective Holders and the date and 

number of Warrants evidenced on the face of each of the Warrant Certificates, and record all exchanges, 

exercise, cancellation and transfers of the Warrants.  Any Warrant Certificate may be surrendered for 

transfer, cancellation, exchange or exercise, in accordance with its terms, at the office of the Warrant 

Agent designated for such purpose.  The Company and the Warrant Agent may deem and treat any Person 

in whose name a Warrant Certificate is registered in the Registry as the absolute owner of such Warrant 

Certificate for all purposes whatsoever and neither the Company nor the Warrant Agent shall be affected 

by notice to the contrary.  

(b) Registration of Global Warrants.  The Holder of any Global Warrant will be the 

Depositary or a nominee of the Depositary in whose name such Global Warrant is registered.  The 

Warrant holdings of Agent Members will be recorded on the books of the Depositary.  The beneficial 

interests in any Global Warrant held by customers of Agent Members will be reflected on the books and 

records of such Agent Members, and neither the Warrant Agent, the Company nor the Depositary shall be 

responsible for recording such beneficial interests or their exchange exercise, cancellation of transfer. 

 Transfer and Exchange. 

(a) Generally.  Subject to compliance with applicable securities laws and the 

requirements set forth in this Agreement, each Warrant Certificate and all rights thereunder are 

transferable, in whole or in part, upon the books of the Company (or an agent duly appointed by the 

Company) by the Holder thereof in person or by duly authorized attorney, and one or more new Warrant 

Certificates shall be made and delivered by the Company, of the same tenor and date as the applicable 

Warrant Certificate so delivered but registered in the name of one or more transferees, upon surrender of 

such Warrant Certificate, duly endorsed, to the Warrant Agent.  All expenses and other charges payable in 

connection with the preparation, execution and delivery of the new Warrant Certificate pursuant to this 

Section 2.04(a) shall be paid by the Company, except the Holder of the old Warrant Certificate 

surrendered for transfer shall pay to the Company a sum sufficient to cover any documentary, stamp or 

similar issue or transfer tax due because the name of the Holder of the new Warrant Certificate issued 

upon such transfer is different from the name of the Holder of the old Warrant Certificate surrendered for 

transfer. 
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(b) Transfer and Exchange of Global Warrants.  

(i) In the case of a Warrant Certificate that is a Global Warrant, then so long 

as the Global Warrant is registered in the name of the Depositary, (a) the holders of beneficial 

interests in the Warrants evidenced thereby shall have no rights under the Warrant Certificate 

with respect to such Global Warrant held on their behalf by the Depositary or the Custodian, and 

(b) the Depositary may be treated by the Company, the Warrant Agent and any agent of the 

Company or the Warrant Agent as the absolute owner of such Global Warrant for all purposes 

whatsoever, except, in each case, to the extent set forth herein.  Accordingly, any such owner’s 

beneficial interest in the Global Warrant will be shown only on, and the transfer of such interest 

shall be effected only through, records maintained by the Depositary or the Agent Members, and 

neither the Company nor the Warrant Agent shall have any responsibility with respect to such 

records maintained by the Depositary or the Agent Members.  Notwithstanding the foregoing, 

nothing herein shall (i) prevent the Company, the Warrant Agent or any agent of the Company or 

the Warrant Agent from giving effect to any written certification, proxy or other authorization 

furnished by the Depositary or (ii) impair, as between the Depositary and the Agent Members, the 

operation of customary practices governing the exercise of the rights of a holder of a beneficial 

interest in any Warrant.  Except as otherwise may be provided in this Agreement, the rights of 

beneficial owners in a Global Warrant shall be exercised through the Depositary subject to the 

applicable procedures of the Depositary.  Any holder of any Global Warrant shall, by acceptance 

of such Global Warrant, agree that (x) ownership of a beneficial interest in the Warrants 

represented thereby shall be required to be reflected in book-entry form and (y) the transfer and 

exchange of Global Warrants or beneficial interests therein shall be effected through the book-

entry system maintained by the Depositary, in accordance with this Agreement and the Warrant 

Certificates and the procedures of the Depositary therefor.  

(ii) Notwithstanding any other provisions of this Agreement (other than the 

provisions set forth in Section 2.05), a Global Warrant may only be transferred as a whole, and 

not in part, and only by (A) the Depositary, to a nominee of the Depositary, (B) a nominee of the 

Depositary, to the Depositary or another nominee of the Depositary, or (C) the Depositary or any 

such nominee to a successor Depositary or its nominee. 

(iii) In the event that a Global Warrant is exchanged for Definitive Warrants 

pursuant to Section 2.05, such Warrants may be exchanged only in accordance with the 

provisions of this Section 2.04 and Section 2.05 and such other procedures as may from time to 

time be adopted by the Company that are not inconsistent with the terms of this Agreement or of 

any Warrant Certificate. 

(c) Cancellation or Adjustment of Global Warrant.  At such time as all beneficial 

interests in a Global Warrant have been exchanged for Definitive Warrants, repurchased, exercised or 

canceled, such Global Warrant shall be returned by the Depositary for cancellation or retained and 

canceled by the Warrant Agent.  At any time prior to such cancellation, if any beneficial interest in a 

Global Warrant is exchanged (including, without limitation, for Definitive Warrants), repurchased, 

exercised or canceled, the number of Warrants represented by such Global Warrant shall be reduced and 

the Warrant Agent shall make an adjustment on its books and records to reflect such reduction; provided 

that, in the case of an adjustment on account of an exercise of Warrants, the Warrant Agent shall have no 

duty or obligation to make such adjustment until it has received notice from the Holder of the amount 

thereof. 
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(d) Obligations with Respect to Transfers and Exchanges of Warrants. 

(i) To permit registrations of transfers and exchanges, the Company shall 

execute and the Warrant Agent shall, upon the relevant Holder’s delivery to the Warrant Agent of 

the applicable Warrant Certificate to be transferred in whole or in part and satisfaction of the 

other requirements for such transfer as set forth herein, countersign, either by manual or facsimile 

or other electronically transmitted signature, new Global Warrants and Definitive Warrants as 

required pursuant to the provisions of Section 2.02 and this Section 2.04. In addition, a transferor 

of a Global Warrant or a Definitive Warrant shall deliver to the Warrant Agent a written 

instruction of transfer in the form attached to the Warrant Certificate as Annex C, duly executed 

by the Holder thereof or by its attorney, duly authorized in writing.  Additionally, prior to 

registration of any transfer or exchange of a Warrant, the requirements for the Warrant issued 

upon such transfer or exchange to be issued in a name other than the Holder shall be met.  Such 

requirements include, inter alia, a signature guarantee from an eligible guarantor institution 

participating in a signature guarantee program approved by the Securities Transfer Association (at 

a guarantee level reasonably acceptable to the Company’s transfer agent), and any other 

reasonable evidence of authority that may be required by the Warrant Agent.  Upon satisfaction 

of the conditions in this clause (i), the Warrant Agent shall, in accordance with such instructions, 

register the transfer or exchange of the relevant Global Warrant or Definitive Warrant. 

(ii) No service charge shall be made to a Holder for any registration of 

transfer or exchange, but the Company may require payment from a Holder of a sum sufficient to 

cover any transfer tax, assessments or similar governmental charge payable in connection 

therewith as set forth in Section 2.10. The Warrant Agent shall have no duty or obligation 

pursuant to any Section of this Agreement requiring the payment of taxes, assessments, and/or 

governmental charges, unless and until the Warrant Agent is satisfied that all such taxes, 

assessments, and/or governmental charges have been paid. 

(iii) Each Warrant Certificate shall be exchangeable, upon the surrender 

thereof by the Holder to the Warrant Agent, for a new Warrant Certificate or Warrant Certificates 

of like tenor and representing the same aggregate number of Warrants. 

(iv) All Warrants issued upon any transfer or exchange pursuant to the terms 

of this Agreement shall be the valid obligations of the Company, entitled to the same benefits 

under this Agreement as the Warrants surrendered upon such transfer or exchange. 

(e) No Obligation of the Warrant Agent. 

(i) The Warrant Agent shall have no responsibility or obligation to any 

owner of a beneficial interest in a Global Warrant, any Agent Member or other Person with 

respect to the accuracy of the records of the Depositary or its nominee or of any participant or 

member thereof, with respect to any beneficial ownership interest in the Warrants represented by 

such Global Warrant or with respect to the delivery to any Agent Member, beneficial owner or 

other Person (other than the Depositary) of any notice or the payment of any amount, under or 

with respect to such Warrants.  All notices and communications to be given to the Holders and all 

payments to be made to Holders under the Warrants shall be given or made only to or upon the 

order of the Holders (which shall be the Depositary or its nominee in the case of a Global 

Warrant).  Except as set forth herein, the rights of owners of beneficial interests in any Global 

Warrant shall be exercised only through the Depositary subject to the applicable rules and 

procedures of the Depositary.  The Warrant Agent may rely and shall be fully protected in relying 
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upon information furnished by the Depositary with respect to its members, participants and any 

beneficial owners. 

(ii) The Warrant Agent shall have no obligation or duty to monitor, 

determine or inquire as to compliance with any restrictions on transfer imposed under this 

Agreement or under applicable law with respect to any transfer of any interest in any Warrant 

(including any transfer between or among the Agent Members or beneficial owners in any Global 

Warrant) other than to require delivery of such certificates and other documentation or evidence 

as are expressly required by, and to do so if and when expressly required by, the terms of this 

Agreement and the Warrant Certificate, and to examine the same to determine substantial 

compliance as to form with the express requirements hereof and thereof. 

 Definitive Warrants. 

(a) Issuance of Definitive Warrants.  Beneficial interests in a Global Warrant deposited 

with the Depositary or with the Custodian pursuant to Section 2.01 shall be transferred to each beneficial 

owner thereof in the form of Definitive Warrants evidencing a number of Warrants equivalent to such 

owner’s beneficial interest in such Global Warrant, in exchange for such Global Warrant, only if such 

transfer complies with Section 2.04 and (i) the Depositary notifies the Company in writing that it is 

unwilling or unable to continue as Depositary for such beneficial interests represented by such Global 

Warrant or if at any time the Depositary ceases to be a “clearing agency” registered under the Exchange 

Act and, in each such case, a successor Depositary is not appointed by the Company within 90 days of 

such notice, or (ii) the Company, in its sole reasonable discretion, notifies the Warrant Agent in writing 

that it elects to cause the issuance of Definitive Warrants under this Agreement.  

(b) Surrender of Global Warrants and Exchange for Definitive Warrants.  A Global 

Warrant shall be exchanged for Definitive Warrants, and Definitive Warrants may be transferred or 

exchanged for a beneficial interest in a Global Warrant, only at such times and in the manner specified in 

this Agreement.  The holder of a Global Warrant may grant proxies and otherwise authorize any person, 

including Agent Members and persons that may hold beneficial interests in such Global Warrant through 

Agent Members, to take any action that a Holder is entitled to take under a Warrant Certificate or this 

Agreement.  If beneficial ownership interests in a Global Warrant are to be exchanged for Definitive 

Warrants pursuant to this Section 2.05, appropriate adjustment shall be made to the Global Warrant as 

provided in Section 2.04(c), and the Warrant Agent shall countersign, either by manual or facsimile or 

other electronically transmitted signature, and deliver to each beneficial owner of such interests in the 

name of such beneficial owner, Definitive Warrants evidencing a number of Warrants equivalent to such 

beneficial owner’s beneficial interest in the Global Warrant.  The Warrant Agent shall register such 

exchange in the Registry, and if the entire Global Warrant has been exchanged for Definitive Warrants 

the surrendered Global Warrant shall be canceled by the Warrant Agent. 

(c) Validity of Definitive Warrants.  All Definitive Warrants issued upon exchange 

pursuant to this Section 2.05 shall be the valid obligations of the Company, evidencing the same 

obligations of the Company and entitled to the same benefits under this Agreement as the Global Warrant, 

or portion thereof, surrendered upon such exchange. 

(d) Definitive Warrant Certificates.  In the event of the occurrence of any of the events 

specified in Section 2.05(a), the Company will promptly make available to the Warrant Agent a 

reasonable supply of Definitive Warrants in definitive, fully registered form.   
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(e) No Liability.  Neither the Company nor the Warrant Agent will be liable or 

responsible for any registration or transfer of any Warrants that are registered or to be registered in the 

name of a fiduciary or the nominee of a fiduciary. 

 Replacement Certificates. 

If a mutilated Warrant Certificate is surrendered to the Warrant Agent or if the Holder of 

a Warrant Certificate provides evidence reasonably satisfactory to the Company and the Warrant Agent 

that the Warrant Certificate has been lost, destroyed or wrongfully taken, the Company shall issue and the 

Warrant Agent shall countersign, by either manual or facsimile or other electronically transmitted 

signature, a replacement Warrant Certificate of like tenor and representing an equivalent number of 

Warrants, if the reasonable requirements of the Warrant Agent and Section 8-405 of the Uniform 

Commercial Code as in effect in the State of New York (the “NY UCC”) are met.  In the case of the 

Warrant Certificate that is lost, destroyed or wrongfully taken, if required by the Warrant Agent or the 

Company, such Holder shall furnish an indemnity sufficient in the judgment of the Company and the 

Warrant Agent to protect the Company and the Warrant Agent from any loss that either of them may 

suffer if a Warrant Certificate is replaced.  The Company and the Warrant Agent may charge the Holder 

for their reasonable, out-of-pocket expenses in replacing a Warrant Certificate prior to issuing and 

delivering a replacement Warrant Certificate to such Holder.  Every replacement Warrant Certificate (i) 

shall evidence an additional obligation of the Company and (ii) shall be entitled to the same benefits of 

this Agreement equally and proportionately with any and all other Warrant Certificates.  If a Warrant 

Certificate is replaced pursuant to this Section 2.06, the Warrants evidenced thereby cease to be 

outstanding, unless the Warrant Agent and the Company receive proof satisfactory to them that the 

replaced Warrant Certificate is held by a protected purchaser (as defined in Section 8-303 of the NY 

UCC). 

 Outstanding Warrants. 

Subject to Section 6.02, the Warrants outstanding at any time are all Warrants evidenced 

on all Warrant Certificates authenticated by the Warrant Agent, as the same, in the case of Global 

Warrants, may be adjusted for exercise as provided in Section 2.04(c), except for those canceled by it and 

those delivered to it for cancellation. 

 Cancellation. 

The Warrant Agent and no one else shall cancel and destroy all Warrant Certificates 

surrendered for transfer, exchange, replacement, exercise or cancellation and deliver a certificate of such 

destruction to the Company unless the Company directs the Warrant Agent to deliver any canceled 

Warrant Certificates to the Company.  The Company may not issue new Warrant Certificates to replace 

Warrant Certificates to the extent they evidence Warrants that have been exercised. 

 CUSIP Numbers. 

In issuing the Warrants, the Company may use CUSIP numbers (if then generally in use) 

and, if so, the Warrant Agent shall use CUSIP numbers in notices as a convenience to Holders; provided 

that any such notice may state that no representation is made as to the correctness of such CUSIP numbers 

either as printed on the Warrant Certificates or as contained in any notice and that reliance may be placed 

only on the other identification numbers printed on the Warrant Certificates. 
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 Charges, Taxes and Expenses; Withholding and Reporting 

Requirements. 

(a) No Charge.  Issuance of Shares in certificated or book-entry form to a Holder upon 

the exercise of Warrants evidenced by any Warrant Certificate shall be made without charge to the Holder 

for any documentary, stamp or similar issue or transfer taxes (other than any such taxes due because the 

Holder requests such Shares to be issued in a name other than the Holder’s name) or other incidental 

expense in respect of the issuance of such Shares, all of which such taxes, if any, and expenses shall be 

paid by the Company.  The Holder shall pay to the Company a sum sufficient to cover any documentary, 

stamp or similar issue or transfer taxes due because the Holder requests Shares to be issued in a name 

other than the Holder’s name, and the Company may refuse to deliver any such Shares until it receives a 

sum sufficient to pay such taxes. 

(b) Withholding and Reporting.  The Company shall comply with all applicable tax 

withholding and reporting requirements imposed by any governmental unit, and all distributions, 

including deemed distributions (or other situations requiring withholding under applicable law), pursuant 

to the Warrants will be subject to applicable withholding and reporting requirements.  Notwithstanding 

any provision to the contrary, the Company will be authorized to take any actions that may be necessary 

or appropriate to comply with such withholding and reporting requirements, which may include (but are 

not limited to) (i) applying a portion of any cash distribution or consideration to be made under the 

Warrants to pay applicable withholding taxes, (ii) liquidating a portion of any non-cash distribution or 

consideration to be made or paid (including Common Stock issuable upon exercise of the Warrants) under 

the Warrants to generate sufficient funds to pay applicable withholding taxes, and/or (iii) establishing any 

other mechanisms the Company believes are reasonable and appropriate, including requiring Holders to 

submit appropriate tax and withholding certifications (such as IRS Forms W-9 and the appropriate IRS 

Forms W-8, as applicable) or requiring Holders to promptly pay the withholding tax amount to the 

Company in cash as a condition of receiving the benefit of any adjustment pursuant to Article IV. 

 Proxies. 

The Holder of a Global Warrant may grant proxies and otherwise authorize any Person, 

including Agent Members and Persons that may hold beneficial interests through Agent Members, to take 

any action that a Holder is entitled to take under this Agreement or the Warrants in accordance with the 

Depositary’s and the relevant Agent Member’s customary procedures. 

ARTICLE III 

 

EXERCISE TERMS 

 Exercise. 

(a) Exercise Period.  The Warrants may be exercised only during the period 

commencing on the Effective Date and expiring at the Expiration Time.  At the Expiration Time, 

the Warrants will become void and without further legal effect, and all rights thereunder and all 

rights in respect thereof under this Agreement shall cease as of such time. 

(b) Exercise Price.  The Exercise Price for each Warrant shall initially be $[insert 

value of one Share based on total equity value of $3.0 billion], subject to adjustment as provided 

herein. 
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The Exercise Price in connection with Physical Settlement of the exercise of a Definitive 

Warrant may be paid either by wire transfer of immediately available funds to an account designated by 

the Company or by certified or official bank check or bank cashier’s check payable to the order of the 

Warrant Agent.  The Exercise Price in connection with Physical Settlement of the exercise of a Global 

Warrant shall be paid in accordance with the practice and procedures of the Depositary and its Agent 

Members. 

All funds received by the Warrant Agent under this Agreement that are to be distributed 

or applied by the Warrant Agent in the performance of the services hereunder (the “Funds”) shall be held 

by the Warrant Agent for the benefit of the Company, as agent for the Company and deposited in one or 

more bank accounts to be maintained by the Warrant Agent for the benefit of the Company, in its name as 

agent for the Company. Until paid pursuant to the terms of this Agreement, the Warrant Agent will hold 

the Funds through such accounts in: deposit accounts of commercial banks with Tier 1 capital exceeding 

$1 billion or with an average rating above investment grade by S&P (LT Local Issuer Credit Rating), 

Moody’s (Long Term Rating) and Fitch Ratings, Inc. (LT Issuer Default Rating) (each as reported by 

Bloomberg Finance L.P.). The Warrant Agent shall have no responsibility or liability for any diminution 

of the Funds that may result from any deposit made by the Warrant Agent in accordance with this 

paragraph, including any losses resulting from a default by any bank, financial institution or other third 

party. The Warrant Agent may from time to time receive interest, dividends or other earnings in 

connection with such deposits. The Warrant Agent shall not be obligated to pay such interest, dividends 

or earnings to the Company.  

The Warrant Agent shall forward funds received for Warrant exercises as promptly as 

practicable after receipt thereof and in any event not later than the fifth business day of the following 

month by bank wire transfer to an account designated by the Company. 

(c) Warrant Share Number.  The Warrant Share Number shall initially be one, 

subject to adjustment as provided in this Agreement. 

 Manner of Exercise. 

(a) Global Warrants.  In the case of Warrants represented by a Global Warrant 

Certificate, the Warrants shall be exercisable, at any time or from time to time during the Exercise Period, 

in accordance with the practices and procedures of the Depositary and the relevant Agent Member. 

Following any such exercise, the number of Warrants represented by the applicable 

Global Warrant Certificate shall be reduced in accordance with the procedures of the Depositary, whether 

or not an adjustment is made to Annex A to such Global Warrant Certificate, so that the number of 

Warrants represented thereby will be equal to the number of Warrants theretofore represented by such 

Global Warrant Certificate less the number of Warrants then exercised. 

An Agent Member, and any Person authorized by such Agent Member, may, without the 

consent of the Warrant Agent or any other Person, on its own behalf and on behalf of the owner of a 

beneficial interest in the Global Warrant for which it is acting, enforce this Agreement and the Global 

Warrant, including its or such beneficial owner’s right to exercise and receive beneficial ownership of 

Shares issuable upon exercise of the Global Warrant, and may institute and maintain any suit, action or 

proceeding against the Company to enforce its rights in respect thereof. 
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(b) Definitive Warrants.  In the case of Warrants represented by a Definitive Warrant 

Certificate, the Warrants shall be exercisable, at any time or from time to time during the Exercise Period, 

by  

(i) the surrender of the applicable Warrant Certificate to the Warrant Agent 

and the delivery to the Warrant Agent of the Exercise Notice annexed hereto, duly completed and 

executed (or to the Company or to such other office or agency of the Company in the United 

States as the Company may designate by notice in writing to the Warrant Agent pursuant to 

Section 6.03 and the Warrant Agent shall cause such notice to be sent or communicated to the 

Holders and owners of a beneficial interest in a Global Warrant pursuant to Section 6.03), 

together with payment for transfer taxes as set forth in Section 2.10 and  

(ii) if Physical Settlement is validly elected in accordance with Section 

3.03(b), paying to the Company the applicable aggregate Exercise Price.  

Whenever some, but not all, of the Warrants represented by such Definitive Warrant Certificate are 

exercised, the exercising Holder shall be entitled, at the request of such Holder, to receive from the 

Company within a reasonable time, and in any event not exceeding five (5) Business Days, a new 

Definitive Warrant Certificate in substantially identical form representing the number of Warrants equal 

to the number of Warrants theretofore represented by the surrendered Definitive Warrant Certificate less 

the number of Warrants then exercised. 

(c) Warrants Exercised in Full.  If any Warrant Certificate shall have been exercised in 

full, the Warrant Agent shall promptly cancel such certificate following its receipt thereof from the 

Holder or the Depositary, as applicable. 

(d) Transfer Books.  The Company will not close its transfer books in respect of the 

Warrants during the Company’s regular and customary business hours in any manner that interferes with 

the timely transfer and exercise of the Warrants. 

 Settlement. 

(a) Manner of Settlement.  A Holder that exercises a Warrant may elect to either (i) pay 

the applicable Exercise Price in respect of such Warrant to the Company (“Physical Settlement”) or (ii) 

net settle such Warrant in accordance with Section 3.03(c) in lieu of paying the Exercise Price (“Net 

Settlement”).  In the case of Global Warrants, Net Settlement shall be elected in accordance with the 

practices and procedures of the Depositary.  In the case of Definitive Warrants, Net Settlement shall be 

elected by marking the applicable box in the relevant Exercise Notice. 

(b) Physical Settlement.  In the event Physical Settlement is elected in respect of the 

exercise of Warrants, the Company shall issue to the Holder, in accordance with Section 3.04 below, a 

number of Shares for each Warrant so exercised equal to the Warrant Share Number as of the Exercise 

Date. 

(c) Net Settlement.  In the event that Net Settlement is elected in respect of the exercise 

of Warrants, the Company shall issue to the Holder, in accordance with Section 3.04 below, a number of 

Shares for each Warrant so exercised equal to the greater of (x) zero and (y) “X” as determined pursuant 

to the following formula: 
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X = Y  x 
(A – B) 

A 

 

Where: 

Y = the Warrant Share Number (as of the Exercise Date); 

A = the Fair Market Value of one share of the Common Stock (as of the Exercise Date); 

and  

B = the Exercise Price (as of the Exercise Date). 

The Company shall make all calculations under this Section 3.03, and the Warrant Agent 

shall have no duty or obligation to verify or confirm the Company’s calculations.   

 Issuance of Shares; Authorization. 

(a) Global Warrants.  Shares issuable upon exercise of Global Warrants shall be 

issued and delivered in accordance with the practices and procedures of the Depositary.  The 

Company shall use commercially reasonable efforts to cause the Transfer Agent to cooperate with 

the Depositary and the applicable Agent Member in order to effect the issuance and delivery of 

Shares in accordance with such practices and procedures. 

(b) Definitive Warrants.  Shares issuable upon exercise of the Definitive Warrants shall 

be issued in book-entry format.  The Company shall cause the Transfer Agent, as promptly as practical 

but in any event no later than four (4) Business Days after the Exercise Date, to cooperate with the Agent 

Member designated by the Holder on the Exercise Form in order that the Shares will be issued, delivered 

and credited to the account of the Agent Member at the Depositary for the benefit of the Holder through 

the Deposit/Withdrawal at Custodian (DWAC) function of the Depositary or such other function as may 

be adopted by the Depositary for that purpose. Notwithstanding the foregoing, if, at the time of the 

exercise of any Definitive Warrant, the Depositary notifies the Company in writing that it is unwilling or 

unable to continue as Depositary for the shares issuable upon exercise of such Definitive Warrant or if at 

any time the Depositary ceases to be a “clearing agency” registered under the Exchange Act and, in each 

such case, a successor Depositary is not appointed by the Company within 90 days of such notice, the 

Company shall issue the Shares in such name or names as indicated on the Exercise Notice, provided the 

Holder shall have furnished the Company with the appropriate tax identification information and, if the 

Shares are to be issued in the name of any Person other than the Holder, evidence of the payment of any 

required transfer or similar tax shall have been furnished to the Company.  At the option of the Company, 

the Shares may either be represented by certificates or issued through direct registration on the books and 

records of the Transfer Agent.  If the Shares are issued in certificated form, the Company shall physically 

deliver the certificates representing the Shares to the address specified in the Exercise Notice.  The 

Company shall cause the Shares to be issued and delivered as aforesaid, as promptly as practical but in 

any event no later than four (4) Business Days after the Exercise Date. 

(c) Valid Issuance; Timing of Issuance.  The Company represents, warrants and 

covenants that any Shares issued upon the exercise of Warrants in accordance with the provisions of this 

Agreement shall be duly and validly authorized and issued, fully paid and nonassessable and free from all 

liens and charges (other than liens or charges created by a Holder).  The Company will use its reasonable 

best efforts to ensure that the Shares may be issued without violation of any law or regulation applicable 
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to the Company or of any requirement applicable to the Company of any securities exchange on which 

the Shares are listed or traded. 

The Shares (or other securities or property to which the exercising Holder is entitled 

pursuant to this Agreement) issuable or deliverable upon the exercise of Warrants shall be deemed to have 

been issued or delivered for all purposes as of the close of business on the applicable Exercise Date, 

notwithstanding that the stock transfer books of the Company may then be closed or certificates or other 

evidence of ownership representing such Shares (or other securities or property) may not be actually 

delivered or entered on such date.  

(d) No Rights as Stockholder.  Nothing contained in this Agreement or the Warrants 

shall be construed as conferring upon the Holders the right to vote or to consent or to receive notice as 

stockholders in respect of the meetings of stockholders or the election of directors of the Company or any 

other matter, or any rights whatsoever, including the right to receive dividends or other distributions, as 

stockholders of the Company, or the right to share in the assets of the Company in the event of its 

liquidation, dissolution or winding up, except in respect of Common Stock received following exercise of 

Warrants.  In addition, nothing contained in this Agreement or the Warrants shall be construed as 

imposing any liabilities on the Holder as a stockholder of the Company, whether such liabilities are 

asserted by the Company or by creditors of the Company. 

 No Fractional Shares or Scrip.   

No fractional Shares or scrip representing fractional Shares shall be issued upon any 

exercise of Warrants.  In lieu of any fractional Share to which a Holder would otherwise be entitled upon 

an exercise of Warrants, such Holder shall be entitled to receive a cash payment equal to the value of such 

fractional Share based on the Fair Market Value of the Common Stock as of the applicable Exercise Date. 

The number of full Shares that shall be issuable upon an exercise of Warrants by a Holder at any time 

shall be computed on the basis of the aggregate number of Shares which may be issuable pursuant to the 

Warrants being exercised by that Holder at that time.  Whenever a payment for fractional Shares is to be 

made by the Warrant Agent under any section of this Agreement, the Company shall (i) provide to the 

Warrant Agent in reasonable detail the facts related to such payments and the prices and/or formulas 

utilized in calculating such payments, and (ii) provide sufficient monies to the Warrant Agent in the form 

of fully collected funds to make such payments. 

Any Holder, or any owner of a beneficial interest in a Global Warrant, by its acceptance 

of a Warrant Certificate, expressly agrees to receive cash in lieu of any fractional Share in accordance 

with this Section 3.05 and waives its right to receive a physical certificate representing such fractional 

Share upon exercise of any Warrant. 

 Covenants Relating to Common Stock Issuable Upon Warrant Exercise. 

(a) Common Stock Reserve.  The Company will at all times reserve and keep available, 

out of its authorized but unissued Common Stock, a number of shares of Common Stock sufficient for the 

exercise in full of all outstanding Warrants.  The Company shall not take any action that would require an 

adjustment of the Warrant Share Number if as a result thereof the aggregate number of Shares issuable 

upon exercise of the outstanding Warrants, together with all shares of Common Stock then outstanding 

and all shares of Common Stock then issuable upon the exercise of, or underlying, all outstanding 

options, warrants, conversion and other rights (without duplication), would exceed the total number of 

shares of Common Stock then authorized by its Charter. 
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(b) Listing.  To the extent the shares of Common Stock are then listed on an Exchange, 

the Company will procure, at its sole expense, the listing of the Shares issuable upon exercise of the 

Warrants, subject to issuance or notice of issuance, on all Exchanges on which the Common Stock is then 

listed or traded.  For the avoidance of doubt, the Company shall have no obligation to cause the Warrants 

to be listed or traded on any Exchange or Over-the-Counter Market or any other similar market of any 

kind. 

(c) Common Stock Certificates.  If and to the extent that Shares shall be issuable in 

certificated form upon exercise of Definitive Warrants in accordance with the terms of this Agreement, 

the Company shall so notify the Warrant Agent.  The Warrant Agent shall thereafter be authorized to 

request from time to time from the Transfer Agents stock certificates required to honor the exercise of 

outstanding Definitive Warrants, and the Company shall authorize and direct the Transfer Agent to 

comply with all such requests of the Warrant Agent.  The Company shall supply the Transfer Agent with 

duly executed stock certificates for such purposes and shall provide or otherwise make available any cash 

that may be payable upon exercise of Warrants in lieu of the issuance of fractional Shares. 

(d) No Impairment.  The Company will not, by amendment of its Charter or through any 

reorganization, transfer of assets, consolidation, merger, dissolution, issue or sale of securities or any 

other voluntary action, intentionally avoid the observance or performance of any of the terms to be 

observed or performed by the Company under this Agreement, but will at all times in good faith assist in 

the carrying out of all the provisions of this Agreement and each Warrant Certificate. 

 Exercise Calculations. 

To the extent applicable, the Company shall calculate and transmit to the Warrant Agent, 

and the Warrant Agent shall have no obligation under this Agreement to calculate, the number of Shares 

deliverable pursuant to any exercise of Warrants.  The number of Shares to be issued on such exercise 

will be determined by the Company, with written notice thereof to the Warrant Agent.  The Warrant 

Agent shall have no duty or obligation to investigate or confirm whether the Company’s determination of 

the number of Shares to be issued on such exercise is accurate or correct. 

ARTICLE IV 

 

ANTI-DILUTION PROVISIONS 

 Anti-dilution Adjustments; Notice of Adjustment.  

The Exercise Price and the Warrant Share Number shall be subject to adjustment from 

time to time as set forth in this Section 4.01; provided that no single event shall give rise to an adjustment 

under more than one subsection of this Section 4.01 (other than in the case of a dividend or other 

distribution of different types of property, in which case Section 4.01(a), 4.01(b), 4.01(c) or 4.01(d) shall 

apply to the appropriate parts of each such dividend or distribution); provided further that any issuance of 

Common Stock upon exercise of the Warrants shall not itself give rise to any adjustment under this 

Section 4.01. 

(a) Stock Splits, Reverse Splits and Dividends.  The Exercise Price and Warrant Share 

Number shall be adjusted pursuant to the formulas below in the event the Company (i) pays a dividend or 

makes any other distribution with respect to its Common Stock solely in shares of its Common Stock, 

(ii) subdivides or reclassifies its outstanding shares of Common Stock into a greater number of shares or 

(iii) combines or reclassifies its outstanding shares of Common Stock into a smaller number of shares.  
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Such adjustments shall become effective (x) in the case of clause (i) above, at the open of business on the 

ex-date for such dividend or distribution or (y) in the case of clause (ii) or (iii) above, at the open of 

business on the effective date of such event.  In the event that a dividend or distribution described in 

clause (i) above is not so paid or made, the Exercise Price and the Warrant Share Number shall be 

readjusted, effective as of the date when the Board of Directors determines not to make such dividend or 

distribution, as the case may be, to be the Exercise Price and the Warrant Share Number that would be in 

effect if such dividend or distribution had not been declared.   

 

 

Na = Nb  x 
Oa  

Ob 

   

 

 

Ea = Eb  x 
Ob  

Oa 

 

Where: 

Nb = Warrant Share Number before the adjustment 

Na = Warrant Share Number after the adjustment 

Eb = Exercise Price before the adjustment 

Ea = Exercise Price after the adjustment 

Ob = Number of shares of Common Stock outstanding immediately before the transaction 

in question 

Oa = Number of shares of Common Stock outstanding immediately after the transaction 

in question 

(b) Certain Rights, Options and Warrants.  The Exercise Price and Warrant Share 

Number shall be adjusted pursuant to the formulas below in the event the Company issues to all or 

substantially all holders of the Common Stock any rights, options or warrants entitling them, for a period 

of not more than sixty (60) calendar days after the announcement date of such issuance, to subscribe for 

or purchase shares of the Common Stock at a price per share that is less than the average of the Fair 

Market Values of one share of Common Stock for the ten (10) consecutive Trading Day period ending on, 

and including, the Trading Day immediately preceding the announcement date of such issuance; provided 

that the Exercise Price shall not be increased (and Warrant Share Number shall not be decreased) as a 

result of this Section 4.01(b).  Such adjustments shall be made successively whenever any such rights, 

options or warrants are issued and shall become effective at the open of business on the ex-date for such 

issuance.  

To the extent that shares of the Common Stock are not delivered after the expiration of 

such rights, options or warrants, the Exercise Price and the Warrant Share Number shall be readjusted to 

be the Exercise Price and the Warrant Share Number that would then be in effect had the adjustment with 

Case 20-33568   Document 606   Filed in TXSB on 10/09/20   Page 26 of 73



 

KL2 3196039.5 

20  

KL2 3198529.8 

Error! Unknown document property name.  

SC1:5304638.11 

respect to the issuance of such rights, options or warrants been made on the basis of delivery of only the 

number of shares of Common Stock actually delivered.  In the event that such rights, options or warrants 

are not so issued, the Exercise Price and the Warrant Share Number shall be readjusted to be the Exercise 

Price and the Warrant Share Number that would then be in effect if such ex-date had not occurred.   

For purposes of this Section 4.01(b), in determining whether any rights, options or 

warrants entitle the holders to subscribe for or purchase shares of the Common Stock at less than such 

average of the Fair Market Values of one share of Common Stock for the ten (10) consecutive Trading 

Day period ending on, and including, the Trading Day immediately preceding the announcement date of 

such issuance, and in determining the aggregate offering price of such shares of Common Stock, there 

shall be taken into account the Fair Market Value of any consideration received by the Company for such 

rights, options or warrants and any amount payable on exercise or conversion thereof. 

 

Na = Nb  x 
Ob + X  

Ob + Y 

 

 

Ea = Eb  x 
Ob + Y  

Ob + X 

 

Where: 

Nb = Warrant Share Number before the adjustment 

Na = Warrant Share Number after the adjustment 

Eb = Exercise Price before the adjustment 

Ea = Exercise Price after the adjustment 

Ob = Number of shares of Common Stock outstanding immediately before the transaction 

in question 

X = Number of shares of Common Stock issuable pursuant to such rights, options or 

warrants 

Y = Number of shares of Common Stock equal to the aggregate price payable to exercise 

such rights, options or warrants, divided by the average of the Fair Market Values of one 

share of Common Stock over the ten (10) consecutive Trading Day period ending on, and 

including, the Trading Day immediately preceding the announcement date of the issuance 

of such rights, options or warrants. 

(c) Certain Dividends and Distributions.  If the Company dividends or distributes shares 

of securities, evidences of indebtedness, assets, property, cash, rights, options or warrants (other than (i) 

regular cash dividends paid in the ordinary course; (ii) dividends, distributions or issuances for which an 

adjustment is made pursuant to Section 4.01(a) or Section 4.01(b); and (iii) Spin-Offs as to which the 

provisions of Section 4.01(d) below shall apply) to all or substantially all holders of the Common Stock, 

the Exercise Price and Warrant Share Number shall be adjusted pursuant to the formulas below.  Such 

adjustments shall become effective at the open of business on the ex-date for such dividend or 
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distribution.  For the avoidance of doubt, notwithstanding anything herein to the contrary, there shall be 

no adjustment of any kind under this Agreement for regular cash dividends paid by the Company in the 

ordinary course. 

In the event that such dividend or distribution is not so paid or made, the Exercise Price 

and the Warrant Share Number shall be readjusted, effective as of the date when the Board of Directors 

determines not to make such dividend or distribution, as the case may be, to be the Exercise Price and the 

Warrant Share Number that would be in effect if such dividend or distribution had not been declared. 

 

Na = Nb  x 
M 

M - D 

 

 

 

Ea = Eb  x 
M - D  

M 

 

  Where: 

Nb = Warrant Share Number before the adjustment 

Na = Warrant Share Number after the adjustment 

Eb = Exercise Price before the adjustment 

Ea = Exercise Price after the adjustment 

M = Average of the Fair Market Values of one share of Common Stock for the ten (10) 

consecutive Trading Day period ending on, and including, the Trading Day 

immediately preceding the ex-date for such dividend or distribution 

D = Fair Market Value of such dividend or distribution made per share of Common Stock 

as of the ex-date; provided that if such Fair Market Value is determined by reference 

to the actual or when-issued trading market for any securities, such determination 

shall consider the prices in such market over the ten (10) consecutive Trading Day 

period ending on, and including, the Trading Day immediately preceding such ex-

date. For purposes of this adjustment, the Fair Market Value of such dividend or 

distribution (if in the form of securities other than Common Stock) shall be 

determined as if it were “Common Stock” pursuant to the definition of Fair Market 

Value; provided further that, in the event a dividend is paid by the Company a 

portion of which is a regular cash dividend paid in the ordinary course and a portion 

of which does not constitute a regular cash dividend paid in the ordinary course and 

an adjustment is required under this Section 4.01(c), then “D” will be equal to the 

portion of the dividend that does not constitute a regular cash dividend paid in the 

ordinary course. 

(d) Spin-Offs.  If the Company pays a dividend or makes any other distribution on the 

Common Stock of shares of Capital Stock of any class or series, or similar equity interest, of or relating to 

a Subsidiary or other business unit of the Company, that are, or, when issued, will be, listed or admitted 
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for trading on a Principal Exchange (a “Spin-Off”), the Exercise Price and Warrant Share Number shall 

be adjusted pursuant to the formulas below.  Such adjustments shall become effective at the close of 

business on the last Trading Day of the ten (10) consecutive Trading Day period beginning on, and 

including, the first Trading Day following ex-date for such Spin-Off on which the Capital Stock of such 

Subsidiary or other business unit begins to trade regular way on such Principal Exchange (the “Valuation 

Period”). 

 

Na = Nb  x 
D + M 

M 

 

 

Ea = Eb  x 
M  

D + M 

 

  Where: 

Nb = Warrant Share Number before the adjustment 

Na = Warrant Share Number after the adjustment 

Eb = Exercise Price before the adjustment 

Ea = Exercise Price after the adjustment 

M = Average of the Fair Market Values of one share of Common Stock over the 

Valuation Period  

D = Average of the Fair Market Values of such Capital Stock or similar equity interest 

distributed to holders of the Common Stock applicable to one share of the Common 

Stock over the Valuation Period. For purposes of this adjustment, the Fair Market 

Value of such distribution shall be determined as if it were “Common Stock” 

pursuant to the definition of Fair Market Value. 

If the Exercise Date for any exercise of Warrants occurs during the Valuation Period, the 

reference in the definition of “Valuation Period” to “ten (10)” shall be deemed replaced with such lesser 

number of Trading Days as have elapsed between the beginning of the Valuation Period and such 

Exercise Date in determining the Exercise Price and Warrant Share Number. 

(e) Tender and Exchange Offers.  If a publicly-announced tender or exchange offer, or 

other repurchase offer made by the Company or any of its Affiliates for the Common Stock (other than a 

Reorganization) shall be consummated, to the extent that the cash and Fair Market Value of any other 

consideration included in the payment per share of Common Stock exceeds the average of the Fair Market 

Values of the Common Stock over the ten (10) consecutive Trading Day period ending on, and including, 

the tenth (10th) Trading Day immediately following the date on which such tender or exchange offer is 

consummated, then the Exercise Price and the Warrant Share Number shall be adjusted pursuant to the 

formulas below; provided that the Exercise Price shall not be increased (and Warrant Share Number shall 

not be decreased) as a result of this Section 4.01(e).  Such adjustments shall be determined at the close of 

business on the tenth (10th) Trading Day immediately following the date on which such tender or 
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exchange offer is consummated, but shall become effective as of the date on which such tender or 

exchange offer expires. 

 

Na = Nb  x 
(Oa x M) + C  

Ob x M 

 

 

Ea = Eb  x 
Ob x M 

(Oa x M) + C 

 

 

Where: 

Nb = Warrant Share Number before the adjustment 

Na = Warrant Share Number after the adjustment 

Eb = Exercise Price before the adjustment 

Ea = Exercise Price after the adjustment 

M = Average of the Fair Market Values of one share of Common Stock over the ten (10) 

consecutive Trading Day period ending on, and including, the tenth (10th) Trading 

Day immediately following the date on which such tender or exchange offer is 

consummated 

C = Aggregate Fair Market Value of all cash and any other consideration paid or payable 

for shares of Common Stock in such tender or exchange offer 

Ob = Number of shares of Common Stock outstanding immediately before giving effect 

to such tender or exchange offer 

Oa = Number of shares of Common Stock outstanding immediately after giving effect to 

such tender or exchange offer. 

If the Exercise Date for any exercise of Warrants occurs on or after the date on which 

such tender or exchange offer expires and prior to the tenth (10th) Trading Day immediately following the 

date on which such tender or exchange offer is consummated, references in this Section 4.01(e) to “tenth 

(10th) Trading Day immediately following the date on which such tender or exchange offer is 

consummated” shall be deemed replaced by references to such Exercise Date and references in this 

Section 4.01(e) to “ten (10)” shall be deemed replaced with such lesser number of Trading Days as have 

elapsed between the date on which such tender or exchange offer is consummated and such Exercise 

Date, in each case, in determining the Exercise Price and Warrant Share Number. 

(f) Reorganizations.  In the case of any Reorganization, following the effective time of 

such Reorganization, a Holder’s right to acquire Shares upon exercise of the Warrants shall be converted 

into the right to acquire, upon exercise of such Warrants, one Unit of Exchange Property with respect to 

each Share previously issuable upon exercise of the Warrants; provided that if the Exchange Property 

consists solely of cash, on the effective date of such Reorganization, each Holder shall receive, in respect 
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of each Warrant it holds, at the same time and upon the same terms as holders of Common Stock receive 

the cash in exchange for their shares of Common Stock, an amount of cash equal to the greater of (i) (x) 

the amount of cash that such Holder would have received if such Holder owned, as of the record date for 

such Reorganization, a number of shares of Common Stock equal to the Warrant Share Number in effect 

on such record date, minus (y) the Exercise Price in effect on such record date multiplied by the Warrant 

Share Number in effect on such record date and (ii) $0, and upon the Company’s delivery of such cash (if 

any) in respect of such Warrant, such Warrant shall be deemed to have been exercised in full and 

canceled.  For the avoidance of doubt, if, in connection with any Reorganization in which the Exchange 

Property is comprised of solely cash, the per share amount of cash received by holders of the Common 

Stock is less than the Exercise Price, the Warrants shall be deemed to have expired for no consideration. 

In the case of any Reorganization in which holders of Common Stock may make an 

election as between different types of Exchange Property, a Holder shall be deemed to have elected to 

receive upon exercise of the Warrants the weighted average of the types and amounts of consideration 

received by all holders of Common Stock.   

The Company shall not consummate any Reorganization unless the Company first shall 

have made appropriate provision to ensure that applicable provisions of this Agreement (including, 

without limitation, the applicable provisions of this Section 4.01) shall immediately after giving effect to 

such Reorganization be assumed by and binding on the other party to such Reorganization (or the 

surviving entity, successor, parent company and/or issuer of the Exchange Property, as appropriate) and 

applicable to any Exchange Property deliverable upon the exercise of Warrants, pursuant to a customary 

assumption agreement.  Any such assumption agreement shall also include any amendments to this 

Agreement necessary to effect the changes to the terms of the Warrants described in this Section 4.01(f) 

and preserve the intent of the provisions of this Agreement (including, without limitation, the adjustment 

provisions in this Section 4.01).  The provisions of this Section 4.01(f) shall similarly apply to successive 

Reorganizations. 

The provisions of this Section 4.01(f) are subject, in all cases, to any applicable 

requirements under the Securities Act and the Exchange Act and the respective rules and regulations 

promulgated thereunder.  Where there is any inconsistency between the requirements of the Securities Act 

or the Exchange Act or the rules and regulations promulgated thereunder and the requirements of this 

Section 4.01(f), the requirements of the Securities Act and the Exchange Act and the respective rules and 

regulations promulgated thereunder shall supersede. 

(g) Management Incentive Plan. If at any time, or from time to time, during the period 

from and including the Effective Date until the one-year anniversary of the Effective Date, the Company 

issues (i) shares of Common Stock or (ii) securities, including derivative securities, (x) exchangeable or 

exercisable for or convertible into shares of Common Stock, (y) having the right to participate generally 

in the earnings and profits or dividends and distributions of the Company along with the Common Stock 

or (z) tracking the value of the Common Stock, in each case pursuant to the MIP (as defined in the Plan) 

(such securities, as determined in good faith and in a commercially reasonable manner by the Board of 

Directors or a committee of members of the Board of Directors to whom the Board of Directors expressly 

delegates authority to make such determination, the “MIP Shares”), the Warrant Share Number shall be 

adjusted as follows: 

 

Na = Nb  x 
Oa  

Ob 

Where: 
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Nb = Warrant Share Number before the adjustment 

Na = Warrant Share Number after the adjustment 

Ob = Number of shares of Common Stock outstanding as of the Effective Date plus the 

number of any MIP Shares issued between the Effective Date and the issuance of 

the MIP Shares for which the adjustment is being made (excluding for the avoidance 

of doubt the MIP Shares for which the adjustment is being made) 

Oa = Number of shares of Common Stock outstanding as of the Effective Date plus the 

number of issued MIP Shares (including for the avoidance of doubt the MIP Shares 

for which the adjustment is being made). 

In the case of MIP Shares other than shares of Common Stock, the number of MIP Shares 

shall be on a Common Stock equivalent basis, as reasonably determined by the Board or the 

compensation committee of the Board (or other committee of the Board performing a similar function). 

No change shall be made to the Exercise Price in connection with an adjustment to the Warrant Shares 

Number in accordance with this Section 4.01(g). 

 

(h) Record Owners.  If (i) an adjustment to the Warrant Share Number and the Exercise 

Price becomes effective on the ex-date for any dividend, distribution or other event, and (ii) a Holder 

exercises its Warrants on or after such ex-date and on or prior to the related record date for such dividend, 

distribution or other event, then, notwithstanding the provisions in this Section 4.01, the Warrant Share 

Number and Exercise Price adjustment relating to the dividend, distribution or other event to which such 

ex-date corresponds shall not be made with respect to the Warrants exercised by the Holder as aforesaid 

and instead, such Holder shall be treated as if such Holder were the record owner of the shares of 

Common Stock issuable upon exercise of such Warrants on the record date, and, as such record holder, 

shall participate in the related dividend, distribution or other event otherwise giving rise to such 

adjustment. 

(i) Certain Other Events.  The Company may make decreases in the Exercise Price 

and/or increases in the Warrant Share Number as the Board of Directors deems advisable in good faith in 

order to avoid or diminish any income tax to holders of the Common Stock resulting from any dividend 

or distribution of stock (or rights to acquire stock) or from any event treated as such for income tax 

purposes. 

(j) Shareholder Rights Plans.  If the Company has a shareholder rights plan in effect at 

the time of any exercise of Warrants, then each share of Common Stock issued upon such exercise shall 

be entitled to receive the appropriate number of rights, if any, and the certificates representing the 

Common Stock issued upon such exercise shall bear such legends, if any, in each case as may be provided 

by the terms of any such shareholder rights plan, as the same may be amended from time to time.  

However, if, prior to any exercise of Warrants, the rights have separated from the shares of Common 

Stock in accordance with the provisions of the applicable shareholder rights plan, the Exercise Price and 

Warrant Share Number shall be adjusted at the time of separation as if the Company made a distribution 

of the type for which an adjustment is made pursuant to Section 4.01(c), subject to readjustment in the 

event of the expiration, termination or redemption of such rights. 

(k) Rounding of Calculations; Minimum Adjustments.  All calculations under this 

Section 4.01 shall be made to the nearest one-tenth (1/10th) of a cent or to the nearest one-hundredth 

(1/100th) of a share, as the case may be.  Any provision of this Section 4.01 to the contrary 
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notwithstanding, no adjustment in the Exercise Price or the Warrant Share Number shall be made if the 

amount of such adjustment would be less than $0.01 or one-tenth (1/10th) of a share of Common Stock, 

but any such amount shall be carried forward, and an adjustment with respect thereto shall be made at the 

time of and together with any subsequent adjustment which, together with such amount and any other 

amount or amounts so carried forward, shall aggregate $0.01 or one-tenth (1/10th) of a share of Common 

Stock, or more, or upon exercise of a Warrant if it shall earlier occur.   

If an adjustment in the Exercise Price made hereunder would reduce the Exercise Price to 

an amount below $0.01 then such adjustment in the Exercise Price made hereunder shall reduce the 

Exercise Price to $0.01 and not lower. 

(l) Notice of Adjustment.  Whenever the Warrant Share Number, the number of shares 

of stock or property other than Common Stock issuable upon the exercise of the Warrants or the Exercise 

Price is adjusted, or the type of securities or property to be delivered upon exercise of the Warrants is 

otherwise changed, as herein provided, the Company shall deliver to the Warrant Agent a notice of such 

adjustment or adjustments and shall deliver to the Warrant Agent a statement setting forth the Warrant 

Share Number, the number and type of shares of stock or property other than Common Stock issuable 

upon the exercise of a Warrant and the Exercise Price after such adjustment, setting forth a brief statement 

of the facts requiring such adjustment and setting forth the computation by which such adjustment was 

made, and the Warrant Agent shall cause such notice and statement to be sent or communicated to the 

Holders and owners of a beneficial interest in a Global Warrant in the manner set forth in Section 6.03 

hereof.  Any failure to deliver such notice or statement shall not affect the validity of the relevant 

adjustments or the events giving rise to such adjustments.   

(m) Notice of Action.  In the event that the Company shall propose to take any action of 

the type described in this Section 4.01 (but only if the action of the type described in this Section 4.01 

would result in an adjustment to the Warrant Share Number, the number of shares of stock or property 

other than Common Stock issuable upon the exercise of the Warrants or the Exercise Price), including 

any Reorganization, the Company shall deliver to the Warrant Agent a notice, and the Warrant Agent 

shall cause such notice to be sent or communicated to the Holders and owners of a beneficial interest in a 

Global Warrant in the manner set forth in Section 6.03, which notice shall specify the record date, if any, 

with respect to any such action and the approximate date on which such action is to take place.  Such 

notice shall also set forth the facts with respect thereto as shall be reasonably necessary to indicate the 

effect on the Warrant Share Number, the number of shares of stock or property other than Common Stock 

issuable upon the exercise of the Warrants and the Exercise Price.  In the case of any action which would 

require the fixing of a record date, such notice shall be given at least ten (10) days prior to the date so 

fixed, and in case of all other action, such notice shall be given at least fifteen (15) days prior to the taking 

of such proposed action.  Failure to give such notice, or any defect therein, shall not affect the legality or 

validity of any such action.  Notwithstanding anything to the contrary in this Agreement, the Company 

shall not be required to deliver any notice pursuant to this Section 4.01(m) at any time that such notice 

would contain material non-public information relating to the Company or the Common Stock; provided 

that in the event, at the time the Company is contemplating any action of the type described in this 

Section 4.01, (i) the Company is aware that such material non-public information exists and (ii) such 

action would require the fixing of a record date, the Company shall fix the record date in a manner that 

permits the Company to deliver the applicable notice at least ten (10) days prior to the date so fixed, or , if 

the fixing of the record date in such manner would result in the violation of law or regulation (including, 

for the avoidance of doubt, applicable rules of any national securities exchange) the Company shall fix 

the record date in a manner that permits the Company to deliver the applicable notice prior to the date so 

fixed as would not result in such violation. 
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(n) Proceedings Prior to Any Action Requiring Adjustment.  As a condition precedent to 

the taking of any action which would require an adjustment pursuant to this Section 4.01, the Company 

shall take any action which may be necessary, including obtaining regulatory, New York Stock Exchange, 

The NASDAQ Stock Market or other applicable national securities exchange or stockholder approvals or 

exemptions, in order that the Company may thereafter validly and legally issue as fully paid and 

nonassessable all Shares that a Holder is entitled to receive upon exercise of a Warrant pursuant to this 

Agreement, after giving effect to the adjustment that would be made under this Section 4.01. 

 Changes to Warrant Certificate. 

The form of Warrant Certificate need not be changed because of any adjustment made 

pursuant to this Agreement, and Warrant Certificates issued after such adjustment may state the same 

Warrant Share Number, number of shares of stock or property other than Common Stock issuable upon 

the exercise of the Warrants and Exercise Price as are stated in the Warrant Certificates initially issued 

pursuant to this Agreement.  The Company, however, may at any time in its sole discretion make any 

ministerial change in the form of Warrant Certificate that it may deem appropriate to give effect to such 

adjustments and that does not affect the substance of the Warrant Certificate, and any Warrant Certificate 

thereafter issued or countersigned, whether in exchange or substitution for an outstanding Warrant 

Certificate or otherwise, may be in the form as so changed.  In the event of any such change, the 

Company shall give prompt notice thereof to the Warrant Agent and, if appropriate, notation thereof shall 

be made on all Warrant Certificates thereafter surrendered for registration of transfer or exchange. 

ARTICLE V 

 

WARRANT AGENT 

 Appointment of Warrant Agent. 

The Company hereby appoints the Warrant Agent to act as agent for the Company in 

accordance with the provisions of this Agreement and the Warrant Agent hereby accepts such 

appointment and shall perform the same in accordance with the express terms and conditions set forth in 

this Agreement.  The Warrant Agent shall not be liable for anything that it may do or refrain from doing 

in connection with this Agreement, except for its own gross negligence, willful misconduct, fraud or bad 

faith.  Notwithstanding anything in this Agreement to the contrary, in no event shall the Warrant Agent be 

liable for special, punitive, incidental, indirect or consequential loss or damage of any kind whatsoever 

(including but not limited to lost profits), even if the Warrant Agent has been advised of the likelihood of 

such loss or damage and regardless of the form of the action.  The rights and obligations of the parties set 

forth in this Section 5.01 shall survive the termination of this Agreement and the resignation, replacement 

or removal of the Warrant Agent. 

 Rights and Duties of Warrant Agent. 

(a) Agent for the Company.  In acting under this Agreement and in connection with the 

Warrant Certificates, the Warrant Agent is acting solely as agent of the Company and does not assume 

any obligation of agency or trust or any relationship of agency or trust for or with any of the holders of 

Warrant Certificates or beneficial owners of Warrants.   

(b) Counsel.  The Warrant Agent may consult with counsel reasonably satisfactory to it, 

and the advice of such counsel shall be full and complete authorization and protection to the Warrant 
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Agent in respect of any action taken, suffered or omitted by it hereunder in good faith and in accordance 

with the advice of such counsel. 

(c) Documents.  The Warrant Agent shall be protected and shall incur no liability for, or 

in respect of, any action taken or thing suffered by it, absent gross negligence, willful misconduct, fraud 

or bad faith, in reliance upon any Warrant Certificate, notice, direction, consent, certificate, affidavit, 

statement or other paper or document reasonably believed by it to be genuine and to have been presented 

or signed by the proper Officers.  The Warrant Agent shall not take any instructions or directions except 

those given in accordance with this Agreement. 

(d) No Implied Obligations.  The Warrant Agent shall be obligated to perform only such 

duties as are specifically set forth herein and in the Warrant Certificates, and no implied or inferred 

duties, responsibility or obligations of the Warrant Agent shall be read into this Agreement or the Warrant 

Certificates against the Warrant Agent.  The Warrant Agent shall not be under any obligation to take any 

action hereunder that may cause it to incur any expense or liability for which it does not receive 

indemnity if such indemnity is reasonably requested.  The Warrant Agent shall not be accountable or 

under any duty or responsibility for the use by the Company of any of the Warrant Certificates 

countersigned by the Warrant Agent and delivered by it to the Holders or on behalf of the Holders 

pursuant to this Agreement or for the application by the Company of the proceeds of the Warrants (if 

any).  The Warrant Agent shall have no duty or responsibility in the case of any default by the Company 

in the performance of its covenants or agreements contained herein or in the Warrant Certificates or in the 

case of the receipt of any written demand from a Holder with respect to such default, including any duty 

or responsibility to initiate or attempt to initiate any proceedings at law or otherwise.  The Warrant Agent 

shall have no duty or responsibility to ensure compliance with any applicable federal or state securities 

law in connection with the issuance, transfer or exchange of any Warrants under this Agreement. 

(e) Not Responsible for Adjustments or Validity of Stock.  The Warrant Agent shall not 

at any time be under any duty or responsibility to any Holder to determine whether any facts exist that 

may require an adjustment of the Warrant Share Number or the Exercise Price or to calculate any such 

adjustment, or to make any determination with respect to the nature or extent of any adjustment when 

made, or with respect to the method employed, herein or in any supplemental agreement provided to be 

employed, in making the same.  The Warrant Agent shall not be accountable with respect to the validity 

or value of any Shares or of any securities or property that may at any time be issued or delivered upon 

the exercise of any Warrant or upon any adjustment pursuant to Section 4.01, and it makes no 

representation with respect thereto.  The Warrant Agent shall not be responsible for any failure of the 

Company to make any cash payment or to issue, transfer or deliver any Shares or stock certificates upon 

the surrender of any Warrant Certificate for the purpose of exercise or upon any adjustment pursuant to 

Section 4.01, or to comply with any of the covenants of the Company contained in the Warrant Certificate 

or this Agreement.   

(f) Notices or Demands Addressed to the Company.  If the Warrant Agent receives any 

notice or demand addressed to the Company by the Holder of a Warrant, the Warrant Agent shall 

promptly forward such notice or demand to the Company. 

(g) Ambiguity.  In the event the Warrant Agent reasonably believes any ambiguity or 

uncertainty exists hereunder or in any Warrant Certificate, notice, instruction, direction, request or other 

communication, paper or document received by the Warrant Agent hereunder, the Warrant Agent shall 

notify the Company in writing as soon as practicable, and upon delivery of such notice may, in its sole 

discretion, refrain from taking any action, and shall be fully protected and shall not be liable in any way to 

the Company or any Holder or other Person for refraining from taking such action, unless the Warrant 
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Agent receives written instructions signed by the Company which eliminate such ambiguity or 

uncertainty to the reasonable satisfaction of the Warrant Agent.  Notwithstanding anything in this 

Agreement to the contrary, the Warrant Agent is authorized and directed hereby to comply with any 

orders, judgments, or decrees of any court that it believes has jurisdiction over it and, absent gross 

negligence, willful misconduct, fraud or bad faith, will not be liable as a result of its compliance with the 

same. 

 Individual Rights of Warrant Agent. 

Subject to its obligations hereunder, the Warrant Agent and any stockholder, director, 

officer or employee of the Warrant Agent may buy, sell or deal in any of the Warrants or other securities 

of the Company or its Affiliates or become pecuniarily interested in transactions in which the Company or 

its Affiliates may be interested, or contract with or lend money to the Company or its Affiliates or 

otherwise act as fully and freely as though it were not the Warrant Agent under this Agreement.  Nothing 

herein shall preclude the Warrant Agent from acting in any other capacity for the Company or for any 

other legal entity. 

 Warrant Agent’s Disclaimer. 

The Warrant Agent shall not be responsible for, and makes no representation as to the 

validity or adequacy of, this Agreement (except the due and valid authorized execution and delivery of 

this Agreement by the Warrant Agent) or the Warrant Certificates (except the due countersignature of the 

Warrant Certificate(s) by the Warrant Agent), and it shall not be responsible for any statement in this 

Agreement or the Warrant Certificates other than its countersignature thereon; nor will the Warrant Agent 

be under any duty or responsibility to insure compliance with any applicable federal or state securities 

laws in connection with the issuance, transfer or exchange of Warrant Certificates. 

 Compensation and Indemnity. 

(a) Compensation of Warrant Agent.  The Company agrees to pay the Warrant Agent the 

compensation to be agreed upon with the Company for all services rendered by the Warrant Agent under 

this Agreement and to reimburse the Warrant Agent upon request for all reasonable and documented out-

of-pocket expenses, including the reasonable and documented counsel fees and expenses, incurred by the 

Warrant Agent in connection with the preparation, delivery, administration, execution and amendment of 

this Agreement and the performance of the services rendered by the Warrant Agent under this Agreement.  

The Company is not obligated to reimburse any expense incurred by the Warrant Agent through gross 

negligence, willful misconduct, fraud or bad faith. 

(b) Indemnification by the Company.  The Company shall indemnify and hold harmless 

the Warrant Agent and its officers and directors against any loss, liability or expense (including 

reasonable attorneys’ fees and expenses) incurred by it (each, a “Loss” and, collectively, “Losses”) 

without gross negligence, willful misconduct, fraud or bad faith on its part arising out of or in connection 

with the acceptance, administration, exercise or performance of its duties under this Agreement.  The 

Company shall further indemnify and hold the Warrant Agent harmless from and against any Loss arising 

out of or attributable to the Warrant Agent’s acting on the written instructions of the Company, so long as 

the Warrant Agent so acted without gross negligence, willful misconduct, fraud or bad faith.  The Warrant 

Agent shall notify the Company promptly of any claim for which it may seek indemnity.  The costs and 

expenses incurred by the Warrant Agent in successfully enforcing its right of indemnification hereunder 

shall be paid by the Company.  The Company is not obligated to indemnify the Warrant Agent against 

any loss or liability incurred by the Warrant Agent through willful misconduct, gross negligence, fraud or 
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bad faith.  The Company need not pay for any settlement made without its consent, which consent shall 

not be unreasonably withheld.  The rights and obligations of the parties set forth in Sections 5.05(a) and 

(b) shall survive the termination of this Agreement and the resignation, replacement or removal of the 

Warrant Agent.   

 Successor Warrant Agent. 

(a) Company to Provide and Maintain Warrant Agent.  The Company agrees for the 

benefit of the Holders that there shall at all times be a Warrant Agent hereunder until all the Warrants 

have been exercised or canceled or are no longer exercisable.  

(b) Resignation and Removal.  The Warrant Agent may at any time resign by giving 

written notice to the Company of such intention on its part, specifying the date on which its desired 

resignation shall become effective; provided that such date shall not be less than ninety (90) days after the 

date on which such notice is given unless the Company otherwise agrees.  The Warrant Agent hereunder 

may be removed at any time by the filing with it of an instrument in writing signed by or on behalf of the 

Company and specifying such removal and the date when it shall become effective, which date shall not 

be less than ninety (90) days after such notice is given unless the Warrant Agent otherwise agrees.  Any 

removal under this Section 5.06(b) shall take effect upon the appointment by the Company as hereinafter 

provided of a successor Warrant Agent (which shall be (i) a bank or trust company, (ii) organized under 

the laws of the United States of America or one of the states thereof, (iii) authorized under the laws of the 

jurisdiction of its organization to exercise corporate trust powers, (iv) having a combined capital and 

surplus of at least $50,000,000 (as set forth in its most recent reports of condition published pursuant to 

law or to the requirements of any United States federal or state regulatory or supervisory authority) and 

(v) having an office in the Borough of Manhattan, the City of New York) and the acceptance of such 

appointment by such successor Warrant Agent. 

(c) Company to Appoint Successor.  In the event that at any time the Warrant Agent 

resigns, is removed, becomes incapable of acting, fails to perform any of its obligations hereunder or 

under any Warrant Certificate in accordance with the terms hereof or thereof, is adjudged bankrupt or 

insolvent, commences a voluntary case under the federal bankruptcy laws, as now or hereafter 

constituted, or under any other applicable federal or state bankruptcy, insolvency or similar law, consents 

to the appointment of or taking possession by a receiver, custodian, liquidator, assignee, trustee, 

sequestrator or other similar official of the Warrant Agent or its property or affairs, makes an assignment 

for the benefit of creditors, admits in writing its inability to pay its debts generally as they become due, or 

takes corporate action in furtherance of any such action, or a decree or order for relief by a court having 

jurisdiction in the premises has been entered in respect of the Warrant Agent in an involuntary case under 

the federal bankruptcy laws, as now or hereafter constituted, or any other applicable federal or state 

bankruptcy, insolvency or similar law, or a decree or order by a court having jurisdiction in the premises 

has been entered for the appointment of a receiver, custodian, liquidator, assignee, trustee, sequestrator or 

similar official of the Warrant Agent or of its property or affairs, or any public officer takes charge or 

control of the Warrant Agent or of its property or affairs for the purpose of rehabilitation, conservation, 

winding up or liquidation (each, a “Warrant Agent Insolvency Event”), a successor Warrant Agent, 

meeting the qualifications specified in Section 5.06(b), shall be appointed by the Company by an 

instrument in writing, filed with the successor Warrant Agent.  In the event that a successor Warrant 

Agent is not appointed by the Company within ninety (90) days after the Company has been notified in 

writing of the resignation or removal of the Warrant Agent, or within thirty (30) days of the incapacity of 

the Warrant Agent or the occurrence of a Warrant Agent Insolvency Event, a successor Warrant Agent, 

qualified as aforesaid, may be appointed by the Warrant Agent or the Warrant Agent may petition a court 

to appoint a successor Warrant Agent.  Upon the appointment as aforesaid of a successor Warrant Agent 
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and acceptance by the successor Warrant Agent of such appointment, the Warrant Agent shall cease to be 

Warrant Agent hereunder; provided that in the event of the resignation of the Warrant Agent under this 

subsection (c), such resignation shall be effective on the earlier of (i) the date specified in the Warrant 

Agent’s notice of resignation and (ii) the appointment and acceptance of a successor Warrant Agent 

hereunder. 

(d) Successor to Expressly Assume Duties.  Any successor Warrant Agent appointed 

hereunder shall execute, acknowledge and deliver to its predecessor and to the Company an instrument 

accepting such appointment hereunder, and thereupon such successor Warrant Agent, without any further 

act, deed or conveyance, shall become vested with all the rights and obligations of such predecessor with 

like effect as if originally named as Warrant Agent hereunder, and such predecessor, upon payment of its 

charges and disbursements then unpaid, shall thereupon become obligated to transfer, deliver and pay 

over, and such successor Warrant Agent shall be entitled to receive, all monies, securities and other 

property on deposit with or held by such predecessor, as Warrant Agent hereunder. 

(e) Successor by Merger.  Any entity into which the Warrant Agent hereunder may be 

merged or consolidated, or any entity resulting from any merger or consolidation to which the Warrant 

Agent is a party, or any entity to which the Warrant Agent sells or otherwise transfers all or substantially 

all of its assets and business (including with respect to the administration of this Agreement), shall be the 

successor Warrant Agent under this Agreement without the execution or filing of any paper or any further 

act on the part of any of the parties hereto; provided that such entity would be eligible for appointment as 

successor Warrant Agent under Section 5.06(b).  

 Force Majeure. 

Notwithstanding anything to the contrary contained herein, no party shall be liable for 

any delays or failures in performance resulting from acts beyond its reasonable control including, without 

limitation, acts of God, terrorist acts, pandemics, epidemics, shortage of supply, breakdowns or 

malfunctions, interruptions or malfunction of computer facilities, or loss of data due to power failures or 

mechanical difficulties with information storage or retrieval systems, labor difficulties, war, or civil 

unrest. 

 Representations of the Company.  

The Company represents and warrants to the Warrant Agent that:  

(a) the Company has been duly organized and is validly existing under the laws of the 

jurisdiction of its incorporation;  

(b) this Agreement has been duly authorized, executed and delivered by the Company 

and is enforceable against the Company in accordance with its terms, except as may be limited by 

bankruptcy, insolvency, moratorium, reorganization and other similar laws affecting the enforcement of 

creditors’ rights generally and general equitable principles, regardless of whether such enforceability is 

considered in a proceeding at law or in equity; and 

(c) the execution and delivery of this Agreement does not, and the issuance of the 

Warrants in accordance with the terms of this Agreement and the Warrant Certificates will not, (i) violate 

the Company’s certificate of incorporation or by-laws, (ii) violate any law or regulation applicable to the 

Company or order or decree of any court or public authority having jurisdiction over the Company, or (iii) 

result in a breach of any material mortgage, indenture, contract, agreement or undertaking to which the 
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Company is a party or by which it is bound, except in the case of (ii) and (iii) for any violations or 

breaches that would not reasonably be expected to have a material adverse effect on the Company and its 

subsidiaries, taken as a whole. 

ARTICLE VI 

 

MISCELLANEOUS 

 Persons Benefitting. 

Nothing in this Agreement is intended or shall be construed to confer upon any Person 

other than the Company, the Warrant Agent, the Holders and the owners of a beneficial interest in any 

Global Warrant any right, remedy or claim under or by reason of this Agreement or any part hereof. 

 Amendment. 

(a) Amendment without Consent of the Holders.  This Agreement and the Warrants may 

be amended by the Company and the Warrant Agent without notice to or the consent of any Holder for 

the purpose of (i) curing any ambiguity, or of curing, correcting or supplementing any defective provision 

contained herein or therein, (ii) evidencing and providing for the acceptance of an appointment hereunder 

by a successor Warrant Agent or (iii) making any other change that does not adversely affect the rights of 

the Holders or the owners of a beneficial interest in any Global Warrant in any material respect.   

(b) Amendment with Majority Consent of the Holders.  Any amendment or supplement 

to this Agreement or the Warrants, or any waiver hereunder or thereunder, in each case, that has an 

adverse effect on the interests of any of the Holders or owners of a beneficial interest in a Global Warrant 

in any material respect shall require the written consent of the Holders of a majority of the then 

outstanding Warrants. 

(c)   Amendment Requiring Supermajority Consent.  Notwithstanding anything herein to 

the contrary and without limitation of the immediately foregoing sentence, the consent of Holders holding 

eighty percent (80%) of the then-outstanding Warrants shall be required for any amendment or 

supplement pursuant to which:  

(i) the Exercise Price would be increased, the Warrant Share Number would 

be decreased or the kind or amount of other property issuable upon exercise of the Warrants 

would be changed or decreased, as applicable (in each case, other than pursuant to adjustments 

provided for in Section 4.01);  

(ii) the time period during which the Warrants are exercisable would be 

shortened; 

(iii) any change adverse to a Holder or owner of a beneficial interest in a 

Global Warrant would be made to the anti-dilution provisions set forth in Article IV of this 

Agreement; 

(iv) a Holder’s right to exercise the Warrants and receive Shares upon such 

exercise, or the ability of any Holder or Agent Member (on behalf of itself or any owner of a 

beneficial interest in a Global Warrant) to enforce such right, would otherwise be materially 

impaired; or 
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(v) the percentage of Holders required to amend this Agreement or the 

Warrants or grant a waiver thereunder or hereunder would be reduced.   

(d) Determination of the Consenting Holders.  In determining whether the Holders of the 

required number of Warrants have concurred in any direction, waiver or consent, Warrants owned by the 

Company or by any Affiliate of the Company shall be disregarded and deemed not to be outstanding, 

except that, for the purpose of determining whether the Warrant Agent shall be protected in relying on 

any such direction, waiver or consent, only Warrants that the Warrant Agent knows are so owned shall be 

so disregarded.  Also, subject to the foregoing, only Warrants outstanding at the time shall be considered 

in any such determination.   

(e) Record Date; Form. The Company and the Warrant Agent may set a record date for 

any such direction, waiver or consent and only the Holders as of such record date shall be entitled to make 

or give such direction, waiver or consent.  It is not necessary for Holders or owners of a beneficial interest 

in a Global Warrant to approve the particular form of any proposed amendment, supplement or waiver if 

their consent approves the substance thereof. 

(f) Action by Warrant Agent.  The Warrant Agent shall have no duty to determine 

whether any such amendment or supplement would have an effect on the rights or interests of the holders 

of the Warrants.  Upon receipt by the Warrant Agent of an Officer’s Certificate and an Opinion of 

Counsel, each stating that all conditions precedent to the execution of the amendment or supplement have 

been complied with and such execution is permitted by this Agreement and the Warrant Certificate, the 

Warrant Agent shall join in the execution of such amendment or supplement; provided that the Warrant 

Agent may, but shall not be obligated to, execute any such amendment or supplement which affects the 

rights or changes or increases the duties or obligations of the Warrant Agent.  Promptly following 

execution of any amendment or supplement to this Agreement or the Warrant Certificate, the Company 

shall send a copy thereof to the Warrant Agent and the Warrant Agent shall cause such document to be 

sent or communicated to the Holders and owners of a beneficial interest in a Global Warrant in the 

manner set forth in Section 6.03; provided that any failure to deliver such copy or any defect therein shall 

not affect the validity of such amendment or supplement.  As a condition precedent to the Warrant 

Agent’s execution of any such amendment or supplement, the Company shall deliver to the Warrant 

Agent an Officer’s Certificate that states that the proposed amendment or supplement is in compliance 

with the terms of this Section 6.02. 

 Notices. 

Any notice or communication shall be in writing and delivered in person, by certified or 

registered mail, or nationally-recognized courier, or by facsimile or e-mail transmission, if acceptable to 

the parties, addressed as follows: 

if to the Company: 

California Resources Corporation 

27200 Tourney Road, Suite 200 

Santa Clarita, California 91355 

Attention: Michael L. Preston 

Email: Michael.preston@crc.com 
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with a copy to:  

Sullivan & Cromwell LLP 

125 Broad Street 

New York, NY 10004 

Attention: Alison S. Ressler, Andrew G. Dietderich, and James L. Bromley 

Email:  resslera@sullcrom.com, dietdericha@sullcrom.com, bromleyj@sullcrom 

if to the Warrant Agent: 

American Stock Transfer & Trust Company, LLC 

6201 15th Avenue 

Brooklyn, New York 11219 

Attention: Reorg Department 

Email:  [●] 

 

The Company or the Warrant Agent by notice to the other may designate additional or 

different addresses for subsequent notices or communications. 

Any notice or communication mailed to a Holder shall be mailed to the Holder at the 

Holder’s address as it appears on the Registry and shall be sufficiently given if so mailed within the time 

prescribed.  Any notice to the owners of a beneficial interest in a Global Warrant shall be distributed 

through the Depositary in accordance with the procedures of the Depositary.  Communications to owners 

shall be deemed to be effective at the time of dispatch to the Depositary. 

Failure to provide a notice or communication to a Holder or owner of a beneficial interest 

in a Global Warrant or any defect in it shall not affect its sufficiency with respect to other Holders or 

owners of a beneficial interest in a Global Warrant.  If a notice or communication is provided in the 

manner provided above, it is duly given, whether or not the intended recipient actually receives it. 

 Governing Law; Waiver of Jury Trial. 

 This Agreement will be governed by and construed in accordance with the laws of the 

State of New York applicable to contracts made and to be performed entirely within such State.  EACH 

OF THE COMPANY, THE WARRANT AGENT AND, BY ACCEPTANCE OF THE WARRANTS, 

THE HOLDERS, ACKNOWLEDGES AND AGREES THAT ANY CONTROVERSY WHICH MAY 

ARISE UNDER THIS AGREEMENT OR A WARRANT IS LIKELY TO INVOLVE COMPLICATED 

AND DIFFICULT ISSUES, AND THEREFORE EACH SUCH PERSON HEREBY IRREVOCABLY 

AND UNCONDITIONALLY WAIVES ANY RIGHT SUCH PERSON MAY HAVE TO A TRIAL BY 

JURY WITH RESPECT TO ANY LITIGATION DIRECTLY OR INDIRECTLY ARISING OUT OF 

OR RELATING TO THIS AGREEMENT OR A WARRANT.  EACH OF THE COMPANY, THE 

WARRANT AGENT AND, BY ACCEPTANCE OF THE WARRANTS, THE HOLDERS CERTIFIES 

AND ACKNOWLEDGES THAT (a) NO REPRESENTATIVE, AGENT OR ATTORNEY OF THE 

OTHER PERSON HAS REPRESENTED, EXPRESSLY OR OTHERWISE, THAT SUCH OTHER 

PERSON WOULD NOT, IN THE EVENT OF LITIGATION, SEEK TO ENFORCE THE FOREGOING 

WAIVER, (b) SUCH PERSON UNDERSTANDS AND HAS CONSIDERED THE IMPLICATIONS OF 

THIS WAIVER, (c) SUCH PERSON MAKES THIS WAIVER VOLUNTARILY, AND (d) SUCH 

PERSON HAS BEEN INDUCED TO ENTER INTO THIS AGREEMENT BY, AMONG OTHER 

THINGS, THE MUTUAL WAIVERS AND CERTIFICATIONS IN THIS SECTION. 
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 Successors. 

All agreements of the Company in this Agreement and the Warrants shall bind its 

successors and permissible assigns.  All agreements of the Warrant Agent in this Agreement shall bind its 

successors and permissible assigns. 

 Multiple Originals; Counterparts. 

The parties may sign any number of copies of this Agreement.  Each signed copy shall be 

an original, but all of them together represent the same agreement.  One signed copy is enough to prove 

this Agreement.  A signature to this Agreement transmitted electronically shall have the same authority, 

effect, and enforceability as an original signature. 

 Inspection of Agreement. 

A copy of this Agreement shall be made available at all reasonable times for inspection 

by any Holder or owners of a beneficial interest in a Global Warrant at the office of the Warrant Agent (or 

successor warrant agent) designated for such purpose.   

 Table of Contents. 

The table of contents and headings of the Articles and Sections of this Agreement have 

been inserted for convenience of reference only, are not intended to be considered a part hereof and shall 

not modify or restrict any of the terms or provisions hereof. 

 Severability. 

The provisions of this Agreement are severable, and if any clause or provision shall be 

held invalid, illegal or unenforceable in whole or in part in any jurisdiction, then such invalidity or 

unenforceability shall affect in that jurisdiction only such clause or provision, or part thereof, and shall 

not in any manner affect such clause or provision in any other jurisdiction or any other clause or provision 

of this Agreement in any jurisdiction. 

 Customer Identification Program. 

Each Person that is a party hereto acknowledges that the Warrant Agent is subject to the 

customer identification program (“Customer Identification Program”) requirements under the USA 

PATRIOT Act and its implementing regulations, and that the Warrant Agent must obtain, verify and 

record information that allows the Warrant Agent to identify each such Person.  Accordingly, prior to 

accepting an appointment hereunder, the Warrant Agent may request information from any such Person 

that will help the Warrant Agent to identify such Person, including without limitation, as applicable, such 

Person’s physical address, tax identification number, organizational documents, certificate of good 

standing or license to do business.  Each Person that is a party hereto agrees that the Warrant Agent 

cannot accept an appointment hereunder unless and until the Warrant Agent verifies each such Person’s 

identity in accordance with the Customer Identification Program requirements. 

 

 Confidentiality. 

The Warrant Agent and the Company agree that all books, records, information and data 

pertaining to the business of the other party, including inter alia, personal, non-public Holder information, 
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which are exchanged or received pursuant to the negotiation or the carrying out of this Agreement, 

including the fees for services, shall remain confidential, and shall not be voluntarily disclosed to any 

other person, except as may be required by law, including, without limitation, pursuant to subpoenas from 

state or federal government authorities (e.g., in divorce and criminal actions). 

 Compliance with Law.  

(a) The Warrants are being issued, and the Shares will be issued, in reliance upon the 

exemption from the registration requirements of Section 5 of the Securities Act provided by section 1145 

of the Bankruptcy Code.  To the extent the Company determines that the exemption from registration 

provided under section 1145 of the Bankruptcy Code is not available with respect to any issuance or 

transfer of Warrants or Shares, the Warrant Certificates representing such Warrants, or any certificate or 

book entry representing such Shares, may be stamped or otherwise imprinted with a legend, and the 

Registry may include a restrictive notation with respect to such Warrants or Shares, in substantially the 

following form: 

THIS SECURITY HAS NOT BEEN REGISTERED UNDER THE SECURITIES 

ACT OF 1933, AS AMENDED, OR ANY STATE SECURITIES LAWS AND MAY NOT BE 

OFFERED, SOLD, PLEDGED OR OTHERWISE TRANSFERRED EXCEPT IN COMPLIANCE 

THEREWITH. 

(b) Any legend or restrictive notation referenced in this Section 6.12 shall be removed 

from the Warrant Certificates or Registry, or any certificate or book entry representing such Shares, at any 

time after the restrictions described in such legend or restrictive notation cease to be applicable, provided 

that the Company may request from any Holder or holder of Shares opinions, certificates or other 

evidence that such restrictions have ceased to be applicable before removing such legend or restrictive 

notation. 

 Saturdays, Sundays, Holidays, etc.  If the last or appointed day for the 

taking of any action or the expiration of any right required or granted in this Agreement shall not be a 

Business Day, then such action may be taken or such right may be exercised on the next succeeding day 

that is a Business Day. 

 Reports and Notices to Holders.   

(a) In the event that the shares of Common Stock underlying the Warrants are 

deregistered or become otherwise not subject to the reporting requirements of Section 13 or 15(d) of the 

Exchange Act, the Company will provide to the Holders, on a continuous basis for so long as any 

Warrants remain outstanding, any and all quarterly and annual financial and other information with 

respect to the Company and its Subsidiaries as is provided to the holders of the Common Stock, in each 

case, in the form in which such information is so provided to the holders of the Common Stock (which 

may include, without limitation, posting such information to the Company’s public website or a 

password-protected website created by the Company for such purpose). 

(b) At any time when the Company declares any dividend or other distribution on the 

Common Stock and the Common Stock is not listed on a national securities exchange, it shall give notice 

to the Warrant Agent of any such declaration not less than ten (10) days prior to the related record date for 

payment of the dividend or distribution so declared, and the Warrant Agent shall cause such notice to be 

sent or communicated to the Holders and owners of a beneficial interest in a Global Warrant, in the 
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manner set forth in Section 6.03 hereof, whether or not notice is required to be delivered pursuant to 

Section 4.01(l). 

[Remainder of page intentionally left blank] 
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 IN WITNESS WHEREOF, the parties have caused this Agreement to be duly executed as of the 

date first written above. 

CALIFORNIA RESOURCES CORPORATION 

 

 

by        

Name:  

Title:  

 

 

American Stock Transfer & Trust Company, LLC, 

as Warrant Agent 

 

 

by        

Name:  

Title:  
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EXHIBIT A 

FORM OF WARRANT CERTIFICATE 

THE SECURITIES REPRESENTED BY THIS CERTIFICATE ARE SUBJECT TO 

VARIOUS TERMS, PROVISIONS AND CONDITIONS IN THAT CERTAIN WARRANT 

AGREEMENT DATED AS OF [●] (THE “WARRANT AGREEMENT”), BETWEEN THE 

COMPANY AND THE WARRANT AGENT NAMED THEREIN.  A COPY OF THE WARRANT 

AGREEMENT MAY BE OBTAINED UPON WRITTEN REQUEST TO THE SECRETARY OF 

THE ISSUER OF THIS CERTIFICATE. 

 [Global Warrant Certificate Legend] 

UNLESS THIS GLOBAL WARRANT IS PRESENTED BY AN AUTHORIZED 

REPRESENTATIVE OF THE DEPOSITORY TRUST COMPANY, A NEW YORK 

CORPORATION (“DTC”), NEW YORK, NEW YORK, TO CALIFORNIA RESOURCES 

CORPORATION OR ITS AGENT FOR REGISTRATION OF TRANSFER, EXCHANGE OR 

PAYMENT, AND ANY WARRANT CERTIFICATE ISSUED IS REGISTERED IN THE NAME 

OF CEDE & CO. OR SUCH OTHER NAME AS IS REQUESTED BY AN AUTHORIZED 

REPRESENTATIVE OF DTC (AND ANY PAYMENT IS MADE TO CEDE & CO. OR TO SUCH 

OTHER ENTITY AS IS REQUESTED BY AN AUTHORIZED REPRESENTATIVE OF DTC), 

ANY TRANSFER, PLEDGE OR OTHER USE HEREOF FOR VALUE OR OTHERWISE BY OR 

TO ANY PERSON IS WRONGFUL INASMUCH AS THE REGISTERED OWNER HEREOF, 

CEDE & CO., HAS AN INTEREST HEREIN. 

TRANSFERS OF THIS GLOBAL WARRANT SHALL BE LIMITED TO TRANSFERS 

IN WHOLE, BUT NOT IN PART, TO NOMINEES OF DTC OR TO A SUCCESSOR THEREOF 

OR SUCH SUCCESSOR’S NOMINEE AND TRANSFERS OF PORTIONS OF THIS GLOBAL 

WARRANT SHALL BE LIMITED TO TRANSFERS MADE IN ACCORDANCE WITH THE 

RESTRICTIONS SET FORTH IN THE WARRANT AGREEMENT REFERRED TO ON THE 

REVERSE HEREOF. 
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[GLOBAL][DEFINITIVE] WARRANT CERTIFICATE 

representing 

WARRANTS 

to acquire 

shares of  

Common Stock 

of 

California Resources Corporation 

[DATE] 

 

No.  [     ]        CUSIP No.: [                 ]  

This certifies that, for value received, [Cede & Co.]1[_________]2, and any of its registered 

assigns, is the registered owner of [the number of Warrants set forth on Annex A hereto]3[______ 

Warrants]4, each of which entitles the Holder, upon exercise thereof prior to the Expiration Time and in 

accordance with Article III of the Warrant Agreement, to acquire from the Company a number of Shares 

calculated pursuant to Article III of the Warrant Agreement for a price equal to the Exercise Price.  Each 

Warrant shall initially be exercisable for one Share for an Exercise Price of $[●].  The Warrant Share 

Number and the Exercise Price are subject to adjustment as provided in Article IV of the Warrant 

Agreement.  This Warrant Certificate and the Warrants represented hereby are issued under and in 

accordance with a Warrant Agreement dated as of [_____], 2020 (the “Warrant Agreement”), between the 

Company and American Stock Transfer & Trust Company, LLC (the “Warrant Agent,” which term 

includes any successor Warrant Agent under the Warrant Agreement), and is subject to the terms and 

provisions contained in the Warrant Agreement, to all of which terms and provisions the beneficial 

owners of the Warrants and the Holders consent by acceptance hereof.  Any capitalized terms used but 

not defined herein that are defined in the Warrant Agreement shall have the meanings set forth in the 

Warrant Agreement.  The Warrant Agreement is hereby incorporated herein by reference and made a part 

hereof.  In the event of any inconsistency between the Warrant Agreement and this Warrant Certificate, 

the Warrant Agreement shall govern.  Reference is hereby made to the Warrant Agreement for a 

statement of the respective rights, limitations of rights, duties and obligations of the Company, the 

Warrant Agent and the Holders and owners of beneficial interests in the Warrants.  A copy of the Warrant 

Agreement may be obtained for inspection by the Holders upon written request to the Warrant Agent at 

the address of the Warrant Agent set forth in the Warrant Agreement.  The Warrant Agreement and this 

Warrant Certificate may be amended and supplemented and the observance of any term of the Warrant 

Agreement or this Warrant Certificate may be waived only to the extent provided in the Warrant 

Agreement. 

                                                 

 
1  Include for Global Warrant. 
2  Include for Definitive Warrant. 
3  Include for Global Warrant. 
4  Include for Definitive Warrant. 
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Prior to the Exercise Date and as described more fully in the Warrant Agreement, Warrants will 

not entitle the Holder to any of the rights of the holders of shares of Common Stock.  

This Warrant Certificate shall be binding upon any successors or assigns of the Company.  This 

Warrant Certificate shall not be valid until an authorized signatory of the Warrant Agent or its agent as 

provided in the Warrant Agreement countersigns this Warrant Certificate.  Such signature shall be solely 

for the purpose of authenticating this Warrant Certificate and shall be conclusive evidence that this 

Warrant Certificate has been countersigned under the Warrant Agreement. 

This Warrant Certificate and the Warrants evidenced hereby will be governed by and 

construed in accordance with the laws of the State of New York applicable to contracts made and to 

be performed entirely within such State. 
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IN WITNESS WHEREOF, the Company has caused this Warrant Certificate to be duly 

executed by a duly authorized officer.  This Warrant Certificate shall not be valid or obligatory for any 

purpose until it shall have been countersigned by the Warrant Agent. 

Dated:  [______] 

CALIFORNIA RESOURCES CORPORATION 

By:         

 Name:  

 Title:  

 

 

Countersigned by: 

American Stock Transfer & Trust Company, LLC, as 

Warrant Agent 

By:         

 Authorized Signatory 

 

 

 

 

 

 

 

 

 

 

 

 

[SIGNATURE PAGE TO WARRANT CERTIFICATE] 
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ANNEX A 

[Annex A to Global Warrant Certificate]5 

The initial number of Warrants represented by this Global Warrant Certificate is [________]. 

The following decreases in the number of Warrants represented by this Global Warrant 

Certificate have been made as a result of the exercise, cancellation, exchange or redemption of certain 

Warrants represented by this Global Warrant Certificate: 

 

Date of Exercise/ 

Cancellation/ 

Exchange  

of Warrants 

 

Number of  

Warrants 

Exercised/ 

Canceled/ 

Exchanged 

Total Number of 

Warrants Represented 

Hereby Following Such 

Exercise/ 

Cancellation/ 

Exchange 

 

Notation Made  

by Warrant 

Agent/Custodian 

 

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

                                                 

 
5  Include for Global Warrant. 
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ANNEX B 

FORM OF EXERCISE NOTICE 

(TO BE EXECUTED ONLY UPON EXERCISE OF WARRANTS) 

DATE:  _________, 20__ 

TO: [Warrant Agent] 

  

RE:  Election to Purchase Common Stock 

The undersigned Holder irrevocably elects to exercise the number of Warrants set forth 

below represented by the Warrant Certificate enclosed herewith, and surrenders all right, title and interest 

in the number of Warrants exercised hereby to the Company, and directs that the shares of Common 

Stock or other securities or property issued or delivered upon exercise of such Warrants, and any interests 

in the enclosed Warrant Certificate representing unexercised Warrants, be registered or placed in the 

name and at the address specified below and delivered thereto. 

Number of Warrants: ________________________________________________ 

 

 

 

Holder:        

By:          

Name:            

Title:          

 

Settlement:  Physical Settlement and payment of $_____________ by wire transfer of 

immediately available funds 

 

 Physical Settlement and payment of $_____________ by certified or official bank 

or bank cashier’s check 

 

 Net Settlement 

 

Signature guaranteed by*: 

     

* The signature must correspond with the name as written upon the face of the within Warrant Certificate 

in every particular, without alteration or enlargement or any change whatever, and must be guaranteed by 

a participant in a Medallion Signature Guarantee Program at a guarantee level reasonably acceptable to 

the Company’s transfer agent.
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Delivery of Securities and/or Cash: 

 Deliver in book-entry form through the Depositary: 

Name of Agent Member:         

Depositary Participant Account Number:        

Contact Information at Agent Member: 

Contact Name:          

Telephone:           

Email:           

 Deliver in definitive form: 

Name:            

Street Address:          

City, State and Zip Code:         

Social Security Number  

or Other Identifying Number:        

A Warrant Certificate for any unexercised Warrants represented by the enclosed Warrant Certificate 

should be issued according to the following information.  (If no information is specified, a Warrant 

Certificate for any unexercised Warrants will be issued according to the information appearing on the 

Registry with respect to the enclosed Warrant Certificate.) 

Name:           

Street Address:          

City, State and Zip Code:         

Social Security Number  

or Other Identifying Number:        
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ANNEX C 

Form of Assignment 

For value received, the undersigned Holder of the within Warrant Certificate hereby sells, assigns 

and transfers unto the assignee(s) named below (including the undersigned with respect to any Warrants 

constituting a part of the Warrants evidenced by the within Warrant Certificate not being assigned hereby) 

all of the right, title and interest of the undersigned under the within Warrant Certificate with respect to 

the number of Warrants set forth below and does irrevocably constitute and appoint [___________], the 

undersigned’s attorney, to make such transfer on the books of the Company maintained for the purpose, 

with full power of substitution in the premises. 

 

 

Name of Assignees 

 

Address 

 

Number of Warrants 

Social Security 

Number or other 

Identifying Number 

    

    

 

 

Dated: 

 

 

Holder:       

By:        

Name:       

Title:       

 

 

Signature guaranteed by*: 

     

* The signature must correspond with the name as written upon the face of the within Warrant Certificate 

in every particular, without alteration or enlargement or any change whatever, and must be guaranteed by 

a participant in a Medallion Signature Guarantee Program at a guarantee level reasonably acceptable to 

the Company’s transfer agent. 
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Execution Version 

Highly Confidential 

CITIGROUP GLOBAL MARKETS INC. 

811 MAIN STREET, SUITE 4000 

HOUSTON, TEXAS 77002 

 

September 17, 2020 

 

California Resources Corporation 

27200 Tourney Road, Suite 200 

Santa Clarita, CA 91355 

 

Attention:  Francisco J. Leon 

               Executive Vice President and 

                   Chief Financial Officer 

 

$1,250,000,000 Senior Secured Revolving Credit Facility  

ENGAGEMENT LETTER 

 

Ladies and Gentlemen: 

 

California Resources Corporation, a Delaware corporation (“you” or the “Company”) has advised 

Citigroup Global Markets Inc. (collectively with certain of its affiliates as may be appropriate to perform 

the work or consummate the transactions contemplated herein, “CGMI”) that the Company and certain of 

the Company’s subsidiaries (together with the Company, the “Debtors”) have filed voluntary petitions to 

commence cases (the proceedings resulting therefrom, the “Chapter 11 Cases”) for relief under chapter 11 

of the United States Bankruptcy Code (the “Bankruptcy Code”) in the United States Bankruptcy Court for 

the Southern District of Texas (the “Bankruptcy Court”) and, in connection therewith, the Company 

desires to establish a senior secured revolving credit facility in an aggregate amount of up to $1,250,000,000 

(including, if necessary, any term loan facility on terms to be agreed, the “Facility”), which availability 

thereunder will be the lesser of (i) an initial Borrowing Base expected to be $1,250,000,000 and (ii) the 

elected commitment amounts of Lenders (as defined below) under the Facility (the “Elected 

Commitments”) expected to be in the amount of $700,000,000, and to the general terms and conditions of 

the Facility substantially in accordance with the terms set forth in the attached Exhibit A (the “Term 

Sheet”), the proceeds of which would be used by the Company (i) to repay existing indebtedness, (ii) to 

finance the acquisition, development and exploration of oil and gas properties, (iii) to pay related transaction 

costs, fees and expenses, (iv) to provide working capital from time to time for the Company and (v) for 

other general corporate purposes. Capitalized terms used herein and not defined herein shall have the 

meaning set forth in the Term Sheet.  The Term Sheet describes the general terms and conditions of the 

Facility, however, various terms essential to the proposed financing in addition to those set forth in the 

Term Sheet must still be developed and agreed upon (including any term loan facility fees, if applicable), 

and Citi specifically reserves the right to propose additional terms.  In particular, the Term Sheet does not 

purport to include all of the conditions, covenants, representations, warranties, defaults, definitions and 

other terms that would be contained in the definitive documents for the transaction, including those 

customary to transactions of the nature contemplated by this letter, all of which must be reasonably 

satisfactory in form and substance to Citi (as defined below) and the Company prior to proceeding with the 

Facility. 
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Subject to the terms and conditions of this engagement letter and the attached Term Sheet 

(collectively, and together with the Fee Letters referred to below, and as amended or otherwise modified 

from time to time, this “Engagement Letter”), CGMI, on behalf of Citi (as defined below), is pleased to 

inform the Company of its agreement to use its commercially reasonable efforts to arrange a syndicate of 

lenders (the “Lenders”) for the Facility and to act as a joint lead arranger and joint bookrunner for the 

Facility (it being understood and agreed that neither CGMI nor any of its affiliates is agreeing to underwrite 

such syndication).  In addition, Citi is pleased to inform the Company of Citi’s agreement to act as 

administrative agent for the Facility, subject to the terms and conditions of this Engagement Letter.  For 

purposes of this Engagement Letter, “Citi” means CGMI, Citibank, N.A., Citicorp North America, Inc. 

and/or any of their affiliates as may be appropriate to consummate the transactions contemplated hereby.  

This Engagement Letter is not an express or implied financing commitment and is being submitted to the 

Company with the express understanding that it does not, and shall not be deemed to, constitute or otherwise 

create the existence of any binding commitment or agreement on the part of Citi to provide or underwrite 

the Facility or any portion thereof, and the Company acknowledges that any such commitment would be 

evidenced by a separate commitment letter or similar agreement between the Company and Citi. 

 

Section 1.  Conditions Precedent.  Citi’s agreements hereunder are subject to: (i) the preparation, 

execution and delivery of mutually acceptable loan documentation, including without limitation, a credit 

agreement, security agreements, guaranties and other agreements, incorporating substantially the terms and 

conditions outlined in this Engagement Letter and otherwise satisfactory to Citi (as amended or otherwise 

modified from time to time, the “Operative Documents”); (ii) the absence of (A) any material adverse change 

in the business, financial condition or operations of the Company and its subsidiaries, taken as a whole, since 

the date of this Engagement Letter and (B) any circumstance, change or condition in the loan syndication, 

financial or capital markets generally or in the market for new issuances of leveraged loans in particular that 

could reasonably be expected to materially impair syndication of the Facility; (iii) the accuracy and 

completeness in all material respects of all representations that the Company makes to Citi and all information 

that the Company furnishes to Citi; (iv) the receipt of commitments from Lenders of not less than 

$700,000,000, on the terms and conditions set forth in the Term Sheet; (v) the Company’s compliance with 

the terms of this Engagement Letter, including without limitation, the payment in full of all fees, expenses 

and other amounts payable under this Engagement Letter and under the Fee Letters; (vi) Citi’s completion 

and satisfaction with its due diligence review of the Company and its subsidiaries; (vii) Citi not discovering 

or otherwise becoming aware of any material information not previously disclosed to it that it reasonably 

believes to be materially inconsistent with its understanding, based on the information provided to it prior to 

the date hereof, of the business, financial condition or operations of the Company and its subsidiaries taken 

as a whole; and (viii) the Bankruptcy Court shall have entered one or more orders approving the Facility in 

form and substance reasonably satisfactory to Citi, which order shall be in full force and effect, unstayed and 

final, and shall not have been amended, supplemented or otherwise modified without the written consent of 

Citi. 

 

Section 2.  Engagement Termination.  Citi’s agreements set forth in this Engagement Letter will 

terminate on the earliest of (a) the date the Operative Documents become effective (the “Closing Date”), (b) 

March 31, 2021, and (c) the date on which the Company provides a written notice of termination.  Before 

such date, Citi may terminate its agreements hereunder if any event occurs or information becomes available 

that, in its judgment, results in, or is likely to result in, the failure to satisfy any condition set forth in Section 

1. Notwithstanding the foregoing, the termination of Citi’s agreements hereunder will not affect Sections 4 

through 13, which provisions will survive any such termination. 

 

Section 3.  Syndication.  Citi will manage all aspects of the syndication of the Facility in consultation 

with and reasonably acceptable to the Company, including the timing of all offers to potential Lenders, the 

determination of the amounts offered to potential Lenders, the acceptance of commitments of the Lenders, the 

assignment of any titles and the compensation to be provided to the Lenders; provided that the final selection 
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of prospective Lenders, and any titles offered to other proposed arrangers or bookrunners or proposed Lenders 

for the Facility, when commitments will be accepted and the final allocations of the commitments among the 

Lenders and the amount and distribution of fees among the Lenders shall, in each case, be subject to the 

Company’s approval (not to be unreasonably withheld, delayed or conditioned).   

 

The Company will use commercially reasonable efforts to take all action as Citi may reasonably 

request to assist Citi in forming a syndicate acceptable to Citi and reasonably acceptable to the Company, 

which acceptance will not be unreasonably withheld or delayed; provided that, the Company’s assistance 

in forming such a syndicate will include, without limitation, (i) making senior management and 

representatives of the Company available to participate in information meetings with potential Lenders upon 

reasonable advance notice at such times during normal business hours and places as mutually agreed; (ii) 

using the Company’s commercially reasonable efforts to ensure that the syndication efforts benefit from the 

Company’s existing lending relationships; (iii) assisting (including using its commercially reasonable efforts 

to cause its affiliates and advisors to assist) in the preparation of a customary lender presentation for the 

Facility and other customary marketing and rating agency materials to be used in connection with syndication 

of the Facility; and (iv) promptly providing Citi with all other information reasonably deemed necessary by it 

to successfully complete the syndication of the Facility. 

 

The Company acknowledges that (i) Citi may make available any Information and Projections (each 

as defined in Section 8) (collectively, the “Company Materials”) to potential Lenders who have agreed to be 

bound by a customary written confidentiality agreement (including via “click through” or other affirmative 

action on the part of the recipient to access such Company Materials and acknowledge its confidentiality 

obligations in respect thereof) by posting the Company Materials on IntraLinks, Debtdomain, the Internet or 

another similar electronic system (the “Platform”) and (ii) certain of the potential Lenders may be public side 

Lenders (i.e., Lenders that do not wish to receive material non-public information with respect to the Company 

or its securities) (each, a “Public Lender”).  The Company agrees that (A) at the request of Citi, it will assist 

Citi in preparing a version of the information package and presentation to be provided to potential Lenders 

that does not contain material non-public information concerning the Company or its securities for purposes 

of United States federal and state securities laws; (B) all Company Materials that are to be made available to 

Public Lenders will be clearly and conspicuously marked “PUBLIC” which, at a minimum, will mean that 

the word “PUBLIC” will appear prominently on the first page thereof; (C) by marking Company Materials 

“PUBLIC,” the Company will be deemed to have authorized Citi and the proposed Lenders to treat such 

Company Materials as not containing any material non-public information (although they may be confidential 

or proprietary) with respect to the Company or its securities for purposes of United States federal and state 

securities laws; (D) all Company Materials marked “PUBLIC” are permitted to be made available through a 

portion of the Platform designated “Public Lender,” and (E) Citi will be entitled to treat any Company 

Materials that are not marked “PUBLIC” as being suitable only for posting on a portion of the Platform not 

designated “Public Lender.”  

 

It is understood that in connection with your assistance described above, you will provide 

customary authorization letters (in the case of a public-side version of the Company Materials, containing 

a representation as to the absence of material non-public information therefrom), reasonably satisfactory to 

Citi, authorizing the distribution of the Company Materials to prospective Lenders.   

 

For the avoidance of doubt, you will not be required to provide any information under this Section 3 

to the extent that the provision thereof would violate any law, rule or regulation, or any obligation of 

confidentiality binding on you or your affiliates or waive any attorney-client privilege; provided that (i) in 

the event that you do not provide information in reliance on the exclusions in this paragraph, you shall 

provide notice to Citi upon that such information is being withheld and you shall communicate the 

applicable information in a way that would not violate the applicable obligation or privilege and (ii) any 
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such confidentiality obligation shall not have been entered into in anticipation or contemplation of this 

Engagement Letter and the transactions contemplated hereby. 

 

To ensure an effective syndication of the Facility, the Company agrees that until the earlier of (i) the 

Closing Date and (ii) the termination of this Engagement Letter, the Company will not, and will not permit 

any of its affiliates to, syndicate or issue, attempt to syndicate or issue, announce or authorize the 

announcement of the syndication or issuance of, or engage in discussions concerning the syndication or 

issuance of, any debt facility or debt security (including any renewals thereof) other than a second-lien secured 

term loan facility as disclosed to Citi and to be incurred substantially concurrent with the Closing Date and 

the Eligible Notes (as defined in that certain restructuring support agreement by and among the Company and 

other parties thereto, as filed with the Bankruptcy Court), without the prior written consent of Citi. 

 

Citi will act as the sole administrative agent for the Facility and Citi will act as a joint lead arranger 

and a joint bookrunner.  It is understood and agreed that Citi will have “left” placement in all marketing 

materials and other documentation used in connection with the Facility.  No additional agents, co-agents or 

arrangers will be appointed, no other titles awarded and no compensation (except as set forth in this 

Engagement Letter) will be paid, without the consent of Citi and the Company; provided that at the sole 

discretion of Citi, all or any portion of any compensation paid to Citi may be allocated to any of their 

affiliates or paid to any other Lender without the consent of the Company. 

 

Section 4.  Fees.  In addition to the fees described in the Term Sheet, the Company will pay the non-

refundable fees set forth in one or more letter agreements dated the date hereof between the Company and 

Citi, or subsequently executed among the Company, Citi and other Lenders (collectively, as amended or 

otherwise modified from time to time, the “Fee Letters”).  The terms of the Fee Letters are an integral part 

of Citi’s agreements hereunder and constitute part of this Engagement Letter for all purposes hereof. 

 

Section 5.  Indemnification.  The Company will indemnify and hold harmless Citi and each of its 

affiliates and each of its officers, directors, employees, agents, advisors, controlling persons, members, 

attorneys and representatives and their successors and assigns (each, an “Indemnified Party”) from and 

against any and all claims, damages, losses, liabilities, taxes, penalties and expenses (including without 

limitation, reasonable fees, charges and disbursements of one counsel for the Indemnified Parties as a 

whole, and, if reasonably necessary, one firm of local counsel in each appropriate jurisdiction and one firm 

of regulatory counsel in each appropriate jurisdiction, in each case for the Indemnified Parties as a whole, 

and, in the case of an actual or perceived conflict of interest (as reasonably determined by internal or 

external counsel to the affected Indemnified Parties), one additional firm of counsel in each relevant 

jurisdiction for the affected Indemnified Parties similarly situated, taken as a whole), joint or several, that 

may be incurred by or asserted or awarded against any Indemnified Party (including without limitation, in 

connection with any investigation, litigation or proceeding or the preparation of a defense in connection 

therewith), in each case, arising out of or in connection with or by reason of this Engagement Letter or the 

Operative Documents or the transactions contemplated hereby or thereby or any use of the proceeds of the 

Facility, except to the extent such claim, damage, loss, liability or expense (i) is found in a final, non-

appealable judgment by a court of competent jurisdiction to have resulted primarily from (x) such 

Indemnified Party’s bad faith, gross negligence or willful misconduct or (y) a material breach of the 

obligations of Citi under this Engagement Letter or the Fee Letters or (ii) has resulted from any proceeding 

brought by an Indemnified Party against any other Indemnified Party (other than any claims against Citi in 

its capacity or in fulfilling its role as an arranger or an agent or any similar role hereunder) without an act 

or omission by the Company or any of its affiliates; provided that such Indemnified Party shall promptly 

repay to the Company all expense reimbursements previously made pursuant to this paragraph to the extent 

that such Indemnified Party is finally determined by a court of competent jurisdiction not to be entitled to 

indemnification hereunder as contemplated by this paragraph.  In the case of an investigation, litigation or 

other proceeding to which the indemnity in this paragraph applies, such indemnity will be effective whether 
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or not such investigation, litigation or proceeding is brought by the Company, any of its directors, security 

holders or creditors, an Indemnified Party or any other person or an Indemnified Party is otherwise a party 

thereto and whether or not the transactions contemplated hereby are consummated.   

 

No Indemnified Party will have any liability (whether in contract, tort or otherwise) to the Company 

or any of its affiliates or any of their respective security holders or creditors for or in connection with the 

transactions contemplated hereby, except to the extent such liability is determined in a final non-appealable 

judgment by a court of competent jurisdiction to have resulted primarily from such Indemnified Party’s bad 

faith, gross negligence, willful misconduct or material breach of its obligations under this Engagement 

Letter or the Fee Letters. 

 

The Company acknowledges that information and other materials related to the Facility and the 

transactions contemplated hereby may be transmitted through the Platform. No Indemnified Party shall be 

liable for any damages arising from the use by others of any information or other materials obtained through 

internet, electronic, telecommunications or other information transmission systems, except to the extent of 

direct, as opposed to indirect, consequential or punitive damages arising from the bad faith, gross 

negligence or willful misconduct of the relevant Indemnified Party.  None of the Indemnified Parties or 

(except solely as a result of your indemnification obligations set forth above to the extent an Indemnified 

Party is found so liable) you or any of your or its respective affiliates or the respective directors, officers, 

employees, advisors, and agents of the foregoing shall be liable for any indirect, special, punitive or 

consequential damages (including without limitation, any loss of profits, business or anticipated savings) 

in connection with this Engagement Letter, the Fee Letters, the Facility or the transactions contemplated 

hereby or thereby.  The foregoing provisions shall be superseded in each case by the applicable provisions 

contained in the definitive financing documentation upon execution thereof and thereafter shall have no 

further force and effect to such extent.  You shall not, without the prior written consent of each applicable 

Indemnified Party (which consent shall not be unreasonably withheld, delayed or conditioned), effect any 

settlement of any pending or threatened proceedings in respect of which indemnity could have been sought 

hereunder by such Indemnified Party unless such settlement (a) includes an unconditional release of such 

Indemnified Party in form and substance reasonably satisfactory to Citi from all liability on claims that are 

the subject matter of such proceedings and (b) does not include any statement as to or any admission of 

fault, culpability or a failure to act by or on behalf of any Indemnified Party. 

 

Section 6.  Costs and Expenses.  The Company will pay, or reimburse Citi on demand for, all 

documented out-of-pocket costs and expenses incurred by Citi (whether incurred before or after the date 

hereof) in connection with the Facility and the preparation, negotiation, execution and delivery of this 

Engagement Letter and the Operative Documents, including without limitation, the reasonable fees and 

expenses of one outside counsel and, if reasonably necessary, one firm of local counsel in each appropriate 

jurisdiction and one firm of regulatory counsel in each appropriate jurisdiction, and any ISDA master 

agreement with Citi (including the reasonable fees and expenses of one outside counsel with respect to such 

ISDA master agreement), regardless of whether any of the transactions contemplated hereby or thereby are 

consummated.  The Company will also pay all costs and expenses of Citi (including without limitation, the 

reasonable fees and disbursements of one outside counsel) incurred in connection with the enforcement of 

any of its rights and remedies under this Engagement Letter. The provisions of this Section 6 will be 

superseded by the definitive documentation for the Facility. 

 

Section 7.  Confidentiality.  This Engagement Letter is delivered to you on the understanding that 

neither this Engagement Letter nor the Fee Letters nor any of their terms or substance, shall be disclosed, 

directly or indirectly, by you to any other person except (a) to your equity holders, your, your equity holders’ 

and your affiliates’ officers, directors, employees, attorneys, accountants and advisors (the “Company 

Representatives”) on a confidential and “need to know” basis, (b) as required by applicable law or 

regulation or legal, judicial or administrative proceedings or other compulsory process or as requested by 
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any governmental authority (or necessary in connection with any of the foregoing) (in which case you agree, 

to the extent reasonably practicable and permitted by law, promptly to inform us in writing in advance 

thereof), including as may be required to obtain court approval in connection with any acts or obligations 

to be taken pursuant to this Engagement Letter or the Fee Letters or the transactions contemplated hereby 

or thereby, and use commercially reasonable efforts to ensure that the information so disclosed is accorded 

confidential treatment, (c) you may disclose this Engagement Letter and the contents hereof (but not the 

Fee Letters or the contents thereof other than the existence thereof and the contents thereof as part of 

projections, pro forma information and a generic disclosure of aggregate sources and uses to the extent 

customary in marketing materials and other required filings) (i) in any marketing materials relating to the 

Facility, (ii) to potential debt providers to obtain commitments to the Facility from such potential debt 

providers or (iii) in filings with the Securities and Exchange Commission and other applicable regulatory 

authorities and stock exchanges, (d) in connection with any remedy or enforcement of any right under this 

Engagement Letter or the Fee Letters, (e) upon the request or demand of any regulatory authority having 

or purporting to have jurisdiction over you or your affiliates (in which case you agree to promptly notify 

Citi in writing to the extent lawfully permitted to do so), (f) to the extent any such information becomes 

publicly available other than by reason of disclosure by you, your affiliates or Company Representatives in 

breach of this Engagement Letter, or (g) to the extent Citi has consented in writing prior to the disclosure.  

Notwithstanding anything to the contrary in the foregoing, you shall be permitted to (v) provide unredacted 

copies of the Engagement Letter and the Fee Letters to the Office of the United States Trustee and any 

official committee appointed in the Chapter 11 Cases, subject to confidentiality arrangements reasonably 

satisfactory to us, in connection with any motion seeking approval of the Facility and solely for the use in 

connection with such motion, (w) provide unredacted copies of the Engagement Letter and the Fee Letters 

to the Bankruptcy Court, provided that you use commercially reasonable efforts to file and prosecute a 

motion to seal such unredacted copies, in connection with any motion seeking approval of the Facility and 

solely for the use of the Bankruptcy Court in connection with such motion, (x) provide unredacted copies 

of the Engagement Letter and the Fee Letters to any other party ordered by the Bankruptcy Court in 

connection with any motion seeking approval of the Facility and solely for the use of such other party in 

connection with such motion, or otherwise as needed in connection with any legal, judicial, administrative 

proceeding or other compulsory process or otherwise as required by applicable law or regulations (in which 

case the Company shall promptly notify you, in advance, to the extent reasonably practicable and permitted 

by law), and (y) disclose the aggregate fees that may be payable by you under the Fee Letters in connection 

with such motion. Notwithstanding any other provision in this Engagement Letter, Citi hereby confirms that 

the Company and the Company Representatives will not be limited from disclosing the U.S. tax treatment 

or U.S. tax structure of the Facility. 

 

Citi shall use all non-public information received by it in connection with the transactions 

contemplated by this Engagement Letter solely for the purposes of providing the services that are the subject 

of this Engagement Letter or the Fee Letters and shall treat confidentially all such information, and shall 

not disclose such information to any third party or circulate or refer publicly to such information, except 

that Citi may disclose (a) to any Lenders or participants, prospective Lenders or participants for purposes 

of syndicating the Facility, (b) in any legal, judicial or administrative proceeding or other compulsory 

process or otherwise as required by applicable law or regulations (in which case Citi agrees, to the extent 

not prohibited by applicable law, rule, regulation or order, to use commercially reasonable efforts to 

promptly notify you in writing, such notice to be provided in advance to the extent permitted by applicable 

law), (c) upon the request or demand of any regulatory authority having or purporting to have jurisdiction 

over Citi or its affiliates (in which case Citi agrees to, except with respect to any audit or examination 

conducted by bank accountants or any governmental bank regulatory authority exercising examination or 

regulatory authority, to use commercially reasonable efforts to promptly notify you in writing to the extent 

lawfully permitted to do so), (d) to its or its affiliates’ officers, directors, agents, employees, attorneys, 

accountants and advisors (collectively, “Citi Representatives”) on a “need to know” basis, who are 

informed of the confidential nature of such information and are or have been advised of their obligation to 
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keep information of this type confidential (provided that Citi shall be responsible for its officers, directors 

and employees’ compliance with this paragraph), (e) to the extent any such information becomes publicly 

available other than by reason of disclosure by Citi or Citi Representatives in breach of this Engagement 

Letter, (f) to the extent that such information is received by the Citi from a third party that is not to Citi’s 

knowledge subject to confidentiality obligations to you or your affiliates, (g) to the extent that such 

information is independently developed by Citi, so long as Citi has not otherwise breached its 

confidentiality obligations hereunder and has not developed such information based on information 

received from a third party that to its knowledge has breached confidentiality obligations owing to you, (h) 

for purposes of establishing a “due diligence” defense or in connection with the exercise of any remedies 

hereunder, any action or proceeding relating to this Engagement Letter, the Fee Letters or the enforcement 

of rights hereunder or thereunder or (i) to the extent that you have consented in writing prior to such 

disclosure.  

 

Section 8.  Representations and Warranties of the Company.  The Company represents and 

warrants that (i) all written information (other than Projections (as defined below), estimates and information 

of a general economic, forward looking or industry nature), that has been or will hereafter be made available 

to Citi, any Lender or any potential Lender by the Company or any Company Representatives in connection 

with the transactions contemplated hereby (the “Information”), when furnished and when taken as a whole, 

is and will be complete and correct in all material respects and does not and will not contain any untrue 

statement of a material fact or omit to state a material fact necessary in order to make the statements contained 

therein not misleading in light of the circumstances under which such statements were or are made and (ii) all 

financial projections, if any, that have been or will be prepared by the Company or any Company 

Representatives and made available to Citi, any Lender or any potential Lender (the “Projections”) have been 

or will be prepared in good faith based upon assumptions believed by the Company to be reasonable as of the 

date of the preparation of such Projections (it being understood that the Projections are subject to significant 

uncertainties and contingencies, many of which are beyond the Company’s control, and that no assurance can 

be given that the Projections will be realized).  If, at any time from the date hereof until the termination of this 

Engagement Letter, any of the representations and warranties in the preceding sentence would not be accurate 

and complete in any material respect if the Information or Projections were being furnished, and such 

representations and warranties were being made, at such time, then the Company agrees to promptly 

supplement the Information and/or Projections from time to time so that the representations and warranties 

contained in this paragraph remain accurate and complete in all material respects under those circumstances. 

 

In providing this Engagement Letter and in arranging the Facility, Citi is relying on the accuracy 

of the Information furnished to it by or on behalf of the Company or any Company Representatives without 

independent verification thereof. 

 

Section 9.  No Third Party Reliance, Not a Fiduciary, Etc.  The agreements of Citi hereunder and 

of any Lender that issues a commitment to provide financing under the Facility are made solely for the benefit 

of the Company and may not be relied upon or enforced by any other person.  Please note that those matters 

that are not covered or made clear herein are subject to mutual agreement of the parties.  The Company may 

not assign or delegate any of its rights or obligations hereunder without Citi’s prior written consent.  This 

Engagement Letter may not be amended or modified, or any provision hereof waived, except by a written 

agreement signed by all parties hereto.   

 

The Company hereby acknowledges that Citi is acting pursuant to a contractual relationship on an 

arm’s length basis, and the parties hereto do not intend that Citi act or be responsible as a fiduciary to the 

Company, its management, stockholders, creditors or any other person.  Each of the Company and Citi 

hereby expressly disclaims any fiduciary relationship and agrees they are each responsible for making their 

own independent judgments with respect to any transactions entered into between them.  The Company 

also hereby acknowledges that Citi has not advised and is not advising the Company as to any legal, 
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accounting, regulatory or tax matters, and that the Company is consulting its own advisors concerning such 

matters to the extent it deems appropriate. 

 

The Company understands that Citi and its affiliates (collectively, the “Group”) are engaged in a 

wide range of financial services and businesses (including investment management, financing, securities 

trading, corporate and investment banking and research).  Members of the Group and businesses within the 

Group generally act independently of each other, both for their own account and for the account of clients.  

Accordingly, there may be situations where parts of the Group and/or their clients either now have or may 

in the future have interests, or take actions, that may conflict with the Company’s interests.  For example, 

the Group may, in the ordinary course of business, engage in trading in financial products or undertake 

other investment businesses for their own account or on behalf of other clients, including without limitation, 

trading in or holding long, short or derivative positions in securities, loans or other financial products of the 

Company or its affiliates or other entities connected with the Facility or the transactions contemplated 

hereby. 

 

In recognition of the foregoing, the Company agrees that the Group is not required to restrict its 

activities as a result of this Engagement Letter and that the Group may undertake any business activity 

without further consultation with or notification to the Company.  Neither this Engagement Letter nor the 

receipt by Citi of confidential information nor any other matter will give rise to any fiduciary, equitable or 

contractual duties (including without limitation, any duty of trust or confidence) that would prevent or 

restrict the Group from acting on behalf of other customers or for its own account.  Furthermore, the 

Company agrees that neither the Group nor any member or business of the Group is under a duty to disclose 

to the Company or use on behalf of the Company any information whatsoever about or derived from those 

activities or to account for any revenue or profits obtained in connection with such activities.  However, 

consistent with the Group’s long-standing policy to hold in confidence the affairs of its customers, the 

Group will not use confidential information obtained from the Company except in connection with its 

services to, and its relationship with, the Company, provided however, that the Group will be free to disclose 

information in any manner as required by law, regulation, regulatory authority or other applicable judicial 

or government order. 

 

Section 10.  Governing Law, Etc.  This Engagement Letter and any right, remedy, obligation, claim, 

controversy, dispute or cause of action (whether in contract, tort or otherwise) based upon, arising out of or 

relating to this Engagement Letter and the transactions contemplated hereby will be governed by, and 

construed in accordance with, the law of the State of New York without regard to conflicts of law principles 

that would lead to the application of laws other than the law of the State of New York.  This Engagement 

Letter and the Fee Letters set forth the entire agreement between the parties with respect to the matters 

addressed herein and supersedes all prior communications, written or oral, with respect hereto.  This 

Engagement Letter may be executed in any number of counterparts, each of which, when so executed, will 

be deemed to be an original and all of which, taken together, will constitute one and the same Engagement 

Letter.  Delivery of an executed counterpart of a signature page to this Engagement Letter by telecopier (or 

in pdf or similar format by electronic mail) will be as effective as delivery of an original executed counterpart 

of this Engagement Letter.  The words “execution,” “execute”, “signed,” “signature,” and words of like import 

in or related to any document to be signed in connection with this Engagement Letter and the transactions 

contemplated hereby shall be deemed to include electronic signatures, the electronic matching of assignment 

terms and contract formations on electronic platforms approved by Citi, or the keeping of records in electronic 

form, each of which shall be of the same legal effect, validity or enforceability as a manually executed 

signature or the use of a paper-based recordkeeping system, as the case may be, to the extent and as provided 

for in any applicable law, including the Federal Electronic Signatures in Global and National Commerce Act, 

the New York State Electronic Signatures and Records Act, or any other similar state laws based on the 

Uniform Electronic Transactions Act.   
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Section 11.  Waiver of Jury Trial.  Each party hereto irrevocably waives all right to trial by jury in 

any action, proceeding or counterclaim (whether based on contract, tort or otherwise) arising out of or relating 

to this Engagement Letter or the transactions contemplated hereby or the actions of the parties hereto in the 

negotiation, performance or enforcement hereof. 

 

Section 12.  Consent to Jurisdiction, Etc.  The Company irrevocably and unconditionally (i) agrees 

that it will not commence any action, litigation or proceeding of any kind or description, whether in law or 

in equity, whether in contract, tort or otherwise, against Citi arising out of or in any way relating to this 

Engagement Letter or the transactions contemplated hereby in any forum other than the courts of the State 

of New York sitting in New York County, and of the United States District Court for the Southern District 

of New York, and any appellate court from any thereof, (ii) submits to the jurisdiction of such courts and 

agrees that all claims in respect of any such action, litigation or proceeding may be heard and determined 

in such New York State court or, to the fullest extent permitted by applicable law, in such federal court,  

(iii) waives, to the fullest extent permitted by applicable law, any objection that it may now or hereafter have 

to the laying of venue of any such action, litigation or proceeding arising out of or relating to this Engagement 

Letter in any court referred to in this Section, (iv) waives, to the fullest extent permitted by applicable law, 

the defense of an inconvenient forum to the maintenance of such action, litigation or proceeding in any such 

court and (v) consents to the service of any process, summons, notice or document in any such action, 

litigation or proceeding by registered mail addressed to the Company at its address specified on the first page 

of this Engagement Letter.  A final judgment in any such action, litigation or proceeding will be conclusive 

and may be enforced in other jurisdictions by suit on the judgment or in any other manner provided by law.  

Nothing herein will affect the right of Citi to serve legal process in any other manner permitted by law or 

affect Citi’s right to bring any action, litigation or proceeding against the Company or its property in the courts 

of other jurisdictions.  To the extent that the Company has or hereafter may acquire any immunity from 

jurisdiction of any court or from any legal process (whether through service or notice, attachment prior to 

judgment, attachment in aid of execution, execution or otherwise) with respect to itself or its property, the 

Company irrevocably waives such immunity in respect of its obligations under this Engagement Letter.  

  

Section 13.  Patriot Act Compliance.  Citi hereby notifies the Company that pursuant to the 

requirements of the USA PATRIOT ACT (Title III of Pub. L. 107-56 (signed into law October 26, 2001)) 

(the “Patriot Act”) and the requirements of 31 C.F.R §1010.230 (the “Beneficial Ownership Regulation”), 

it is required to obtain, verify and record information that identifies the Company and its subsidiaries, which 

information includes the name and address of the Company and its subsidiaries and other information that 

will allow Citi and the Lenders to identify the Company and its subsidiaries in accordance with the Patriot 

Act and in the event that the Borrower qualifies as a “legal entity customer” under the Beneficial Ownership 

Regulation, obtain a certificate regarding beneficial ownership from the Company.  In that connection, Citi 

may also request corporate formation documents, or other forms of identification, to verify information 

provided. 

 

Please indicate the Company’s acceptance of the provisions hereof by signing the enclosed copy of 

this Engagement Letter and the Fee Letters and returning them to Jeff Ard, Managing Director, Citibank, 

N.A., 811 Main Street, Suite 4000, Houston, Texas 77002 (email: jeff.ard@citi.com) at or before 5:00 p.m.  

(New York City time) on September 17, 2020, the time at which Citi’s agreements hereunder (if not so 

accepted prior thereto) will terminate.   

 

[Remainder of page intentionally left blank; signatures follow.] 
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Very truly yours, 

CITIGROUP GLOBAL MARKETS INC. 

By_______________________________ 
Name:  Phillip R. Ballard 
Title:  Managing Director 
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ACCEPTED AND AGREED 
as of the date first set forth above: 
 
CALIFORNIA RESOURCES CORPORATION 
 
 
By__________________________ 

Name:  Francisco Leon 
Title:    Executive Vice President & Chief Financial Officer 

 
 

#
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Execution Version 

 

 

Highly Confidential 

 

CITIGROUP GLOBAL MARKETS INC. 

811 MAIN STREET, SUITE 4000 

HOUSTON, TEXAS 77002 

 

 

September 17, 2020 

 

California Resources Corporation 

27200 Tourney Road, Suite 200 

Santa Clarita, CA 91355 

 

Attention:  Attention:  Francisco J. Leon 

               Executive Vice President and 

                   Chief Financial Officer 

 

$1,250,000,000 Senior Secured Revolving Credit Facility 

AGENCY FEE LETTER 

 

Ladies and Gentlemen: 

 

We refer to the engagement letter dated the date hereof (the “Engagement Letter”) between 

California Resources Corporation, a Delaware corporation (the “Company”), and Citigroup Global 

Markets Inc. (“CGMI” and, collectively with certain of its affiliates as may be appropriate to perform the 

work or consummate the transactions contemplated in the Engagement Letter, “Citi”).  The capitalized 

terms used herein without definition have the meanings given to them in the Engagement Letter.  By 

accepting the Engagement Letter, the Company agrees to pay the non-refundable fees set forth below in 

accordance with the terms of this Fee Letter and the Engagement Letter: 

 

1.  

 

 

 

 

2.    

 

 

 

 

 

3. Fees Generally.  All fees will be payable in U.S. dollars in immediately available funds.  

Once paid, no fee will be refundable under any circumstances and will not be subject to counterclaim 

setoff or otherwise affected.  At the sole discretion of Citi, all or any portion of any fees may be allocated 

to any of their affiliates or paid to any other Lender. 
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4. MISCELLANEOUS.  YOU AGREE THAT THIS FEE LETTER AND ITS 

CONTENTS ARE SUBJECT TO THE INDEMNIFICATION, EXPENSE REIMBURSEMENT, 

CONFIDENTIALITY, GOVERNING LAW, JURISDICTION, ABSENCE OF FIDUCIARY 

RELATIONSHIP, WAIVER OF JURY TRIAL, SERVICE OF PROCESS AND VENUE 

PROVISIONS OF THE ENGAGEMENT LETTER. 

5. Survival; Loan Document.  This Fee Letter shall survive the expiration and termination of 

the Engagement Letter (including any extensions thereof) and the effectiveness of the Facility on the 

Closing Date to the extent provided for under the Engagement Letter. 

6. Counterparts.  This Fee Letter may be executed in any number of counterparts, each of 

which when executed will be an original, and all of which, when taken together, will constitute one 

agreement.  Delivery of an executed counterpart of a signature page of this Fee Letter by fax or other 

electronic transmission will be effective as delivery of a manually executed counterpart hereof. 

[Remainder of page intentionally left blank; signatures follow.] 
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[Signature Page to Fee Letter] 

Very truly yours, 

CITIGROUP GLOBAL MARKETS INC. 

By______________________________ 
     Name:  Phillip R. Ballard 
     Title:  Managing Director 
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Execution Version 

Highly Confidential 

CITIGROUP GLOBAL MARKETS INC. 

811 MAIN STREET, SUITE 4000 

HOUSTON, TEXAS 77002 

October 9, 2020 

California Resources Corporation 

27200 Tourney Road, Suite 200 

Santa Clarita, CA 91355 

Attention:  Attention:  Francisco J. Leon 

      Executive Vice President and 

 Chief Financial Officer 

$1,250,000,000 Senior Secured Revolving Credit Facility 

AMENDED AND RESTATED JLA FEE LETTER 

Ladies and Gentlemen: 

We refer to the engagement letter dated as of September 17, 2020 (the “Engagement Letter”) 

between California Resources Corporation, a Delaware corporation (the “Company”), and Citigroup 

Global Markets Inc. (“CGMI” and, collectively with certain of its affiliates as may be appropriate to 

perform the work or consummate the transactions contemplated in the Engagement Letter, “Citi”).  The 

capitalized terms used herein without definition have the meanings given to them in the Engagement Letter. 

This Amended and Restated JLA Fee Letter (this “Fee Letter”) is one of the “Fee Letters” referred to in 

the Engagement Letter.  By accepting the Engagement Letter, the Company agrees to pay the non-

refundable fees set forth below in accordance with the terms of this Fee Letter and the Engagement Letter: 

1. 

2.
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3. Fees Generally.  All fees will be payable in U.S. dollars in immediately available funds.  

Once paid, no fee will be refundable under any circumstances and will not be subject to counterclaim 

setoff or otherwise affected.  At the sole discretion of Citi, all or any portion of any fees may be allocated 

to any of their affiliates or paid to any other Lender or JLA Lender. 

4. MISCELLANEOUS.  YOU AGREE THAT THIS FEE LETTER AND ITS 

CONTENTS ARE SUBJECT TO THE INDEMNIFICATION, EXPENSE REIMBURSEMENT, 

CONFIDENTIALITY, GOVERNING LAW, JURISDICTION, ABSENCE OF FIDUCIARY 

RELATIONSHIP, WAIVER OF JURY TRIAL, SERVICE OF PROCESS AND VENUE 

PROVISIONS OF THE ENGAGEMENT LETTER. 

5. Survival; Loan Document.  This Fee Letter shall survive the expiration and termination of 

the Engagement Letter (including any extensions thereof) and the effectiveness of the Facility on the 

Closing Date to the extent provided for under the Engagement Letter. 

6. Counterparts.  This Fee Letter may be executed in any number of counterparts, each of 

which when executed will be an original, and all of which, when taken together, will constitute one 

agreement.  Delivery of an executed counterpart of a signature page of this Fee Letter by fax or other 

electronic transmission will be effective as delivery of a manually executed counterpart hereof. 

7. Amendment and Restatement.  This Fee Letter amends and restates the JLA Fee Letter 

dated as of September 17, 2020 between the Company and Citi (the “Existing Fee Letter”) in its entirety. 

It is understood and agreed that Citi, the JLA Lenders and the Lenders shall be entitled under this Fee Letter 

to the benefits of the confidentiality and indemnification provisions of the Engagement Letter and any 

provisions which by their terms survive the expiration or termination of the Engagement Letter (including 

as they relate to this Fee Letter) as if this Fee Letter were in effect on the date of the Existing Fee Letter. 

[Remainder of page intentionally left blank; signatures follow.] 
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[Signature Page to Fee Letter] 

Very truly yours, 
 
CITIGROUP GLOBAL MARKETS INC. 
 
 
By______________________________ 
    Name:  Phil Ballard 
    Title:  Vice President 
 

Case 20-33568   Document 606   Filed in TXSB on 10/09/20   Page 72 of 73



[Signature Page to Fee Letter] 

ACCEPTED AND AGREED 

as of the date first written above: 

 

CALIFORNIA RESOURCES CORPORATION 

 

 

By__________________________ 

    Name:   

    Title:   

Francisco Leon
Executive Vice President
and Chief Financial Officer
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