Case 20-30080 Doc 1073 Filed 09/23/21 Entered 09/23/21 20:22:47 Desc Main
Document  Page 1 of 22

UNITED STATES BANKRUPTCY COURT
WESTERN DISTRICT OF NORTH CAROLINA

CHARLOTTE DIVISION
Inre : Chapter 11
DBMP LLC,* : Case No. 20-30080 (JCW)

Debtor.

JOINDER TO DEBTOR’S OBJECTION AND OBJECTION
OF CERTAINTEED LLC AND SAINT-GOBAIN CORPORATION
TO THE CLAIMANT REPRESENTATIVES’ MOTION TO
COMPEL DISCOVERY PURPORTEDLY BASED ON THE
CRIME-FRAUD EXCEPTION OR PRIVILEGE WAIVER

CertainTeed LLC (“New CT”) and Saint-Gobain Corporation (“SGC”) submit this joinder
to the Debtor’s objection [Dkt. 1071], and objection (the “Objection”)? to the Motion of the Official
Commiittee of Asbestos Personal Injury Claimants and the Future Claimants’ Representative to
Compel Discovery Pursuant to the Crime-Fraud Exception and/or Waiver of the Attorney Client
Privilege and Work Product Protection [Dkt. 1006] (the “Motion”), and respectfully state as
follows:

JOINDER

1. New CT and SGC join in the Debtor’s objection to the Motion, and for the reasons
set forth in the Debtor’s objection, the Motion should be denied.

2. The crime-fraud exception does not apply. The Claimant Representatives have
entirely failed to make a prima facie showing of an intentional fraudulent transfer involving

concealment, as required. See, e.g., In re Fin. Oversight & Mgmt. Bd. for P.R., 392 F. Supp. 2d

' The last four digits of the Debtor’s taxpayer identification number are 8817. The Debtor’s address is 20 Moores
Road, Malvern, Pennsylvania 19355.

2 Capitalized terms not otherwise defined herein shall have the meanings given to them in the Debtor’s Objection.
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344 (D.P.R. 2019) (crime-fraud exception could not apply where structure and effects of corporate
reorganization were disclosed). To the contrary, the Corporate Restructuring was effectuated
through a series of public transactions and was fully disclosed through, among other things, the
Debtor’s first-day filings. See, e.g., Dkt. 24 (Declaration of Robert J. Panaro in Support of First
Day Pleadings) at 49 19-23 and Annex 2 (copy of Funding Agreement).

3. Likewise, neither the Debtor, New CT, nor SGC has waived the privilege by relying
on advice of counsel or by disclosing privileged communications or work product to establish any
of their contentions in this case.

ADDITIONAL GROUNDS FOR OBJECTION

4. The Motion should be denied for additional reasons relating specifically to SGC
and New CT.

A. The Motion Should be Denied as to Documents Where the Privileges
Either Belong to SGC/New CT or Are Shared by SGC/New CT.

5. The attorney-client privilege and/or work product protection covering a significant
number of the documents on the privilege log either (a) belong solely to SGC or New CT (the

“Affiliate Privileged Documents™) or (b) are shared by the Debtor and either SGC or New CT (the

“Shared Privileged Documents™). For additional reasons, the Motion should be denied as to these

documents.

6. The Affiliate Privileged Documents consist of: (a) privileged communications
between SGC and attorneys representing SGC; (b) privileged communications between New CT
and attorneys representing New CT; (¢) work product materials prepared by attorneys representing
SGC in anticipation of litigation; and (d) work product materials prepared by attorneys

representing New CT in anticipation of litigation.

00355373 v 1} -2-
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7. As the owners of the privilege for the Affiliate Privileged Documents, only New
CT or SGC, respectively, can waive the privilege. See Hawkins v. Stables, 148 F.3d 379, 384 n.4
(4th Cir. 1998) (“[t]he client is the holder of the attorney-client privilege and can waive it either
expressly, or through conduct”) (citations omitted).

8. Here, there has been no such waiver by New CT and SGC. As non-parties to the
Adversary Proceeding, neither could have possibly put anything “at issue” in that proceeding.’
Plainly, the fact that counsel for non-party New CT instructed certain of its employees in their
non-party depositions not to disclose privileged communications or information did not effectuate
a privilege waiver; to the contrary, such instructions are necessary to preserve privilege in the face
of questions that improperly seek divulgence of privileged materials. And, as noted, neither New
CT nor SGC has waived the privilege by relying on advice of counsel or by disclosing privileged
communications or work product to establish any contentions in the Adversary Proceeding (or
otherwise in this case).

0. Accordingly, the request to compel production of the Affiliate Privileged
Documents should be denied for this additional reason. See Cincinnati Ins. Co. v. Zurich Ins. Co.,
198 F.R.D. 81 (W.D.N.C. 2000) (denying motion to compel production of privileged
communications).*

10. The Shared Privileged Documents consist of privileged documents that were shared

between the Debtor and SGC and/or New CT. Indeed, this Court has already denied the Claimant

3 The Claimant Representatives did not allege any at issue waiver by SGC.

4 New CT and SGC have not taken any actions that rise to the level of waiver of the work-product protection.
Nutramax Labs., Inc. v. Twin Labs. Inc., 183 F.R.D. 458, 464—65 (D. Md. 1998) (work product privilege can only be
waived by actions of the attorney or client which are consistent with a “conscious disregard of the advantage that is
otherwise protected by the work product rule.”) (quoting In re John Doe, 662 F.2d 1073, 1081 (4th Cir. 1981).

00355373 v 1 } -3-
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Representatives’ earlier motion to compel production of the written Common Interest Agreement
between the Debtor and New CT. Adv. Pro. No. 20-03004, Dkt. No. 153 (Nov. 5, 2020).

11. It is well settled that where multiple entities share a common interest, any waiver
of attorney client privilege or work product protection requires the waiver by all of the entities, not
just one of them. See e.g. In re Grand Jury Subpoenas, 89-3 & 89-4, John Doe 89-129, 902 F.2d
244, 248 (4th Cir. 1990) (“An exception to the general rule that disclosure to a third party of
privileged information thereby waives the privilege, a joint defense privilege cannot be waived
without the consent of all parties who share the privilege.”); Anderson v. Cordell (In re Infinity
Bus. Grp., Inc.), 530 B.R. 316, 322 (Bankr. D.S.C. 2015) (“Information protected by this doctrine
cannot be waived without the consent of all parties who share the privilege.”); U.S. v. Gonzalez,
669 F.3d 974, 983 (9th Cir. 2011) (finding the joint defense privilege not lost when one defendant
puts privileged communications at issue).

12.  For all of the reasons set forth in the Debtor’s Objection, as well as the additional
reason shown immediately above, neither SGC nor New CT has waived the attorney-client
privilege or work product protection for any of the Shared Privileged Documents. Accordingly,
the privileges and protections covering those documents cannot be deemed waived for this
additional reason as well.

B. The Claimant Representatives’ Arguments That New CT
Submitted False and Misleading Testimony Are Untenable and Incorrect.

13. The Claimant Representatives assert that Mr. Gross’s deposition contradicts
testimony of DBMP and New CT witnesses, and then take the quantum and wholly groundless
leap of using that testimony to charge that the Debtor and New CT submitted “false or misleading

testimony.” Motion at pp. 26-27.

00355373 v 1} -4-
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14. The Debtor’s objection, joined in above, thoroughly demonstrates that Mr. Gross’s
unfounded assertions as to the timing and authorization of the Corporate Restructuring do not
remotely establish any crime or fraud, as a matter of both law and fact. Nor do they remotely show
that DBMP and New CT witnesses gave any false or misleading testimony (rather the testimony
was soundly based on those witnesses’ personal knowledge - unlike Mr. Gross’s testimony based
wholly on speculation).

15. To further address the Claimant Representatives’ aspersions, it is worth briefly
identifying at least one reason why, as a matter of both law and fact, the question of whether DBMP
should file for bankruptcy (which occurred in January 2020) had not been made as of the time of
the Corporate Restructuring (which occurred in October 2019).

16. It is undisputed (and indisputable) that the person who, as a matter of Texas law,
had to direct and execute the Plan of Divisional Merger for the former CertainTeed LLC (“Old
CT”) was the sole member (and also Chairman and CEO) of its Board of Managers, Mark Rayfield.
He in fact is the sole signatory of that document.

17. But, as a matter of law, the decision whether or not DBMP should file for
bankruptcy had to be made by DBMP’s board of managers. Dkt. No. 1 (attaching resolutions
adopted by DBMP Board of Managers). It is undisputed that Mr. Rayfield was never a member
of that board. Rayfield Dep. 320:4-10 (attached hereto as Exhibit 1).

18. Moreover, upon DBMP’s formation, its board of managers included an independent
director (Lawrence Rayburn). Rayfield Dep. 272:9-22. Thus, Mr. Rayfield’s decision to
effectuate the Corporate Restructuring in October 2019 necessarily did not encompass any
decision as to whether DBMP would or would not subsequently file for bankruptcy, even if a

potential bankruptcy was contemplated as a possible outcome. Rayfield Dep. 65:12-17.

00355373 v 1} -5-
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19.  Indeed, Mr. Campbell, the project manager, testified without rebuttal that “[w]hat
I can say is CertainTeed, when it implemented the restructuring, knew that it was putting the
decision with respect to a future Chapter 11 bankruptcy filing within the hands of the board or the
management committee of DBMP. It knew that at the time.” Campbell 30(b)(6) Dep. 101:7-12
(attached hereto as Exhibit 2).

RESERVATION OF RIGHTS

20. New CT and SGC reserves all of their rights, claims, defenses, and remedies,
including, without limitation, the right to amend, modify, or supplement this Joinder and
Objection.

CONCLUSION

New CT and SGC respectfully requests that the Court enter an Order: denying the Motion,
and granting such other relief that is just and appropriate.
Dated: September 23, 2021 Respectfully submitted,

/s/ John R. Miller, Jr.

John R. Miller, Jr. (NC 28689)
RAYBURN COOPER & DURHAM, P.A.
227 West Trade Street, Suite 1200
Charlotte, North Carolina 28202
Telephone: (704) 334-0891

Facsimile: (704) 377-1897

E-mail: jmiller@rcdlaw.net

-and-

Richard M. Wyner (admitted pro hac vice)
GOODWIN PROCTER LLP

1900 N Street, N.W.

Washington, D.C. 20036

Telephone: (202) 346-4244

Facsimile: (202) 346-4444

E-mail: rwyner@goodwinlaw.com

-and-

00355373 v 1 } -6-
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Howard S. Steel (admitted pro hac vice)
GOODWIN PROCTER LLP

The New York Times Building

620 Eighth Avenue

New York, New York 10018
Telephone: (212) 813-8840

Fax: (212) 409-8404
hsteel@goodwinlaw.com

Attorneys for Saint-Gobain Corporation and
CertainTeed LLC

00355373 v 1} -7-
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EXHIBITS TO JOINDER TO DEBTOR’S OBJECTION AND OBJECTION
OF CERTAINTEED LLC AND SAINT-GOBAIN CORPORATION
TO THE CLAIMANT REPRESENTATIVES’ MOTION TO
COMPEL DISCOVERY PURPORTEDLY BASED ON THE
CRIME-FRAUD EXCEPTION OR PRIVILEGE WAIVER

1. Rayfield deposition excerpts

2. CertainTeed LLC Rule 30(b)(6) deposition excerpts (Campbell)



Case 20-30080 Doc 1073 Filed 09/23/21 Entered 09/23/21 20:22:47 Desc Main
Document  Page 9 of 22

EXHIBIT 1
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UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NORTH CARCLI NA
CHARLOTTE DI VI SI ON

Inre Chapter 11

DBMVP LLC, Case No. 20-30080 (Jcw
Debt or

DBMP LLC,
Plaintiff,

VS. Adv. Pro. No. 20-03004 (JCW
THOSE PARTI ES LI STED

ON APPENDI X A TO COWVPLAI NT
and JOHN AND JANE DOCES

1- 1000, et al.

Def endant s.

N N N N N N’ N N N N N N N N N N N N N N N

** * CONFI DENTI AL * * *
REMOTE VI DEOTAPED DEPGCSI TI ON
OF MARK A. RAYFI ELD
St owe, Ver nont

Cct ober 7, 2020

Reported by: BONNI E PRUSZYNSKI, RMR, RPR, CLR

JOB NO. 184545

TSG Reporting - Wrl dwi de 877-702-9580
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Cct ober 7, 2020
9:39 A M

REMOTE VI DEOTAPED DEPOSI TI ON OF
MARK A. RAYFI ELD, held renotely from St owe,
Vernont, before Bonnie Pruszynski, a Registered
Prof essi onal Reporter, Registered Merit Reporter,
Certified Livenote Reporter, and Notary Public of
the States of New York and Fl ori da.

Page 2
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REMOTE APPEARANCES

JONES DAY
Attorneys for Debtor and Debtor in Possession
250 Vesey Street
New Yor k, New York 10281
BY: JAMES JONES, ESQ
ALLI SON WAKS, ESQ.

GOODW N PROCTER
Attorneys for M. Sweeney, Saint-Gobain Corporation,
and CertainTeed LLC
1900 N Street NW
Washi ngt on, DC 20036
BY: RI CHARD WYNER, ESQ

W NSTON & STRAWN
Attorneys for Oficial Commttee
200 Park Avenue
New Yor k, New York
BY: GEORGE MASTORI S, ESQ
M CHAEL LEARY, ESQ
CRI STI NA CALVAR, ESQ

Page 3
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REMOTE APPEARANCES ( Cont i nued) :

YOUNG CONAVAY STARGATT & TAYLOR

Attorneys for Future C aimants Representative
1000 North King Street
W I m ngton, Del aware 19801

BY.: SHARON ZIEG ESQ

Al so present:
W1l liam Thomas, Vi deographer
M ke Berkin, FTI

Page 4
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) ) ) Page 65
Confidential - M Rayfield

liabilities fully, fairly and conpletely,
whi |l e mai ntai ni ng no harm and conpl ete
funding for those liabilities.

Q Who woul d det erm ne whet her the
liabilities were actually addressed fully
under the corporate restructuring option?

MR. WYNER:  Qbj ecti on.

A | don't know.

Q Was it a court?

A | suspect so.

Q You think the corporate

restructuring option contenplated a
bankruptcy; is that right?
MR. WYNER:  (bj ecti on.

A It contenplated a corporate
restructuring to |l eave that optionality.

Q And as part of that corporate
restructuring, it contenplated an ultimate
bankruptcy in which the asbestos liabilities
woul d be determned fully by a court;
correct?

MR. WYNER:  (Obj ecti on.

A | honestly don't recall.

Q Wl |, that's what happened, isn't

TSG Reporting - Wrl dwi de 877-702-9580
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Q So, there were no i ndependent
directors at CertainTeed Corporation at the

tine of its conversion to an LLC is that

right?

A That woul d be correct.

Q Do you know whether there currently
are any independent -- strike that.

Does DBWMP have a board of
di rectors?
MR. WYNER:  (Obj ection, foundation.
A It does.
Q Are any of those directors
| ndependent ?
MR. WYNER: Sane obj ection.
A | believe, yes.
Q Who i s i ndependent?
A | forget the -- ny recollection is
M. Rayburn, but | may have the nane

I ncorrect, but that is ny recollection.

Q And who is M. Rayburn?
A An i ndependent director for DBMP.
Q Does he have anot her rol e besides

I ndependent director for DBMP?

A | don't know himpersonally, so |

TSG Reporting - Wrl dwi de 877-702-9580
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A | don't recall. It's an eclectic
group of people, so | don't know.

Q Ckay. Who nade up the board of
directors for DBMP LLC at the point in tine
just prior to its Chapter 11 filing?

MR. WYNER:  Obj ection, foundation.

A | would have to go take a | ook
at -- 1 -- 1 believe it was Joe Bondi, Sean
Knapp, and Larry Rayburn.

Q So, you nentioned earlier that
M. Rayburn was an i ndependent director.

A | did.

Q Hadn't M. Rayburn worked for
Sai nt-Gobain at one point in tine?

A | believe he nmay have, yes.

Q Do you renenber what his role was
I n Sai nt - Gobai n?

A | did not work with M. Rayburn.

Q Do you know whet her he was counsel

for Saint-Gobain Gypsun? Does that ring a

bel | ?

A | don't recall still.

Q Do you know who chose M. Rayburn
to --

TSG Reporting - Wrl dwi de 877-702-9580
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UNI TED STATES BANKRUPTCY COURT
WESTERN DI STRI CT OF NORTH CARCLI NA
CHARLOTTE DI VI SI ON

Inre Chapter 11

DBMVP LLC, Case No. 20-30080 (Jcw
Debt or

DBMP LLC,
Plaintiff,

Adv. Pro. No. 20-03004
20- 03004 (JCW

VS.

THOSE PARTI ES LI STED

ON APPENDI X A TO COVPLAI NT
and JOHAN AND JANE DOES
1-100,

Def endant s.

N N N N N N’ N N N N N N N N N N N N N N N

** * CONFI DENTI AL * * *
REMOTE VI DEOTAPED 30(b) (6) DEPCSI TI ON OF
CERTAI NTEED LLC BY KEI TH CAMPBELL
Ni agra Falls, Canada

Decenber 18, 2020

Reported by: BONNI E PRUSZYNSKI, RMR, RPR, CLR

JOB NO. 187728

TSG Reporting - Wrl dwi de 877-702-9580
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Decenber 18, 2020
9:35 A M

REMOTE VI DECTAPED 30( b) ( 6)
DEPCOSI TI ON OF CERTAI NTEED LLC BY KEI TH CAMPBELL,
held renotely from N agra Falls, Canada, before
Bonni e Pruszynski, a Regi stered Professional
Reporter, Registered Merit Reporter, Certified
Li venote Reporter, and Notary Public of the States

of New York and Fl ori da.

TSG Reporting - Wrl dwi de 877-702-9580
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REMOTE APPEARANCES

JONES DAY

Attorneys for Debtor and Debtor in Possession
250 Vesey Street
New Yor k, New York 10281

BY: MARK SEI DEN, ESQ

GOODW N PROCTER
Attorneys for M. Sweeney, Saint-Gobain Corporation,
and CertainTeed LLC
1900 N Street NW
Washi ngt on, DC 20036
BY: Rl CHARD WYNER, ESQ
VI ONA HARRI' S, ESQ

W NSTON & STRAWN
Attorneys for Oficial Commttee
200 Park Avenue
New Yor k, New York 10166
BY: GEORGE MASTORI S, ESQ
CRI STI NA CALVAR, ESQ

Page 3
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REMOTE APPEARANCES ( Cont i nued) :

YOUNG CONAVAY STARGATT & TAYLOR

Attorneys for Future C aimants Representative
1000 North King Street
W I m ngton, Del aware 19801

BY.: ERI N EDWARDS, ESQ

ROBI NSON & COLE
Co- Counsel for the Oficial Conmttee of Asbestos
Personal Injury d aimants
1201 North Market Street
W m ngton, Del aware 19801
BY: LAURI E KREPTO ESQ

Al so present:

W liam Thomas, Vi deographer

Page 4
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a decision to file for bankruptcy w thout
consulting with New CT?
MR. WYNER:  Qbj ecti on.
VR. SEI DEN: (bj ecti on.
MR. WYNER:  Sane obj ecti on.
A What | can say is Certai nTeed, when
it inplenmented the restructuring, knew that
It was putting the decision with respect to a
future Chapter 11 bankruptcy filing within
t he hands of the board or the managenent
commttee of DBMP. |t knew that at the tine.
Q And so, New CT at the tine expected
to have no influence whatsoever over DBMP' s
decision to file or not file for bankruptcy;
I's that your testinony?
MR. WYNER: Sane obj ection.
You can answer.
A | would say that CT knew that the
DBVP board woul d nmeke that deci sion.
Q My question was different.
MR. MASTORI S: Bonnie, would you
m nd readi ng back ny question?
(Record read.)

MR. WYNER: Sane obj ection.

TSG Reporting - Wrl dwi de 877-702-9580
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