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UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

In re: 

 

GRUPO AEROMÉXICO, S.A.B. de C.V., et al., 

 

Debtors.1 

 

 

Chapter 11 

 

Case No. 20-11563 (SCC) 

 

(Jointly Administered)  

 

NOTICE OF HEARING ON DEBTORS’ MOTION FOR ENTRY OF AN 

ORDER (I) AUTHORIZING DEBTOR AEROLITORAL, S.A. DE C.V. TO 

ASSUME (ON AN AMENDED BASIS) CERTAIN LEASE AGREEMENTS 

AND (II) APPROVING THE CLAIMS SETTLEMENT  

PLEASE TAKE NOTICE that, on October 7, 2021, the above-captioned debtors and 

debtors in possession (collectively, the “Debtors”) filed the Debtors’ Motion for Entry of an Order 

(I) Authorizing Debtor Aerolitoral, S.A. de C.V. To Assume (On an Amended Basis) Certain Lease 

Agreements and (II) Approving the Claims Settlement (the “Motion”).  A hearing on the Motion 

                                                 
1 The Debtors in these cases, along with each Debtor’s registration number in the applicable jurisdiction, are 

as follows: Grupo Aeroméxico, S.A.B. de C.V. 286676; Aerovías de México, S.A. de C.V. 108984; Aerolitoral, S.A. 

de C.V. 217315; and Aerovías Empresa de Cargo, S.A. de C.V. 437094-1. The Debtors’ corporate headquarters is 

located at Paseo de la Reforma No. 243, piso 25 Colonia Cuauhtémoc, Mexico City, C.P. 06500. 
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is scheduled to be held on October 21, 2021 at 9:00 a.m. (prevailing Eastern Time) (the 

“Hearing”) before the Honorable Judge Shelley C. Chapman, United States Bankruptcy Judge, in 

the United States Bankruptcy Court for the Southern District of New York (the “Court”), or at 

such other time as the Court may determine. 

PLEASE TAKE FURTHER NOTICE that, in accordance with General Order M-543, 

dated March 20, 2020 (Morris, C.J.) (“General Order M-543”),2 the Hearing will be conducted 

telephonically.  Any parties wishing to participate must do so telephonically by making 

arrangements through CourtSolutions, LLC (www.court-solutions.com).  Instructions to register 

for CourtSolutions, LLC are attached to General Order M-543. 

PLEASE TAKE FURTHER NOTICE that copies of the Motion may be obtained free of 

charge by visiting the website of Epiq Corporate Restructuring, LLC at 

https://dm.epiq11.com/aeromexico.  You may also obtain copies of any pleadings by visiting 

the  Court’s website at http://www.nysb.uscourts.gov in accordance with the procedures and fees 

set forth therein. 

PLEASE TAKE FURTHER NOTICE that the Hearing may be continued or adjourned 

from time to time by an announcement of the adjourned date or dates at the Hearing or a later 

hearing or by filing a notice with the Court.  The Debtors will file an agenda before the Hearing, 

which may modify or supplement the motion(s) to be heard at the Hearing.  

PLEASE TAKE FURTHER NOTICE that any responses or objections to the Motion 

shall be in writing, shall comply with the Federal Rules of Bankruptcy Procedure and the Local 

                                                 
2 A copy of the General Order M-543 can be obtained by visiting 

http://www.nysb.uscourts.gov/news/general-order-m-543-court-operations-under-exigent-circumstances-created-

covid-19. 
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Bankruptcy Rules for the Southern District of New York, shall be filed with the Court by 

(a) attorneys practicing in the Court, including attorneys admitted pro hac vice, electronically in 

accordance with General Order M-399 (which can be found at www.nysb.uscourts.gov) and (b) all 

other parties in interest, in accordance with the customary practices of the Court and General Order 

M-399, to the extent applicable, and shall be served in accordance with General Order M-399 and 

the Order Establishing Certain Notice, Case Management, and Administrative Procedures, 

entered on July 8, 2020 [ECF No. 79], so as to be filed and received no later than October 18, 

2021 at 12:00 p.m. (prevailing Eastern Time) (the “Objection Deadline”).    

PLEASE TAKE FURTHER NOTICE that all objecting parties are required to 

telephonically attend the Hearing, and failure to appear may result in relief being granted upon 

default. 

PLEASE TAKE FURTHER NOTICE that, if no responses or objections are timely filed 

and served with respect to the Motion, the Debtors may, on or after the Objection Deadline, submit 

to the Court an order substantially in the form of the proposed order attached to the Motion, under 

certification of counsel or certification of no objection, which order may be entered by the Court 

without further notice or opportunity to be heard.  

[Remainder of page intentionally left blank]  

20-11563-scc    Doc 1848    Filed 10/07/21    Entered 10/07/21 11:54:36    Main Document 
Pg 3 of 20



 

4 

 
 

 

   

Dated:  October 7, 2021  

 New York, New York 

  

 DAVIS POLK & WARDWELL LLP 

By: /s/ Timothy Graulich 

  

450 Lexington Avenue 

New York, New York 10017 

Telephone: (212) 450-4000 

Facsimile: (212) 701-5800 

Marshall S. Huebner 

Timothy Graulich 

Steven Z. Szanzer 

Thomas S. Green 

 

Counsel to the Debtors 

and Debtors in Possession 
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DAVIS POLK & WARDWELL LLP 

450 Lexington Avenue 

New York, New York 10017 

Telephone: (212) 450-4000 

Facsimile: (212) 701-5800 

Marshall S. Huebner 

Timothy Graulich 

Steven Z. Szanzer 

Thomas S. Green 

 

Counsel to the Debtors 

and Debtors in Possession 

UNITED STATES BANKRUPTCY COURT 

SOUTHERN DISTRICT OF NEW YORK 

 

In re: 

 

GRUPO AEROMÉXICO, S.A.B. de C.V., et 

al., 

Debtors.1 

 

 

Chapter 11 

 

Case No. 20-11563 (SCC)  

 

(Jointly Administered) 

 

DEBTORS’ MOTION FOR ENTRY OF AN ORDER (I) AUTHORIZING DEBTOR 

AEROLITORAL, S.A. DE C.V. TO ASSUME (ON AN AMENDED BASIS) CERTAIN  

LEASE AGREEMENTS AND (II) APPROVING THE CLAIMS SETTLEMENT 

Grupo Aeroméxico, S.A.B. de C.V. (“Grupo Aeroméxico”) and certain of its affiliates 

(collectively, the “Debtors”), each of which is a debtor and debtor in possession in the above-

captioned chapter 11 cases (the “Chapter 11 Cases”), hereby file this motion (this “Motion”) 

seeking the entry of an order:  

i. authorizing, but not directing, Debtor Aerolitoral, S.A. de C.V. (the “Debtor Lessee”) 

to assume:  

a. that certain Aircraft Lease Agreement, dated as of September 30, 2016 (as assigned, 

assumed, amended, supplemented, or otherwise modified from time to time, the 

                                                 
1 The Debtors in these cases, along with each Debtor’s registration number in the applicable jurisdiction, are 

as follows: Grupo Aeroméxico, S.A.B. de C.V. 286676; Aerovías de México, S.A. de C.V. 108984; Aerolitoral, S.A. 

de C.V. 217315; and Aerovías Empresa de Cargo, S.A. de C.V. 437094-1.  The Debtors’ corporate headquarters is 

located at Paseo de la Reforma No. 243, piso 25 Colonia Cuauhtémoc, Mexico City, C.P. 06500. 
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“19000200 Aircraft Lease”), on an amended basis substantially in accordance with 

the terms and conditions set forth in that certain Amended and Restated Aircraft 

Lease Agreement (the “Amended 19000200 Aircraft Lease”) between Commuter 

Aircraft Leasing 2017 VI Limited (the “19000200 Lessor”) and the Debtor Lessee 

relating to that certain Embraer E190 aircraft bearing manufacturer’s serial number 

19000200 (together with the related engines, parts, equipment, and appurtenances, 

the “19000200 Aircraft”); 

b. that certain Aircraft Lease Agreement, dated as of September 30, 2016 (as assigned, 

assumed, amended, supplemented, or otherwise modified from time to time, the 

“19000208 Aircraft Lease”), on an amended basis substantially in accordance with 

the terms and conditions set forth in that certain Amended and Restated Aircraft 

Lease Agreement (the “Amended 19000208 Aircraft Lease”) between Commuter 

Aircraft Leasing 2017 VI Limited (the “19000208 Lessor”) and the Debtor Lessee 

relating to that certain Embraer E190 aircraft bearing manufacturer’s serial number 

19000208 (together with the related engines, parts, equipment, and appurtenances, 

the “19000208 Aircraft”); and  

c. that certain Aircraft Lease Agreement, dated as of September 5, 2013 (as assigned, 

assumed, amended, supplemented, or otherwise modified from time to time, the 

“19000664 Aircraft Lease” and, together with the 19000200 Aircraft Lease and 

19000208 Aircraft Lease, the “Aircraft Leases”), on an amended basis 

substantially in accordance with the terms and conditions set forth in that certain 

Amended and Restated Aircraft Lease Agreement (the “Amended 19000664 

Aircraft Lease” and, together with the Amended 19000200 Aircraft Lease and the 

Amended 19000208 Aircraft Lease, the “Amended Aircraft Leases”) between 

Commuter Aircraft Leasing 2017 V Limited (the “19000664 Lessor” and, together 

with the 19000200 Lessor and the 19000208 Lessor, the “Lessors”) and the Debtor 

Lessee relating to that certain Embraer E190 aircraft bearing manufacturer’s serial 

number 19000664 (together with the related engines, parts, equipment, and 

appurtenances, the “19000664 Aircraft” and, together with the 19000200 Aircraft 

and the 19000208 Aircraft, the “Aircraft”); and  

ii. approving the Claims Settlement (as defined herein).   

The agreed form of the Amended Aircraft Leases is attached to the Proposed Order (as defined 

herein) as Exhibit 1 and summaries of the material terms of the Amended Aircraft Leases are 

attached hereto as Exhibit B.  This Motion is supported by the Declaration of Matthew Landess 

in Support of (A) Debtors’ Motion for Entry of an Order (I) Authorizing Debtor Aerolitoral, S.A. 

de C.V. To Assume (On an Amended Basis) Certain Lease Agreements and (II) Approving the 

Claims Settlement and (B) Related Sealing Motion (the “Landess Declaration”) filed 
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contemporaneously herewith and incorporated herein by reference.  In further support of this 

Motion, the Debtors respectfully state as follows: 

Jurisdiction and Venue 

1. The United States Bankruptcy Court for the Southern District of New York (the 

“Court”) has jurisdiction over this Motion pursuant to 28 U.S.C. §§ 157 and 1334 and the 

Amended Standing Order of Reference M-431, dated January 31, 2012 (Preska, C.J.).  This is a 

core proceeding pursuant to 28 U.S.C. § 157(b).  In addition, the Debtors confirm their consent, 

pursuant to Rule 7008 of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”), 

to the entry of a final order by the Court in connection with this Motion to the extent that it is later 

determined that the Court, absent consent of the parties, cannot enter a final order or judgment in 

connection herewith consistent with Article III of the United States Constitution.   

2. Venue of the Chapter 11 Cases and related proceedings is proper in this district 

pursuant to 28 U.S.C. §§ 1408 and 1409. 

Relief Requested 

3. By this Motion, and pursuant to sections 365, 364, and 105(a) of chapter 11 of title 

11 of the United States Code (the “Bankruptcy Code”) and Bankruptcy Rules 6004, 6006, 9013, 

and 9019, the Debtors seek entry of an order, substantially in the form attached hereto as Exhibit 

A (the “Proposed Order” and, if entered, the “Order”), (a) authorizing (but not directing) the 

Debtor Lessee to assume the Aircraft Leases on an amended basis, substantially in accordance 

with (i) the terms and conditions set forth in the form of Amended Aircraft Lease attached to the 

Proposed Order as Exhibit 1 and (ii) the summaries of material terms of the Amended Aircraft 

Leases attached hereto as Exhibit B and (b) approving the Claims Settlement, each as further 

detailed herein and in the Proposed Order.   
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Background 

A. General Background 

 

4. On June 30, 2020 (the “Petition Date”), each of the Debtors filed in this Court 

voluntary petitions for relief under chapter 11 of the Bankruptcy Code.  The Debtors have 

continued to operate and manage their businesses and have continued to possess their properties 

as debtors in possession pursuant to sections 1107(a) and 1108 of the Bankruptcy Code.  

5. The Chapter 11 Cases are being jointly administered for procedural purposes only 

pursuant to Bankruptcy Rule 1015(b) and the Order Directing Joint Administration of Chapter 11 

Cases [ECF No. 30] entered by the Court on July 1, 2020 in Grupo Aeroméxico’s Chapter 11 

Case.2 

6. On July 13, 2020, the Office of the United States Trustee for the Southern District 

of New York (the “U.S. Trustee”) appointed an Official Committee of Unsecured Creditors (the 

“Committee”) pursuant to section 1102 of the Bankruptcy Code.  See Notice of Appointment of 

Official Committee of Unsecured Creditors [ECF No. 92].  No trustee or examiner has been 

appointed in the Chapter 11 Cases. 

7. Detailed information regarding the Debtors’ businesses and affairs, capital 

structure, and the circumstances leading to the commencement of the Chapter 11 Cases can be 

found in the Declaration of Ricardo Javier Sánchez Baker in Support of the Debtors’ Chapter 11 

Petitions and First Day Pleadings [ECF No. 20], which is incorporated herein by reference. 

                                                 
2 On July 2, 2020, the Court entered similar orders for the other Debtors on their respective Court dockets.  

See In re Aerovías de México, S.A. de C.V., No. 20-11561, ECF No. 4; In re Aerolitoral, S.A. de C.V., No. 20-11565, 

ECF No. 4; In re Aerovías Empresa de Cargo, S.A. de C.V., No. 20-11566, ECF No. 4.   
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B. The Debtors’ Fleet Optimization Process 

8. As the Court is aware, the Debtors have been engaged in a multi-step process to 

(a) analyze their anticipated, long-term fleet and equipment needs, (b) make corresponding 

adjustments to the size and composition of their current operating fleet, and (c) obtain the most 

favorable terms for agreements relating to aircraft equipment.   

9. On September 15, 2020, the Debtors filed their Motion for Approval of Stipulations 

and Orders Between Debtors and Counterparties Concerning Certain Aircraft and Engines [ECF 

No. 373] (the “Equipment Stipulation Motion”), pursuant to which the Debtors sought approval 

of certain stipulations between certain Debtors and certain counterparties concerning leases of 

Equipment (as defined in the Equipment Stipulation Motion).  These stipulations enabled the 

Debtors to continue to utilize the Equipment on their operating routes and to maintain the 

Equipment when not being operated.  Broadly speaking, such stipulations provide, with limited 

variation, for payment of rent calculated based on actual usage of the Equipment (called a “power 

by the hour” or “PBH” arrangement), rather than a fixed monthly amount.  The Court entered an 

order approving the Equipment Stipulation Motion [ECF No. 396] and so ordered the underlying 

stipulations.  [ECF Nos. 399–429, 475, 491, 502]. 

10. On April 22, 2021, the Debtors filed their Motion for (I) Approval of Compromises 

with Boeing and Other Counterparties, (II) Authorization To (A) Enter Into Amended Aircraft 

Purchase Agreement with Boeing and (B) Enter into Agreements with Other Counterparties 

related to the Boeing Transaction, (III) Approval of the Assumption of Such Amended Agreements, 

as Applicable, and (IV) Approval To Settle Certain Prepetition Claims of Counterparties [ECF 

No. 1108] (the “Boeing Motion”) and their Motion for (I) Authorization To (A) Enter Into New 

Aircraft Lease Agreements and (B) Amend and Assume Certain Existing Aircraft Lease 
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Agreements, and (II) Approval of Compromise Regarding Prepetition Claims with Air Lease 

Corporation [ECF No. 1113] (the “Air Lease Motion”).  The Court approved both the Boeing 

Motion and the Air Lease Motion at a hearing on April 30, 2021,3 and subsequently entered each 

of the orders related thereto.4  Pursuant to such orders, the Debtors (a) added 28 new aircraft to 

their fleet, (b) assumed agreements relating to 18 existing aircraft, and (c) settled the allowed 

amounts of unsecured claims of certain counterparties with respect to such equipment. 

11. The Court has also entered additional orders authorizing the Debtors to either enter 

into new aircraft leases and/or assume existing aircraft leases on an amended basis.  See ECF Nos. 

984, 1100, 1544, 1572–73, 1659, 1693, 1759.  

C. The Amended Aircraft Leases and the Claims Settlement 

12. Over the last several months, the Debtors have continued negotiating with existing 

lessors and potential lessors of additional aircraft and equipment to obtain the best terms available 

for the aircraft and equipment that will be necessary for the Debtors to pursue their long-term 

business plan and to optimize their anticipated fleet upon emergence from the Chapter 11 Cases.   

13. As a result of arm’s length and good faith negotiations, the Debtors have reached 

an agreement with the Lessors to (a) assume the Aircraft Leases on an amended basis substantially 

in accordance with the terms and conditions set forth in the Amended Aircraft Leases relating to 

the Aircraft, (b) resolve any and all prepetition claims against the Debtors in the Chapter 11 Cases 

relating to the Aircraft belonging to the Lessors (collectively with their affiliates, the 

“Claimants”), and (c) reaffirm Debtor Aerovías de México, S.A. de C.V.’s (“Aerovías”) guaranty 

                                                 
3 See Hr’g Tr. (April 30, 2021), 29:17–23 and 37:13–16. 

4 See ECF Nos. 1141–42, 1145, 1154, 1156–57, 1160–62. 
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of the Debtor Lessee’s obligations under the Amended Aircraft Leases by issuance of a guaranty 

(the “Guaranty”), each as described herein, in the Amended Aircraft Leases, and in the Landess 

Declaration. 

14. The Amended Aircraft Leases set forth the commercial terms between the Lessors 

and the Debtor Lessee.  By agreeing to such terms, the Debtors have achieved certainty in 

maintaining the Aircraft in their fleet on terms that fit the Debtors’ short- and long-term needs and 

with improved economics and terms and conditions as compared to the existing Aircraft Leases.  

The Aircraft will come at attractive economics and ownership costs.   Moreover, the Lessors and 

the Debtor Lessee agree that the assumption of the Aircraft Leases on an amended basis, 

substantially in accordance with the terms and conditions set forth in the Amended Aircraft Leases, 

would not give rise to any obligations to make any cash payments at the time of assumption (other 

than payments for post-petition obligations of the Debtors to the Lessors) to cure any defaults 

under the Aircraft Leases under section 365(b)(1)(A) of the Bankruptcy Code. 

15. Summaries of the principal terms and conditions of the Amended Aircraft Leases 

are attached hereto as Exhibit B. 

16. In conjunction with these transactions, the Debtors seek to resolve any and all 

prepetition claims (including guaranty claims) against the Debtors relating to the Aircraft in the 

Chapter 11 Cases (collectively, the “Claims Settlement” and, together with the Amended Aircraft 

Leases and the Guaranty, the “Chorus Transactions”).  To this end, the parties have agreed that 

the Lessors, on behalf of themselves and all other Claimants, will have allowed non-priority, net 

general unsecured, prepetition claims against the Debtor Lessee on account of all prepetition 

claims belonging to the Claimants in respect of the Aircraft against the Debtors in the Chapter 11 

Cases as follows: 
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Aircraft Surviving Claimant Allowed Claim Amount 

19000200 Aircraft Commuter Aircraft Leasing 2017 VI Limited $2,005,543 

19000208 Aircraft Commuter Aircraft Leasing 2017 VI Limited $4,987,928 

19000664 Aircraft Commuter Aircraft Leasing 2017 V Limited $7,762,734 

Total $14,756,205 

Such claims will be guaranteed by Aerovías de México, S.A. de C.V. as set forth in the Proposed 

Order.  The amount of the Claims Settlement shall constitute the only prepetition general 

unsecured claims belonging to the Claimants relating to the Aircraft allowed in the Chapter 11 

Cases.  The Debtors shall modify or withdraw any objections to proofs of claim which are 

inconsistent with the terms of the Claims Settlement. 

17. In determining to enter into the Chorus Transactions, the Debtors consulted with 

the respective advisors to Apollo Management Holdings, L.P. (on behalf of one or more affiliates 

and/or funds or separate accounts managed by it and its affiliates (such lenders collectively, the 

“DIP Lenders”)), the Committee, and the Ad Hoc Group of Senior Noteholders.5 

Basis for Relief 

A. The Court Should Authorize the Assumption of the Aircraft Leases (on an Amended 

Basis) Under Sections 365(a), 364, and 105(a) of the Bankruptcy Code 

18. Section 365 of the Bankruptcy Code allows a debtor in possession (with bankruptcy 

court approval) to maximize the value of its estates by, among other things, assuming executory 

contracts and unexpired leases.  11 U.S.C. § 365(a); see also NLRB v. Bildisco & Bildisco, 465 

U.S. 513, 521 (1984); Orion Pictures Corp. v. Showtime Networks, Inc. (In re Orion Pictures 

Corp.), 4 F.3d 1095, 1098 (2d Cir. 1993).  An executory contract is a “contract under which the 

obligation of both the bankrupt and the other party to the contract are so far unperformed that the 

                                                 
5 As used in this Motion, “Ad Hoc Group of Senior Noteholders” refers to those parties identified in the Third 

Amended Verified Statement of the Ad Hoc Group of Senior Noteholders Pursuant to Bankruptcy Rule 2019 [ECF No. 

1731]. 
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failure of either to complete performance would constitute a material breach excusing performance 

of the other.”  Sharon Steel Corp. v. Nat’l Fuel Gas Distribution Corp., 872 F.2d 36, 39 (3d Cir. 

1989) (internal citations omitted); see also In re Keren Ltd. P’ship, 225 B.R. 303, 307 (S.D.N.Y. 

1997), aff’d, 189 F.3d 86 (2d Cir. 1999) (same).   

19. In determining whether to permit a debtor to assume or reject a contract or lease, 

“the debtor’s interests are paramount.”  COR Route 5 Co. v. Penn Traffic Co. (In re Penn Traffic 

Co.), 524 F.3d. 373, 383 (2d Cir. 2008).  Accordingly, the decision to assume or reject an executory 

contract or unexpired lease is governed by the business judgment rule, which requires that a debtor 

determine that the requested assumption would be beneficial to its estates.  See Grp. of Institutional 

Invs. v. Chicago, M., St. P. & P. R. Co., 318 U.S. 523, 550 (1943) (finding that the question of 

assumption “is one of business judgment”); In re Penn Traffic, 524 F.3d at 383; In re Old Carco 

LLC, 406 B.R. 180, 188 (Bankr. S.D.N.Y. 2009); In re Helm, 335 B.R. 528, 538 (Bankr. S.D.N.Y. 

2006); In re MF Global Inc., No. 11-2790, 2011 WL 6792758, at *2 (Bankr. S.D.N.Y. Dec. 20, 

2011) (“The assumption or rejection of an executory contract may be approved if such action 

would benefit the debtor’s estate and is an exercise of sound business judgment.”); Sharon Steel, 

872 F.2d at 40.  

20. In considering a motion to assume or reject an executory contract or unexpired 

lease, a debtor “should examine a contract and the surrounding circumstances and apply its best 

‘business judgment’ to determine if [assumption] would be beneficial or burdensome to the estate.”  

In re Orion Pictures Corp., 4 F.3d at 1099; see also In re Klein Sleep Prods., Inc., 78 F.3d 18, 25 

(2d Cir. 1996); In re Gucci, 193 B.R. 411, 415 (S.D.N.Y. 1996).  A debtor’s decision to assume 

an executory contract or unexpired lease based on its business judgment will generally not be 

disturbed absent a showing of “bad faith or abuse of business discretion.”  In re Old Carco, 406 
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B.R. at 188 (quoting In re G Survivor Corp., 171 B.R. 755, 757 (Bankr. S.D.N.Y. 1994), aff’d sub 

nom. John Forsyth Co., Inc. v. G Licensing, Ltd., 187 B.R. 111 (S.D.N.Y. 1995)); see also In re 

MF Global Inc., No. 11-2790, 2011 WL 6792758, at *2 (Bankr. S.D.N.Y. Dec. 20, 2011) (“The 

assumption or rejection of an executory contract may be approved if such action would benefit the 

debtor’s estate and is an exercise of sound business judgment.”); In re Chipwich, Inc., 54 B.R. 427, 

430–31 (Bankr. S.D.N.Y. 1985).  The party opposing a debtor’s exercise of its business judgment 

has the burden of rebutting the presumption of validity.  See Official Comm. of Subordinated 

Bondholders v. Integrated Res., Inc. (In re Integrated Res., Inc.), 147 B.R. 650, 656 (S.D.N.Y. 

1992), appeal dismissed, 3 F.3d 49 (2d Cir. 1993). 

21. Upon finding that the debtor has exercised its sound business judgment in 

determining that the assumption of a contract or lease is in the best interests of the debtor, its 

creditors, and all parties in interest, the court should approve the assumption under section 365(a) 

of the Bankruptcy Code.  See, e.g., In re Child World, Inc., 142 B.R. 87, 89 (Bankr. S.D.N.Y. 

1992); In re Gucci, 193 B.R. at 417. 

22. Moreover, to the extent that entry into the Amended Aircraft Leases implicates 

section 364 of the Bankruptcy Code given the reaffirmation of the Guaranty, the Debtors have 

established that entry into the Amended Aircraft Leases is in the best interests of the Debtors’ 

estates, their creditors, and all other partiers in interest, which is sufficient to satisfy the standard 

for relief under section 364 of the Bankruptcy Code.  Provided that an agreement to obtain post-

petition credit is consistent with the provisions of, and policies underlying, the Bankruptcy Code, 

courts grant a debtor considerable deference in exercising its sound business judgment in obtaining 

such credit.  See, e.g., In re Latam Airlines Grp. S.A., 620 B.R. 722, 768 (Bankr. S.D.N.Y. 2020) 

(“Generally, in evaluating the merits of proposed post-petition financing, courts will defer to a 
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debtor’s business judgment provided that the financing does not unduly benefit a party in interest 

at the expense of the estate.”) (citations omitted); In re Barbara K. Enters., Inc., No. 08-11474 

(MG), 2008 WL 2439649, at *14 (Bankr. S.D.N.Y. June 16, 2008) (“The Court is aware that its 

normal function in reviewing requests for post-petition financing is to defer to a debtor’s own 

business judgment so long as a request for financing does not ‘leverage the bankruptcy process’ 

and unfairly cede control of the reorganization to one party in interest.”) (citing In re Ames Dep’t 

Stores, Inc., 115 B.R. 34, 40 (Bankr. S.D.N.Y. 1990)). 

23. Lastly, section 105(a) of the Bankruptcy Code confers the Court with broad 

equitable powers to “issue any order, process, or judgment that is necessary or appropriate to carry 

out the provisions of this title.”  11 U.S.C. § 105(a). 

24. The Debtors respectfully submit that the relief requested herein is fair, equitable, 

reasonable, and in the best interests of the Debtors’ estates and is, thus, justified under sections 

365(a), 364, and 105(a) of the Bankruptcy Code.  As described above and in the Landess 

Declaration, the Debtors are seeking to reset their fleet and attendant costs to a market level.  As 

part of this process, the Debtors are evaluating their fleet of aircraft and equipment, reviewing the 

relevant underlying leases and agreements, and, to the extent prudent, negotiating amendments to 

such leases and agreements for aircraft and equipment that the Debtors desire to maintain.  In doing 

so, the Debtors compared the Aircraft Leases and the Aircraft to available alternatives and 

ultimately negotiated (at arm’s length, in good faith, and in consultation with their key 

stakeholders) new economically favorable terms, as memorialized in the Amended Aircraft 

Leases, that are in line with the Debtors’ long-term business plan.  In addition to the improved 

costs and better terms and conditions as compared to the Aircraft Leases, the Amended Aircraft 

Leases also will create operational flexibility for the Debtors, as they will allow the Debtors to 
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retain and operate three existing aircraft in their fleet and would position the Debtors to potentially 

reject other aircraft or equipment that are not as attractive for the long term fleet.  Finally, the 

Debtors have determined (based on the exercise of their sound business judgment) that the terms 

of the Amended Aircraft Leases represent the best available transactions under the circumstances 

(i.e., the Chapter 11 Cases), but also would be commercially beneficial transactions irrespective 

of such circumstances (and are superior to at least some of their prepetition aircraft leases).  

25. In light of the foregoing, the Debtors respectfully submit that the assumption of the 

Aircraft Leases on an amended basis, substantially in accordance with the terms and conditions set 

forth the in the Amended Aircraft Leases, (a) would be the result of the Debtors exercising their 

sound business judgment in accordance with their fiduciary duties, (b) would be in the best 

interests of their estates and economic stakeholders, and (c) would further serve to maximize value 

for the benefit of all creditors.  Accordingly, the Debtors respectfully request that the Court 

authorize, but not direct, the Debtor Lessee to assume the Aircraft Leases on an amended basis 

substantially in accordance with the terms and conditions set forth in the Amended Aircraft Leases 

and to perform all the obligations thereunder. 

B. The Court Should Approve the Claims Settlement Under Bankruptcy Rule 9019 

26. By this Motion, the Debtors also seek approval of the Claims Settlement between 

the Claimants and the Debtors for the allowance of certain claims stemming from the amendment 

of the Aircraft Leases’ terms, while expunging all other claims belonging to the Claimants against 

the Debtors in the Chapter 11 Cases relating to the Aircraft.   

27. A court should exercise its discretion to approve settlements “in light of the general 

public policy favoring settlements.”  In re Hibbard Brown & Co., 217 B.R. 41, 46 (Bankr. 

S.D.N.Y. 1998).  Indeed, courts in this district have made clear that “[a]s a general matter, 
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‘settlements and compromises are favored in bankruptcy as they minimize costly litigation and 

further parties’ interests in expediting the administration of the bankruptcy estate.’”  In re Republic 

Airways Holdings, Inc., No. 16-10429 (SHL), 2016 WL 2616717, at *3 (Bankr. S.D.N.Y. May 4, 

2016) (citing In re Dewey & LeBouef LLP, 478 B.R. 626, 640 (Bankr. S.D.N.Y. 2012)); see also 

Motorola, Inc. v. Official Comm. of Unsecured Creditors (In re Iridium Operating LLC), 478 F.3d 

452, 455 (2d Cir. 2007). 

28. Under Bankruptcy Rule 9019 and governing case law, a court should approve a 

compromise or settlement where it makes an independent determination that the compromise or 

settlement is fair and equitable, reasonable, and in the best interests of the debtor’s estate.  See, 

e.g., In re Republic Airways, 2016 WL 2616717 at *3; Air Line Pilots Ass’n, Int’l v. Am. Nat’l 

Bank & Trust Co. of Chi. (In re Ionosphere Clubs), 156 B.R. 414, 426 (S.D.N.Y. 1993); Nellis v. 

Shugrue, 165 B.R. 115, 122–23 (S.D.N.Y. 1994).  In so doing, a court may consider the opinions 

of the trustee or debtor in possession that the settlement is fair and equitable.  See Nellis, 165 B.R. 

at 122; In re Purofied Down Prods. Corp., 150 B.R. 519, 522 (S.D.N.Y. 1993). 

29. Furthermore, when assessing whether or not to approve a settlement, “the court 

need not conduct a ‘mini-trial’ to determine the merits of the underlying litigation” nor decide the 

issues of law or fact raised by the settlement.  See In re Purofied Down Prods., 150 B.R. at 522.  

Instead, a court should “canvass the issues and see whether the settlement fall[s] below the lowest 

point in the range of reasonableness.”  Cosoff v. Rodman (In re W.T. Grant Co.), 699 F.2d 599, 

608 (2d Cir. 1983) (alteration in original) (citations omitted).  In this regard, courts have found 

that “[t]he ‘reasonableness’ of [a] settlement depends upon all factors, including probability of 

success, the length and cost of the litigation, and the extent to which the settlement is truly the 
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product of ‘arms-length’ bargaining, and not fraud or collusion.”  In re Ionosphere Clubs, Inc., 

156 B.R. at 428. 

30. The Debtors respectfully submit that the Claims Settlement satisfies the range of 

reasonableness test described above.  Rather than engage in costly and value-destructive litigation 

over the Debtor Lessee’s obligations to the Claimants, the amounts of the Claimants’ claims, and 

any amounts mitigating the quantum of those claims, the parties negotiated a consensual resolution 

settling on $14,756,205 as the agreed aggregate amount for the Claims Settlement.  Any efforts by 

the Debtors, through litigation or otherwise, to resolve such disputes would be time-consuming 

and expensive, and would delay any distribution to the creditor beneficiaries of the Debtors’ 

estates.  A failure to resolve the matters at issue at this time could negatively impact the Debtors 

and their estates.  The Claims Settlement is the product of arm’s length and good faith bargaining 

among the separate and independent advisors of the Debtors and the Lessors that will (a) eliminate 

the need for a costly claims dispute and (b) unlock distributable value for the Debtors’ unsecured 

creditors by liquidating the Claimants’ prepetition claims against the Debtors.  Lastly, a number 

of the Debtors’ key stakeholders, including the respective advisors to the Committee and the Ad 

Hoc Group of Senior Noteholders, have no objection to the relief requested herein.  Accordingly, 

the Debtors respectfully submit that the proposed Claims Settlement is fair and equitable, would 

be in the best interests of the Debtors’ estates, creditors, and other stakeholders, and should be 

approved. 

Notice 

31. Notice of this Motion will be provided to the following parties:  (a) the entities on 

the Master Service List (as defined in the Order Establishing Certain Notice, Case Management, 

and Administrative Procedures [ECF No. 79], which is available on the Debtors’ case website at 
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https://dm.epiq11.com/case/aeromexico/info); (b) the U.S. Trustee; (c) counsel to the Committee; 

(d) counsel to the DIP Lenders; (e) counsel to the Ad Hoc Group of Senior Noteholders; and (f) any 

person or entity with a particularized interest in the subject matter of this Motion.  The Debtors 

respectfully submit that no other or further notice is required.  

No Prior Request 

32. No previous request for the relief sought herein has been made by the Debtors to 

this or any other court.  

[Remainder of page intentionally left blank] 
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WHEREFORE, the Debtors respectfully request that the Court grant the relief requested 

herein and such other and further relief as the Court deems just and proper. 

 

Dated: October 7, 2021 

New York, New York 

 

 

   

DAVIS POLK & WARDWELL LLP 

 

By: /s/ Timothy Graulich  

 

450 Lexington Avenue 

New York, New York 10017 

Telephone: (212) 450-4000 

Facsimile: (212) 701-5800 

Marshall S. Huebner 

Timothy Graulich  

Steven Z. Szanzer 

Thomas S. Green 

Counsel to the Debtors  

and Debtors in Possession 
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	[REDACTED] Exhibit 1 - Amended Lease Agreement.PDF
	1. DEFINITIONS AND INTERPRETATION
	1.1 Definitions

	"Engine LLP Equivalency Charge" shall mean the Engine LLP Equivalency Charge, if any, calculated pursuant to Part B of the Financial Terms Annex (Redelivery Maintenance Payment).
	(g) that is imposed on such Indemnitee due to the failure of any Indemnitee to file any relevant tax return or tax computation that such Indemnitee was obliged to file by the applicable law in its jurisdiction of organization or where it has a place o...
	(h) that results from a change by any Indemnitee of its principal place of business, participating office, jurisdiction of organization or tax residence;
	(i) is imposed on any Indemnitee (i) if such Tax would not have been imposed on Lessor, or (ii) to the extent such Tax exceeds the Tax that would have been imposed on Lessor; or
	(j) is imposed on or payable by any Indemnitee that would not have been imposed or payable but for the existence of the Financing Documents except Taxes imposed as a result of (A) the gross negligence or willful misconduct of Lessee or any other user ...
	(a) Lessor (or any Affiliate of Lessor); and
	(b) Lessee (or any Affiliate of Lessee);
	(a) "9 Year SC" means a structural, zonal and systems inspection of the Aircraft (and resulting repairs, if any) which accomplishes all tasks having an interval of nine (9) years as per the current revision of the Approved Maintenance Programme and su...
	(b) "12 Year SC" means a structural, zonal and systems inspection of the Aircraft (and resulting repairs, if any) which accomplishes all tasks having an interval of twelve (12) years as per the current revision of the Approved Maintenance Programme an...
	1.2 Headings
	1.3 Interpretation
	(a) references to Clauses and Schedules are to be construed as references to the clauses of, and schedules to, this Agreement and references to this Agreement include Schedules;
	(b) references to (or to any specified provision of) this Agreement or any other document shall be construed as references to this Agreement, that provision or that document as in force for the time being and as amended in accordance with the terms th...
	(c) references to a "law" or a "regulation" include any present or future statute, decree, constitution, regulation, rule, directive, requirement, request or guideline (whether or not having the force of law but compliance with which is customary) of ...
	(d) references to "applicable law" includes, without limitation (i) applicable laws, statutes, decrees, decree-laws, acts, codes, legislation, treaties, conventions and similar instruments and, in respect of any of the foregoing, any instrument passed...
	(e) reference to a "consent" also includes an approval, authorisation, exemption, filing, licence, order, permission, recording or registration;
	(f) words importing the plural shall include the singular and vice versa;
	(g) references to a person shall be construed as including, references to an individual, firm, partnership, consortium, joint venture, association, company, corporation, joint-stock company, unincorporated body of persons and any Government Entity;
	(h) reference to "Lessor", "Owner", "Lessee", "Security Agent" or any other person shall include the successors, assigns and transferees of such person; and
	(i) references to any enactment shall be deemed to include references to such enactment as re-enacted, amended or extended.

	1.4 Terms in Operative Documents
	Capitalized terms in any Operative Documents which have the meanings given to those terms in the Prior Lease shall be deemed to have the meanings given to the equivalent terms in this Agreement. Without limiting the foregoing:
	(a) references to the "Aircraft Lease Agreement" and to the "Lease" shall be deemed to refer to this "Agreement" (as defined herein);
	(b) references to "Default" shall be deemed to refer to "Relevant Event" (as defined herein);
	(c) references to "Event of Default" shall be deemed to refer to "Termination Event" (as defined herein);
	(d) references to "Event of Loss" shall be deemed to refer to "Total Loss" (as defined herein); and
	(e) references to "Term" shall be deemed to refer to "Lease Term" (as defined herein).


	2. REPRESENTATIONS AND WARRANTIES
	2.1 Lessee's Representations
	(a) Lessee is a sociedad anónima prómotora de inversión de capital variable duly organized and validly existing under the laws of Mexico and has the corporate power and authority to carry on its business as it is being conducted;
	(b) Lessee has the corporate power to enter into and perform, and has taken all necessary corporate action to authorise the entry into, performance and delivery of each Operative Document to which it is a party and upon execution by the other parties ...
	(c) the execution and delivery of, the performance of its obligations under, and compliance by Lessee with the provisions of, the Operative Documents to which it is a party will not (i) contravene any existing applicable law of Mexico, (ii) conflict w...
	(d) other than in connection with the Chapter 11 Cases, Lessee is not in default under any material agreement to which it is a party or by which it may be bound and, other than in connection with the Chapter 11 Cases, no litigation, arbitration or adm...
	(e) except to the extent required for filing before any Government Entity and/or for registration of the relevant Operative Documents before the Mexican Aeronautic Registry, it is not necessary to ensure the legality, validity, enforceability or admis...
	(f) Lessee has received and complied with or will, prior to the Lease Commencement Date, receive and comply with, each Authorisation required for the valid authorisation, execution, delivery and performance of this Agreement and each other Operative D...
	(g) the choice by Lessee of New York law to govern the Operative Documents to which it is a party and the submission by Lessee to the jurisdiction of the New York courts, to the jurisdiction of the courts of the Federal District of Mexico or in the co...
	(h) other than in connection with the Chapter 11 Cases, in any proceedings taken in Mexico or the State of New York or any other jurisdiction in relation to any of the Operative Documents, Lessee will not be entitled to claim for itself or any of its ...
	(i) Lessee has paid or caused to be paid all Flight Charges in respect of all aircraft owned by or leased to or operated by it except any Flight Charges which are not overdue or which are being contested in good faith by appropriate proceedings (and f...
	(j) by reference to the facts and circumstances existing on the date on which this representation is made or deemed to be made, none of (i) the return or repossession by Lessor of the Aircraft at the end of the Lease Term or following the declaration ...
	(k) Lessee has fully disclosed to Lessor all facts which in Lessee's reasonable belief are material for disclosure to Lessor in the context of this Agreement and the transaction contemplated hereby, and Lessee knows of no material facts that would ren...
	(l) no Relevant Event has occurred and is continuing.

	2.2  Repetition of Representations

	3. CONDITIONS PRECEDENT
	3.1 Conditions Precedent
	(a) Lessor shall have received from Lessee (and Lessee hereby undertakes to provide to Lessor), on or before the Lease Commencement Date, each of the documents, evidence and payments specified in Schedule 3 in each case in form and substance satisfact...
	(b) all representations and warranties made by Lessee pursuant to Clauses 2.1 and 2.2 and by Guarantor in the Guarantee shall be true and accurate in all respects on the Lease Commencement Date; and
	(c) no Relevant Event shall have occurred and be continuing.

	3.2 Waiver or Deferral of Conditions
	3.3 Conditions Subsequent

	4. SECURITY DEPOSIT ARRANGEMENTS
	4.1 Security Deposit
	Lessee shall at all times during the Lease Term provide to Lessor a cash security deposit for Lessee’s obligations as described in Clause 4.2. Lessor acknowledges that as of the date of this Agreement it holds a Security Deposit in the amount set fort...

	4.2 Deposit Property of Lessor
	4.3 Letter of Credit Option
	As an alternative to the provision of a Security Deposit in the form of cash pursuant to Clause 4.1, Lessee may, at any time during the Lease Term, elect to provide to Lessor a letter of credit complying with the requirements specified in Clause 4.4 (...

	4.4 Requirements for Letters of Credit
	(a) be denominated in and payable in Dollars in an amount equal to the Security Deposit;
	(b) be a first demand, irrevocable and absolute payment undertaking of the issuing bank payable on written demand without proof or evidence of entitlement or loss required;
	(c) be issued or confirmed and payable by a first class international bank with a minimum senior, long-term unsecured rating of at least "A3" from Moody’s or "A-" from Standard & Poor’s;
	(d) be issued or confirmed by, and be presentable for payment at sight at, an office of the bank referred to in paragraph (c) above in Singapore, London, Dublin, New York, or San Francisco;
	(e) have a non-cancellable term (i) expiring at least one month after the Expiration Date or (ii) of not less than 12 months, each commencing on the expiry date of the previous letter of credit, and with the last letter of credit having a term expirin...
	(f) shall be in the form of Schedule 8 (or such form as Lessor may approve).

	4.5 Lessor’s rights under Letter of Credit
	Lessor may make demand under a Security Letter of Credit at any time following the occurrence of a Termination Event which is continuing or if Lessee elects to provide a successive letter of credit in accordance with Clause 4.4(e) and fails to provide...

	4.6 Unenforceability and Replacement of Security Letter of Credit
	(a) If at any time (i) any Security Letter of Credit shall cease to constitute the legal, valid and binding obligations of the issuer thereof enforceable in accordance with its terms, or (ii) the issuer ceases to have the minimum senior, long-term uns...
	(b) If Lessee elects to provide successive letters of credit in accordance with Clause 4.4(e), Lessee shall provide Lessor, no later than 60 days prior to the expiry date of the then current letter of credit, either with a replacement letter of credit...

	4.7 New Letter of Credit
	4.8 Return of Cash Security Deposit

	5. LEASING AND COMMENCEMENT
	5.1 Agreement to Lease
	Lessor shall lease and Lessee shall take on lease the Aircraft, subject to the terms and conditions of this Agreement, for the Lease Term.

	5.2 Delivery

	6. LESSOR'S WARRANTIES
	6.1 Quiet Enjoyment
	(a) With effect from the Lease Commencement Date, Lessor warrants and undertakes that, throughout the Lease Term and for so long as no Termination Event has occurred and is continuing, Lessor shall not interfere with the use, possession and quiet enjo...
	(b) Lessor shall procure that each of Owner (if Lessor is not the Owner) and any Security Agent holding a mortgage or other Security Interest in the Aircraft shall give an undertaking to Lessee on terms substantially similar to the terms of Clause 6.1...

	6.2 Waiver of Implied Warranties
	(a) THE AIRCRAFT WILL BE ACCEPTED BY LESSEE HEREUNDER "AS IS, WHERE IS", AND LESSEE AGREES AND ACKNOWLEDGES THAT NEITHER LESSOR, OWNER, ANY FINANCING PARTY NOR ANY OTHER INDEMNITEE WILL HAVE ANY LIABILITY IN RELATION TO, AND NEITHER LESSOR, OWNER, ANY...
	(i) THE DESCRIPTION, AIRWORTHINESS, MERCHANTABILITY, SATISFACTORY CONDITION, COMPLIANCE WITH THE REQUIREMENTS OF CLAUSE 5 AND/OR SCHEDULE 1, FITNESS FOR ANY USE OR PURPOSE, VALUE, CONDITION, OR DESIGN, OF THE AIRCRAFT OR ANY PART; OR
	(ii) ANY OBLIGATION, LIABILITY, RIGHT, CLAIM OR REMEDY IN TORT, WHETHER OR NOT ARISING FROM LESSOR'S, ANY FINANCING PARTY’S AND/OR ANY OTHER INDEMNITEE'S NEGLIGENCE, ACTUAL OR IMPUTED; OR
	(iii) ANY OBLIGATION, LIABILITY, RIGHT, CLAIM OR REMEDY FOR LOSS OF OR DAMAGE TO THE AIRCRAFT, FOR ANY LIABILITY OF LESSEE TO ANY THIRD PARTY, OR FOR ANY OTHER DIRECT OR INDIRECT, INCIDENTAL OR CONSEQUENTIAL DAMAGES.

	(b) LESSEE HEREBY WAIVES, AS BETWEEN ITSELF AND LESSOR, OWNER, EACH FINANCING PARTY AND EACH OTHER INDEMNITEE, ALL ITS RIGHTS IN RESPECT OF ANY CONDITION, WARRANTY OR REPRESENTATION, EXPRESS OR IMPLIED, ON THE PART OF LESSOR AND SUCH OTHER PERSONS AND...
	(c) LESSEE CONFIRMS THAT IT IS IN THE BEST POSITION OF ANY PERSON TO JUDGE THE AIRWORTHINESS, DESCRIPTION, CONDITION, AND OPERATION OF THE AIRCRAFT AND IT IS FULLY AWARE OF THE PROVISIONS OF THIS CLAUSE 6.2 AND ACKNOWLEDGES THAT THE RENT AND OTHER AMO...

	6.3 Manufacturers' Warranties

	7. RENT
	7.1 Fixed Rent Period
	(a) The Lease Term shall be divided into (i) an initial PBH Period and (ii) after the PBH Period, successive periods (each a "Fixed Rent Period") in respect of which Fixed Rent shall accrue and be payable.
	(b) The first Fixed Rent Period shall commence on the date immediately following the PBH Period (the "Transition Date") and each subsequent Fixed Rent Period shall commence on the date immediately following the last day of the previous Fixed Rent Period.
	(c) Each Fixed Rent Period shall be of one month’s duration except that (i) if the Transition Date occurs on the second day through the fifteenth day of a calendar month, the first Fixed Rent Period shall end on the fifteenth day of that calendar mont...

	7.2 PBH Period
	(a) The PBH Rent shall be paid from the Lease Commencement Date until the earlier of (i) year-end [REDACTED] and (ii) the date that Lessee's fleetwide average utilization for the same aircraft type as the Aircraft reaches a minimum of 90% of the month...
	(b) For each calendar month (or part thereof) in the PBH Period during the Term, Lessee will provide a utilization report to Lessor by the fifteen (15th) day of the immediately succeeding calendar month and make a payment of the PBH Rent by the later ...

	7.3 Rent Date
	(a) During the PBH Period, Lessee shall pay the PBH Rent to Lessor in arrears on each PBH Rent Date.
	(b) Other than during the PBH Period, during the Term, Lessee shall pay Fixed Rent to Lessor in arrears on each Fixed Rent Date.

	7.4 Calculation of Rent
	(a) Fixed Rent payable in respect of each Fixed Rent Period shall be calculated as set forth in Clause 1 of Part A of the Financial Terms Annex.
	(b) PBH Rent payable in respect of the PBH Period shall be the amount in Clause 1 of Part A of the Financial Terms Annex.
	(c) If any Fixed Rent Period has a duration of less than a month, the Fixed Rent payable for that Fixed Rent Period shall be prorated by multiplying the amount of the Fixed Rent for that Fixed Rent Period by a fraction the numerator of which is the nu...

	7.5 Additional Amounts
	7.6 Obligations to Pay Rent Unconditional
	(a) any unavailability of the Aircraft for any reason, including, but not limited to, any defect in the airworthiness, merchantability, satisfactory condition, fitness for any purpose, condition, design or operation of any kind or nature of the Aircra...
	(b) the ineligibility of the Aircraft for any particular use or trade, or for registration or documentation under the laws of any relevant jurisdiction; or
	(c) the Total Loss (subject to Clause 19.5) of, or any damage to, the Aircraft, Airframe or any Engine; or
	(d) any set-off, counterclaim, recoupment, defence or other rights which Lessee may have against Lessor, any Financing Party or any other person; or
	(e) any failure or delay on the part of any party hereto in performing or complying with any of the terms or conditions of this Agreement; or
	(f) to the extent permitted by applicable law, any insolvency, bankruptcy, administration, reorganisation, arrangement, readjustment of debt, dissolution, liquidation or similar proceedings by or against Lessor, any Financing Party or Lessee; or
	(g) any lack of due authorisation of, or other defect in, this Agreement or any other Operative Document.
	Notwithstanding the foregoing, if as a direct result of a breach by Lessor of its covenant contained in Clause 6.1(a) Lessee is deprived of the quiet use and enjoyment of the Aircraft in such a way as to prevent Lessee from operating the Aircraft, Les...


	8. PAYMENTS, INTEREST AND CALCULATIONS
	8.1 Payment to Lessor
	All payments to be made by Lessee to Lessor under any Operative Document shall be made (unless specifically otherwise provided in such Operative Document) for value on the day on which payment is due to the Rent Collection Account or, upon at least 5 ...

	8.2 Payments on Non-Business Days
	8.3 Late Payment
	8.4 Calculation of Interest
	8.5 Certificates
	8.6 Currency Conversion
	8.7 Retention of Certain Payments
	8.8 Application of Monies

	9. GENERAL INDEMNITY
	9.1 General Indemnity
	(a) relating to, or arising directly or indirectly in any manner or for any cause or reason whatsoever out of the Aircraft, the Airframe, any Engine or engine installed on the Aircraft, any Part, any Aircraft Documentation, including without limitatio...
	(b) which may at any time be made or brought on the ground of latent or other defects or deficiencies therein, whether or not discoverable, known or unknown, apparent or concealed, exterior or interior; or
	(c) which may at any time be made or brought on the ground that any design, article or material in the Aircraft or the operation or use thereof constitutes an infringement of any patent, intellectual property right or any other right whatsoever; or
	(d) relating to or arising out of any injury to or the death of any employee, officer, agent or representative of Lessee during any inspection or test flight of the Aircraft undertaken before Delivery or at Redelivery; or
	(e) which may at any time be incurred by such Indemnitee in preventing or attempting to prevent the arrest, attachment, deposit, confiscation, seizure, taking in execution, impounding, forfeiture or detention of the Aircraft, or in securing the releas...
	(i) is suffered or incurred as a consequence of the fraud, wilful misconduct or reckless disregard (with knowledge of the probable consequences) of such Indemnitee;
	(ii) arises as a consequence of the breach by such Indemnitee of the express terms of any Operative Document to which it is a party;
	(iii) arises or is attributable to acts or events occurring after Redelivery (unless Redelivery results from the termination of the Lease Term by reason of the occurrence of a Termination Event);
	(iv) immediately arises out of and as a consequence of the assignment, transfer or disposal by such Indemnitee of its interest in the Aircraft, the Operative Documents or the Financing Documents to which it is a party (but without prejudice to the rig...
	(v) constitutes ordinary and usual operating expenses of such Indemnitee; or
	(vi) is attributable to an Indemnitee’s Tax or is in respect of a Claim or Loss relating to Taxes, which is instead subject to Clause 10.


	9.2 Losses Following Termination Event
	9.3 Continuing Liability

	10. TAXATION
	10.1 Tax Indemnity
	10.2 Gross-Up
	(a) If such Taxes are not Indemnitee’s Taxes (other than in the case of Mexican withholding taxes), the sum due from Lessee in respect of such payment shall be increased to the extent necessary to ensure that, after the making of such deduction or wit...
	(b) Lessee shall pay to the relevant authority within the time period allowed by applicable law the full amount of the deduction or withholding (including, but without limitation the full amount of any deduction or withholding from any increased amoun...
	(c) Lessee shall indemnify Lessor or the relevant Indemnitee against any losses or costs incurred by Lessor or that Indemnitee by reason of any failure of Lessee to make any such deduction or withholding or by reason of any increased payment not being...
	(d) Lessee shall promptly deliver to Lessor any receipt, certificates or other proof, or certified copies thereof, evidencing the amounts (if any) paid or payable in respect of any deduction or withholding as aforesaid.

	10.3 Stamp Taxes
	10.4 Tax on Indemnity Payments
	10.5 VAT
	10.6 Lessor Tax Domicile and Tax Residency Certificate
	10.7 Contest Rights.
	(a) If a written notice of any claim is made against any Indemnitee for any Taxes for which Lessee is required to pay or against which Lessee is required to indemnify such Indemnitee, such Indemnitee shall promptly notify Lessee thereof in writing; pr...
	(b) If reasonably requested by Lessee in writing within thirty (30) days of Lessee’s receipt of notice of such claim, and to the extent that there are lawful means available by which to do so, such Indemnitee shall, provided that no Relevant Event sha...

	10.8 Verification
	10.9 Refunds
	(a) If any payment is made by Lessee under Clause 9.1 or Clause 10, and an Indemnitee in good faith determines that it has actually received a credit against, or relief or remission for, or repayment or a refund of, any Tax paid or payable by such Ind...
	(i) interfere with the right of any Indemnitee to arrange its tax affairs in whatever manner it thinks fit and, in particular, but without limitation, no Indemnitee shall be under any obligation to claim credit, relief, remission or repayment from or ...
	(ii) oblige Lessor to disclose any information relating to its Tax affairs or any computations in respect thereof.



	11. COVENANTS
	(a) promptly inform Lessor of any Relevant Event forthwith upon becoming aware thereof;
	(b) obtain or cause to be obtained, maintain in full force and effect and comply in all material respects with the conditions and restrictions (if any) imposed on, or in connection with, every Authorisation of governmental or public bodies or authorit...
	(c) not later than 180 days or, if earlier, as soon as the same become publicly available following the end of each financial year, furnish to Lessor the audited financial statements for that financial year (including a balance sheet, statement of cas...
	(d) not later than 90 days following the end of the first six months of each financial year, furnish to Lessor the unaudited financial statements for that six month period (including a balance sheet, statement of cash flows and profit and loss stateme...
	(e) promptly upon becoming aware of same, give to Lessor notice in writing of the commencement of any action, suit or proceeding unrelated to the Chapter 11 Cases by or before any Government Entity which, if adversely determined, would have a material...
	(f) promptly provide Lessor with such additional information as Lessor may from time to time in writing reasonably require;
	(g) promptly provide Lessor, at its request, with a list of the airports to which Lessee (or any Permitted Sublessee then in possession of the Aircraft) routinely operates the Aircraft and, at Lessor's request, provide evidence satisfactory to Lessor ...
	(h) not do or permit to be done any act or thing which might jeopardise the rights of Lessor, Owner or any Financing Party under any Operative Document or Security Document in and to the Aircraft, the Insurances or any other collateral relating hereto...
	(i) not create or permit to subsist any Security Interest (save for Permitted Security Interests) over the Aircraft, any Permitted Sublease or the whole or any part of the Insurances;
	(j) not permit the Aircraft to be attached, seized, held in deposit or detained in whatever manner, shall immediately notify Lessor in the event of such attachment, seizure, deposit or detention and shall procure the immediate release of the Aircraft ...
	(k) to the extent that any rights of ownership or possession in respect of the Aircraft (including any Part thereof and the Aircraft Documentation) are challenged in any form as a result of proceedings between Lessee and any of its labor unions, Lesse...
	(l) continue to operate, as a substantial portion of its business, a passenger airline service, preserve its corporate existence and generally conduct its business in an orderly and efficient manner;
	(m) not at any time:
	(i) represent or hold out Lessor, Owner or any other Financing Party as carrying goods or passengers on the Aircraft or as being in any way connected or associated with any operation or carriage (whether for hire or reward or gratuitously) which may b...
	(ii) pledge the credit of Lessor, Owner or any other Financing Party;

	(n) pay and discharge or cause to be paid and discharged when due and payable or make adequate provision by way of security or otherwise for all debts, damages, claims and liabilities which have given or might give rise to a Security Interest (except ...
	(o) not attempt, or hold itself out as having any power, to sell or otherwise dispose of the Aircraft, any Engine or Part;
	(p) not do or permit to be done anything which may reasonably be expected to expose the Aircraft, any Engine or any Part to penalty, forfeiture, impounding, detention, deposit, attachment, appropriation, damage or destruction and, without prejudice to...
	(q) immediately notify Lessor if at any time any proceeding is commenced against either Obligor by any airport or air navigation authority that could result in a Security Interest, or any attachment being placed upon the Aircraft, in which case, Lesse...
	(r) pay or cause to be paid all fees, duties or charges assessed and due against it (or against any aircraft owned by or leased to or operated by it) by any airport or air navigation authority assessing landing, parking or navigation fees or charges i...
	(s) do or cause to be done any and all acts which may be reasonably required of it (or which Lessor may require it to do) under the terms of the Cape Town Convention to perfect and preserve the respective interests of Lessor, the Owner and any Financi...

	12. WET LEASING AND SUBLEASING
	12.1 Possession of the Aircraft
	12.2 Subleasing
	(a) Lessee obtains the prior written consent of Lessor;
	(b) the term of the intended Permitted Sublease (including extension rights) is a period not more than the remainder of the Lease Term;
	(c) such Permitted Sublease does not involve any change to the State of Registration except as permitted by Clause 16.2;
	(d) the rights of the Permitted Sublessee under such Permitted Sublease are at all times expressly subject to and subordinate to the rights of Lessor hereunder and to the respective interests of Owner and the Financing Parties in the Aircraft, and the...
	(e) Lessee provides a copy of such Permitted Sublease to Lessor as soon as reasonably practicable after its execution;
	(f) Lessee delivers to Lessor a duly executed Deregistration Power of Attorney granted by such Permitted Sublessee; and
	(g) (if the Cape Town Convention is in force in the new State of Registration) Lessee procures that the Permitted Sublessee executes and files with the Aviation Authority an IDERA and provides a copy thereof to Lessor.

	12.3 Wet Leases
	(a) the term of the Wet Lease does not exceed one month (or if shorter, the remainder of the Lease Term) except with Lessor’s prior written consent;
	(b) the Aircraft shall remain registered with the Aviation Authority;
	(c) the Wet Lease shall cease if the leasing of the Aircraft under this Agreement terminates for any reason; and
	(d) the rights of the lessee under the Wet Lease are at all times expressly subject to and subordinate to, and do not conflict in any respect with (or give such lessee any rights greater than the rights of Lessee under), the terms of this Agreement an...

	12.4 Lessee Always Liable
	12.5 Expenses

	13. GENERAL OPERATION OF AIRCRAFT
	13.1 General Operation
	13.2 Storage
	13.3 Permitted Operations
	13.4 Airworthiness Certificate
	13.5 Carriage of Goods
	13.6 Training Flights
	13.7 Operation Outside Scope of Insurance
	13.8 Geographical Restrictions
	13.9 Good Airline Practice
	13.10 Operational Expenses
	13.11 Compliance with EU-ETS Legislation
	(a) The Lessee shall comply, and shall procure that any Permitted Sublessee will comply, to the extent applicable, with all EU-ETS Laws. The Lessee acknowledges that none of the Owner, Lessor, Intermediate Lessor or any Financing Parties is the "aircr...
	(b) In this Clause 13.11, EU ETS Laws means (i) the Directive 2003/87/EC of the European Parliament and of the Council of 13 October 2003 establishing a scheme for greenhouse gas emissions allowance trading and amending Council Directive 96/61/EC, as ...


	14. MAINTENANCE, REPAIR, OVERHAUL AND OPERATION
	14.1 General Obligation
	(a) Lessee shall, at its cost and expense, ensure that an Approved Maintenance Performer (and only an Approved Maintenance Performer):
	(i) services, repairs, maintains, modifies, overhauls and tests the Aircraft, the Engines and all Parts (1) so as to keep the Aircraft, Engines and all Parts serviceable and in good operating condition, (2) so as to keep the Aircraft in the condition ...
	(ii) maintains in accordance with Clause 14.10 all records, logs and other materials required by the Aviation Authority to be maintained with respect to the Aircraft; and
	(iii) if requested by Lessor in a timely manner, promptly furnishes to Lessor such information as may be required to enable Lessor to file any reports required to be filed by Lessor with any Government Entity in the State of Registration or any other ...

	(b) Lessee shall provide to Lessor, no later than one month after the date hereof, a true and complete copy of the Approved Maintenance Programme and shall not thereafter modify the Approved Maintenance Programme without the prior written consent of L...
	(i) (1) is approved by the Aviation Authority, (2) does not result in the interval for the conduct of Airframe Basic Check, Airframe 20,000 Cycles Check, Airframe 72 Month Check, Airframe 96 Month Check and Airframe 120 Month/20,000 Cycle Check being ...
	(ii) is required by law or by the Aviation Authority,

	(c) Lessee shall notify Lessor promptly of all details relating to any loss, damage or destruction to the Aircraft, or any part thereof, that affects the airworthiness of the Aircraft, and any theft, damage, incidents or accidents to the Aircraft, or ...
	(d) Without limiting any of the foregoing, Lessee shall:
	(i) cause the Aircraft and the Engines to be maintained, modified and used, in the same manner and with the same care as used by or on behalf of Lessee with respect to similar aircraft and engines owned or operated by or on behalf of Lessee; and
	(ii) not (and shall not permit any Permitted Sublessee to) discriminate in a manner in any way adverse to the interests of Lessor, Owner or any relevant Financing Party in the Aircraft (as compared to other aircraft of the same type owned or operated ...


	14.2 Replacements of Parts
	(a) Lessee shall, at its cost and expense, promptly procure the replacement of all Parts which may from time to time become worn out, lost, stolen, destroyed, seized, confiscated, damaged beyond repair or permanently rendered unfit for use for any rea...
	(b) All Parts at any time removed from the Airframe or any Engine shall remain the property of Owner, no matter where located, until such time as such Parts shall be replaced by parts which have been incorporated or installed in or attached to the Air...
	(c) Lessee will ensure that no part is installed on an Aircraft unless:
	(i) such part is of equivalent modification status and utility as the Part it replaces;
	(ii) in the case of Life Limited Parts, Lessee has accurate, back-to-birth maintenance records;
	(iii) such part originates from an EASA, ANAC or FAA approved source carrying a current valid airworthiness approval tag identified as EASA Form One, ANAC form SEGVOO 003 or FAA 8130 (which tag(s) shall, upon installation of the relevant part, form pa...
	(iv) the installation of such part as a replacement for the relevant Part is recorded in the Aircraft Documentation; and
	(v) such part is the same or an improved version of such Part and is not a PMA Part; provided that Lessee may install PMA parts under the following circumstances: (i) to replace parts that are (x) non-critical, (y) non-structural, and (z) line replace...


	14.3 Pooling of Parts
	(a) Lessee may allow any Part removed from the Airframe or an Engine as provided in Clause 14.2(a) to be subjected to a normal pooling arrangement customary in the airline industry and approved in writing by Lessor that is entered into in the ordinary...
	(b) In addition, subject to Clause 14.3(a), any replacement part when incorporated or installed in or attached to the Airframe or any Engine in accordance with Clause 14.2(a) may be owned by a solvent reputable EASA, or ANAC, or FAA 145 approved organ...
	(c) Lessee shall procure that, at or prior to Redelivery, Owner has title to all parts installed on the Airframe or any Engine at Redelivery.

	14.4 Alterations, Modifications and Additions
	(a) Lessee shall procure that all alterations, modifications and additions to the Airframe and the Engines are made (in each case, by an Approved Maintenance Performer) as may be required from time to time (i) by the Airframe Manufacturer or the Engin...
	(b) Lessee may, at its own cost, from time to time make or permit to be made by an Approved Maintenance Performer such alterations and modifications in and additions to the Airframe and any Engine as Lessee may deem desirable in the proper conduct of ...
	(c) Lessee shall ensure that advance copies of all regulatory approvals and all designs, plans, diagrams, drawings and data used in accomplishing such modifications, alterations or additions (which documents shall, upon commencement of the relevant Ma...
	(d) Title to all Parts incorporated or installed in or attached or added to the Airframe or any Engine as the result of any modification, alteration or addition described in this Clause 14.4 shall, without further act, vest in Owner provided that so l...
	(e) Lessee shall not modify the Aircraft in any way that would cause it to no longer comply with (or shall, before Redelivery, reinstate the Aircraft so that it would comply with) FAA FAR Part 121 with regard to maintenance, inspection and airworthine...

	14.5 Engine Substitution
	14.6 Removal of Engines
	Title to any Engine that is removed from the Aircraft for testing, service, repair, maintenance, overhaul work, alterations or modifications, or as contemplated in Clause 14.7, shall at all times remain vested in Owner.

	14.7 Installation of Engines on other Aircraft
	(a) Lessee may allow an Engine removed from the Airframe to be installed on any other airframe of the same type in Lessee's fleet but only if:
	(i) Lessee has title to such other airframe and such airframe is free and clear of all Security Interests (except Permitted Security Interests); or
	(ii) such other airframe is leased to Lessee or owned by Lessee subject to a conditional sale or other security agreement provided that (A) such airframe is free and clear of all Security Interests except (1) the rights of the parties to the lease or ...

	(b) If Lessee shall have received from the lessor, seller or secured party of any airframe leased to Lessee or owned by Lessee subject to a conditional sale or other security agreement a written agreement complying with Clause 14.7(a)(ii) hereof (whic...

	14.8 Replacement of APU
	14.9 Information and Inspection
	14.10 Reporting Requirements
	(a) Lessee shall deliver to Lessor a Monthly Report within five working days following the end of each calendar month throughout the Lease Term; provided that the Monthly Report relating to the last month (or any portion thereof) of the Lease Term sha...
	(b) Upon request, Lessee shall provide engine health monitoring data (including average EGT margin) for each Engine for the preceding month’s operation.
	(c) Upon request, following completion of each scheduled or unscheduled borescope inspection of an Engine during the Lease Term, Lessee shall provide to Lessor either (i) a copy of the video tape of the previous inspection or (ii) a copy of the previo...

	14.11 Documentation
	(a) During the Lease Term, Lessee shall procure that the Aircraft Documentation is maintained:
	(i) in the English language and uniquely for the Aircraft;
	(ii) current and up-to-date (through subscription to the relevant manufacturer's update or revision service or otherwise);
	(iii) in conformity with the rules of the Aviation Authority and FAA and with normal practices of commercial air carriers; and
	(iv) so that such documentation:
	(1) accurately records the amount of time consumed and/or the cycles of use (as appropriate) of the Airframe, each Engine and all Parts (including the APU) whether or not time or cycle limited and all work performed thereon; and
	(2) contains accurate back-to-birth records of each Life Limited Part.


	(b) Following any repair which is carried out other than in accordance with instructions contained in the Structural Repair Manual, Lessee shall ensure that there is obtained and kept with the Aircraft Documentation an approval issued in accordance wi...
	(c) Any Aircraft Documentation not already owned by Owner, when and as created or obtained by (or on behalf of) Lessee, shall thereupon become the property of Owner.
	(d) Lessee shall procure that all Aircraft Documentation is kept in its possession or in the possession of the Approved Maintenance Performer, and shall not permit any other person (other than a person entitled to have possession or control of the Air...
	(e) Lessee will permit Lessor to copy and scan the technical records into electronic format at reasonable intervals and at Lessor’s cost.


	15. [intentionally omitted]
	16. TITLE AND REGISTRATION
	16.1 Registration of Aircraft
	16.2 Changes to State of Registration
	(a) Lessee may, from time to time during the Lease Term (in connection with a Permitted Sublease) register the Aircraft in a jurisdiction other than the initial State of Registration approved in advance and in writing by Lessor, which approval shall n...
	(b) Before effecting any change to the State of Registration, Lessee shall deliver to Lessor a legal opinion from local counsel acceptable to Lessor in the new State of Registration addressed to Lessor, Owner and any relevant Financing Party and in fo...
	(i) this Agreement, the Head Lease Agreement and each Security Document remains valid and enforceable in accordance with its terms notwithstanding such change in registration and the rights and interests of Lessor, Owner and Security Agent in the Airc...
	(ii) title to the Aircraft shall remain vested in Owner; and
	(iii) the rights conferred on the Permitted Sublessee pursuant to such Permitted Sublease are subject and subordinate to the respective rights of Lessor and Owner under the Operative Documents and of the Financing Parties under the Security Documents.

	(c) To the extent that local counsel in the proposed State of Registration recommends any changes or additions to the Operative Documents or the Security Documents (and/or the execution of new Operative Documents or Security Documents in a particular ...

	16.3 Registration of Interest of Financing Parties
	16.4 Cape Town Convention
	(a) co-operate in connection with the execution and filing of any applications, registrations, amendments or deregistrations with the International Registry, as reasonably requested by Lessor, Owner or any Financing Party from time to time to ensure t...
	(b) consent to the registration of such International Interests as required by Lessor, Owner or any Financing Party at the International Registry and will not register any conflicting interests (whether or not taking priority over such International I...
	(c) register itself (at its own cost) as a transacting user entity with the International Registry and shall not revoke such registration without the prior written consent of the holder of the relevant International Interest.


	17. IDENTIFICATION PLATES
	18. INSURANCE
	18.1 Obligation to Insure
	(a) All-risk ground, flight and ingestion aircraft hull insurance for the Agreed Value covering the Aircraft, all risk insurance on a full replacement cost basis with respect to spares, including the Engines and components while not installed in the A...
	(b) Comprehensive aircraft third party, passenger, cargo, products, mail and aviation and airline general third party legal liability insurance, including war and allied perils (being all perils excluded by the War, Hijacking and Other Perils Exclusio...
	(c) All such insurances shall apply on a worldwide basis (subject to standard insurance market geographical limits provided that such geographical limits do not exclude any area to which the Aircraft is in fact operated and that overflying of such exc...
	(d) The insurances referred to in paragraph (a) above shall name each of Lessor, Owner and the Security Agent as an additional insured for their respective rights and interests and the insurances referred to in paragraph (b) above shall cover each Ind...

	18.2 Liability Insurances
	(a) include and insure (to the extent of the risks covered by the policies) the indemnity provisions of Clause 9.1;
	(b) for a period of two years or until the next Airframe Basic Check (whichever is the shorter period) after the Lease Termination Date, continue to cover each Indemnitee as an additional insured; and
	(c) for a period of two years or until the next Airframe Basic Check (whichever is the shorter period) after the date of any transfer by Lessor pursuant to Clause 26.1, continue to cover the transferring Lessor (and the relevant Owner and Financing Pa...

	18.3 Insurance Certificates
	18.4 Assignee of Lessor's Interests
	18.5 Information regarding Insurances
	18.6 Currency of Insurances
	18.7 Failure to Insure
	(a) upon giving notice thereof to Lessee, to pay any premiums due or to effect or maintain such insurance or otherwise remedy such failure in such manner as Lessor or, if applicable, any Financing Party considers appropriate (and Lessee shall upon dem...
	(b) at any time while such failure is continuing, to require the Aircraft to remain at any airport or (as the case may be), subject to the Aircraft being adequately insured, proceed to and remain at any airport designated by Lessor, until such failure...

	18.8 Lessor's Right to Insure
	18.9 Changes to Insurance Practice
	18.10 Self-Insurance
	18.11 Reinsurance
	(a) be placed with a reinsurer of recognized responsibility and good repute, specializing in and normally participating in aviation insurance in the international insurance market;
	(b) be on the same terms as the primary insurance required hereunder;
	(c) be at levels of not less than 100% of insurances required to be maintained pursuant to Clause 18.1;
	(d) contain a "cut through" clause providing that, in the event of any claim arising under such reinsurance, the reinsurer shall (in lieu of payment to the primary insurer or its successors) pay to the relevant Indemnitee that portion of any claim whi...
	(e) provide for payment to be made directly to the relevant Indemnitee notwithstanding (a) any bankruptcy, insolvency, liquidation or dissolution of the primary insurer and/or (b) that the primary insurer has made no payment under the primary policies...
	(f) be evidenced by a reinsurance certificate and supported by a broker’s letter of undertaking reasonably satisfactory to Lessor.


	19. LOSS AND DAMAGE
	19.1 Risk of Loss and Damage
	19.2 Notification of Loss and Damage
	(a) Lessee shall give Lessor immediate notice in writing of any such occurrence as is referred to in Clause 19.1 or any other occurrence of whatever kind which shall deprive Lessee of the use, possession or enjoyment of the Aircraft.
	(b) Lessee shall supply to Lessor all necessary information, documentation and assistance which may reasonably be required by Lessor in connection with making any claim under the Insurances.

	19.3 Payment on Total Loss
	(a) If a Total Loss occurs in respect of the Airframe (with or without the Engines) during the Lease Term, Lessee shall pay, or procure that the insurer pays, to Lessor (or to any Financing Party named as loss payee under the Insurances) as soon as re...
	(b) The Net Total Loss Proceeds received by Lessor (or such other person as may be designated as loss payee) from Lessee or the insurer pursuant to this Clause 19 shall be applied as follows:
	(i) first, in discharge of any unpaid Rent and any other amounts (other than the Agreed Value) due and payable by Lessee but unpaid;
	(ii) second, in discharge of the Agreed Value; and
	(iii) third, payment of the balance, if any, to Lessee.


	19.4 Co-operation regarding Claims
	19.5 Payment of Rent on Total Loss
	19.6 Repairable Damage
	19.7 Payment of Repairs
	19.8 Engine Loss

	20. REQUISITION
	20.1 Requisition for Hire
	20.2 Entitlement to Requisition Compensation
	20.3 Condition at end of Requisition

	21. REDELIVERY
	21.1 Redelivery of the Aircraft
	(a) On the Lease Termination Date, Lessee shall (unless a Total Loss has occurred) redeliver the Aircraft together with the Engines installed thereon and Aircraft Documentation to Lessor at Lessee’s risk and expense at the Redelivery Location cleared ...
	(b) On the Redelivery Date, Lessee shall pay to Lessor the Redelivery Maintenance Payment due and owing pursuant to and calculated in accordance with Part B of Schedule 9 (Redelivery Maintenance Payment).  For the avoidance of doubt, no Redelivery Mai...

	21.2 Deregistration
	Upon redelivery of the Aircraft to Lessor in accordance with this Agreement, (i) Lessee shall, at its own cost, and subject to receiving the requisite documentation from Lessor, obtain the deregistration of the Aircraft by the Mexican Aeronautic Regis...

	21.3 Ferry Flight
	21.4 [Reserved]
	21.5 Failure to Return Aircraft
	(a) If Lessee shall, for any reason whatsoever, fail to return the Aircraft at the time or in the condition specified herein then at the option of Lessor the obligations of Lessee under this Agreement shall continue (including, without limitation, in ...
	(b) Subject to Clause 21.5(c), if the Aircraft is not redelivered to Lessor in accordance with this Agreement, Rent shall be payable (i) monthly in arrears in an amount equal to the Rent due immediately before Redelivery for the first thirty (30) days...

	21.6 Co-operation with Remarketing

	22. TERMINATION OF LEASE
	22.1 Lease Termination Date
	(a) a Total Loss of the Aircraft during the Lease Term and payment of the Agreed Value to Lessor pursuant to Clause 19.3, with all other obligations of Lessee under this Agreement and each other Operative Document having been performed;
	(b) Lessee's return of the Aircraft to Lessor on the Expiration Date or, at the option of Lessor, a later date determined pursuant to Clause 21.17, in either case with all obligations of Lessee under this Agreement and each other Operative Document ha...
	(c) the termination of this Agreement following the occurrence of a Termination Event pursuant to or in accordance with Clause 24.1.

	22.2 Termination on Illegality
	22.3 Continuing Indemnities
	22.4 Return of Security Deposit
	22.5 AD Cost Contribution
	22.6 Renewal Options
	(a) Renewal Notice
	(i) Lessee shall have the right to extend the Lease Term by six (6) months (the "Operational Extension") by providing Lessor a written notice signed by Lessee at least two hundred seventy (270) days prior to the scheduled Expiration Date (including, f...
	(ii) Notwithstanding the Operational Extension, Lessee shall have an additional right to extend the Term of this Agreement up to two (2) times by providing Lessor a Renewal Notice signed by Lessee at least two hundred seventy (270) days prior to the E...
	(iii) Notwithstanding anything to the contrary in this Agreement or any other Operative Document:
	(aa) no Renewal Notice shall be binding on Lessor or oblige Lessor to extend the leasing of the Aircraft hereunder for any Renewal Lease Term, and shall be considered not to have been given, if any Relevant Event shall have occurred and be continuing ...
	(bb) any Renewal Notice shall be irrevocable (save as set out in Clause 22.6(b)(i)) and shall constitute an unconditional obligation of Lessee to extend the leasing of the Aircraft hereunder for the Renewal Lease Term to which such Renewal Notice rela...


	(b) Renewal Rent and Documentation
	(i) Upon receipt of a Renewal Notice, as provided in Clause 22.6(a)(ii) (Renewal Notice) above, Lessee and Lessor shall enter into good faith negotiations with respect to the amount to be paid by Lessee as Rent during the applicable Renewal Lease Term...
	(ii) On the commencement date of each Renewal Lease Term (i) if the Rent payable during such Renewal Lease Term is less than the Rent that was payable hereunder before that renewal, the amount of the required Security Deposit shall be such lesser amou...
	(iii) All terms and conditions of this Agreement during the Lease Term shall remain in full force and effect during any Renewal Lease Term, unless Lessor and Lessee expressly agree otherwise in writing.



	23. TERMINATION EVENTS
	(a) Lessee fails to make any payment of (i) Rent within five Business Days of the due date therefor or (ii) any other amount due and payable by Lessee under this Agreement or any other Operative Document to which it is a party within 10 Business Days ...
	(b) the Insurances are not obtained and maintained in full force and effect in accordance with the provisions of Clause 18 or a notice of cancellation in respect of the Insurances is given and not rescinded before such cancellation becomes effective; or
	(c) Lessee fails to (i) return and de-register the Aircraft due to its own fault, as and when required to do so under Clause 21 (provided such failure shall not constitute a Termination Event if (A) the Aircraft is returned and de-registered as and wh...
	(d) other than those referred to in paragraphs (a), (b) and (c) of this Clause 23, either Obligor commits any breach of or omits to observe any of the other obligations or undertakings expressed to be assumed by it under any Operative Document and suc...
	(e) any representation or warranty made or deemed to be made by an Obligor in any Operative Document to which it is a party is or proves to have been incorrect in any material respect; or
	(f) other than in connection with the Chapter 11 Cases, either Obligor files an application before a competent Mexican court requesting to be subject to a concurso mercantil in accordance with the Law of Insolvency Proceedings; or
	(g) other than in connection with the Chapter 11 Cases, either Obligor consents to the appointment of a custodian, , conciliador, síndico, trustee, judicial manager or liquidator of itself or all or any material part of such Obligor’s property or such...
	(h) other than in connection with the Chapter 11 Cases, an order, judgment or decree is entered by any court appointing, without the consent of either Obligor, a custodian, receiver, conciliator, síndico, trustee, judicial manager or liquidator of Les...
	(i) an involuntary petition against either Obligor in a proceeding under the Law of Insolvency Proceedings, or under any other applicable insolvency laws (as now or hereafter in effect) is filed and (x) Lessor has a reasonable basis to suspect that th...
	(j) a moratorium is declared by either Obligor in respect of all or a substantial part of its Indebtedness; or
	(k) either Obligor discontinues its business or sells or otherwise disposes of all or substantially all of its assets (other than pursuant to sale and leaseback transactions in the ordinary course of business); or
	(l) any consent, authorization, license, approval (if any) necessary to enable Lessor to repossess the Aircraft upon termination of the leasing of the Aircraft hereunder and/or to de-register the Aircraft and export the Aircraft from the State of Regi...
	(m) Guarantor fails to make payment under the Guarantee in accordance with the terms thereof; or
	(n) Lessee fails to renew any Security Letter of Credit (and fails to provide an equivalent cash amount in place of the expiring Letter of Credit) other than in accordance with the terms of this Agreement; or
	(o) a termination event or event of default (howsoever defined or described) has occurred and is continuing under an Other Lease.

	24. LESSOR'S RIGHTS FOLLOWING A TERMINATION EVENT
	24.1 Lessor's Rights Following Termination Event
	(a) in the case of a Termination Event occurring before Delivery, by written notice to Lessee terminate its obligation to lease the Aircraft to Lessee hereunder; and/or
	(b) proceed by appropriate court action to recover, any or all of the following amounts:
	(i) all Rent and other amounts which are or become due and payable under this Agreement prior to the earlier to occur of the date Lessor sells or re-leases the Aircraft or receives payment of the amount calculated pursuant to sub-clause (ii) below;
	(ii) an amount equal to the excess of (A) the aggregate Rent for the remainder of the Lease Term (determined without reference to any right of Lessor to terminate the leasing of the Aircraft, whether or not such right is exercised), discounted periodi...
	(iii) an amount equal to the Redelivery Maintenance Payment; and
	(iv) without duplication, an amount equal to Lessor’s actual or reasonably anticipated costs, expenses and other incidental damages and losses associated with Lessor’s exercise of its remedies under this Agreement or otherwise incurred by Lessor as a ...

	(c) by notice to Lessee, and without need of a judicial declaration, terminate the Lease Term with respect to the Aircraft on the date specified in such notice and (without notice to Lessee) retake (as permitted under applicable law) possession of the...
	(d) with or without taking possession thereof, sell all or any part of the Aircraft at public or private sale, with or without advertisement, for cash or upon credit, or otherwise dispose of, hold, use, operate, lease to others or keep idle all or any...
	(e) by serving notice and without need of judicial declaration, require Lessee to redeliver possession of the Aircraft to Lessor at the Redelivery Location (or such other location as Lessor may require); and/or
	(f) exercise its rights under Articles 8, 10 and 13 of the Cape Town Convention and any rights expressed to be available to Creditors under the Cape Town Convention.
	In any circumstances where Lessee shall be required to return the Aircraft as a result of a Termination Event under this Agreement or upon commencement by Lessor of any suit, claim or upon commencement of any dispute, judicial or otherwise, related to...

	24.2 Cure of Defaults by Lessor
	24.3 Deregistration and Export Following Termination Event
	24.4 Power of Attorney
	(a) Provided that Lessor utilises the power of attorney pursuant to this Clause only if a Termination Event has occurred and is continuing, Lessee hereby appoints Lessor as the attorney-in-fact of Lessee, with full authority in the place and stead of ...
	(i) preservation of the Aircraft and the Engines and their value;
	(ii) possession, control or custody of the Aircraft and the Engines;
	(iii) immobilisation of the Aircraft and the Engines;
	(iv) lease of the Aircraft and the Engines and the income therefrom; and
	(v) sale of the Aircraft and the Engines and application of the proceeds therefrom.
	(b)  Unless a Termination Event has occurred and is continuing during the Lease Term, Lessor shall not take any action in Lessee’s name (or any Permitted Sublessee’s name) pursuant to the Deregistration Power of Attorney.

	24.5 Lessor's Rights Cumulative

	25. NOTICES
	25.1 Delivery of Notices
	(a) to Lessor to:

	25.2 English Language
	25.3 Delivery on Non-Business Day

	26. ASSIGNMENT
	26.1 Transfer by Lessor
	26.2 Cooperation with Transfers
	26.3 Financing Arrangements
	26.4 Co-operation with Financings
	26.5 Inspection by Transferees
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	(b) if required to do so by an order of a court of competent jurisdiction whether in pursuance of any procedure for discovery of documents or otherwise; or
	(c) pursuant to any law or regulation having the force of law; or
	(d) to any fiscal, monetary, tax, governmental or other competent authority; or
	(e) to the insurers (and/or insurance brokers), auditors, legal or other professional advisors of Lessee or Lessor; or
	(f) if any of the same is or shall become publicly known otherwise than as a result of a breach by such party of this Clause 28; or
	(g) in any manner contemplated by any of Operative Documents; or
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	(i) to Guarantor; or
	(j) to the employees, directors, officers, or professional advisors of Lessor and Lessee; or
	(k) to the U.S. Trustee, the Unsecured Creditors Committee, the Ad Hoc Bondholders Group, or the entities providing the debtor-in-possession financing to the Obligors and any of their respective employees, directors, officers, or professional advisers...
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	29.1 Governing Law
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	(a) Each of Lessor and Lessee agrees that (i) to the extent such party is not otherwise subject to service of process in the State of New York, to appoint and maintain an agent in the State of New York as such party's agent for acceptance of legal pro...
	(b) Lessee hereby irrevocably designates and appoints Corporation Service Company (1180 Avenue of the Americas, Suite 210, New York, NY 10036 or its registered address from time to time) as its attorney-in-fact to receive service of process in any act...
	(c) Lessor hereby irrevocably designates and appoints National Corporate Research, Ltd. (at 10E, 40th street 10th floor, NY 10016 or its registered address from time to time) as its attorney-in-fact to receive service of process in any action, suit or...

	29.5 Waiver of Immunity
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