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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF MARYLAND
(Greenbelt Division)

IN RE:

CREATIVE HAIRDRESSERS, INC. et al., Case No.: 20-14583
Chapter 11

Debtor

UNITED STATES TRUSTEE’S OBJECTION TO DEBTORS’
EMERGENCY MOTION FOR ENTRY OF AN ORDER
(I) APPROVING RELIEF RELATED TO THE INTERIM BUDGET,
(1) TEMPORARILY ADJOURNING CERTAIN MOTIONS AND
APPLICATIONS FOR PAYMENTS, AND (111) GRANTING RELATED RELIEF

John P. Fitzgerald, IlI, the Acting United States Trustee for Region 4 (“United States
Trustee”), by counsel objects to the Emergency Motion of the Debtors for Entry of an Order (1)
Approving Relief Related to the Interim Budget, (1) Temporarily Adjourning Certain Motions and
Applications for Payments, and (111) Granting Related Relief (the “Mothball Motion™).! See ECF
Doc. No. 12. In support of his objection, the United States Trustee represents and alleges as
follows:

PRELIMINARY STATEMENT

The United States Trustee is mindful of the devasting personal and economic impact of
the novel coronavirus (COVID-19) on the world at large and particularly on any business, like
barbershops and salons, that has been shuttered to enforce social distancing safety measures.
While the United States Trustee recognizes the predicament that the Debtors, as well as many
debtors in this current environment, find themselves in, given the extraordinary and

unprecedented situation caused by COVID-19, the United States Trustee objects to the Mothball

! The Debtors in these cases are (i) Creative Hairdressers, Inc. and (ii) Ratner Companies, L.C. The cases are being
jointly administered.



Case 20-14583 Doc 237 Filed 05/13/20 Page 2 of 14

Motion given the unfair impact that it will have on creditors. In these cases, the Debtors are
attempting to sell all their assets to their secured lender, HC Salons, which is acting as the
stalking horse, through a credit bid. Through the Mothball Motion, the Debtors are seeking
permission to stop payment to other administrative creditors that they do not deem essential
while preventing those administrative creditors from enforcing the rights they would normally
have against a debtor that stops post-petition payments. While cognizant of the unprecedented
times that the Debtors currently find themselves in, the United States Trustee has the following
concerns with respect to the Mothball Motion.

The Mothball Motion appears to violate creditors’ due process by forcing them to
continue to provide services to the Debtors knowing that they may not ever be paid, in essence
requiring certain creditors to act as involuntary lenders. The proposed time period during which
the Debtors would dampen the creditors’ rights is vaguely defined in the Mothball Motion. The
Debtors do not request to hold creditors at bay until a specific date; instead, they seek to stifle
creditors until “the earlier of Debtors filing a notice of such termination upon the re-opening of
one or more salons and/or their operations generally, or at such other time as is ordered by the
Court.”

It is unclear why the Mothball Motion is even necessary given that Standing Order 2020-
07 of the United States District Court for the District lengthens the response time to most
motions to 84 days and allows the presiding judge to set a different deadline by subsequent
order. See Standing Order 2020-07. Debtors fail to demonstrate why they are entitled to greater
relief than is provided by the Standing Order.

Moreover, the relief requested in the Mothball Motion is contradictory to the relief

provided for in the form Order for Complex Chapter 11 Bankruptcy Cases, which requires a
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motion for relief from stay to be heard in at least twenty-three (23) days after the notice is
mailed.
FACTS

1. The Debtors filed a voluntary petition for relief under Chapter 11 of the United
States Code on April 23, 2020 (“Petition Date”).  The Debtors have remained in possession of
the estates' assets and continue to manage their financial affairs. 11 U.S.C. 8§ 1107, 1108. The
United States Trustee has appointed an Official Committee of Unsecured Creditors.

2. On the Petition Date, the Debtor filed a series of first day motions, including a
motion for debtor-in-possession financing, ECF Doc. No. 23, and a motion to establish bid
procedures, ECF Doc. No. 22.

3. Although the Debtors filed the Mothball Motion as an “emergency” on the
Petition Date, the Debtors announced at the first day hearing conducted on April 27, 2020, that
they were not going to pursue the motion as part of the first day hearings.

4. By way of the Mothball Motion, the Debtors seek authority to:

a. continue to pay certain critical expenses requested in the other “First Day”
motions filed concurrently herewith, and as specifically outlined in the proposed
Initial DIP Budget (the “Initial Budget”) attached to DIP Motion, that are

essential for the Debtors to pursue a value-maximizing outcome to these cases;

b. temporarily cease making rent payments to landlords who have not voluntarily
consented to a rent deferral,

c. automatically adjourn any motions, applications, or demands for payment on
account of unpaid invoices or otherwise to the next scheduled omnibus hearing
that is no less than 45 days after the end of the “Limited Operation Period” or
such date as the Court may determine, unless such payment is to be provided
pursuant to the Interim Budget;

d. automatically adjourn any motions seeking to lift the automatic stay and motions
to compel rejection, assumption, or assumption and assignment of any unexpired
leases or executory contracts, for the same time period; and
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e. schedule a monthly hearing to (i) provide all parties in interest an update on the
sale process and business reopening timeline, (ii) resolve any material disputes
related to the Proposed Order, and (iii) determine if the relief granted by the
Proposed Order, if and when granted, should remain in place or be modified in
response to changing circumstances.

See Mothball Motion at { 5.

5. The Mothball Motion defines “Limited Operation Period” as “the period of
operation under the Interim Budget, which shall commence upon entry of the order approving
this Motion and shall terminate upon the earlier of Debtors filing a notice of such termination
upon the re-opening of one or more salons and/or their operations generally, or at such other time
as is ordered by the Court.” See id. at 1 16. The Debtors are seeking for any motion,
application, action, or pleading filed in these cases demanding payment, seeking to lift the
automatic stay, and/or compel rejection, assumption, or assumption and assignment of any
unexpired leases or executory contracts, including any such motion already filed, to be
automatically adjourned to the next scheduled omnibus hearing that is no less than 45 days after
the end of the Limited Operation Period. See id. at | 21.

ARGUMENT

6. The United States Trustee objects to the relief sought in the Mothball Motion
because it is not fair and equitable, is not sufficiently limited in duration, and lacks transparency;
in essence, it binds creditors to continue their end of the bargain while depriving them of their
rights under the Bankruptcy Code. Said differently, the language in the Mothball Motion
provides for drastic relief halting creditors’ rights under the Bankruptcy Code and putting
creditors at the mercy of the Debtors without any finite duration of how long that will last.

7. Through the Mothball Motion, the Debtors propose to stop payments to various

vendors or landlords that, in their judgment, are non-essential. Not only is it unclear from the
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Interim Budget which creditors they seek to pay and which they seek to stop paying, it is also
unclear whether these ongoing obligations will be guaranteed payment as an administrative
claim. There is nothing in the Mothball Motion, or any other filed motion, that explains how the
administrative claims of the rejected leases will be paid. Although the Debtors mention the
possibility of proposing an administrative claim procedures process at a later date, certain
administrative creditors will be required to wait to be paid despite the fact that they provided
services post-petition. In contrast, other administrative creditors will be paid timelier. For
example, it is the United States Trustee’s understanding that the professionals in these cases will
continue to work and get paid, despite sharing the same priority as other creditors who have to
face the uncertainty of when they will be paid — if at all. The Debtors’ proposed treatment of
creditors is not fair or equitable.

8. In addition, through the Mothball Motion, the Debtors seek to extend the time for
performance under the leases and other executory contracts until 45-days after the termination of
the Limited Operation Period. Limited Operation Period, as shown above, is not a set date.?

The Limited Operation Period commences upon entry of the order approving the Mothball
Motion and terminates upon the earlier of Debtors filing a notice of such termination upon the re-
opening of one or more salons and/or their operations generally, or at such other time as is
ordered by the Court. See Mothball Motion at 7. As set forth through the bidding procedures
approved as part of the first day motions, the Debtors’ bankruptcy path consists of the sale of all
of their assets on a fast track — with closing of the sale scheduled in less than a month.

Presumably, the decision whether to assume or reject leases or executory contracts will be made

2 The Mothball Motion may violate Section 365(d)(3), which limits the Court’s ability to
extend for cause a debtor’s time for performance under an unexpired lease to 60 days.
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prior to the sale date — all the assumed contracts will be sold, and what is not assumed and sold
will be rejected. Therefore, the Debtors’ request to adjourn any type of motion brought by
creditors asserting their rights until 45-days after the Limited Operation Period, when all the
Debtors’ assets will be sold in 35 days, appears to only serve the purpose of silencing the
creditors until their fate has been sealed.

9. Moreover, while the Debtors seek to bind creditors to the relief sought in the
Mothball Motion for a period extending possibly well over two months — and certainly beyond
the date of the sale is supposed to close — the Interim Budget that they refer to in terms of
payments they propose to make — currently only goes through the week of May 10%.
Accordingly, while seeking broad relief, it is not clear which creditors exactly the Debtors will
pay and/or when they seek to pay them.

10.  While it is true that similar motions to the Mothball Motions were granted in Pier
One and Modell, those cases are distinguishable. The debtors in those cases had ongoing going-
out-of-business sales that could not proceed given the Covid-19 shutdown; accordingly, the
debtors were looking for breathing room while evaluating a path out of bankruptcy. Here, as set
forth above, the Debtors are proposing a fast-tracked sale (while rejecting some contracts or
leases and assuming others to then transfer to the purchaser), which is set to close by May 29" —
less than a month away — with no clarity as to whether all administrative claimants will be paid
in full. If the relief is granted in its current form, the creditors’ first opportunity to be heard
would be after the sale is concluded.

11. Lastly, it is unclear why the Mothball Motion is necessary at all, given that the
Standing Order 2020-07 lengthens the filing deadlines, in all cases, set to fall between March 16,

2020 and June 5, 2020 by 84 days. See Standing Order 2020-07. Further, this Court determined



Case 20-14583 Doc 237 Filed 05/13/20 Page 7 of 14

in issuing Administrative Order 20-09 that there is an urgent need to allow reasonable progress
under the circumstances of COVID-19 on certain bankruptcy matters. Administrative Order 20-
09 allows a creditor to file a motion to shorten time to respond if the creditor’s motion needs the
Court’s quick attention. The Mothball Motion does not allow creditors any opportunity to bring
matters to the Court’s attention until after the sale is completed and all the assets are sold.

12.  Administrative Order 20-09 strikes the delicate balance between giving the
Debtor the breathing room from having to respond to motions to lift the automatic stay while
allowing the creditors to bring emergency matters to the Court’s attention by filing a motion to
shorten time to respond. The Mothball Motion does not even attempt to strike such a balance;
instead, it places all the power in the Debtors’ hands as to when the Court can consider a motion
lift the automatic stay. There is no reason, in this case, for the Court to allow such draconian
relief when the Court has already set into place administrative procedures that provide the
Debtors the relief that they need.

13. Furthermore, it appears as the relief requested in the Mothball Motion contradicts
some provisions in the Order for Complex Chapter 11 Bankruptcy Cases, Form CCP-2,
including the procedures set forth in paragraphs 3 for setting hearings on emergency and non-
emergency motions. According to paragraph 3 of the form Order for Complex Chapter 11
Bankruptcy Cases, “[a]ll motions and other matters requiring hearing (including motions for
relief from the automatic stay, but NOT including claims objections and adversary proceedings)
shall be noticed for hearing on the next Hearing Day that is at least twenty three (23) days after
the notice is mailed.” The Debtor’s request to push off scheduling for hearing motions to lift the
automatic until 45 days after the Limited Operation Period clearly violates and is in contradiction

of paragraph 3 of the form Order for Complex Chapter 11 Bankruptcy Cases.
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14.  The Debtors have provided no explanation as to why this case should be treated
differently than other complex chapter 11 cases filed in this jurisdiction.

15.  While the United States Trustee realizes that COVID-19 presents some novel
issues for the Court, this Court must strike a fair balance between the predicament the Debtors
find themselves in and the rights of creditors and parties in interest. As proposed, the relief the
Debtors request is not fair and equitable and is too uncertain and prolonged, thus failing to
provide the proper balance to everyone involved.

Wherefore, the United States Trustee respectfully requests that the Mothball Motion be
denied and for such other and further relief as is just.

Respectfully submitted,

Dated: May 13, 2020 John P. Fitzgerald, 11l
Acting United States Trustee for Region 4
By Counsel:

/s/ Lynn A. Kohen

Lynn A. Kohen, Bar No. 10025
Trial Attorney

Office of the U. S. Trustee

6305 Ivy Lane, Suite 600
Greenbelt, Maryland 20770
(301) 344-6216

(301) 344-8431 (fax)

E-mail: lynn.a.kohen@usdoj.gov
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CERTIFICATE OF SERVICE

| hereby certify that, on the 13" day of May 2020, a copy of the foregoing United States

Trustee”), by counsel objects to the Emergency Motion of the Debtors for Entry of an Order (1)
Approving Relief Related to the Interim Budget, (I1) Temporarily Adjourning Certain Motions
and Applications for Payments, and (111) Granting Related was served by ECF notification to:

GWYNNE L BOOTH GLB@GDLLAW.COM

Alan Betten  abetten@sagallaw.com

Joshua D. Bradley jbradley@rosenbergmartin.com, rakbari@rosenbergmartin.com
Katie Lane Chaverri  kchaverri@tlclawfirm.com, litikate@gmail.com

Alan D. Eisler aeisler@e-hlegal.com, mcghamilton@gmail.com

Jeremy S. Friedberg  jeremy@friedberg.legal, ecf@friedberg.legal

Richard Marc Goldberg  rmg@shapirosher.com,
ejd@shapirosher.com;mas@shapirosher.com

William L. Hallam  WHallam@rosenbergmartin.com, canaanski@aol.com

Robert Hanley  rhanley@rmmr.com

Catherine Harrington  charrington@bregmanlaw.com

Patricia B. Jefferson  pjefferson@milesstockbridge.com

Ira T Kasdan kdwbankruptcydepartment@kelleydrye.com;
MVicinanza@ecf.inforuptcy.com

Ronald B. Katz  rkatz@rbkpa.net, ronkatz@comcast.net

Patrick J. Kearney  pkearney@sgrwlaw.com, jnam@sgrwlaw.com

Nicole C. Kenworthy bdept@mrrlaw.net

C. Kevin Kobbe kevin.kobbe@dlapiper.com, docketing-baltimore-
0421@ecf.pacerpro.com

Lynn A. Kohen lynn.a.kohen@usdoj.gov

Leonidas Koutsouftikis  Ikouts@magruderpc.com, mcook@magruderpc.com
Jeffrey Kurtzman  kurtzman@kurtzmansteady.com

Robert L. LeHane  KDWBankruptcyDepartment@kelleydrye.com

Michael J. Lichtenstein ~ mjl@shulmanrogers.com, tlockwood@shulmanrogers.com
Marissa K Lilja  mlilja@tydingslaw.com, edondero@tydingslaw.com

Keith M. Lusby  Kklusby@gebsmith.com

Kimberly A. Manuelides  kmanuelides@sagallaw.com

Stephen A. Metz  smetz@offitkurman.com, mmargulies@offitkurman.com

Jeffrey M. Orenstein  jorenstein@wolawgroup.com

L. Jeanette Rice  Jeanette.Rice@usdoj.gov, USTPRegion04.GB.ECF@USDOJ.GOV
Bradshaw Rost  brost@tspclaw.com

Michael Schlepp  mschlepp@s-d.com

Joel I. Sher  jis@shapirosher.com, ejd@shapirosher.com

David Sommer  dsommer@gejlaw.com, ceyler@gejlaw.com;gomara@gejlaw.com
Matthew S. Sturtz  matt.sturtz@nelsonmullins.com,
gary.freedman@nelsonmullins.com

Matthew G. Summers  summersm@ballardspahr.com,
branchd@ballardspahr.com;heilmanl@ballardspahr.com;mcgeoghm@ballardspahr.com;a
mbroses@ballardspahr.com;buhrmank@ballardspahr.com;roglenl@ballardspahr.com;zar
nighiann@ballardspahr.com;carolod@ballardspahr.com
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Lisa Bittle Tancredi  Itancredi@gebsmith.com

Jonathan Harold Todt  jonathan.todt@faegredrinker.com

US Trustee - Greenbelt USTPRegion04.GB.ECF@USDOJ.GOV

Irving Edward Walker  iwalker@coleschotz.com,
jdonaghy@coleschotz.com;pratkowiak@coleschotz.com

Mitchell Bruce Weitzman , statum@jackscamp.com;iluaces@jackscamp.com
Daniel Joseph Zeller  djz@shapirosher.com, ejd@shapirosher.com

By first-class mail, postage prepaid, to:

A&G Realty Partners, LLC
Mike Matlat

445 Broad Hollow Rd., Ste. 410
Melville, NY 11747

AA Cardiff, LLC, AA Martel Howell, LLC, AA Tower, LLC, Howell Partners, LLC, ZS
Investor NJ, LLC and ZS Mill, LLC, as Tenants In Common

c/o Dana S. Plon, Esquire

Sirlin Lesser & Benson, P.C.

123 South Broad Street, Suite 2100

Philadelphia, PA 19109

Dustin P. Branch

Ballard Spahr LLP

2029 Century Park East, Suite 800
Los Angeles, CA 90067

Patricia Charry
3000 Marcos Drive
P-302

Aventura, FL 33160

Richard A. Chesley

DLA Piper LLP (US)

444 West Lake Street, Suite 900
Chicago, IL 60606-0089

Concord Retail Partners, L.P

c/o Dana S. Plon, Esquire

Sirlin Lesser & Benson, P.C.

123 South Broad Street, Suite 2100
Philadelphia, PA 19109

10
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Keith N. Costa

FAEGRE DRINKER BIDDLE & REATH LLP
1177 Avenue of the Americas, 41st Floor

New York, NY 10036-2714

Michael A. Digiacomo

Ballard Spahr LLP

1 E. Washington Street, Suite 2300
Phoenix, AZ 85004

Glass Doctor of Northern VA
130 Millwood Ave
Winchester, VA 22601

Ivan M. Gold

Allen Matkins Leck Gamble Mallory & Nats
Three Embarcadero Center, 12th Floor

San Francisco, CA 94111

Ronald E. Gold

FROST BROWN TODD LLC
3300 Great American Tower
301 East Furth Street
Cincinnati, OH 45202

Leslie C. Heilman

Ballard Spahr LLP

919 North Market Street, 11th Floor
Wilmington, DE 19801

J Global Printing d/b/a More Vang
Jonathan Budington

3670 Wheeler Avenue
Alexandria, VA 22304

Patrick A. Jackson

FAEGRE DRINKER BIDDLE & REATH LLP
222 Delaware Ave., Suite 1410

Wilmington, DE 19801

Russell R. Johnson

2258 Wheatlands Dr.
Manakin-Sabot, VA 23103

11

Page 11 of 14



Case 20-14583 Doc 237 Filed 05/13/20

L.A.B. Westtown, L.P.

c/o Dana S. Plon, Esquire

Sirlin Lesser & Benson, P.C.

123 South Broad Street, Suite 2100
Philadelphia, PA 19109

LaDove, Inc.

Julian Cecio

5701 Miami Lakes Drive, East
Miami Lakes, FL 33014

Levin Management Corporation
c/o Stark & Stark, PC

993 Lenox Drive

Bldg. 2

Lawrenceville, NJ 08648

Stephanie C. Lieb

Trenam, Kemker, Scharf, Barkin, Frye,
101 East Kennedy Blvd., Suite 2700
Tampa, FL 33602

Limerick Shopping Center, L.P.
c/o Dana S. Plon, Esquire

Sirlin Lesser & Benson, P.C.

123 South Broad Street, Suite 2100
Philadelphia, PA 19109

Kevin M. Newman
BARCLAY DAMON LLP
Barclay Damon Tower
125 East Jefferson Street
Syracuse, NY 13202-2020

Nicole Olson

c/o Matthew Dundon

440 Mamaroneck Ave., 5th Floor
Harrison, NY 10528

Jennifer D. Raviele

Kelley Drye & Warren LLP
101 Park Avenue

Nw York, NY 10178
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Lindsay Reed
10 N. Light St.
Lovettsville, VA 20180

Regency Centers, L.P.

Ernst Bell, Esquire

Associate General Counsel, V.P. Legal
One Independent Drive, Suite 114
Jacksonville, FL 32202

Retail Sites, LLC

c/o Stark & Stark, P.C.
993 Lenox Drive

Bldg. 2

Lawrenceville, NJ 08648

Yolanda Rich
603 Sunset Road
Hebron, IN 46341

SITE Centers Corp.

Eric C. Cotton, Esq.

Deputy General Counsel & CCO
3300 Enterprise Parkway
Beachwood, OH 44122

Ann Schleicher
390 South Longwood Drive
Kankakee, IL 60901

Simon Property Group, Inc.
Attn: Ronald M. Tucker, Esq.
225 W. Washington Street
Indianapolis, IN 46204

Paul Steven Singerman
Berger Singerman LLP
1450 Brickell Avenue
Suite 1900

Miami, FL 33131

Filed 05/13/20
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WHLR-JANAF, LLC
c/o Barclay Damon LLP
Attn: Kevin M. Newman
Barclay Damon Tower
125 East Jefferson Street
Syracuse, NY 13202

Jamilla Justine Willis
DLA Piper LLP (US)
1251 Avenue of the Americas
New York, NY 10020

Filed 05/13/20 Page 14 of 14

/s/ Lynn A. Kohen

Lynn A. Kohen
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