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BRETT A. AXELROD, ESQ.
Nevada Bar No. 5859

FOX ROTHSCHILD LLP

1980 Festival Plaza Drive, Suite 700
Las Vegas, Nevada 89135
Telephone: (702) 262-6899
Facsimile: (702) 597-5503

Email: baxelrod@foxrothschild.com
[ Proposed] Counsel for Debtor
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Electronically Filed June 25, 2020

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEVADA

Inre

RED ROSE, INC.,

[] Affects Beachhead Roofing and Supply, Inc.

[] Affects California Equipment Leasing
Association, Inc.

[] Affects Fences 4 America, Inc.

[] Affects James Petersen Industries, Inc.

[ ] Affects PD Solar, Inc.

[] Affects Petersen Roofing and Solar LLC

] Affects Petersen-Dean, Inc.
[ ] Affects PetersenDean Hawaii LLC

[] Affects PetersenDean Roofing and Solar

Systems, Inc.
[ ] Affects PetersenDean Texas, Inc.
[] Affects Red Rose, Inc.
[] Affects Roofs 4 America, Inc.
[] Affects Solar 4 America, Inc.
[] Affects Sonoma Roofing Services, Inc.
[] Affects TD Venture Fund, LLC
[] Affects Tri-Valley Supply, Inc.
X Affects All Debtors
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Case No. BK-S-20-12814-mkn

Jointly Administered with

Case No. BK-S-20-12815-mkn
Case No. BK-S-20-12816-mkn
Case No. BK-S-20-12818-mkn
Case No. BK-S-20-12819-mkn
Case No. BK-S-20-12820-mkn
Case No. BK-S-20-12821-mkn
Case No. BK-S-20-12822-mkn
Case No. BK-S-20-12823-mkn
Case No. BK-S-20-12824-mkn
Case No. BK-S-20-12825-mkn
Case No. BK-S-20-12826-mkn
Case No. BK-S-20-12827-mkn
Case No. BK-S-20-12829-mkn
Case No. BK-S-20-12831-mkn
Case No. BK-S-20-12833-mkn

Chapter 11

EMERGENCY MOTION FOR ORDER
AUTHORIZING USE OF CASH
COLLATERAL OF FIRST REPUBLIC
BANK

OST PENDING
OST PENDINC

Hearing Date:
Hearing Time
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Petersen-Dean, Inc., Beachhead Roofing & Supply,, I€alifornia Equipment Leasi

g9

Association, Inc., Fences 4 America, Inc., JamderBen Industries, Inc., PD Solar, Inc., Petgrsen

Roofing and Solar LLC, PetersenDean Hawaii LLC gPetnDean Roofing and Solar Systems,

Inc.,

PetersenDean Texas, Inc., Red Rose, Inc., Roofmdriéa, Inc., Solar 4 America, Inc., Songma

Roofing Services, Inc., TD Venture Fund, LLC, and-Malley Supply, Inc. (collectively, the

“Debtors”), as debtors and debtors-in-possessiotihénabove-captioned and affiliated cases

“Chapter 11 Cases”), by and through their propasmaehsel, the law firm of Fox Radbhild LLP,

respectfully submit this motion (the “Motion”) fantry of an interim order (the “Interim Orde¥

and final order (the_“Final Order”) pursuant to tsmes 361, 363 and 552 of title 11 of the Un
States Code, 88 101 et. seq. (the “Bankruptcy Qoé&keiles 4001(b) and 4001(d) of the Federal R

of Bankruptcy Procedure (the “Bankruptcy Rules’hd&Rules 4001(b) and 4001(c) of the Lg

Rules for the U.S. Bankruptcy Court, District of vdda (“Local Rules”): (i) authorizing a

approving, among other things, (a) Debtors tatluseash collateral of First Republic Bank (“FRE

(b) the form and manner of service of this Motiand (ii) scheduling interim and final hearingshwy

respect to the relief requested herein. The prapdseerim Order is attached to this Motion
Exhibit 1.

Debtors seek authorization for the use of castatztl in order to make payroll on June
2020.

In compliance with Bankruptcy Rules 4001(b)(1)(B}da4001(d)(1)(B) and Local Rul
4001(b) and 4001(c), Debtors provide the followadylitional information regarding the propo

use of cash collateral:

(the

~

ted
ules
cal
nd
"),

it

as

26,

sed

! Capitalized terms used, but not defined, hereall fiave the meaning ascribed to such terms in the

Interim Order.

2 The following is a summary of the proposed Intefrder. Nothing in this summary alters

or

amends the terms of the proposed Interim Order,tarthe extent of any conflict between this

summary and the Interim Order, the Interim Ordexdistontrol.

2
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CITATION TO
INTERIM ORDER

MATERIAL PROVISIONS OF INTERIM ORDER 3

Interim Order, 1 K, L.

Entity with Interest in Cash Collateral: First Republic Bank
(HFRBH)

Interim Order, § N.

Purposes for Use of Cash Collaral: Debtors shall be permitte
to use FRB’s Cash Collateral (as defined in BanlaygCode
section 363(a), including, without limitation, CaSbllateral that
consists of proceeds of the Pre-Petition Lendeilateral existing
as of the Petition Date (the “Pre-Petition Collatgy. Debtors
shall be authorized to use an aggregate of $1.Bomibf the
proceeds of PPP Loans (as defined herein) to maydmployees
and the related withholding taxes, excluding eqghdaiders.

(@)

N/A

Cash Budge: None.

Interim Order, § 2.

Term: The Debtors’ authorization to use FRB’s Cash &efal
shall be effective through thirty (30) days frone tRetition Date.

N/A Adequate Protection for Pre-Petition Lender: None.
N/A Carve-Out: None.
N/A Events of Defaul: None.

Types of Provisions I dentified in Bankruptcy Rules 4001(c)(1)(B)(i) through (xi)*

N/A (i) Grant of priority/lien under 11 U.S.C. § 364(c) or(d): None.
N/A (i) Adeguate protection for pre-petition claims: None.

N/A (i)  Determination re: pre-petition lien/claim: None.

N/A (iv) Waiver/modification of the automatic stay. None.

N/A (v) Waiver/modification of rights re: chapter 11 plan, cash

collateral or post-petition financing: None.

3 All provisions listed below as being containedtia proposed Interim Order are proposed to re
in effect if interim approval is granted, but fimalief is denied, as provided under Bankruptcyd
4001(b)(2) unless otherwise noted.

4 Although Bankruptcy Rule 4001(c)(1)(B) appliestuiaining post-petition credit under Bankrug
Code section 364, Debtors are identifying thesedypf provisions to the extent applicable to
Interim Order in an abundance of caution to ensarapliance with Bankruptcy Rule 4001(d)(1)

and Local Rule 4001(c)(3).

111796451
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ICI:\HQQI?/INOTR%ER MATERIAL PROVISIONS OF INTERIM ORDER 3

N/A (vi) Confirmation/disclosure statement deadline: None.

N/A (vii) Wavier/modification of lien rights under non-bankruptcy
law: None.

N/A (viii) Release of estate caus of action: None.

N/A (ixX) Indemnification: None.

N/A (x) 506(c) Waiver. None.

N/A (xi)_Lien/claim on avoidance action: None.

This Motion is made and based upon the followingnmeandum of points and authoriti

the papers and pleadings on file with the Couth@above-referenced case, and any oral argu

of counsel the Court may entertain at the hearmthes Motion.

DATED this 25" day of June 2020.

111796451

FOX ROTHSCHILD LLP

By: /s/Brett A. Axelrod
BRETT A. AXELROD, ESQ.
Nevada Bar No. 5859
1980 Festival Plaza Drive, Suite 700
Las Vegas, Nevada 89135

[ Proposed] Counsel for Debtors
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MEMORANDUM OF LAW
l.
JURISDICTION

1. This Court has jurisdiction to consider and detemthis matter pursuant to 28 U.S.

88 157 and 1334. This matter is a core proceeditiynithe meaning of 28 U.S.C. § 157(b).

2. Venue in this Court is proper pursuant to 28 U.8%1408 and 14009.

3. The statutory bases for the relief requested henerBankruptcy Code sections ]
and 363, Bankruptcy Rules 4001(b) and 4001(d),Larwél Rules 4001(b) and (c).

4, Pursuant to Local Rule 9014.2, Debtors consent ritvyeof final order(s) o
judgment(s) by the bankruptcy judge if it is deterad that the bankruptcy judge, absent consg
the parties, cannot enter final orders or judgmentssistent with Article 11l of the United Stal
Constitution.

I.
FACTUAL BACKGROUND

A. General Background.

5. On June 11, 2020 (the “Petition Date”), Debtoredilvoluntary petitions for relig
under chapter 11 of the Bankruptcy Code.

6. Debtors are continuing in possession of their priy@nd are operating and manag
their businesses, as debtors-in-possession, pursudankruptcy Code sections 1107 and 1
See generally Chapter 11 Case Docket.

7. No request has been made for the appointment ofishee or examiner, and
statutory committee has been appointed. See id.

8. The factual background relating to Debtors’ comneenent of their Chapter 11 Ca
is set forth in detail in th®mnibus Declaration of Jeffrey Pereain Support of First Day Motions (the

“Omnibus Declaration”) and is incorporated for@lirposes herein by this reference.

111796451
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B. Debtors’ Need to Use Cash Collateral.

9. As described in greater detail below, FRB has plaamdministrative holds on five (
bank accounts maintained at FRB by Debtors Red ,Rnsg PetersenDean Texas, Inc., Petg
Dean Hawaii, L.L.C., PetersenDean Roofing and S8yatems, Inc., and PD Solar, Inc., totalin
the aggregate $4,339,225.72 in Payroll Protectimgfm (“PPP”) funds. Now that Debtors h
commenced their chapter 11 cases, Debtors reqther éhe consent of FRB or approval of the C
to use FRB'’s cash collateral.

10. Debtors have an emergent need for a portion ofPfRB Funds, an amount nof

exceed$1,200,000 by Friday, June 26, 2020in order to pay payroll and certain payroll-ret

expenses, including, but not limited to, payrokds, garnishments, commissions, insurance

o)
rsen
g in
ave

purt

to
ite

and

related employee payments. The PPP program wagnaeisfor this very purpose to maintain jpbs

during this pandemic. Without these emergencysubebtors will be unable to make payroll. Tk
Debtors have an urgent and immediate need to s$eordlateral. The Debtors are seeking tg
the balance of the PPP funds in accordance withlibhved forgivable expenditures pursuant tg
PPP. The exigent immediate need is for this wepk\goll. The Debtors have just filed th
voluntary petitions and their collection of accairgceivable have been delayed. The Debtors
the process of stabilizing their operations, buhaut this emergency relief they will have no d
but to convert these cases to chapter 7. A coiovers these cases will limit the recovery of
parties in interest including FRB.

C. The Pre-Petition Loans.
11. TD Venture Fund LLC secured a $1,500,000 revolling of credit (the “RLOC”

from FRB as evidenced binter alia: (1) a Promissory Note in the original principah@unt of
$1,500,000; (2) a Loan Agreement; (3) a Securityedgent (All Assets); and (4) a Secu
Agreement (Deposit Account/Certificate of Deposl),dated as of February 13, 2018. As sec
for the RLOC, TD Venture Funds LLC pledgadier alia, a Certificate of Deposit (CD) in t
original sum of $1,000,000.

111796451
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12. TD Venture Fund LLC also secured an $840,000 tean (the “Aircraft Loan” an
together with the RLOC, the “TDVF Loans”) from FRB evidenced bynter alia: (1) a Promissol]
Note in the original principal amount of $840,00D) a Loan Agreement (Term Loan — Aircrg
and (3) an Aircraft Mortgage and Security Agreemalitdated as of June 22, 2018.

13.  On or about April 23, 2020, Red Rose, Inc. obtaiae$tl, 172,000 loan from FRH
under the Small Business Administration (“SBA”) P&Pevidenced by a Note.

14.  On or about April 22, 2020, PetersenDean Texas,dbtained a $518,800 PPP I
from FRB as evidenced by a Note.

15.  On or about April 19, 2020, PetersenDean HawaiiC ldbtained a $2,121,500 P
loan from FRB as evidenced by a Note.

16.  On or about April 22, 2020, PetersenDean Roofind) Solar Systems, Inc. obtain
a $1,503,900 PPP loan from FRB as evidenced byte. No

17.  On or about April 18, 2020, PD Solar, Inc. obtaiae$i7,454,700 PPP loan from F
as evidenced by a Note.

18. Debtors’ PPP loans from FRB are collectively reddrto herein as the “PPP Loar
The proceeds of the PPP Loans are held in bankuatsmaintained at FRB.

19. FRB has placed administrative holds on the follgnyine (5) bank accounts held

the Debtors:

Debtor Account No. Loan Amount| Hold Amount
Red Rose Inc. XXX-XXXX-9792  $1,172,200.p0 $91,984.8
PetersenDean Texas, Inc. XXX-XXXX-98[L8  $518,800{00 $188,113.18

PetersenDean Hawaii, LLC XXX-XXXX-9735 $2,121,500,0 $806,393.68

PetersenDean Roofing and Sojaf . .« 9834 | $1.503.900.00  $180,462.48

Sys.
PD Solar, Inc. XXX-XXxX-9769 $7,454,700.00 $3,022,34
Total: $12,771,100 $4,339,225.72

111796451

y
ft);

B

ban

PP

ed

RB

S.”

by




© 00 N o o -~ w N Pk

N RN DN N N N N N DN R R R R R R R R R
0o ~N o O~ W N P O © 0 N O 00 N~ W N B O

Case 20-12814-mkn Doc 140 Entered 06/25/20 21:05:31 Page 8 of 19

20. These bank accounts contain proceeds from the RRRsSL FRB’s administrati

e

holds on the above-referenced bank accounts ity to the TDVF Loans made to affiliate delptor

TD Venture. FRB asserts a pre-petition securitgrest in these bank accounts with respect to HRB’s

alleged setoff rights in accordance with Sectio6(&) of the Bankruptcy Code (providing that a

claim “that is subject to setoff under Section B5&his title is a secured claim to the extenof.the

amount subject to setoff.”) FRB’s administrativeldeare wholly unrelated to the Debtors’ RPP

Loans or any permitted uses under the PPP as TRuk&ehas no employees or payroll obligatio
I,
RELIEF REQUESTED

ns.

21. By this Motion, Debtors seek authorization to uB#Fs Cash Collateral. Pursuant to

Bankruptcy Rule 4001(b)(2), Debtors are seekinp@uation to use FRB’s Cash Collateral pending

a final hearing on the Motion in order to avoid ieufiate and irreparable harm to the estates.

22. In order to keep Debtors’ businesses operationaht®s must be able to pay their

employees. Debtors will not be able to make payolDune 26, 2020, if they are not authorized to

use FRB’s Cash Collateral. Debtors project thay thid need to disburse approximately $1,200,

in order to fund payroll. Accordingly, timely aggmal of the proposed use of FRB'’s Cash Colla

000

reral

is critical to preserving the going concern val@i®ebtors’ estates from the outset of the Chapier 1

Cases.

23. In addition, Debtors are requesting that the Ceeitta final hearing on the propo
use of FRB’s Cash Collateral. Debtors requestttiatCourt set the final hearing within thirty ({
days of the hearing date, subject to availabilityttte Court’s calendar. Obtaining certainty regay
Debtors’ ability to use FRB’s Cash Collateral isey step for Debtors to stabilize their operatiag
chapter 11 debtors-in-possession, which will theabée Debtors and their professionals to f

complete attention on the Debtors’ strategy to gedérom bankruptcy.

111796451
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V.

LEGAL ARGUMENT

A. Debtors’ Use of Cash Collateral Pursuant to the Irgrim Order Complies With
Bankruptcy Code Sections 361 and 363.

As debtors-in-possession, Debtors are authorizedpterate their businesses under
Bankruptcy Code. See 11 U.S.C. § 1108. The Bankyupode provides that a debtor in posses
may use cash collateral only with a secured crgdittonsent or if the Court, after notice an
hearing, authorizes such use. See 11 U.S.C. 8§ §B8B(cAbsent consent, courts look to wheth

secured creditor has “adequate protection” of itierest in cash collateral as a conditior

authorizing its use. See, e.g., 11 U.S.C. 8 3686e)also United Savings Ass’n v. Timbers of Ind
Forest Ass’n, 484 U.S. 365, 369-73 (1988) (theetiest in property” entitled to protection is “f

value of the collateral” that secures the claim).

the
sion
d a
er a
1 to
00

he

Bankruptcy Code section 361 provides some exampiesmdequate protection, including

payment of cash or periodic cash payments andrdmg gf additional or replacement liens. Ses
U.S.C. 8 361. However, the concept of adequatéegtion is not limited to these spec
examples—Bankruptcy Code section 361(3) makesdrdhat adequate protection can take
form so long as it will result in the realizatiofi‘the indubitable equivalent of [the secured cteds]
interest in such property.” 11 U.S.C. § 361(3).

The legislative history of section 361 providegHer reinforcement for the broad flexibil

that bankruptcy courts have in deciding what coumsts adequate protection on a case-by-case

This section specifies the means by which adequatection may be provided.
It does not require the court to provide it. Tostiowould place the court in an
administrative role. Instead, the trustee or delstgrossession will provide or
propose a protection method. If the party thatfiscéed by the proposed action
objects, the court will determine whether the pcots provided is adequate. The
purpose of this section is to illustrate means Ibyctv it may be provided and to
define the contours of the concept.

H.R. Rep. No. 95-595, at 338, 95th Cong., 1st SE&/7); see also Resolution Trust Corp.

b 11
fic

any

basis

V.

Swedeland Dev. Group, Inc. (In re Swedeland Dewu@y Inc.), 16 F.3d 552, 564 (3d Cir. 1994)

(“[A] determination of whether there is adequatetpction is made on a case by case basis.”); M

Dallas, N.A. v. O’'Connor (In re O’Connor), 808 &.2393, 1396-97 (10th Cir. 1987) (same).
9

111796451
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Pursuant to Bankruptcy Code section 507(b), if dypa provided with adequate protect
and, notwithstanding such protection, the partydatim allowable under section 507(a)(2), 1

such claim shall have priority over every otherrolallowable under section 507(a)(2).

on

hen

The PPP is a loan designed to provide a direchiiveefor small businesses to keep their wotkers

on the payroll. Here, the SBA has fully guarantteddPPP Loans that FRB made to Debtors. In
of the unique circumstances of the PPP and thegudiranty from the government, Debt
respectfully submit that no further adequate ptatedor FRB is necessary.

Prior to filing this Motion, Debtors tried to comsaially resolve the use of the PPP funds

FRB and its secured creditor ACF Finco | LP (thee“Petition Lender”). However, the parties w
unable to do so as FRB insisted on a superpriolatiyn pursuant to section 507(b) of the Bankru
Code which the Pre-Petition Lender would not congerDebtors could not agree to FRB'’s demg
over the Pre-Petition Lender’s objection in lightlge Interim Order (1) Authorizing the Use of Cash
Collateral Pursuant to Section 363 of the Bankruptcy Code, (1) Granting Adequate Protection
Pursuant to Sections 361, 362, and 363 of the Bankruptcy Code, (I11) Granting Liens and
Superpriority Claims, and (V) Modifying the Automatic Say, and (V) Scheduling a Final Hearing

(the “Interim Cash Collateral Order”), entered bg Court, as FRB’s demand is inconsistent

the same.
Therefore, because the proposed Interim Order gemplith the requirements of {
Bankruptcy Code, the Court should authorize Debtorase FRB’s Cash Collateral and pro

adequate protection to FRB in accordance therewith.

B. Debtors’ Request to Use Cash Collateral Pursuant tthe Terms of the Propose
Interim Order Is Supported by Sound Business Judgmet.

Courts generally give broad deference to the bgsidecisions of a debtor. See, e.qg., Stef

Indus., Inc. v. McClung, 789 F.2d 386, 390 (6th. @®86); In re Continental Air Lines, Inc., 7

F.2d 1223, 1226 (5th Cir. 1986); In re Lionel Corf22 F.2d 1063, 1070 (2d Cir. 1983); Walte

Sunwest Bank (In re Walter), 83 B.R. 14, 19-20 (B.Ath Cir. 1987).

Here, Debtors’ request to use cash collateral puntsio the proposed Interim Order repres|

a reasonable exercise of business judgment. Deb&Me an immediate need for the use of F

10
111796451
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Cash Collateral in order to fund their payroll expes. Debtors applied for the PPP Loans fof
very purpose to maintain jobs during this panderithout the use of FRB’s Cash Collate
Debtors will not be able to make payroll on Jung 2620. Therefore, the Court sho
approve Debtors’ decision to use FRB’s Cash Caoldeursuant to the proposed Interim Orde

an exercise of sound business judgment.

C. The Court Should Schedule Interim and Final Hearing On This Motion
Pursuant To Bankruptcy Rule 4001(b)(2).

Bankruptcy Rule 4001(b)(2) provides that a finedfigg on a motion for authorization to {
cash collateral may be commenced not earlier thartden (14) days after service of the mot
Upon request, however, the Bankruptcy Court is emgoed to conduct an expedited hea
on the motion and authorize the use of cash codlete the extent necessary to avoid immediate
irreparable harm to a debtor’s estate.

Pursuant to Bankruptcy Rule 4001(b)(2) and LocdéR006, Debtors request that the C

conduct an expedited interim hearing on the Moftbe “Interim Hearing”) and, after the entry

the Interim Order, allow Debtors to use cash cetktin accordance therewith. Debtors hav
urgent and immediate need for the proceeds of Biel Loans to pay their employees and the rg
withholding taxes, excluding equity holders. SiR€B’s asserted interest in the proceeds of Del
PPP Loans is derived from the TDVF Loans and whotiselated to permitted uses of funds uf
the PPP, Debtors submit that the terms of the megdnterim Order are fair, reasonable and ir
best interests of Debtors’ estates. Thereforey@itthe Interim Order is proper under Bankrug
Rule 4001(b)(2).

Also pursuant to Bankruptcy Rule 4001(b)(2), Debtorquest that the Court schedule
final hearing on the Motion within thirty (30) dagéthe Petition Date, subject to availability dwe
Court’s calendar. Obtaining certainty regardingpfoes’ ability to use FRB’s Cash Collateral |
key step for Debtors to stabilize their operatiasashapter 11 debtors-in-possession, which witi
enable Debtors and their professionals to focusptete attention on Debtors’ strategy to em:g

from bankruptcy.

11
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V.
NOTICE
Notice of this Motion is being given by either délenic mail, facsimile or overnight delive
to the following parties or their counsel: (a) M#ice of the United States Trustee for the Distof;
Nevada; (b) counsel to FRB; (c) counsel to the attion Lender; (d) to all parties listed on g
Debtors’ List of Creditors Holding the 20 Largeshddcured Claims; and (e) all other pa
requesting notice pursuant to Bankruptcy Rule 2002ight of the nature of the relief request
Debtors respectfully submit that no further noiE@ecessary.
VI.
CONCLUSION
WHEREFORE, based upon all the foregoing, as sét farthis Memorandum, the Motid
and all other papers, documents, and other evidsmbmitted in support of the Motion, Debt|
respectfully request that the Court grant the Motioits entirety and: (1) approve Debtors’ us
cash collateral on an interim basis pending a firearing on the Motion; (2) enter the Interim Oy
in substantially the form attached heretdeabibit 1; (3) schedule a final hearing on this Moti
(4) in conjunction with the final hearing, enteetkinal Order approving Debtors’ use of G
collateral on a final basis; and (5) grant to Debguch other relief as the Court deems necessd
appropriate.

DATED this 28" day of June, 2020.

FOX ROTHSCHILD LLP

By /s/Brett A. Axelrod
BRETT A. AXELROD, ESQ.
Nevada Bar No. 5859
1980 Festival Plaza Drive, Suite 700
Las Vegas, Nevada 89135
[ Proposed] Counsel for Debtors

12
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PROPOSED INTERIM ORDER

BRETT A. AXELROD, ESQ.
Nevada Bar No. 5859

FOX ROTHSCHILD LLP

1980 Festival Plaza Drive, Suite 700
Las Vegas, Nevada 89135
Telephone: (702) 262-6899
Facsimile: (702) 597-5503

Email: baxelrod@foxrothschild.com
[ Proposed] Counsel for Debtor

UNITED STATES BANKRUPTCY COURT

DISTRICT OF NEVADA
Case No.

Inre
RED ROSE, INC.,

[] Affects Beachhead Roofing and Supply, Inc.

[] Affects California Equipment Leasing
Association, Inc.

[] Affects Fences 4 America, Inc.

[] Affects James Petersen Industries, Inc.

[] Affects PD Solar, Inc.

[] Affects Petersen Roofing and Solar LLC

[] Affects Petersen-Dean, Inc.

[ ] Affects PetersenDean Hawaii LLC

[] Affects PetersenDean Roofing and Solar
Systems, Inc.

[] Affects PetersenDean Texas, Inc.

[] Affects Red Rose, Inc.

[] Affects Roofs 4 America, Inc.

] Affects Solar 4 America, Inc.

[] Affects Sonoma Roofing Services, Inc.

[] Affects TD Venture Fund, LLC

[] Affects Tri-Valley Supply, Inc.

X Affects All Debtors

BANK
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BI-S-20-12814mkn

Jointly Administered with
Case No.
Case No.
Case No.
Case No.
Case No.
Case No.
Case No.
Case No.
Case No.
Case No.
Case No.
Case No.
Case No.
Case No.
Case No.

BK-S-20-12815-mkn
BK-S-20-12816-mkn
BK-S-20-12818-mkn
BK-S-20-12819-mkn
BK-S-20-12820-mkn
BK-S-20-12821-mkn
BK-S-20-12822-mkn
BK-S-20-12823-mkn
BK-S-20-12824-mkn
BK-S-20-12825-mkn
BK-S-20-12826-mkn
BK-S-20-12827-mkn
BK-S-20-12829-mkn
BK-S-20-12831-mkn
BK-S-20-12833-mkn

Chapter 11

INTERIM ORDER PURSUANT TO 11
U.S.C. 8§ 361, 363 AND 552 AND FED. R.
BANKR. P. 4001(b) AND 4001(d)
AUTHORIZING USE OF CASH
COLLATERAL OF FIRST REPUBLIC

Hearing Date:
Hearing Time:
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The Court, having reviewed and considered the Nofthe “Motion”) filed by Peterser
Dean, Inc., Beachhead Roofing & Supply, Inc., @atifa Equipment Leasing Association, If
Fences 4 America, Inc., James Petersen Indusitnes,PD Solar, Inc., Petersen Roofing and S
LLC, PetersenDean Hawaii LLC, PetersenDean Roodind Solar Systems, Inc., Petersenl
Texas, Inc., Red Rose, Inc., Roofs 4 America, I8olar 4 America, Inc., Sonoma Roofing Servi
Inc., TD Venture Fund, LLC, and Tri-Valley Supplinc. (collectively, the “Debtors”), for entry
an interim order (the_“Interim Order”) and finaldar (the “Final Order”) pursuant to sections 3

363 and 552 of title 11 of the United States C&$e101et. seg. (the “Bankruptcy Code”), Rulg

-
nC.,
olar
Dean
ces,
olj
061,

2S

4001(b) and 4001(d) of the Federal Rules of Bartkyuprocedure (the “Bankruptcy Rules”), and

Rules 4001(b) and 4001(c) of the Local Rules fa thS. Bankruptcy Court, District of Nevg
(“Local Rules”): (i) authorizing and approving, angpother things, (a) Debtors to use the
collateral of First Republic Bank (“FRB"), (b) remg to the relief requested therein; and it appg
that the relief requested is in the best intereEBebtors’ estates, their creditors and all otteaties
in interest; and the Court having jurisdiction tmsider the Motion and the relief requested thg
pursuant to 28 U.S.C. 88 157 and 1334; and coradiderof the Motion and the relief reques
therein being a core proceeding pursuant to 283J.&$157(b); and venue being proper in this G
pursuant to 28 U.S.C. 88 1408 and 1409; and thet@awing reviewed and considered all of
pleadings and evidence submitted by the partiesmmection with the Motion; and due and prd
notice of the Motion having been provided; andppe@aring that no other or further notice nee
provided; and the Court having determined thategal and factual grounds set forth in the Mo
establish just cause for the relief granted heamal the Court having considered the oral argun
of counsel at the hearings held on June 26, 20aDtfee Court having made findings of fact
conclusions of law on the record, which (to thesakinot expressly set forth below) are incorpor
herein pursuant to Rule 52 of the Federal Rule€iofi Procedure, made applicable to th
proceedings by Bankruptcy Rule 7052; and good aff®nt cause appearing therefor,

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that:

! Capitalized terms not defined herein shall haeenieanings ascribed to them in the Motion.
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l. Background, Jurisdiction and Notice.

A. On June 11, 2020 (the “Petition Date”), Debtors ownced their bankruptcy ca
by filing voluntary petitions for relief under chigp 11 of the Bankruptcy Code. Debtors
continuing to operate their businesses as dehtepss$session pursuant to Bankruptcy Code seq
1107(a) and 1108. No trustee, examiner, or statommittee (“Committee”) has been appoir
in these cases.

B. This Court has jurisdiction over this matter purdgua 28 U.S.C. 88 157(b) and 13
This is a core proceeding pursuant to 28 U.S.C5FM)(2). Venue is proper before this Cq
pursuant to 28 U.S.C. 88 1408 and 1409.

C. Debtors have complied with the requirements of Baptcy Rules 4001(b) ar

4001(d), and Local Rules 4001(b), 4001(c) and 988duiring, among other things, that the Interi

Hearing be held on less than fourteen (14) daystedy serving the Motion and providing not
of the Interim Hearing by facsimile or overnightihta: (i) the Office of the United States Trus
for the District of Nevada; (i) counsel to FRBij)(counsel to the Pre-Petition Lender; (iv) codl
for any statutory committee appointed in these sased if no such committee was appointed,
to all parties listed on each Debtors’ List of Gtexs Holding the 20 Largest Unsecured Claims;
(v) all other parties requesting notice pursuanBamkruptcy Rule 2002. Given the nature of]
relief sought in the Motion, the Court concludestttine foregoing notice was sufficient and adeq

under the circumstances and complies with Bankguigtde 4001 in all respects.

Il. Findings Regarding the Use of Cash Collateral Bsed on the Record at the Interin
Hearing.

D. TD Venture Fund LLC secured a $1,500,000 revolling of credit (the "RLOC”
from FRB as evidenced binter alia: (1) a Promissory Note in the original principah@unt of
$1,500,000; (2) a Loan Agreement; (3) a Securityedgent (All Assets); and (4) a Secu
Agreement (Deposit Account/Certificate of Deposl),dated as of February 13, 2018. As sec
for the RLOC, TD Venture Funds LLC pledgadier alia, a Certificate of Deposit (CD) in t
original sum of $1,000,000.
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E. TD Venture Fund LLC also secured an $840,000 tean [the “Aircraft Loan” an

together with the RLOC, the “TDVF Loans”) from FRB evidenced bynter alia: (1) a Promissony

Note in the original principal amount of $840,00R) a Loan Agreement (Term Loan — Aircraft);

and (3) an Aircraft Mortgage and Security Agreemaiitdated as of June 22, 2018.
F. On or about April 23, 2020, Red Rose, Inc. obtaiae#tl, 172,000 loan from FR
under the Small Business Administration (“SBA”) P&Pevidenced by a Note.
G. On or about April 22, 2020, PetersenDean Texas,dbtained a $518,800 PPP I
from FRB as evidenced by a Note.
H. On or about April 19, 2020, PetersenDean HawaiiCldbtained a $2,121,500 P
loan from FRB as evidenced by a Note.
l. On or about April 22, 2020, PetersenDean RoofirdySaolar Systems, Inc. obtair]
a $1,503,900 PPP loan from FRB as evidenced byte. No

J. On or about April 18, 2020, PD Solar, Inc. obtaiae$l7,454,700 PPP loan from F
as evidenced by a Note.

K. FRB has placed administrative holds on five (3pebtors’ bank accounts maintair
at FRB. FRB asserts a pre-petition security inteireshese bank accounts with respect to FF
alleged setoff rights in accordance with Sectio6(&p of the Bankruptcy Code.

L. During the chapter 11 cases, Debtors need to use callateral (as defined

Bankruptcy Code section 363) in which FRB assertmi@rest (the “FRB’s Cash Collateral”).

M. Debtors have an immediate and critical need toFi&’'s Cash Collateral. Debto
ability to use FRB’s Cash Collateral is critical Deebtors’ ability to continue as a going cong
during the course of these chapter 11 cases.

N. Debtors project that they will need to disburserapimately $1,200,000 in order

pay payroll and certain payroll-related expensesjuding, but not limited to, payroll taxe

garnishments, commissions, insurance and relatptbgee payments. Debtors’ ability to use FR

Cash Collateral under the terms of this Interimédnd vital to the preservation and maintenanc

the going concern value of Debtors’ estates ambtators’ successful reorganization. Conseque
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without the ability to use FRB’s Cash Collateralthe extent authorized pursuant to this Intg
Order, Debtors and their estates would suffer imatedand irreparable harm.

O. The terms of this Interim Order are fair and readde under the circumstances.
Debtors’ proposed use of FRB’s Cash Collateralymmsto the terms of this Interim Order reflg
Debtors’ sound exercise of prudent business judge@msistent with their fiduciary duties.

P. Good cause has been shown for immediate entryi®finterim Order pursuant
Bankruptcy Rules 4001(b)(2) and 4001(d), and, écetktent it applies, Bankruptcy Rule 6003, as

Court finds that entry of this Interim Order is aesary to avoid immediate and irreparable haf

Brim

The

rCts

to
5 the

m to

Debtors and their estates. Entry of this Interindéris in the best interest of Debtors, their estat

and creditors.

Q. Based on the foregoing, and upon the record mafteebehis Court at the Interi
Hearing, and good and sufficient cause appeariegtbr:
[ll.  Disposition.

1. The Motion is granted on an interim basis on tihenseand conditions set forth in t

Interim Order. This Interim Order shall becomesefive immediately upon its entry.

2. Debtors shall be authorized to use FRB’s Cash @uo#iathrough thirty (30) days fram

the Petition Date.
3. Debtors shall be permitted to use FRB’s Cash Galéit Debtors shall be authoriz
to use an aggregate of $1.2 million of the procefdBPP Loans to pay their employees and
related withholding taxes, excluding equity holders
4. FRB is not entitled to any adequate protection Babtors’ use of FRB’'s Ca

Collateral because the PPP Loans are fully guaedritg the SBA.

m

his

ed

the

o
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5. To the extent applicable, this Interim Order is swlbject to the 14-day stay provisjon

of Bankruptcy Rules 4001(a)(3) or 6003.

6. Service of Notice Debtors shall cause a copy of this Interim Otddye served within

three (3) business days of its entry, by electromad, U.S. Mail or the Court’s ECF noticing of {

Interim Hearing to: (a) counsel for FRB; (b) courfee the Pre-Petition Lender; (c) the Office oé
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United States Trustee for the District of Nevad};t0 all parties listed on each Debtor’s Lis
Creditors Holding the 20 Largest Unsecured Claimnst (e) all other secured creditors, and all g
parties requesting notice pursuant to Bankruptdg RQ02 (the “Notice Parties”).

7. Final Hearing. A hearing to consider entry of an order grantimg telief set forth i

this Interim Order on a final basis (the “Final @rg shall be held on , at

(the “EFinal Hearing”) in ; with any atijens (the “Objections”) to entry of a Fir

Order due to be timely filed electronically withetlfCourt and served on the Notice Parties

Debtors’ counsel: Fox Rothschild, LLP, 1980 FedtRkza Drive, Suite 700, Las Vegas, Ne\

89135, Attn: Brett A. Axelrod, Esq. (collectivelihe “Objection Notice Parties”) (with a courtg

copy delivered directly to the Chambers of the Habte ) so as to be act

received no later than 4:00 pm Pacific time on , 2020. Replies to timely-fi
Objections, if any, shall be filed with the BankteypCourt electronically and served so that the

received no later than 4:00 pm Pacific time on , 2020 (with a courtesy ¢

of

ther

=]

nal
and
ada
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ually
ed

ar
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delivered directly to the Chambers of the Honorable ) by the Objection Natice

Parties and the objecting party.

DATED: , 2020

Prepared and respectfully submitted by:

FOX ROTHSCHILD LLP

By: /d Brett A. Axelrod
BRETT A. AXELROD, ESQ.
Nevada Bar No. 5859
1980 Festival Plaza Drive, Suite 700
Las Vegas, Nevada 89135

[ Proposed] Counsel for Debtor
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APPROVED/DISAPPROVED:
OFFICE OF THE UNITED STATES TRUSTEE

By

Trial Attorney for Tracy Hope Dauvis,

United States Trustee

Foley Federal Building

300 Las Vegas Boulevard South, Suite 4300
Las Vegas, Nevada 89101

CERTIFICATION OF COUNSEL PURSUANT TO LOCAL RULE 902 1

In accordance with Local Rule 9021, counsel sulimitthis document certifies as follows:

[[] The Court has waived the requirement of appravaR 9021(b)(1).
[[] No party appeared at the hearing or filed an ¢lojeto the motion

[ 1 1have delivered a copy of this proposed ordetltcoainsel who appeared
at the hearing, any unrepresented parties who eggbaathe hearing, and
each has approved or disapproved the order, adfdd respond, as
indicated below:

TRIAL ATTORNEY
OFFICE OF THEUNITED STATES
TRUSTEE

Approved / Disapproved

[ ] | certify that this is a case under Chapter 73)ithat | have served a
copy of this order with the motion pursuant to L&RL9(g), and that no
party has objected to the form or content of thaear

HHH
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