
            
 
 
UNITED STATES BANKRUPTCY COURT 
SOUTHERN DISTRICT OF NEW YORK 
-------------------------------------------------------------------- X: 
In re : Chapter 11 
: 
DITECH HOLDING CORPORATION, et al.,       Case No. 19-10412 (JLG) 
: 
Wind Down Estates1 : (Jointly Administered) 
: 
-------------------------------------------------------------------- X 
                        OBJECTION TO  CLAIMS TRUSTEE’S FORTY-THIRD 

OMNIBUS OBJECTION TO PROOFS OF CLAIM 
(INSUFFICIENT LEGAL BASIS UNSECURED CONSUMER CREDITOR CLAIMS) 
 
  COMES NOW, the Consumer Creditor, CHERANE  PEFLEY, and files 
this her Objection in response to the Claims Trustee’s Forty- Third Omnibus 
Objection to Proof of Claim and as grounds does state: 
 
  1.  That the Creditor, CHERANE PEFLEY, filed a Proof of Claim, 
 
Number 22049 in the sum of ninety million dollars  ($90,000,000.00) 
 
  2.  That on April 16, 2021, the Claims Trustee filed an Objection to the  
 
Proof of Claim stating that there was insufficient legal basis for the claim. 
 
  3.  That Creditor objects that there was an insufficient legal basis  
 
for her claim.  That Creditor presents sufficient facts which, if taken as true, will indicate  
 
that a violation of law occurred and that the Creditor is entitled to a legal remedy. 
 
  4.  Creditor asserted claims for fraud, malicious prosecution and wrongful  
 
publication of foreclosure and herein presents all facts necessary to uphold such claims. 
 
  5.  A misrepresentation is an untrue or misleading statement of fact made  
 
during negotiations by one party to another, the statement then inducing that other party  
 
to enter into a contract.  Creditor/PEFLEY asserts that Ditech knowingly filed false  
 
reports and statements that served to trick or deceive Creditor into signing a contract for a  
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modification that it knew was not going to honored  in ‘good faith.   Ditech, knowing it  

was going to foreclose on Creditor, misrepresented its’ intentions when it agreed that  

Creditor  make three payments on the  trial period plan (TPP) and only reported one  

payment to Fannie Mae.  As the third automatic payment was being taken from  

Creditor’s bank account, Fannie Mae, unaware of the second and third automatic  

payments and believing that Creditor did not keep her promise to pay, assigned Creditor’s 

Mortgage and Promissory Note to Ditech so Ditech could foreclose against the Creditor.   

As a direct  consequence of Ditech’s deliberate and unlawful conduct, PEFLEY’S  

business no longer produced the revenue to cover her real estate expenses and she lost the  

real property. 

6. When Ditech became holder of the Note and Mortgage, it became a

party to the contract with Creditor/PEFLEY.  See Amjad Munim, M.D., P.A. v. Azar, 648  

So. 2d 145 (4th DCA 1994, Rehearing and Rehearing En Banc Denied Feb. 2, 1995)  

(holding under traditional corporate law rule, liability of predecessor corporation is not 

automatically imposed upon successor corporation unless successor expressly or  

impliedly assumes obligations of predecessor, transaction is de facto merger, successor is 

mere continuation of predecessor, or transaction is a fraudulent effort to avoid liabilities  

of predecessor.) 
 Creditor asserts that as a real party in interest, Ditech was a “mere  

continuation of predecessor” PNC.  Therein, Ditech was  responsible for complying 

with all provisions of the contract  (which did not include foreclosure).  Failure to  

comply with any of the contract’s provisions would be a breach.    

Ditech and Creditor/PEFLEY had a binding agreement that was to be 
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honored by each  party. Ditech breached the agreement when it  foreclosed on Creditor  

even though the record showed and the Court ruled that Creditor/PEFLEY had made all 

three payments punctually  and in full.  As a result of Ditech’s breach, Creditor was  

delivered into poverty. 

7. Although Ditech had no legal reason or judicial permission to foreclose

on Creditor’s/PEFLEY’s property.  Ditech attempted to foreclose.   Ditech’s publication 

of the foreclosure was wrongful. There should never have been a foreclosure, nor a  

publication of it.  The Court agreed and on  December 14, 2010, the Court vacated its  

decision for foreclosure and sale of Creditor’s property.  A  non-jury trial was held on  

March 27, 2010 and the resulting decision was against Ditech and in favor of   

Creditor/PEFLEY.  Ditech offered Creditor loss mitigation  while still scheming behind  

the scenes to foreclose. 

8. Ditech  attempted foreclosure two more times and failed as these

attempts  were fraudulent. The foreclosure attempts by Ditech were wrongful because  

Ditech was involved in unethical activity- that being, the failure to admit to 

Fannie Mae  that the Creditor had made three payments for the TPP and the failure 

to take the place of its predecessor in contract

       Contemporaneously with the second foreclosure, Ditech  

Improperly treated the loan payments during the transfer period.   According to Title 12,   

2006 Edition  Supplement 5, Chapter 27, RESPA, § 2605(2)(d) entitled “Treatment of  

loan payments during transfer period”: “During the 60-day period beginning on the  

effective date of transfer of the servicing of any federally related mortgage loan, a late fee 

may not be imposed on the borrower with respect to any payment on such loan and no  
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such payment may be treated as late for any other purposes, if the payment is received by 

the transferor servicer (rather than the transferee servicer who should properly receive  

payment) before the due date applicable to such payment”  

The initial and continuing attempts by Ditech to foreclosure  should never have 

taken place as Creditor had made all payments due.  The initiation of a foreclosure  

against Creditor/PEFLEY was without probable cause and thereby malicious in nature, 

causing Creditor to make her claim of Malicious Prosecution  to the  Trustee against  

Ditech. 

9. Under Bankruptcy 101 (5)  Creditor/ PEFLEY has a right to an equitable

remedy for breach of performance if such breach gives rise to a right to payment, whether 

or not such right to an equitable remedy is reduced to judgment, fixed, contingent,  

matured, unmatured, disputed, undisputed, secured, or unsecured.  PEFLEY alleges that 

Ditech breached its agreement with her, fraudulently and maliciously brought forth  

foreclosure proceedings.  As a result of Ditech’s actions, Creditor suffered damages and 

has a right to collect payment from Ditech as restitution  for those damages. 

   WHEREFORE, Creditor/PEFLEY requests that this Court dismiss its’ objection to 

her proof of claim. 

_________________________ 
CHERANE  PEFLEY 
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