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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
In re: Chapter 11
WELLPATH HOLDINGS, INC,, et al., Case No. 24-90533 (ARP)
Debtors. (Jointly Administered)
Re: Docket Nos. 17, 220, 231, 236,
237, 238, 239, 242, 245, 249, 250,
254, 258, 300, 314, 358, and 810

DEBTORS’ OMNIBUS REPLY
IN SUPPORT OF DEBTORS’ EMERGENCY
MOTION FOR ENTRY OF INTERIM AND FINAL ORDERS
TO ENFORCE THE AUTOMATIC STAY OR IN THE ALTERNATIVE
EXTEND THE AUTOMATIC STAY TO NON-DEBTOR DEFENDANTS

The debtors and debtors-in-possession in the above-captioned chapter 11 cases

(collectively, the “Debtors”) hereby submit this reply (this “Reply”) in support of the Debtors’

Emergency Motion for Entry of Interim and Final Orders to Enforce the Automatic Stay or In the
Alternative to Extend the Automatic Stay to Non-Debtor Defendants [Docket No. 17]

(the “Motion”)! and in response to the following objections (collectively, the “Objections”):?

1. Claimants’ Gracienne Myers’ and Daniel Myers Objection to Entry of a
Final Order on Debtors’ Emergency Motion for Entry of Interim and Final
Orders to Enforce the Automatic Stay or in the Alternative Extend the
Automatic Stay to Non-Debtor Defendants [Docket No. 220] (the “Myers

! Capitalized terms used but not otherwise defined herein shall have the meanings ascribed to them in the Motion,
the Debtors’ Emergency Motion for Entry of an Order (I) Authorizing the Debtors to (4) Honor and Incur
Obligations to Professional Corporations and (B) Obtain New Professional Corporation Contracts,
(II) Extending the Statutory Protections to Professional Corporations, and (IIl) Granting Related Relief
[Docket No. 15] (the “PC Motion”), or the Debtors’ Omnibus Objection to Lift Stay Motions [Docket No. 827]
(the “Omnibus Lift Stay Objection”), as applicable.

2 Certain of the objecting parties also filed motions to lift the automatic stay. Arguments in opposition to lifting
the automatic stay are made in the Omnibus Lift Stay Objection and are incorporated herein by reference to the
extent applicable.
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Objection”) filed by Gracienne Myers and Daniel Myers (the
Plaintiffs”);

Myers

Objection to the Amended Interim Order Enforcing the Automatic Stay
[Docket No. 231] (the “Hill Objection”) filed by Ariel Hill, individually and
as the next of kin of Clarence Manning, Shirley Nelson, as administrator of
the estate of Clarence Manning, Jennifer O’Neal, individually as the
surviving spouse of Joshua Cain Capes and Adel Tillman Capes, as
administrator of the estate of Joshua Cain Capes (collectively, the “Hill
Plaintiffs”);

Claimants Lonnie Wright’s, Cedric Stewart’s and Eugene Miller’s
Objection to Entry of a Final Order on Debtors’ Emergency Motion for
Entry of Interim and Final Orders to Enforce the Automatic Stay or in the
Alternative Extend the Automatic Stay to Non-Debtor Defendants and
Debtor Defendants [Docket No. 236] (the “Wright Objection”) filed by
Lonnie Wright, Cedric Stewart, and Eugene Miller (collectively,
the “Wright Plaintiffs”);

Response of Martin Vargas to Debtors’ Emergency Motion to Extend the
Automatic Stay to Non-Debtor Defendants [Docket No. 237] (the “Vargas
Objection”) filed by Martin Vargas (“Vargas”);

Edward Major’s Objection to Debtors’ Emergency Motion for Entry of
Interim and Final Orders to Enforce the Automatic Stay or in the
Alternative Extend the Stay to Non-Debtor Defendants [Docket No. 238]
(the “Major Objection”) filed by Edward Major (“Major”);

Limited Objection to Debtors’ Emergency Motion for Entry of Interim and
Final Orders to Enforce the Automatic Stay or in the Alternative Extend the
Automatic Stay to Non-Debtor Defendants [Docket No. 239] (the “Vinson
Objection”) filed by Jamie Vinson, Administrator of the Estate of Philemon
S. Vinson (“Vinson™);

United States of America’s Response in Opposition to Debtors’ Emergency
Motion for Entry of Interim and Final Orders to Enforce the Automatic Stay
or in the Alternative Extend the Automatic Stay to Non-Debtor Defendants
[Docket No. 242] (the “United States Objection”) filed by the United States;

Response of Certain Claimants to Debtors’ Emergency Motion for Entry of
Interim and Final Orders to Enforce the Automatic Stay or in the
Alternative Extend the Automatic Stay to Non-Debtor Defendants
[Docket No. 245] (the “Shannon Objection”) filed by various plaintiffs in
the stayed litigation represented by Shannon & Lee LLP (the “Shannon
Plaintiffs”);

Objection of Richard Reichart to Entry of a Final Order to Enforce the
Automatic Stay or in the Alternative Extend the Automatic Stay to

2
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xi.

Xil.

Xiii.

X1v.

XV.

Non-Debtor Defendants Under Section 11 US.C. § 362(d)(1)
[Docket No. 249] (the “Reichart Objection”) filed by Richard Reichart
(“Reichart”);

Deborah  Young’s  Objection to Final Order/Automatic  Stay
[Docket No. 250] (the “Young Objection”) filed by Deborah Young, as the
Personal Representative of the Estate of Gwendolyn Young, and her
attorneys Smolen & Roytman (the “Young Parties”);

As Administrator of the Estate of Daruis Pizarro, Plaintiff Liza Pizarro’s
Objection to Entry of a Final Order on Debtors’ Emergency Motion for
Entry of Interim and Final Orders to Enforce the Automatic Stay or in the
Alternative Extend the Automatic Stay to Non-Debtor Defendants
[Docket No. 254] (the “Pizarro Objection”) filed by Liza Pizarro, as
administrator of the Estate of Daruis Pizarro (“Pizarro”);

Response to Debtor’s Emergency Motion for Entry of Interim and Final
Orders to Enforce the Automatic Stay or in the Alternative Extend the
Automatic Stay to Non-Debtor Defendants, (D.E. # 17), or in the
Alternative, Motion for Relief from the Automatic Stay [Docket No. 258]
(the “Deputies Objection”) filed by Sheriff’s Deputy Andelson Maximin
and Sheriff’s Deputy Dodou Jones (the “Deputies”™);

Claimants’ Michigan Department of Corrections and Michigan
Department of Technology, Management and Budget’s Objection to Entry
of Interim and Final Orders and Request to Partially Set Aside Automatic
Stay [Docket No. 300] (the “Michigan Objection™) filed by the Michigan
Department of Corrections and Michigan Department of Technology,
Management and Budget (“Michigan™);

Response in Opposition to Debtors’ Emergency Motion for Entry of Interim
and Final Orders to Enforce the Automatic Stay or in the Alternative Extend
the Automatic Stay to Non-Debtor Defendants [Docket No. 314]
(the “Deppe Objection™) filed by Jordan Deppe, deceased, by and through
his successor in interest, Michael Deppe, Michael Deppe, individually, John
Adena, deceased, by and through his co-successors in interest, Circe Adena
and Richard Adena, Circe Adena, individually, and Richard Adena,
individually (the “Deppe Plaintiffs™);

Objection to the Entry of a Final Order on Debtors’ Emergency Motion for
Entry of Interim and Final Orders to Enforce the Automatic Stay or in the
Alternative Extend the Automatic Stay to Non-Debtor and Debtor
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Defendants [Docket No. 385] (the “Crawford Objection”) filed by Dawn
Crawford as administrator of the estate of Marc Crawford (“Crawford”);

XVi. Petitioner’s Response to the-Courts Amended Interim Order Enforcing the
Automatic Stay [Docket No. 358] (the “Bradley Objection”) filed by pro se
petitioner Deandre Bradley (“Bradley”); and

XVil. Statutory Unsecured Claimholders’ Committee’s Objection to Debtors’
Emergency Motion for Entry of Interim and Final Orders to Enforce the
Automatic Stay to Non-Debtor Defendants [Docket No. 810]
(the “Committee  Objection) filed by the Statutory Unsecured
Claimholders’ Committee (the “Committee,” and together with the Myers
Plaintiffs, the Hill Plaintiffs, the Wright Plaintiffs, Vargas, Major, Vinson,
the United States, the Shannon Plaintiffs, Reichart, the Young Parties,
Pizarro, the Deputies, Michigan, the Deppe Plaintiffs, Crawford, and
Bradley, collectively, the “Objectors™).

As of the filing of this Reply, the Debtors have resolved the Myers Objection,® the United States
Objection” and the Deputies Objection® and will continue to work with other parties in advance of
the hearing.

In support of the Reply, the Debtors rely on the Declaration of Timothy J. Dragelin as
Chief Restructuring Olfficer and Chief Financial Officer of Wellpath Holdings, Inc. and Certain of

its Affiliates and Subsidiaries in Support of the Debtors’ Chapter 11 Petitions and First Day

On December 16, 2024, this Court entered an order [Docket No. 460] (the “Myers Order”) approving a stipulation
as to the Myers Objection (the “Myers Stipulation”) which, in part, provides that the relief sought in the Motion
does not extend the automatic stay to claims or causes of action against non-debtor TB Isle Resort, LP.
Furthermore, the Myers Stipulation provides that entry of the Myers Order resolves the Myers Objection and any
other relief sought in the Myers Objection shall be deemed denied and any other objections shall be deemed
overruled.

4 On December 17, 2024, the Court entered an order [Docket No. 485] (the “United States Order”) approving a
stipulation as to the United States Objection (the “United States Stipulation™) which, in part, provides that the
relief sought in the Motion does not extend the automatic stay to claims and causes of action against the United
States in the Vargas Lawsuit. Furthermore, the United States Stipulation provides that entry of the United States
Order resolves the United States Objection and any other relief sought in the United States Objection shall be
deemed denied and any other objections shall be deemed overruled.

On January 2, 2025, the Court entered an order [Docket No. 769] (the “Deputies Order”) approving a stipulation
as to the Deputies Objection (the “Deputies Stipulation”) which, in part, provides that the relief sought in the
Motion does not extend the automatic stay to the Deputies’ continuation of the underlying litigation for the sole
purpose of litigating whether the doctrine of official immunity under Georgia state law requires dismissal of such
claims against the Deputies. Furthermore, the Deputies Stipulation provides that entry of the Deputies Order
resolves the Deputies Objection and any other relief sought in the Deputies Objection shall be deemed denied and
any other objections to the Motion shall be deemed overruled.

4
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Pleadings [Docket No. 20] (the “First Day Declaration), the Declaration of James Seitz as

Director of Insurance of Wellpath Holdings, Inc. and Certain of Its Affiliates and Subsidiaries in
Support of the Debtors’ Omnibus Objection to Motions for Relief from the Automatic Stay and

Stay Extension Reply [Docket No. 828] (the “Seitz Declaration”), and the Supplemental

Declaration of James Seitz as Director of Insurance of Wellpath Holdings, Inc. and Certain of Its

Affiliates and Subsidiaries in Support of the Debtors’ Stay Extension Reply (the “Supplemental

Seitz Declaration”), filed contemporaneously herewith. In further support thereof, the Debtors
state as follows:

Preliminary Statement

1. The Debtors’ ability to successfully conduct these chapter 11 cases depends upon
their ability to focus on the pursuit and implementation of various transactions contemplated by
the RSA, including the sales of the Debtors’ assets. The relief sought by the Motion—extending
the automatic stay to stop the continued prosecution of claims and causes of action against the
Non-Debtor Defendants in the Lawsuits—is critical to the Debtors’ ability to achieve that purpose.
Forcing the Debtors into expensive piecemeal and overlapping litigations in separate forums,
wasting precious estate assets and creating the risk of inconsistent judgments would be detrimental
to the Debtors’ estates and parties in interest, including unsecured creditors.

2. The relief requested by the Motion is limited to protecting only the Debtors’
property interests and applies only for a limited period of time, given the expedited reorganization
timeline the Debtors aim to meet. Despite certain allegations to the contrary, the Debtors do not

purport to extend the automatic stay to parties to the Lawsuits that are wholly unrelated to the
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Debtors, and the Debtors are in no way seeking a national blanket stay.®” In addition, the Debtors
are not requesting that this Court adjudicate the underlying claims and causes of action.®

3. The Motion and this Reply set forth specific categories of Non-Debtor Defendants
as to which the Debtors seek to have this Court extend the automatic stay.” In particular, the
Debtors seek to stay actions against Non-Debtor Defendants (a) that possess a contractual right to
be indemnified by the Debtors, including (i) the Professional Corporations pursuant to the PC
Management Services Agreements (see Motion, 9 14-15), (ii) the D&Os (id. at | 16-17),
(111) HIG (id. at 99 18—19) and (iv) customers and clients pursuant to the terms of their underlying
agreements with the Debtors, as described in more detail in Section IV herein, and (b) that are
listed as an additional insured, or otherwise covered by, the Debtors’ insurance policies, including
the Debtors’ employees and the Professional Corporations and their employees. Id. at q 23, Seitz
Decl., 6. All of the above categories present circumstances where a judgment against the
Non-Debtor Defendant will in effect be a judgment against the Debtor and where the extension of
the automatic stay to the Non-Debtor Defendants is justified.

4, For the avoidance of doubt, “Non-Debtor Defendants” does not, and was never

meant to, include governmental entities or other entities that are not connected to the Debtors and

Such allegations are asserted, in part, in the Deppe Objection (9 26), the Shannon Objection (] 4,6), the Pizarro
Objection (incorporating arguments in the Shannon Objection (4] 2)), Vinson Objection (Y 6), the Vargas Objection
(incorporating arguments in the Shannon Objection (Y 3)) and the Committee Objection (] 1,4-5).

The Committee contends that the “Debtors argue that the automatic stay should be extended to Lawsuits against
non-debtor third parties because the automatic stay already applies to each of these Lawsuits.” See Committee
Obj., 1 2. Such is not the case. Instead, the Motion and the Reply sufficiently demonstrate the showing necessary
to extend the automatic stay under section 362 of the Bankruptcy Code to Non-Debtor Defendants pursuant to
Fifth Circuit standards and applicable authority. In addition, as set forth herein, the Fifth Circuit does not require
the Debtors to satisfy the burden for a preliminary injunction under section 105(a) of the Bankruptcy Code to
extend the automatic stay to non-debtors pursuant to section 362 of the Bankruptcy Code, nor must the Debtors
initiate an adversary proceeding to do so.

8 See Major Obj., q 19.

The Committee’s assertions to the contrary are simply inaccurate. See Committee Obj., § 2.
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as to which completely separate and distinct causes of action are asserted against such defendants.
The Debtors do, however, seek to extend the automatic stay to such Non-Debtor Defendants
whether or not the Debtors are a named party in the underlying litigation, as the same concerns set
forth above are implicated by such litigation. '°

5. In addition to the clearly specified categories of Non-Debtor Defendants described
above and in the Motion which more than satisfy the Debtors’ burden to establish the necessary
nexus between the Debtors and the Non-Debtor Defendants, the Debtors have gone even further
with respect to all of the Objections. As detailed in Section IV of this Reply, the Debtors conduct
a specific analysis with respect to each of the lawsuits underlying the Objections and demonstrate
the Debtors’ shared interests with respect to each of the Non-Debtor Defendants implicated by
each of the Objections’ underlying lawsuits. Moreover, when shared interests do not exist such
that a third-party defendant does not constitute a Non-Debtor Defendant under the terms of the
Motion, the Debtors acknowledge such fact. Indeed, third parties not encompassed by the Motion
have been identified (as described herein) with respect to the Myers Objection, the Major
Objection, the Vargas Objection, the Pizarro Objection, the Wright Objection, the Bradley
Objection, the Hill Objection, the Crawford Objection and the Shannon Objection.!! It cannot be
seriously challenged that the Debtors have not met their burden to extend the automatic stay to the
Non-Debtor Defendants implicated by the Objections. More can simply not be required here.

6. The Shannon Plaintiffs and the Committee, however, misconstrue the concept of

“absolute indemnity” to argue that the Debtors’ established and undisputed indemnification

Should this Court deem it appropriate, the Debtors intend that any final order approving the Motion will clarify
the definitions of “Non-Debtor Defendants” and “Lawsuits” to address any such confusion and to provide
additional guidance to other courts seeking to interpret and enforce this Court’s order.

The Debtors have repeated this same fact specific analysis in the Omnibus Lift Stay Objection and identify the
various Non-Debtor Defendants protected by this Motion in such objection.
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obligations don’t create an identity of interest necessary to extend the automatic stay to such
indemnified Non-Debtor Defendants. See Committee Obj., 9 5, 17, 19-26; Shannon Obj., 9 3,
15-20. Simply put, the concept of “absolute indemnity” does not require the terms of
indemnification to be unconditional. In practice, this would be an almost unworkable standard as
most indemnification obligations contain some sort of condition or carveout. As described herein,
applicable caselaw, however, demonstrates that “absolute indemnity” simply requires that, when
the contractual conditions for indemnity are met, the obligation to provide such indemnity exists.
Moreover, the fact that such indemnity obligations have not yet been triggered does not preclude
the extension of the automatic stay to such obligations.

7. Moreover, many of the Objectors seek to obtain possession of property of the estate,
particularly the Debtors’ insurance and proceeds therefrom. As described in the Omnibus Lift
Stay Objection, the Seitz Declaration and in this Reply, however, all of the Debtors’ primary
insurance policies covering the lawsuits are fronting policies that establish no true transfer of risk.
See Seitz Decl., § 6. Accordingly, all damages and defense costs are borne solely by the Debtors
under such fronting policies. The next layers of the Debtors’ insurance coverage require the
Debtors to expend millions of dollars per claim before transferring any liability to third-party
insurers. See Seitz Decl., 9 7-10, Ex. A.

8. Whether due to the Debtors’ indemnification or insurance obligations (or in the
case of the Professional Corporations, both such obligations), all of the specified categories of
Non-Debtor Defendants present circumstances where a judgment against the Non-Debtor
Defendant will in effect be a judgment against the Debtor. Allowing plaintiffs to pursue these
claims against the Non-Debtor Defendants in the hundreds of Lawsuits will require the Debtors to

cover the Non-Debtor Defendants defense costs and will most certainly diminish the assets of the
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estate and negatively impact the recovery of all stakeholders.'?> Again, there can be no real dispute
otherwise.

0. Finally, the Committee proclaims that “tort claimants deserve their day in court”!?
and the Debtors don’t disagree. Litigation against the Non-Debtor Defendants will continue after
the effective date of a confirmed chapter 11 plan, which the Debtors estimate will occur by or in
April. As the Debtors are seeking to accomplish their reorganization expeditiously, the Debtors
believe this is a matter of months, not years. Such an extension allows the Debtors to focus on
their primary goal in these chapter 11 cases—maximizing value for all stakeholders as soon and
as fairly as possible against the backdrop of a proposed sale of the Debtors’ assets. Indeed, as
opposed to incurring thousands, if not millions, of dollars from the continuance of such litigation,
the extension of the automatic stay to the Non-Debtor Defendants ensures not only that such costs
will be temporarily halted during the chapter 11 cases, but that the Debtors will never have to incur
such expenditures. Indeed, assuming a sale is consummated, such obligations will be transferred
to the buyer(s). Thus, extending the automatic stay to the Non-Debtor Defendants preserves the
value of the Debtors’ estates for the benefit of all of their creditors.

10. Accordingly, for the reasons set forth herein and in the Motion, the Debtors submit

that the Court should grant the Motion on a final basis and stay the Lawsuits against the

Non-Debtor Defendants and deny, or otherwise overrule, all objections to the Motion.

12 The Committee asserts that the Debtors must “show that continued [litigation] activity would negatively impact
creditors or property of the estate rather than simply inconveniencing Debtors, their parent company, and their
affiliates.” See Committee Obj. § 5. The Committee also demands that the Debtors should not be permitted to
rely on insurance-based arguments when the Debtors have failed to provide the information that would allow the
Committee and creditors to evaluate whether those arguments are applicable to creditors’ claims. /d. at§ 31. The
Debtors have met both such burdens.

13" See Committee Obj., 9 5.
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Reply

L The Lawsuits Are Subject to the Automatic Stay Pursuant to Section 362(A)(3) of the
Bankruptcy Code Because the Debtors’ Insurance Policies Require the Debtors to
Bear the Financial Burden of Defending Against the Lawsuits.

11. Section 362(a)(3) of the Bankruptcy Code stays “any act to obtain possession of
property of the estate or of property from the estate or to exercise control over property of the
estate.” 11 U.S.C. § 362(a)(3). “The section 362(a)(3) stay applies to two types of claims: claims
that belong to the debtor under applicable state (or federal) law, and claims that seek to recover
property of the estate that is controlled by a person or entity other than debtor.” Highland Cap.
Mgmt. LP, et al. v. Chesapeake Energy Corp., et al. (In re Seven Seas Petroleum), 522 F.3d 575,
588 (5th Cir. 2008). Staying such actions furthers the purposes of the automatic stay, which are
“to protect the debtor’s assets, provide temporary relief from creditors, and further equity of
distribution among the creditors by forestalling a race to the courthouse.” Reliant Energy Servs.,
Inc. v. Enron Canada Corp., 349 F.3d 816, 825 (5th Cir. 2003)

12. The Fifth Circuit has long held that “[i]nsurance policies are property of the estate
because, regardless of who the insured is, the debtor retains certain contract rights under the policy
itself. Any rights the debtor has against the insurer, whether contractual or otherwise, become
property of the estate.” In re Ozcelebi, 639 B.R. 365, 398 (Bankr. S.D. Tex. 2022) (quoting
Houston v. Edgeworth (In re Edgeworth), 993 F.2d 51, 55 (5th Cir. 1993)). As established in the
Motion, the Lawsuits are often attempts to recover proceeds of the Debtors’ insurance policies
constituting “property of the estate that is controlled by a person or entity other than debtor” and
are therefore automatically stayed under section 362(a)(3) of the Bankruptcy Code. See A.H.
Robins Co. v. Piccinin, 788 F.2d 994, 1008 (4th Cir. 1986) (finding insurance contracts are

property of the estate); In re Quigley Co., Inc., 676 F.3d 45, 53 (2d Cir. 2012) (claims paid out of

10
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insurance that is joint property among the debtor and a non-debtor could directly affect the debtor’s
bankruptcy estate). !4

13. The reference in certain Objections to insurance policies as a possible source of
distribution illustrates a fundamental misunderstanding of how the Debtors’ insurance policies
apply to covered claims. See Hill Obj., 99 7-8. As discussed in the Seitz Declaration and the
Omnibus Lift Stay Objection, the Debtors’ insurance coverage dating back to 2018 is subject to
millions of dollars of self-insured retentions (“SIR”) prior to reaching any true risk transfer to third
parties. See Seitz Decl., 4 6; Omnibus Lift Stay Objection, 9 12-36. Moreover, all umbrella
insurance coverage has been exhausted for the 2018-2020 period. As a result, the Debtors must
pay for all claims, and the defense thereof, made during this period that have not already been
liquidated. See Seitz Decl., § 11.

14. Allowing parties to proceed against insurance providers would cause a run on estate
assets, encourage a race to the courthouse, and should be stayed accordingly.'”> As discussed

herein, continuation of the Lawsuits would force the Debtors to continue to self-fund defense of

14 Although the Hill Plaintiffs cite to In re Jet Florida Systems. Inc, 883 F.2d 970, 975 (11" Cir. 1989) for the
proposition that courts typically hold that debtors do not suffer prejudice when creditors obtain stay relief to
liquidate claims covered by insurance proceeds, such proposition is inapplicable in the present circumstance
where the Debtors must incur millions of dollars of self-funding prior to reaching any true risk transfer to third
parties. See Hill Obj., at 7. In addition, while the Hill Plaintiffs also cite other non-binding caselaw for the
proposition that the automatic stay should not be applied to non-debtors, the Fifth Circuit (as set forth in the
Motion) is quite clear that the automatic stay bars the continued prosecution of actions that would ultimately
require recovery from the Debtors, as is the case here.

It is surprising that the Committee, tasked as fiduciary for all unsecured creditors and not just tort claimants, is
taking a position that would allow a multitude of litigation to proceed, thereby encouraging a race to the
courthouse and allowing the inequitable treatment of similarly situated creditors in its constituency.

11
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such claims. The Debtors’ insurance for general liability and medical professional liability is

summarized in the following chart:

GENERAL LIABILITY AND MEDICAL PROFESSIONAL LIABILITY
COVERAGE TOWERS 3/15/2018 TO PRESENT
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15.  In the ordinary course of business, the Debtors have maintained multiple layers of

insurance coverage in each coverage period for general liability and medical professional liability.

See Seitz Decl., 9 6-10. In each coverage period, the Debtors obtained fronting policies from

third-party insurers (each a “Fronting Policy,” and collectively, the “Fronting Policies”), which do

not establish any true risk transfer. /d. The third-party insurers make no payments on account of
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the Fronting Policies. Id. Instead, the Debtors utilize these fronting arrangements to meet their
customers’ evidence of coverage requirements. Id. For example, the Debtors frequently contract
with various state and local governments, many of which require proof of insurance from a licensed
or authorized non-admitted insurer. /d. While the Fronting Policies allow the Debtors to meet the
requirements to provide healthcare services to their customers, such policies do not transfer any
risk to the insurance companies underwriting the policies. /d.

16. Since 2021, the Debtors have provided buffer layers of SIR (each a “Buffer SIR,”
and collectively, the “Buffer SIRs”) as the next layer of coverage following the Fronting Policies.
Id. at7.

17. Additionally, from 2023 to present, the Debtors have maintained insurance policies

through a “captive” insurance entity, HH Risk, LLC (each a “Captive Policy,” and collectively,

the “Captive Policies”). Id. at 8. The Captive Policies are additional forms of SIR. /Id.

18. Finally, the Debtors enter into various umbrella policies, which provide coverage
for claims in excess of the Debtors’ Fronting Policies, Buffer SIRs, and Captive Policies. /d. at 9.
Accordingly, with respect to general liability and professional liability, the Debtors must retain
risk to pay for claims made in each coverage period. Id. The above-described insurance covers
both the Debtors and their employees, as well as non-debtor professional corporations and their
employees. Id. at 6.

19. Any attempts to recover insurance proceeds are properly stayed pursuant to
section 362(a)(3) as attempts “to obtain possession of property of the estate or of property from
the estate or to exercise control over property of the estate.” 11 U.S.C. § 362(a)(3). As the
underlying insurance policies require the Debtors to incur the initial damage and defense costs per

occurrence, the existence of insurance does not excuse the application of the automatic stay to the

13
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Non-Debtor Defendants and failure to apply the automatic stay would result in a significant
expenditure of estate assets.

1. The Lawsuits Are Subject to the Automatic Stay Pursuant to Section 362(A)(1) of the
Bankruptcy Code Because the Debtors are the Real Party Defendants to the Lawsuits.

20. The Fifth Circuit has established that the automatic stay may extend to proceedings
against nonbankrupt co-defendants when “there is such identity between the debtor and the
third-party defendant that the debtor may be said to be the real party defendant and that a judgment
against the third-party defendant will in effect be a judgment or finding against the debtor.” Reliant
Energy Servs., 349 F.3d at 825 (quoting 4.H. Robins Co. v. Piccinin, 788 F.2d at 999).'¢ Here, the
Debtors share an identity of interests with the Non-Debtor Defendants due to indemnification
obligations, such that “a judgment against one would in effect be a judgment against the other.”
Nat’l Oilwell Varco, L.P. v. Mud King Prods., Inc., 2013 WL 1948766, at *2, *6 (S.D. Tex.
May 9, 2013). Continuation of the Lawsuits would also force the Debtors to maintain an active
role to avoid a judgment or finding against the Non-Debtor Defendants constituting a judgment or
finding against the Debtors, thereby causing the depletion of estate assets.

A. The Debtors’ Indemnification Obligations to the Non-Debtor Defendants
Establish an Identity of Interests Supporting the Stay of the Lawsuits.

21. As the Fifth Circuit has explained, “a formal tie or contractual indemnification” can
“create an identity of interests between the debtor and nondebtor” such that the automatic stay
should be extended. Reliant Energy Servs., 349 F.3d at 825; see also Nat’l Oilwell Varco, L.P.,

2013 WL 1948766, at *2, *5 (staying action against third parties because debtor’s indemnification

16 The Committee take issue with the fact that the automatic stay applies to the Non-Debtor Defendants where “the

liability of the nonbankrupt is not independent of the debtor’s liability and a judgment against the nonbankrupt
will be binding upon the debtor’s estate.” See Committee Obj., §29. Such is the binding command of the Fifth
Circuit, where (as is the case here) a debtor and nonbankrupt co-defendant have a “unitary interest.” Matter of
S.1. Acquisition, Inc., 817 F.2d 1142, 1148 (5th Cir. 1987). Indeed, the Committee cites no caselaw to the contrary.
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obligations to third parties created an identity of interests). The Debtors have met their burden
establishing an identity of interest based upon indemnification obligations.

22. Vargas, the Shannon Plaintiffs, and the Committee assert that “absolute indemnity”
is required for the automatic stay to apply to non-debtors. See Vargas Obj § 16; Shannon Obj., § 3;
Committee Obj., 9 19-26. Each of the Objectors cite to 4.H. Robins from the Fourth Circuit to
support their claim that the indemnifications must be “absolute.” However, a closer look reveals
that the concept of “absolute indemnity” does not require indemnity obligations to have no
qualifications or contingencies whatsoever, but merely that indemnity obligations exist.

23. The A.H. Robins court is very clear that where “a debtor and nondebtor are so bound
by statute or contract that the liability of the nondebtor is imputed to the debtor by operation of
law, then the Congressional intent to provide relief to debtors would be frustrated by permitting
indirectly what is expressly prohibited in the [Bankruptcy] Code.” 788 F.2d 994, 999 (4th Cir.
1986) (quoting In re Metal Center, 31 B.R. 458, 462 (D.Conn.1983)). The Fourth Circuit went on
to emphasize that “‘[c]learly the debtor’s protection must be extended to enjoin litigation against
others if the result would be binding upon the debtor's estate,” and this is so, whether the debtor is
a party or not.” Id.

24. Indeed, the Objectors fail to mention that just one year later, the Fourth Circuit
clarified it had “found that a stay was authorized under 11 U.S.C. § 362(a)(3) because [the
third-party defendant] might seek indemnification from [the debtor] for any damages it had to pay,
thus implicating the debtor’s property.” See In re A.H. Robins Co. Inc., 828 F.2d 1023, 1025 (4th
Cir. 1987); see also In re LTL MANAGEMENT, LLC, 638 B.R. 291, 312 (Bankr. D.N.J. 2022)

(“The Fourth Circuit's use of the word “might” suggests that conditional indemnification is

15



Case 24-90533 Document 897 Filed in TXSB on 01/10/25 Page 16 of 47

sufficient to trigger extension of automatic stay). Accordingly, the Fourth Circuit has made clear
that indemnity need not be “absolute” in the sense argued by the Objectors.

25. Although the Committee, the Shannon Plaintiffs, and Vargas cite to In re Divine
Ripe, L.L.C. in support of their contention that indemnification obligations to the Non-Debtor
Defendants must be “absolute,” such case does not discuss the concept of “absolute indemnity” in
any detail other than to merely cite to 4.H. Robins.!” These Objectors do not cite to any other case
law in support of their interpretation of “absolute immunity.” Moreover, this unsupported
interpretation of “absolute immunity” is self-serving and effectively renders the protection
meaningless, as very few indemnities lack some qualification or condition, such as exceptions for
fraud or gross negligence. Indeed, many states prohibit the sort of unconditional indemnity
insisted upon by such Objectors. '®

26. As set forth in more detail in the Motion, the Debtors’ indemnification obligations
to the Non-Debtor Defendants effectively render the Debtors the primary defendant in these
disputes, making a judgment against any of the Non-Debtor Defendants a judgment against the
Debtors, and thereby satisfying the Fifth Circuit’s test for application of the automatic stay.
Indeed, such an interpretation is consistent with the 4. H. Robins court’s express disapproval of the

opposite result. 788 F.2d at 1000 (explaining that where a “third-party defendant . . . was found

17 In re Divine Ripe, L.L.C., 538 B.R. 300, 312 (Bankr. S.D. Tex. 2015). In re Divine Ripe, L.L.C. stands merely
for the proposition that actions not directed against the debtor or the debtors’ property are not subject to stay.
1d. at 308.

See, e.g., Tex. Civ. Prac. & Rem. Code § 130.002 (invalidating agreements indemnifying a registered architect or
licensed engineer from liability for damage that results from defects or negligence in their plans and cause
personal injury, death, or property injury); Constable v. Northglenn, LLC, 248 P. 3d 714, 716—18 (Colo. 2011)
(explaining public policy precluded indemnification for an indemnitee's "intentional or willful wrongful acts"
based on Colorado’s Premises Liability Act § 13-21-115, C.R.S. (2010)); Austro v. Niagara Mohawk Power
Corp., 66 N.Y.2d 674, 676 (N.Y. 1985) (noting that indemnification agreements are unenforceable as violative
of public policy “to the extent that they purport to indemnify a party for damages flowing from the intentional
causation of injury”).
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to be entitled to indemnity from the debtor, [and] the court held that the situation was not such as
to qualify for a stay under section 362(a)(1) . . . [w]e do not accept such reasoning with its shocking
result and would find a stay under (a)(1) acceptable™).

B. Continuation of the Lawsuits Would Interfere with the Debtors’
Restructuring Efforts.

27. The Lawsuits against the Non-Debtor Defendants constitute attempts to “recover a
claim against the debtor” because the claims in the Lawsuits, whether asserted against the Debtors
or the Non-Debtor Defendants, are predicated on the Debtors’ purported prepetition conduct. If
plaintiffs in the Lawsuits are permitted to proceed against the Non-Debtor Defendants, the Debtors
will have no choice but to maintain a role in the Lawsuits (notwithstanding the automatic stay) or
risk facing collateral estoppel and res judicata concerns.

28. Accordingly, courts extend the automatic stay to litigation that “could interfere with
the reorganization of the debtor” or “would frustrate the statutory scheme of chapter 11, or
diminish the debtor’s ability to formulate a plan of reorganization.” In re W.R. Grace & Co., 115
F. App’x 565, 570 (3rd Cir. 2004) (internal citations omitted); see also In re Philadelphia
Newspapers, LLC, 407 B.R. 606, 614 (E.D. Pa. 2009) (holding that refusal to extend the stay to
non-debtor parties would divert “the time and energy of key personnel from the reorganization
effort at a critical time in the formulation of the plan”); Calpin Corp. v. Nev. Power Co., 354 B.R.
45,50 (Bankr. S.D.N.Y. 2006) (extending stay where the liability of the non-debtor was contingent
on the liability of the debtor, the debtor risked being subject to collateral estoppel, the debtor was
required to indemnify the non-debtor defendant, and continuance of the cases would distract key
personnel from the debtor’s reorganization efforts). The continuation of the Lawsuits against the
Non-Debtor Defendants implicates the Debtors’ interests, would interfere with the Debtors’

restructuring efforts, and should be stayed accordingly.
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III. The Debtors Need Not Satisfy the Burden for a Preliminary Injunction Under
Section 105(a) to Extend the Automatic Stay to Non-Debtor Defendants.

29. The Debtors are not seeking an injunction, nor need they do so.!” The Fifth Circuit
has long held that the automatic stay may be extended to third-party defendants pursuant to
section 362 of the Bankruptcy Code when “there is such identity between the debtor and the
third-party defendant and that a judgment against the third-party defendant will in effect be a
judgment or finding against the debtor.” Reliant Energy Servs., 349 F.3d at 825 (quoting A.H.
Robins, 788 F.2d at 999).2°

30. Indeed, the Fifth Circuit has long acknowledged that automatic stays pursuant to
section 362 of the Bankruptcy Code and stays pursuant to section 105 of the Bankruptcy Code and
the Court’s inherent equitable powers are separate and distinct stays invoking different analyses.?!
See Matter of S.1. Acquisition, Inc., 817 F.2d at 1146 n. 3 (“We do not address the propriety of a
stay against Eastway’s state court action based upon section 105 or the bankruptcy court's inherent
equitable powers because S.I.A. did not ask the bankruptcy court to act on either of these grounds.
Our decision will be limited to whether either section 362(a)(1) or 362(a)(3) automatically stayed
Eastway’s entire action in Texas state court against the debtor, S.I.A., and its codefendants.”); see

also Edwards v. Armstrong World Indus., Inc., 6 F.3d 312, 31620 (5th Cir. 1993) (analyzing the

The Committee mistakenly asserts that “the Debtors have sought to bring the Stay Motion as a contested matter
under Fed. R. Bankr. P. 9014. . . .” Committee Obj., § 3. The Motion, or the corresponding interim order,
however, contain no reference to, or in any way assert relief under, such statutory provision.

20 Indeed, the Fifth Circuit recognized the 4.H. Robins test over twenty years ago in Arnold v. Garlock, Inc. 278

F.3d 426, 436 (5th Cir. 2001). Although the Fifth Circuit declined to extend section 362 of the Bankruptcy Code
to non-debtors in Arnold, the court based its decision on the fact that (unlike here) no claim of a formal tie or
contractual indemnification had been made to create an identity of interests between the debtor and non-debtor.
1d.

2l Thus, the Committee’s assertion that the Debtors must seek relief under section 105(a) of the Bankruptcy

disregards applicable authority in the Fifth Circuit making clear that extending the stay to non-debtor defendants
under the authority of section 362 of the Bankruptcy Code is sufficient. Committee Obj., 9 1-2. Moreover,
Shannon Plaintiffs’ contention that the requested relief is a “disguised injunction” does not apply to these
circumstances. See Shannon Obj. 4 1, 9-12.
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potential stay of execution of a supersedeas bond under both sections 105 and 362 of the
Bankruptcy Code), rev'd sub nom. Celotex Corp. v. Edwards, 514 U.S. 300, 315 (1995) (Stevens,
J., dissenting) (“[N]either the automatic stay of proceedings against the debtor pursuant to § 362(a)
of the Bankruptcy Code nor the Bankruptcy Judge’s October 17, § 105(a) stay restrained Edwards
from proceeding against Northbrook to enforce Northbrook’s obligations under the bond.”).??

31. Thus, there is no need for this Court to extend the automatic stay under its equity
jurisdiction pursuant to section 105 of the Bankruptcy Code. As section 105(a) of the Bankruptcy
Code has not been implicated by the Debtors, nor need they do so, there is no need to set forth and
satisfy preliminary-injunction factors. Simply put, governing law does not require a specific action

to extend the automatic stay to the Non-Debtor Defendants.?’

22 Furthermore, courts in other jurisdictions have also held that section 362 is an independent basis for the extension

of the automatic stay to non-debtors. See e.g., In re A.H. Robins Co (A.H. Robins Co. v. Piccinin), 788 F.2d 994,
1001-003 (4th Cir. 1986) (discussing each different source of authority to stay a proceeding against non-debtor
co-defendants in a separate section of the decision); Queenie, Ltd. v. Nygard Int'l, 321 F.3d 282, 287-288 (2d Cir.
2003) (finding independent grounds under 362 to extend the stay to non-debtors, then noting “the bankruptcy
court's authority to stay the litigation was invoked not only under section 362(a) but also under section 105”);
Inre LTL MANAGEMENT, LLC, 638 B.R. at 300 (“In this Court's view, ample authority exists to conclude that
§ 362(a), § 105(a), or a court's inherent powers can each serve as independent bases for extension of a stay to
nondebtor third parties.”); In re Brier Creek Corp. Ctr. Assocs. Ltd., 486 B.R. 681, 693 (Bankr. E.D.N.C. 2013)
(“The ‘unusual circumstances’ exception to § 362(a)(1), and an injunction pursuant to the court's powers under §
105, are two separate and distinct grounds on which the court can stay non-debtor litigation.”); In re Roman Cath.
Diocese of Rockville Ctr., New York, 651 B.R. 622, 654-55 (Bankr. S.D.N.Y. 2023) (“In nearly every case cited
by the Debtor, the courts found that the actions at issue were stayed pursuant to section 362 in the first instance
and granted an injunction on the additional basis of authority conferred by section 105(a).”) (collecting cases).

23 The authority to which the Shannon Plaintiffs cite in support for the need for a “specific action” before the

automatic stay may be applied to non-debtor defendants is inapplicable to, or easily distinguishable from, these
circumstances. For example, Monson v. McClenny, Moseley & Assocs., PLLC does not hold that section 105 of
the Bankruptcy Code or equitable powers must be exercised by the bankruptcy court to extend the protections of
section 362 of the Bankruptcy Code to non-debtor defendants. 2024 WL 4719892 2024, U.S. Dist. LEXIS 204784
(S.D. Tex. June 24, 2024). Monson involved two non-debtor co-defendants independently asserting that the
automatic stay applies to claims against them in the absence of the bankruptcy court taking any action to
specifically extend the stay to them. Id. at *1. Monson is clearly distinguishable to these circumstances where
this Court has taken express action by entering an order granting the Motion on an interim basis, thereby expressly
extending the automatic stay to non-debtors.

Likewise, in Everitt v. Pneumo Abex, LLC, a non-debtor third party independently sought an order from the
bankruptcy court extending the automatic stay to such non-debtor, a request that was rejected by the bankruptcy
court. 703 F. Supp. 2d 630, 638 (S.D. Miss. 2009). Again, in this case, such an extension of the automatic stay
to non-debtor defendants has been expressly granted by the court pursuant to section 362(a) of the Bankruptcy
Code.
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IV.  The Remaining Objections Should be Overruled.
A. The Wright Plaintiffs’ Lawsuits Are Properly Subject to the Automatic Stay.

32. Each of the Wright Plaintiffs’ Lawsuits should be stayed because they are either an
“act to obtain possession of property of the estate” or the Debtors are the “real party defendant.”
First, the Lawsuits against the Debtors’ employees should be stayed for the reasons stated in
Section I of this Reply. The Lawsuits initiated by Lonnie Wright, Cedric Stewart, and Eugene
Miller are covered by the Debtors’ 2023-2024, 2024-2025, and 2022-2023 insurance policies,
respectively. See Seitz Decl., 49 23, 26, 30. The Debtors’ employees, Dr. Mathew Micelli, Joseph
Walsh, Dr. Rajinder Malhi, Gabrielle Nalley, and Dr. Sathiavathi Natarajan,?* are covered by such
insurance policies, and the Debtors therefore cover the defense costs related to these Lawsuits.?

33.  Second, the Lawsuits against two PC Physicians should be stayed because the
Debtors owe indemnification obligations to the PC Physicians pursuant to the Management
Services Agreement, effective as of September 1, 2015, by and between Correct Care Solutions,
LLC (n/k/a Debtor Wellpath LLC), as Manager, and Midwest Center, P.C., as the Company

(the “Midwest Center, P.C. MSA”).?® See Midwest Center, P.C. MSA, § 13.1.

Finally, the court /n re Bidermann Indus. U.S.A., Inc. v. Zelnik notes that courts are split on whether the automatic
stay automatically applies to non-debtors. 200 B.R. 779, 782 (Bankr. S.D.N.Y. 1996). Such is not the case here
where the Debtors requested the extension of the automatic stay pursuant to section 362 of the Bankruptcy Code,
and the court granted such an extension. As a result, the automatic stay was never automatically applied to
non-debtor defendants

24 Dr. Marty Cole, a defendant in the Lawsuit brought by Eugene Miller, is not employed by the Debtors. The

Debtors submit that they owe no indemnification obligations to Dr. Cole. As a result, the automatic stay does not
apply to Dr. Cole, and the Lawsuit should not be stayed as to such defendant.

25 Although certain of the Non-Debtor Defendants, Dr. Rajinder Malhi, Dr. Mathew Miceli, and Dr. Sathiavathi
Natarajan, in the Wright Plaintiff’s Lawsuits are also covered by PAJUA policies, pursuant to agreements
(attached hereto as Exhibits A—C), the Debtors are responsible for half of the defense costs with respect to
Dr. Rajinder Malhi, Dr. Mathew Miceli and Dr. Sathiavathi Natarajan and the Wright Plaintiffs’ Lawsuits. See

also Seitz Decl., 9 22.
26 Due to confidentiality concerns, the Professional Corporation management services agreements referenced herein

have been designated as confidential and are not attached hereto.
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34, The Wright Plaintiffs argue that application of the stay is immaterial here as the
Debtors’ indemnify obligations “merely serve to transfer identity of the payee in the event of a
judgment of settlement,” but that is not the applicable standard.?’ See Wright Obj. 9. This Court
need only look to determine whether a judgment against a third party defendant will in effect be a
judgment against the debtor. Reliant Energy Servs., Inc. v. Enron Canada Corp., 349 F. 3d. 816,
825 (5™ Cir. 2003). As prosecution of such action will ultimately require recovery from the
Debtors, the Wright Plaintiff’s litigation should be stayed.

B. The Vargas Lawsuit Should Be Stayed As to Non-Debtor Defendant the GEO
Group.

35. While the Debtors agree with Vargas and the United States that the automatic stay
is not properly applied as to the United States, the Vargas Lawsuit should be stayed as to the GEO
Group. In the underlying action, the claims made against Debtor Wellpath LLC and the GEO
Group are identical. Counts IV and V of Vargas’s complaint (for violation of detention standards
and negligence) name both Debtor Wellpath LLC and the GEO Group as defendants and accuse
both parties of wrongdoing based on identical alleged conduct. See Vargas v. United States of
America, et al., Case No. 5:23-cv-00380-JWH-SP (C.D. Cal. 2023) [Docket No. 1] (the “Vargas
Complaint™), at 2627, attached hereto as Exhibit D.

36. Accordingly, the Lawsuit should be stayed as to the GEO Group because if Vargas
is permitted to proceed against the GEO Group, the Debtors will have no choice but to maintain a
role in the Lawsuit or risk facing collateral estoppel and res judicata concerns. Furthermore,

continued litigation would force key employees of the Debtors, including the Debtors’ limited in-

27 This same argument is also made by Bradley. See Bradley Obj. 4 12.
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house legal team, to stay involved in the day-to-day management of the Lawsuit, rather than
maintaining focus on the Debtors’ restructuring efforts, to the detriment of all parties in interest.

C. The Major Objection Should Be Denied.

37. The automatic stay should apply to Non-Debtor Defendant Dr. Herbik in the Major
Lawsuit. Dr. Herbik is insured under a PAJUA claims-made policy which became effective
March 15, 2021, with a September 1, 2014, retroactive date. Pursuant to agreement (attached
hereto as Exhibit E), the Debtor is responsible for half of the defense costs with respect to
Dr. Herbik. As the Debtors have the obligation to pay such costs, a sufficient identity of interest
has been established. Failure to apply the automatic stay to Dr. Herbik would result in an
unnecessary expenditure of the estate and use of the Debtors’ property. The fact that Wellpath is
not a named defendant in the Major Lawsuit does not lessen this fact or diminish the need for the
automatic stay to apply to this Non-Debtor Defendant.?®

38. The Major Lawsuit should also be stayed as to Non-Debtor Defendants James
Bright and Dr. Herbik. In connection with the Major Lawsuit, the Debtors’ employees are covered
by the Debtors’ 2022-2023 insurance policies, and the Debtors bear sole responsibility for all
defense costs related to this Lawsuit. See Supplemental Seitz Decl., 9 12.

39. Additionally, the Major Lawsuit should be stayed as to the Commonwealth of

Pennsylvania defendants. Wellpath (f/k/a Correct Care Solutions, LLC) is party to that certain

Contract for Corrections Health Care Services (the “PA DOC Contract”),?’ whereby Wellpath has

agreed to provide correctional health care services for the Commonwealth of Pennsylvania.

28 The draft final order to be proffered to this Court in support of the Motion shall make clear the application of the

automatic stay to Non-Debtor Defendants regardless of whether the Debtors are named parties to such litigation.
2 To avoid the disclosure of sensitive competitive and proprietary information, the customer agreements referenced

herein have been designated as confidential and are not attached hereto.
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Pursuant to the PA DOC Contract, Wellpath is also required to indemnify the city and its
employees, Michael Edwards, William Nicholson, and Laurel R. Harry, for claims related to
medical care:

The Contractor shall hold the Commonwealth harmless from and

indemnify the Commonwealth against any and all third party claims,

demands and actions based upon or arising out of any activities

performed by the Contractor and its employees and agents under this

Contract, provided the Commonwealth gives Contractor prompt
notice of any such claim of which it learns.

PA DOC Contract, at 75. Accordingly, Counts Il and V of Major’s complaint (each for deliberate
indifference to serious medical needs) are claims for which the Debtors may owe indemnification
to the Commonwealth and its employees. See Major Obj., Ex. A at 19-20, 24-25. Accordingly,
the Lawsuit should be stayed as to these claims.*® If Major is permitted to proceed against any of
the defendants as to such counts, the Debtors will be required to pay defense costs and maintain a
role in the Lawsuit or risk facing collateral estoppel and res judicata concerns.

40. Moreover, the arguments made in the Major Objection regarding this Court’s
jurisdiction to liquidate Major’s claims are inapplicable here. See Major Obj. q 419-20. This
Court is not being sought to adjudicate any underlying claims in the Major Lawsuit, or any other
Lawsuit. Pursuant to the Motion, the Debtors only seek to stay Lawsuits as to Non-Debtor
Defendants for a limited period. For the reasons stated herein and in the Motion, the Major
Objection should be overruled.

D. The Vinson Lawsuit Should be Stayed as to the Debtor and Its Employee.

41. The Vinson Lawsuit should be stayed in its entirety. In the underlying action, the

claims made against Debtor Wellpath LLC and its employee, Sharon Rice, are identical. Count I

30 For the avoidance of doubt, Counts L, I1I, and IV are not claims which the Debtors owe indemnification obligations

for or, in the alternative, such counts are made against parties to which the Debtors do not owe indemnification
obligations. Accordingly, such claims should not be subject to the automatic stay.
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of Vinson’s complaint (for wrongful death and negligence) name both Debtor Wellpath LLC and
Sharon Rice as defendants and accuse the Debtor of wrongdoing based on identical alleged
conduct. See Vinson Obj., Ex. A at 18-19. In addition, Debtor Wellpath LLC is paying for the
employee’s defense pursuant to the 2022-2023 insurance policies. See Seitz Decl., § 23. The
Debtors therefore cover the defense costs related to this Lawsuit. Accordingly, the Lawsuit should
be stayed as to the Debtor’s employee as there is a more than sufficient identify of interest between
the Debtor and Sharon Rice.

42. Additionally, the Vinson Lawsuit should be stayed as to the City of Norfolk
defendants. Wellpath (f/k/a Correct Care Solutions, LLC) is party to an agreement (the “City of

Norfolk Agreement”), whereby Wellpath has agreed to provide comprehensive medical, dental,

and mental health care to the inmates of the Norfolk City Jail. Pursuant to the City of Norfolk
Agreement, Wellpath is also required to indemnify the city and its employees:

The Contractor shall indemnify and hold harmless the NSO, and its
representatives from and against losses and claims, demands, suits,
actions, payments and judgments arising from personal injury or
otherwise, brought or recovered against the NSO or its
representatives by reason of any negligent act or omission of the
Contractor, its agents, servants or employees, in the execution of the
contracted work, including any and all expense, legal and otherwise,
incurred by the NSO or its representatives in the defense of any
claim or suit.

Accordingly, Wellpath’s indemnification obligations to the City of Norfolk effectively render the
Debtors the primary defendant in these disputes, making a judgment against the City of Norfolk a
judgment against the Debtors. As a result, the City of Norfolk and it employees, as well as the
Debtor’s employee, Sharon Rice, are Non-Debtor Defendants protected by the Motion and the

Interim Stay Extension Order and the Vinson Objection should be overruled.
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E. The Debtors Share an Identity of Interests with the Non-Debtor Defendant in
the Reichart Lawsuit.

43. The Reichart Lawsuit should be stayed as to Nicola S. Wiener, the representative
of the estate of deceased Debtor’s employee, Dr. Steven Wiener. In the underlying action, the
claims made against Debtor Wellpath LLC and its employee are identical. Count II of Reichart’s
complaint (for deliberate indifference to serious medical needs) name both Debtor Wellpath LLC
and its employee as defendants and accuse the Debtor of wrongdoing based on its employee’s
alleged conduct. See Reichart Obj., Ex. 1 at 15-17. Accordingly, the Lawsuit should be stayed as
to the Debtor’s employee. If Reichart is permitted to proceed against the Debtor’s employee, the
Debtors will have no choice but to continue paying defense costs and maintain a role in the Lawsuit
or risk facing collateral estoppel and res judicata concerns. !

F. The Young Objection Should Be Overruled.

44. The Young Objection alleges that the Debtor Correctional Healthcare
Companies, LLC (f/k/a Correctional Healthcare Companies, Inc.) has no role or standing in
Young’s appeal to the Tenth Circuit Court of Appeals. See Young Obj. 4 2. The Young Parties
argue that allowing argument before the Tenth Circuit will have no economic or other impact upon
the Debtors. Id. The Debtor, however, is named as the defendant-appellee and has taken an active
role in the appeal. For example, the Debtor has filed a motion to dismiss the appeal and would
need to appear at and participate in upcoming oral arguments to advance and protect their interests.

45. This is not an issue of whether the automatic stay should be extended against Non-
Debtor Defendants. This is an action directly against the Debtors, where there is no question that

the automatic stay applies. Thus, the Debtors will have no choice but to continue paying defense

31" Pursuant to agreement (attached hereto as Exhibit F), the Debtor is responsible for half of the defense costs with

respect to Dr. Steven Wiener and the Reichart Lawsuit. See also Seitz Decl., 4 22.
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costs and maintain a role in the Lawsuit if the appeal were allowed to continue. Consequently, the
Young Lawsuit should remain stayed, and the Young Objection should be overruled.

G. The Pizarro Lawsuit Implicates Property of the Estate and Should be Stayed
in Part.

46. The Lawsuit related to the Pizzaro Objection involves Debtor Wellpath, Wellpath’s
employees, Dr. Jerome Norton and Helene Bishop, New York Correct Care Solutions Medical
Services, P.C. (“NYCCS”), Westchester County and the United States.’’ Wellpath and its
employees in Pizarro’s Lawsuit are covered by the Debtors’ 2023-2024 insurance policies, and the
Debtors therefore cover the defense costs related to this Lawsuit. See Supplemental Seitz
Decl., 9§ 15.

47. As set forth in the Motion and the PC Motion, continuation of Lawsuits against the
Professional Corporations would implicate property of the Debtors’ estates. NYCCS is a
Professional Corporation and covered by the PC Motion, and Pizzaro’s Lawsuit should be stayed
as to NYCCS. Indeed, the Debtors owe indemnification obligations to NYCCS pursuant to the
Management Services Agreement, effective as of September 1, 2019, by and between Debtor
Wellpath LLC, as Manager, and New York Correct Care Solutions Medical Services, P.C., as the
Company (the “NYCCS MSA”). See NYCCS MSA, § 5.2.

48. NYCCS provides services to Westchester County pursuant to that certain Services
Agreement between the County of Westchester and NYCCS (as amended, modified, or

supplemented from time to time, the ‘“Westchester County Services Contract”) dated

32 The Debtors maintain that the United States is not a Non-Debtor Defendant, as no indemnification obligations or

related claims exist. Accordingly, the Lawsuit should not be stayed as to the United States.
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September 30, 2019. Pursuant to the Westchester County Services Contract, NYCCS is obligated

to indemnify Westchester County:
[E]xcept for the amount, if any, of damage contributed to, caused
by, or resulting from the willful misconduct or negligence of the
County, its agents, employees, or contractors, [NYCCS] shall
indemnify and hold harmless the County, its officers, employees,
agents, and elected officials from and against any and all liability,
damage, claims, demands, costs, judgments, fees, attorney’s fees or
loss which may be made or instituted against them by reason of
claims related to health care, including deprivation of constitutional
rights and/or personal injury (including death) to any person or
damage to property to the extent arising out of the willful
misconduct or negligence of [NYCCS] or its agents or employees or
arising directly or indirectly out of the performance or failure to
perform hereunder by [NYCCS] or third parties under the direction
or control of [NYCCS].

Westchester County Services Contract, § 7.

49. Debtor Wellpath LLC, by and through the NYCCS MSA, is obligated to indemnify
NYCCS for legal expenses it may incur as a result of providing services pursuant to the NYCCS
MSA. NYCCS, by and through the Westchester County Services Contract, is obligated to
indemnify Westchester County for legal expenses it may incur as a result of providing services
pursuant to the Westchester County Services Contract. By virtue of the NYCCS MSA and the
Westchester County Services Contract, the Debtors are ultimately liable for legal expenses
incurred by Westchester County.

50. As a result thereof, Wellpath’s employees, Dr. Jerome Norton and Helene Bishop,
as well as NYCCS and Westchester County, are Non-Debtor Defendants encompassed by the

protections of the Interim Stay Extension Order. The Pizarro Objection should be denied with

respect to such Non-Debtor Defendants.
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H. The Deppe Lawsuits Implicate Property of the Estate and Therefore Should
Be Stayed.

51. The Lawsuits related to the Deppe Objection involve Non-Debtor Defendants
California Forensic Medical Group, Inc. and their employees (collectively, “CFMG”) and Shasta

County, California and their employees (collectively, “Shasta County”). As described in the

Motion and the PC Motion, continuation of Lawsuits against the Professional Corporations would
implicate property of the Debtors’ estates. CFMG is a Professional Corporation and covered by
the PC Motion and relief granted with respect to same. Pursuant to the CFMG MSA, attached to
the Omnibus Lift Stay Objection as Exhibit A, Wellpath LLC is obligated to indemnify CFMG:

The [Debtors] will indemnify, defend and hold harmless the
Management Company, its Affiliates and their respective directors,
managers, officers, equity holders, employees, agents (including the
Management Company Representative), successors and permitted
assigns (collectively, the ‘Management Company Indemnified
Parties’) from and against all losses, liabilities, demands, claims,
actions or causes of action, regulatory, legislative or judicial
proceedings or investigations, assessments, levies, fines, penalties,
damages, costs and expenses (including reasonable attorneys’,
accountants’, investigators’ and experts’ fees and expenses)
incurred in connection with the defense or investigation of any claim
... sustained or incurred by any Management Company Indemnified
Party arising from or related to illegal activity, intentional
misconduct, negligence or breach of this Agreement by the
Company and its directors, managers, officers, equity holders,
employees, agents, successors and permitted assigns (the ‘Company
Indemnified Parties’).

CFMG Management Services Agreement, § 7.1.

52. CFMG provides services to Shasta County pursuant to that certain Personal
Services Agreement Between the County of Shasta and California Forensic Medical Group, Inc.
dated June 2016 (as amended, modified, or supplemented from time to time, the “Shasta County

Services Contract™).
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53. Pursuant to the Shasta County Services Contract, CFMG is obligated to indemnify
Shasta County:

To the fullest extent permitted by law, Contractor shall indemnify
and hold harmless County, its elected officials, officers, employees,
agents, and volunteers against all claims, suits, actions, costs,
expenses (including, but not limited to, reasonable attorney's fees of
County Counsel and counsel retained by County, expert fees,
litigation costs, and investigation costs), damages, judgments, or
decrees arising from the work or the provision of services
undertaken pursuant to this agreement by Contractor, or by any of
Contractor's subcontractors, any person employed under Contractor,
or under any subcontractor, or in any capacity, except when the
injury or loss is caused by the sole negligence or intentional
wrongdoing of County.

Shasta County Services Contract, § 12.

54. Debtor Wellpath LLC, by and through the CFMG MSA, is obligated to indemnify
CFMG for legal expenses it may incur as a result of providing services pursuant to the CFMG
MSA. CFMG, by and through the Shasta County Services Contract, is obligated to indemnify
Shasta County for legal expenses it may incur as a result of providing services pursuant to the
Shasta County Services Contract. By virtue of the CFMG MSA and the Shasta County Services
Contract, the Debtors are ultimately liable for legal expenses incurred by Shasta County. Indeed,
Shasta County tendered its defense in the Lawsuit styled Deppe et al. v. Cnty. of Shasta et al., Case
No. 2:22-cv-00187-DAD-JDP (E.D. Cal.) to Wellpath, and Wellpath accepted the tender as

outlined in the letter agreement attached hereto as Exhibit G (the “Shasta County Tender

Acceptance Letter”). As a result thereof, CFMG and Shasta County are Non-Debtor Defendants

encompassed by the protections of the Motion and the Interim Stay Extension Order.
55. Moreover, Shasta County is a client of the Debtors. Shasta County has a
non-delegable duty to provide medical care to its detainees, so any findings against the Debtors or

Shasta County could be imputed to the other party. As a result, allegations against Shasta County
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and the Debtors are inextricably intertwined such that severance of such claims would be
inappropriate. Accordingly, the Deppe Lawsuits are properly subject to the automatic stay as to
all defendants and the Deppe Objection should be denied.

L The Michigan Lawsuit Should Be Stayed in Its Entirety.

56. The Lawsuit related to the Michigan Objection is properly stayed. The Debtors are
required to indemnify Grand Prairie Healthcare Services, P.C. (“Grand Prairie”) for any
“assessments, losses, costs, expenses, interest, fines, penalties, actual or punitive damages” related
to the Lawsuit pursuant to the Management Services Agreement by and between Wellpath LLC

and Grand Prairie, effective as of January 1, 2019 (the “Grand Prairie MSA”). See Grand Prairie

MSA, § 5.2.

57.  Furthermore, Debtor Wellpath LLC has made multiple good faith attempts to
provide Michigan with the HIPAA compliant files referenced in the Michigan Objection and has
continued to provide reporting on a post-petition basis in the ordinary course of business.
See Michigan Obj., q 8. Accordingly, the Michigan Lawsuit should remain stayed as to both the
Debtors and Grand Prairie. In addition, the Debtors will continue to fulfill reporting obligations,
and will continue discussions with Michigan to resolve formatting issues as to such reporting, in
the ordinary course of business without the need for further order from this Court.

J. The Bradley Lawsuits Should Be Stayed As to Certain Non-Debtor
Defendants.

58.  Bradley filed two Lawsuits against Debtor Wellpath LLC. See Bradley v. Kane

Cnty. Sheriff’s Office, et al., Case No. 23-cv-05019 (N.D. I1l. 2023) (the “Kane County Case”);

Bradley v. Ronald Hain, et al., Case No. 23-cv-05020 (N.D. IIl. 2023) (the “Hain Case”).
First, the Kane County Case should remain stayed as to Debtor Wellpath LLC. The Debtors do

not assert the automatic stay as to any other defendants in the Kane County Case. Second, Debtor
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Wellpath LLC was granted its motion to dismiss the claim against it in the Hain Case. See Opinion
and Order, Bradley v. Ronald Hain, et al., Case No. 23-cv-05020 (N.D. I11. 2023) [Docket No. 62].
Accordingly, the Debtors have no interest in the Hain Case, and it should not be stayed. The
Bradley Objection should therefore be overruled.

59. Moreover, Bradley states that he is in the process of “filing another claim against
the Debtors, specifically Wellpath LLC and several employees.” See Bradley Obj. § 4. The
Court’s November 11, 2024, order enforcing the Motion on an interim basis [Docket No. 69], as
well as the automatic stay, prevents Bradley from filing such lawsuit against not only the Debtors
but their employees.

K. The Hill Lawsuits Should Be Stayed In Part.

60. The Hill Plaintiffs filed two separate Lawsuits against Debtor Wellpath LLC in
Georgia state court. See Hill v. Wellpath LLC, et al., Case No. 21A4173, in the State Court of
DeKalb County, State of Georgia (the “Manning Case™); O ’Neal v. Wellpath LLC, et al., Cases
No. 24-A-2129, in the State Court of DeKalb County, State of Georgia (the “Capes Case”).

61. The Manning Case should be stayed with respect to not only the Debtor, but its
three employees, Tinisha Tiffany Ransome, William Brown and Denise S. Reid. These employees
are covered by the Debtors’ 2019-2020 insurance policies, and the Debtors cover all defense costs
related to this Lawsuit as all third-party insurance has been exhausted. As a result thereof, the
Debtors’ obligations to its employees effectively render the Debtors the primary defendant in the
Manning Case and would deplete estate resources.

62.  Likewise, the Capes Case should be stayed with respect to Debtor Wellpath LLC,

as well as the other three Non-Debtor Defendants.* In particular, defendant Johnetta M. Collins

33 Pursuant to the Deputies Order, the automatic stay was modified to allow the Deputies’ continuation of the Capes

Case for the sole purpose of litigating whether the doctrine of official immunity under Georgia state law requires
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is an employee of the Debtors, and her defense is being paid for by the Debtors under the 2022
fronting policy and subject to the insurance obligations already described in this Reply.

63. Although Dodou M. Jones and Andelson Maxim are not the Debtors’ employees,
the Debtors understand that they are employees of Cobb County, Georgia, a customer of the
Debtors. Pursuant to the terms of the agreement between the Debtors and the county (as amended,

modified, or supplemented from time to time, the “Cobbs County Agreement”), the Debtors have

indemnification obligations to the county and the claims with respect to such employees could be
tendered to the Debtors. See Cobb County Agreement, § 6.3 (“To the fullest extent permitted by
law, [Wellpath] shall defend, indemnify and hold harmless the Sheriff, the County, and the Sheriff
and the County's elected and appointed officials, officers, [and] employees . . . from and against
any and all . . . liability of any kind whatsoever, . . . to the extent caused by . . . [Wellpath]. .. .”).
Thus, a sufficient identity of interest exists between the Debtors and the three Non-Debtor
Defendants in the Capes Case. The Hill Objection should be denied.

L. The Shannon Lawsuit Should Be Stayed In Part.

64.  The Shannon Plaintiffs’ arguments related to “absolute immunity,” “disguised
injunction,” and a nationwide stay are addressed elsewhere in this Reply. Additionally, as set forth
below, the Shannon Plaintiffs’ Lawsuits should be stayed in part.

1. Certain of the Shannon Lawsuits Implicate Only Debtors and Are
Therefore Not Implicated by the Motion.

65.  Five of the Lawsuits asserted by the Shannon Plaintiffs do not implicate any
Non-Debtor Defendants. See Alameda Cnty. Male Prisoners, et al. v. Alameda Cnty. Sheriff’s

Office, et al., Case No. 3:19-cv- 07423-JSC (N.D. Cal.); C.R.A et al. v. Fresno Cnty. et al.,

dismissal of such claims against the Deputies. See Deputies Order, § 1. For the avoidance of doubt, the automatic
stay was not modified as to any party to the Capes Case other than the Deputies or with respect to any other issues
in the Capes Case. Id. atq 2.
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Case No. 2:23- 00672 (E.D. Cal.); O’Neil v. Las Vegas Metro. Police Dep’t et al., Case No. 2:22-
cv-00474-ART-NJK (D. Nev.); Reynolds et al. v. Cnty. of Madera et al., Case No. 1:23-cv-00538
(E.D. Cal.); Yang et al. v. Cnty. of Yuba et al., Case No. 2:23-cv-00066- TLN-JDP (E.D. Cal.).
Such lawsuits only implicate the Debtors. At present, the Shannon Plaintiff’s have not sought
relief from this Court to modify the automatic stay to pursue these five Lawsuits against the
Debtors. Accordingly, these Shannon Plaintiffs’ Lawsuits are not affected by the Motion, and the
Shannon Plaintiff’s Objection should therefore be denied.

2. The Majority of the Shannon Lawsuits Are Properly Stayed as to the
Debtors and their Employees.

66. Many of the Lawsuits filed by the Shannon Plaintiffs are properly stayed as to the
Debtors and their employees. See 4.G. v. Tulare Cnty., et al., 1:23-cv-00500-JLT-SKO (E.D. Cal.)
(the “A.G. Case”); Balliet v. Luzerne Cnty. et al., Case No. 3:22-cv- 02032 (M.D. Penn.)
(the “Balliet Case™); Bush et al. v. Luzerne Cnty. et al., Case No. 23-cv- 01152 (M.D. Penn.)
(the “Bush Case™); Curtis v. Lackawana Cnty. et al., Case No. 3:23-cv-02092-JFS (M.D. Penn.)
(the “Curtis Case”); Desir v. Sheriff Gregory Tony et al., Case No. 0:23-cv- 60499 (S.D. Fla.)
(the “Desir Case™); Esparza v. Wellpath, LLC et al., Case No. 23-cv-02161-JCM-VCF (D. Nev.)
(the “Esparza Case™); Fahrni et al. v. Tulare Cnty., et al., 1:23-cv-01265- KES-SAB (E.D. Cal.)
(the “Fahrni Case”); Hirsch v. Will Cnty., et al., Case No. 19-CV-7398 (N.D. Ill.) (the “Hirsh
Case”); Johnston et al. v. Cnty. of Ventura, et al., 2:23-cv- 05902 (C.D. Cal.) (the “Johnston
Case”); J.S. et al. v. Cnty. of Fresno et al., Case No. :23-cv- 01070-NODJ-EPG (N.D. Cal.)
(the “].S. Case”); K.C. et al. v. Alameda Cnty., et al., 4:22-cv-01817- DMR (N.D. Cal.) (the “K.C.
Case”); Laurel v. Cnty.of Alameda, et al., Case No. 3:24-cv- 04427 (N.D. Cal.) (the “Laurel
Case”); McCullough v. Clinton Cnty. et al., Case No. 4:23- cv-00171 (M.D. Penn.)

(the “McCullough Case™); Moone v. Bd. of Cnty. Comm’rs of the Cnty. of San Juan et al., Case
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No. 1:21-cv-01130 (D. N.M.) (the “Moone Case’); Ontiveros v. Bd. of Cnty. Comm'rs of San Juan,
et al., Case No. D-1116-CV-2023-01315 (11th Judicial District Court for N.M.) (the “Ontiveros
Case”); Polachek v Luzerne Cnty. et al., Case No. 23-cv- 01545 (M.D. Penn.) (the “Polachek
Case”); Pugh v. Wellpath, LLC et al., 3:23-cv-03677-CRB (N.D. Cal.) (the “Pugh Case”); Roberts
et al. v. Wellpath, LLC et al., Case No. 3:23-cv- 03662 (N.D. Cal.) (the “Roberts Case”); Smith et

al. v. Bains et al., Case No. 24-cv-02102- TWT (N.D. Ga.) (the “Henrietta Smith Case”); Smith v.

Las Vegas Metro. Police Dep’t et al., Case No. 23-cv-00092 (D. Nev.) (the “Mary Smith Case™).

67. With respect to all such employees of the Debtors, the Lawsuits should be stayed
for the reasons stated in Section I of this Reply. In particular, the A.G. Case is stayed as to Debtor
Wellpath and should be stayed to Wellpath’s former employees, Dr. Andrew P. Ho and Dr. Alla
Liberstein.** In connection with the A.G. Case, Wellpath and its employees are covered by the
Debtors’ 2022-2023 insurance policies, and the Debtors therefore cover the initial defense costs
related to this Lawsuit. See Supplemental Seitz Decl., 4 12.

68. The Balliet Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current and former employees, Holly Green, Nelson lannuzzi and Jade Talarico.?® In
connection with the Balliet Case, Wellpath and its employees are covered by the Debtors’
2022-2023 insurance policies, and the Debtors therefore are responsible for the initial defense costs

related to this Lawsuit. See id.

3 Jose Sanchez Perez, James Dillon, and Rodrigo Deochoa, defendants in the A.G. Case, are not employed by the

Debtors. The Debtors submit that they owe no indemnification obligations to such defendants or Tulare County
in connection with the A.G. Case. As a result, the automatic stay does not apply to Jose Sanchez Perez, James
Dillon, Rodrigo Deochoa, or Tulare County, and the A.G. Case should not be stayed as to such defendants.

35 C.O. Robert Calvey, Lt. Kate Romiski, and C.O. William Wilk, defendants in the Balliet Case are not employed
by the Debtors. The Debtors submit that they owe no indemnification obligations to such defendants or Luzerne
County in connection with the Balliet Case. Thus, the automatic stay does not apply to the C.O. Robert Calvey,
Lt. Kate Romiski, C.O. William Wilk, or Lackawanna County, and the Balliet Case should not be stayed as to
such defendants.
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69. The Bush Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s employee, Elizabeth Anselm. In connection with the Bush Case, Wellpath and its
employee are covered by the Debtors’ 2022-2023 insurance policies, and the Debtors therefore are
responsible for the initial defense costs related to this Lawsuit. See id.

70. The Curtis Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current and former employees, Dr. Haseebuddin Ahmed, Nelson Iannuzzi, June
Mahoney, Stephanie Wayman, India Smith, Kimberly Peterson, Alexandria Geisler and Angela
Furman.®® In connection with the Curtis Case, Wellpath and its employees are covered by the
Debtors’ 2023-2024 insurance policies, and the Debtors therefore cover the initial defense costs
related to this Lawsuit. See Supplemental Seitz Decl., 9§ 15.

71. The Desir Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current and former employees, Etude Petit-Homme Datus, Leon Tennant and Veronica
Edwards.?” In connection with the Desir Case, Wellpath and its employees are covered by the
Debtors’ 2023-2024 insurance policies, and the Debtors therefore cover the initial defense costs
related to this Lawsuit. See id.

72. The Esparza Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current and former employees, Larry Williamson, Catherine Ryan, Jessica Arabski,
Richard Medrano, Vivek Shah, Cole Casey, Kesha Poland, Maria Hopkins, Rachel Clark, Kyle

Martineau, Earl Salviejo, Ulyana Biloskurska and Amy Kathryn Anapolsky. In connection with

36 The corrections officers and sergeants listed as defendants in the Curtis Case are not employed by the Debtors.

The Debtors submit that they owe no indemnification obligations to such defendants or Lackawanna County in
connection with the Curtis Case. Therefore, the automatic stay does not apply to the corrections officers, the
sergeants, or Lackawanna County, and the Curtis Case should not be stayed as to such defendants.

37 Sheriff Gregory Tony, a defendant in the Desir Case is not employed by the Debtors. The Debtors submit that

they owe no indemnification obligations to such defendant. Accordingly, the automatic stay does not apply, and
the Desir Case should not be stayed, as to Sheriff Gregory Tony.
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the Esparaza Case, Wellpath and its employees are covered by the Debtors’ 2023-2024 insurance
policies, and the Debtors therefore cover the initial defense costs related to this Lawsuit. See id.

73. The Fahrni Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s former employees, Dr. Alla Liberstein, Anthony Cega, and Sureshubabu Kurra.*® In
connection with the Fahrni Case, Wellpath and its employees are covered by the Debtors’
2022-2023 insurance policies, and the Debtors therefore cover the initial defense costs related to
this Lawsuit. See Supplemental Seitz Decl., § 12.

74. The Hirsch Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current and former employees, Penelope Johnson, Cindy Smith, Guadalupe Zuniga,
Olivia Simpri-Mensah, Young Sun Kim, Kia Green, Amanda North-Shea, Carmina Feliciano,
Corina Shaw, Deatrice Black, Molly Weigel, Dona Petrauskis, Tifany Utke, Mohammed Ibrahim,
Patricia Loparco and Sheila Corrigan.’® In connection with the Hirsh Case, Wellpath and its
employees are covered by the Debtors’ 2018-2020 insurance policies, and the Debtors therefore
cover the initial defense costs related to this Lawsuit. See Supplemental Seitz Decl., § 6.

75. The Johnston Case is stayed as to Debtors Wellpath and Wellpath Management,
Inc. and should be stayed as to the Debtors’ current and former employees, Leah James, Dr. John

Riggs, Sylvia Meza, Griselda Beauvais, Jennifer Alvarez and Jessica Melger.*’ In connection with

38 Precision Psychiatric Services, Inc., a defendant in the Fahrni Case, is unrelated to the Debtors. The Debtors

submit that they owe no indemnification obligations to such defendant. As a result, the automatic stay does not
apply, and the Fahrni Case should not be stayed, as to Precision Psychiatric Services, Inc.

3 Will County, Sheriff Mike Kelley, and Officers Frederick Abdullah, Derek Coppes, Edward Hayes, Jr., Villegas,
Desadier, Nathan Little, and Charles Kavanaugh, defendants in the Hirsch Case, are not employed by the Debtors.
The Debtors submit that they owe no indemnification obligations to such defendants or Will County in connection
with the Hirsch Case. Accordingly, the Hirsch Case should not be stayed as to such defendants.

40 Sheriff Bill Ayub, Commander Mike Hartmann, Deputy Spencer Iwansky, and Deputy John Ennis, defendants in

the Johnston Case, are not employed by the Debtors. The Debtors submit that they owe no indemnification
obligations to the County of Ventura, Ventura County Sheriff’s Office and its employees in connection with the
Johnston Case. Thus, the Johnston Case should not be stayed as to such defendants.
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the Johnston Case, Wellpath and its employees are covered by the Debtors’ 2023-2024 insurance
policies, and the Debtors therefore cover the initial defense costs related to this Lawsuit.
See Supplemental Seitz Decl., 9 15.

76. The J.S. Case is stayed as to Debtor Wellpath and should be stayed as to Wellpath’s

former employee, Jessica Martinez.*!

In connection with the J.S. Case, Wellpath and its
employees are covered by the Debtors’ 2022-2023 insurance policies, and the Debtors therefore
cover the initial defense costs related to this Lawsuit. See Supplemental Seitz Decl., q 12.

77. The K.C. Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current and former employees, Dr. Kerry-Ann Kelly, Janet Rubinson, Dr. Maria Magat,
Dr. Szilvia Molitorisz, Gabriele Quaglia, Evelyn Hirsch, Stella Lewis, Rajbinder Mand, Felicidad
C. Ramilo, Cela Barron, Harvin Ferrer, Rosalyn Williams, Chisa Earl, Hector Luz, Harpreet K.
Sidhu, Jharana Shreesh, H. Singh and Michell Tadeo.*? In connection with the K.C. Case, Wellpath
and its employees are covered by the Debtors’ 2021-2022 insurance policies, and the Debtors
therefore cover the initial defense costs related to this Lawsuit. See Supplemental Seitz Decl., 9 9.

78. The Laurel Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s employees, Dr. Asaad Traina, Adiam Haile, Shelby Moore, Homayun Saleh, Laila
Karim and K. Brown.* In connection with the Laurel Case, Wellpath and its employees are

covered by the Debtors’ 2023-2024 insurance policies, and the Debtors therefore cover the initial

defense costs related to this Lawsuit. See Supplemental Seitz Decl., q 15.

41 The Debtors submit that they owe no indemnification obligations to the County of Fresno or the Fresno County

Sheriff’s Office and its employees in connection with the J.S. Case. Therefore, the J.S. Case should not be stayed
as to such defendants.

42 The Debtors submit that they owe no indemnification obligations to the County of Alameda or its employees in

connection with the K.C. Case. As a result, the K.C. Case should not be stayed as to such defendants.
43 The Debtors submit that they owe no indemnification obligations to the County of Alameda or its employees in

connection with the Laurel Case. Accordingly, the Laurel Case should not be stayed as to such defendants.
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79. The McCullough Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s former employees, William Detterline and Christina Mazzulla.** In connection with
the McCullough Case, Wellpath and its employees are covered by the Debtors’ 2022-2023
insurance policies, and the Debtors therefore cover the initial defense costs related to this Lawsuit.
See Supplemental Seitz Decl., § 12.

80. The Moone Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current employee, Susan Long.* In connection with the Moone Case, Wellpath and its
employee are covered by the Debtors’ 2021-2022 insurance policies, and the Debtors therefore
cover the initial defense costs related to this Lawsuit. See Supplemental Seitz Decl., q 9.

81. The Ontiveros Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current employee, Mya Donaldson.*® In connection with the Ontiveros Case, Wellpath
and its employee are covered by the Debtors’ 2021-2022 insurance policies, and the Debtors
therefore cover the initial defense costs related to this Lawsuit. See id.

82. The Polachek Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current employee, Elizabeth Anselm.*’” In connection with the Polachek Case,

Wellpath and its employee are covered by the Debtors’ 2022-2023 insurance policies, and the

4 The Debtors submit that they owe no indemnification obligations to Clinton County, its employees, Lieutenant

Muthler, Officer Etters, Officer Young, or Supplemental Health Care Services, Inc. in connection with the
McCullough Case. Therefore, the McCullough Case should not be stayed as to such defendants.

4 The Debtors submit that they owe no indemnification obligations to the Board of County Commissioners of the

County of San Juan in connection with the Moone Case. As a result, the Moone Case should not be stayed as to
such defendant.

46 The Debtors submit that they owe no indemnification obligations to the Board of County Commissioners of the

County of San Juan in connection with the Ontiveros Case. Thus, the Ontiveros Case should not be stayed as to

such defendant.
47 The Debtors submit that they owe no indemnification obligations to Luzerne County in connection with the

Polachek Case. As a result, the Polachek Case should not be stayed as to such defendant.
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Debtors therefore cover the initial defense costs related to this Lawsuit. See Supplemental Seitz
Decl., § 12.

83. The Pugh Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current employees, Dr. Dinesh Nagar, John Maike and Jordan Alarcon.*® In
connection with the Pugh Case, Wellpath and its employees are covered by the Debtors’
2022-2023 insurance policies, and the Debtors therefore cover the initial defense costs related to
this Lawsuit. See id.

84. The Roberts Case is stayed as to Debtor Wellpath and should be stayed as to
Wellpath’s current employees, Dr. Dinesh Nagar, Erin Estes and John Maike.** In connection
with the Roberts Case, Wellpath and its employees are covered by the Debtors’ 2022-2023
insurance policies, and the Debtors therefore cover the initial defense costs related to this Lawsuit.
See id.

85. The Henrietta Smith Case is stayed as to Debtor Wellpath and should be stayed as
to Wellpath’s current and former employees, Jeronia Bowden, Tiarra Carter and Caryn Forbes.’
In connection with the Henrietta Smith Case, Wellpath and its employees are covered by the
Debtors’ 2024-2025 insurance policies, and the Debtors therefore cover the initial defense costs
related to this Lawsuit. See Supplemental Seitz Decl., 4 19.

86. The Mary Smith Case is stayed as to Debtor Wellpath and should be stayed as to

Wellpath’s current and former employees, Rachel Clark, Tanja Wasielewski, Geneva Bessie,

4 The Debtors submit that they owe no indemnification obligations to the County of Solano or its employees in

connection with the Pugh Case. Accordingly, the Pugh Case should not be stayed as to such defendants.

4 The Debtors submit that they owe no indemnification obligations to the County of Solano or its employees in

connection with the Roberts Case. Therefore, the Roberts Case should not be stayed as to such defendants.
30 The Debtors submit that they owe no indemnification obligations to Cobb County or its employees in connection

with the Henrietta Smith Case. Thus, the Henrietta Smith Case should not be stayed as to such defendants.
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Sandra Celis, Meleka St. John, Stephanie Estala, Hugh Andrew Rosset, Shelley Ameduri, Andrea
Balogh and Aynur Kabota.>! In connection with the Mary Smith Case, Wellpath and its employees
are covered by the Debtors’ 2022-2023 insurance policies, and the Debtors therefore cover the
initial defense costs related to this Lawsuit. See Supplemental Seitz Decl.,  12.

3. Certain of the Shannon Lawsuits Involve Professional Corporations and
Should be Stayed in Part.

87. Five of the Shannon Plaintiffs’ Lawsuits implicate, among other defendants,
Professional Corporation CFMG and its employees. Beckner v. Cnty. of Santa Cruz, et al., Case
No. 5:23-cv-05032-BLF (N.D. Cal.) (the “Beckner Case”);>> Magana v. Cnty. of Alameda et al.,
Case No. 24-cv-04716-JD (N.D. Cal.) (the “Magana Case”); Mohrbacher, et al. v. Alameda Cnty.

Sheriff’s Office, et al., Case No. 3:18-cv-00050-JD (N.D. Cal.) (the “Mohrbacher Case”);>

Rodriguez-Gonzalez et al. v. Cnty. of Santa Barbara et al., Case No. 2:24-cv-04685-ODW-E (C.D.

Cal.) (the “Rodriguez-Gonzalez Case”); Smith et al. v. Cnty. of Santa Cruz, et al., Case No. 5:21-

cv-00421 (N.D. Cal.) (the “Tamario Smith Case™).>*

88. As set forth in the PC Motion and in paragraphs 51 of this Reply, CFMG is a
Professional Corporation owed indemnification obligations by the Debtors.  Therefore,

continuation of these Lawsuits against CFMG implicates property of the Debtors’ estates. As a

51" The Debtors submit that they owe no indemnification obligations to the Las Vegas Metropolitan Police

Department or its employees, Corrections Officers Vanessa Mitchell, Don’te Mitchell, and Joshua Waldman, in
connection with the Mary Smith Case. Accordingly, the Mary Smith Case should not be stayed as to such
defendants.

52 The Debtors submit that they owe no indemnification obligations to the County of Santa Cruz or its employees,

Joshua Johnson and Buchanon in connection with the Beckner Case. As a result, the Beckner Case should not be
stayed as to such defendants.

33 The Debtors submit that they owe no indemnification obligations to the Alameda County Sheriff’s Office and its

employees or to Aramark Correctional Services, LLC and its employees in connection with the Mohrbacher Case.
Therefore, the Mohrbacher Case should not be stayed as to such defendants.

3% For the avoidance of doubt, the Tamario Smith case should remain stayed as to Debtor Wellpath.

40



Case 24-90533 Document 897 Filed in TXSB on 01/10/25 Page 41 of 47

result, the Lawsuits should be stayed as to Non-Debtor Defendant CFMG and its employees in all
five of the Lawsuits referenced in paragraph 87 herein.

89. The Magana Case should also be stayed as to the Debtors’ current and former
employees, Peter Candelario, Rajendra Mahajan, Sumeet Chagger and Harpreet Hundal>® for the
reasons stated in Section I of this Reply. In connection with the Magana Case, Wellpath and its
employees are covered by the Debtors’ 2023-2024 insurance policies, and the Debtors therefore
cover the initial defense costs related to this Lawsuit. See Supplemental Seitz Decl., q 15.

90. The Rodriguez-Gonzalez Case should also be stayed as to Wellpath, Debtor
Wellpath Management, Inc., and the Debtors current and former employees, Jayna Liford,
Kathleen McElroy, Hanna Fordahl and Caleb Tammar.”® In connection with the Rodriguez-
Gonzalez Case, Wellpath and its employees are covered by the Debtors’ 2023-2024 insurance
policies, and the Debtors therefore cover the initial defense costs related to this Lawsuit. See id.

4. Certain of the Shannon Lawsuits Implicate Property of the Estate and
Should Be Stayed in Part.

91. The remaining Lawsuits brought by the Shannon Plaintiffs implicate property of
the estate and therefore should be partially stayed. See Brazelton v. Wellpath, LLC et al., Case No.

1:22-cv-01324 (C.D. I11.) (the “Brazelton Case”); Capaci v. CO Dasraj, et al., Case No. 7:24-cv-

4626 (PMH) (S.D.N.Y.) (the “Capaci Case”).

35 The Debtors submit that they owe no indemnification obligations to defendants County of Alameda or Alameda

County Sheriff’s Office in connection with the Magana Case. As a result, the Magana Case should not be stayed
as to such defendants.

% The Rodriguez-Gonzalez Case also names Wellpath Inc., an entity that the Debtors submit is improperly named.

The Debtors submit that they owe no indemnification obligations to defendants County of Santa Barbara and its
employee John Hartly Freedman, Cottage Health System, Santa Barbara Cottage Hospital or Goleta Valley
Cottage Hospital in connection with the Rodriguez-Gonzalez Case. As a result, the Rodriguez-Gonzalez Case
should not be stayed as to such defendants.
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92. The Brazelton Case should be stayed as to Wellpath and its current and former
employees, Susan Brobston, Shamaila Gorsi, Carrie Joanne Roe, Jana Huston, Patricia Rice, Erin
O’Malley, Susan Gilles, Emily Dawson, Lisa Stout, Michelle Newman, Morgan Renee Abraham,
Patrica Eddlemon, Brittany Vanfleet and Deandra Snoddy, for the reasons set forth in Section I of
this Reply. In connection with the Brazelton Case, Wellpath and its employees are covered by the
Debtors’ 2022-2023 insurance policies, and the Debtors therefore cover the initial defense costs
related to this Lawsuit. See Supplemental Seitz Decl., 4 12.

93. The Debtors also have indemnification obligations to Peoria County and its
employees pursuant to that certain Health Services Agreement between Wellpath, LLC (f/k/a
Correct Care Solutions, LL.C) and Peoria County, dated as of July 1, 2014 (as amended, modified,

or supplemented from time to time, the “Peoria County Services Agreement”). In relevant part,

the Peoria County Services Agreement provides:

[Wellpath] will indemnify, defend and hold Peoria County harmless

from and against any and all claims against Peoria County based on

[Wellpath’s] performance of its obligations hereunder; provided,

however, that [Wellpath] will not be responsible for any claim

arising out of Peoria County’s or its employees or agents actions,

inactions, or omissions.
See Peoria County Services Agreement, § 8.2.

94, Accordingly, Wellpath’s indemnification obligations to Peoria County and its

employees effectively render the Debtors the primary defendant in the Brazelton Case, making a
judgment against the Peoria County a judgment against the Debtors. As a result, Peoria County,

as well as the Debtor’s employees, are Non-Debtor Defendants, and the Brazelton Case should be

stayed as to all such parties.
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95. The Capaci Case should be stayed as to Wellpath,®’ its employee, Teneshia
Washington and the County of Orange and its employee, Cyrel Dasraj. In connection with the
Capaci Case, Wellpath and its employee are covered by the Debtors’ 2023-2024 insurance policies,
and the case should therefore be stayed for the reasons set forth in Section I of this Reply. See
Supplemental Seitz Decl., 9 15.

96. As described herein, NYCCS is a Professional Corporation, and the Debtors owe
indemnification obligations to NYCCS pursuant to the NYCCS MSA. See NYCCS MSA, § 5.2.
NYCCS, in turn, owes indemnification obligations to the County of Orange pursuant to that certain
Agreement for Consultant Services between County of Orange and NYCCS, dated as of
January 1, 2021 (as amended, modified, or supplemented from time to time, the “County of

Orange Agreement”). In relevant part, the County of Orange Agreement provides:

To the fullest extent permitted by law, CONSULTANT agrees to
defend, indemnify and hold harmless the COUNTY, including its
officials, employees and agents, against all claims, losses, damages,
liabilities, costs or expenses (including, without limitation,
reasonable attorney fees and costs of litigation and/or settlement),
arising out of any negligence, fault, act or omission of
CONSULTANT, its officers, partners, employees, agents,
contractors, assignees or other representatives in performance of the
Services pursuant to this Agreement.

County of Orange Agreement, Art. 20.

97. The Debtors, by and through the NYCCS MSA, are obligated to indemnify NYCCS
and its employees for legal expenses it may incur as a result of providing services pursuant to the
NYCCS MSA. NYCCS, by and through the County of Orange Agreement, is obligated to
indemnify the County of Orange and its employees for legal expenses it may incur as a result of

providing services pursuant to the County of Orange Agreement. By virtue of the NYCCS MSA

57 The Capaci Case also names Wellpath NY, LLC, an entity that the Debtors submit is improperly named.
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and the County of Orange Agreement, the Debtors are ultimately liable for legal expenses incurred
by the County of Orange and its employees. Indeed, pursuant to agreement (attached hereto as
Exhibit H), the Debtors cover the defense costs of the County of Orange in connection with the
Capaci Case. As a result thereof, the Capaci Case should be stayed with respect to NYCCS and
its employees and the County of Orange and its employees as such parties constitute Non-Debtor
Defendants.

M. The Crawford Lawsuit Should Be Stayed As to the Non-Debtor Defendants.

98.  Crawford’s Lawsuit should be stayed to the extent that it constitutes an “act to
obtain possession of property of the estate.” See supra, § 1. Non-Debtor Defendants Kirstie
Proctor, Janice Garth, and Sheridan Thomas are employees of the Debtors covered by the Debtors’
2018-2020 insurance policies. Therefore, the Debtors are responsible for all defense costs related
to this Lawsuit as the third-party insurance has been extinguished. See Seitz Decl., § 13. As a
result thereof, the Debtors’ obligations to its employees effectively render the Debtors the primary
defendant in their obligations and would deplete estate resources. Therefore, the automatic stay
should extend to litigation against these three employees for all purposes, including discovery.

99.  Additionally, Wellpath is party to an agreement with the Commonwealth of

Kentucky Department of Corrections (the “Kentucky Agreement’), whereby Wellpath has agreed

to serve as the Department of Corrections’ comprehensive health care and mental health services
provider. Pursuant to the Kentucky Agreement, Wellpath is also required to “indemnify, defend
and hold KYDOC harmless from and against any and all claims against KYDOC based on
[Wellpath’s] performance of its obligations hereunder.” See Kentucky Agreement, at 7-8.

100.  Accordingly, Wellpath’s indemnification obligations to the Commonwealth of
Kentucky Department of Corrections effectively render the Debtors the primary defendant in these
disputes, making a judgment against the Commonwealth of Kentucky Department of Corrections
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a judgment against the Debtors.’® As a result, the Crawford Lawsuit is properly stayed as to the
Commonwealth of Kentucky Department of Corrections and its employees, as well as the Debtors’
employees, as Non-Debtor Defendants, and the Crawford Objection should be overruled.

[Remainder of page intentionally left blank]

8 Crawford also asserts separate claims against Madison County Detention Center, and employees thereof, in its

Lawsuit. The Debtors submit that they owe no indemnification obligations to these defendants and that separate
and distinct causes of action have been asserted against them by Crawford. As a result, Crawford’s Lawsuit
should not be stayed as to such defendants.
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CONCLUSION

101. For the foregoing reasons, and the reasons set forth in the Motion, the Debtors
request that the Court enter the Proposed Order, granting the relief requested in Motion.

Dated: January 10, 2025 /s/ Marcus A. Helt

Dallas, Texas Marcus A. Helt (Texas Bar #24052187)
MCDERMOTT WILL & EMERY LLP
2501 N. Harwood Street, Suite 1900
Dallas, Texas 75201-1664
Telephone:  (214) 295-8000
Facsimile: (972) 232-3098
Email: mhelt@mwe.com

-and-

Felicia Gerber Perlman (admitted pro hac vice)

Bradley Thomas Giordano (admitted pro hac vice)

James Kapp (admitted pro hac vice)

Jake Jumbeck (admitted pro hac vice)

Carole Wurzelbacher (admitted pro hac vice)

Carmen Dingman (admitted pro hac vice)

MCDERMOTT WILL & EMERY LLP

444 West Lake Street, Suite 4000

Chicago, Illinois 60606-0029

Telephone:  (312) 372-2000

Facsimile: (312) 984-7700

Email: fperlman@mwe.com
bgiordano@mwe.com
jkapp@mwe.com
jjumbeck@mwe.com
cwurzelbacher@mwe.com
cdingman@mwe.com

-and-

Steven Z. Szanzer (admitted pro hac vice)
MCDERMOTT WILL & EMERY LLP
One Vanderbilt Avenue

New York, New York 10017

Telephone:  (212) 547-5400

Facsimile: (212) 547-5444

Email: sszanzer(@mwe.com

Counsel to the Debtors and Debtors in Possession
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Certificate of Service

I certify that on January 10, 2025, I caused a copy of the foregoing document to be served
via the Electronic Case Filing System for the United States Bankruptcy Court for the Southern
District of Texas.

/s/ Marcus A. Helt
Marcus A. Helt
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Pennsylvania Professional Liability
Joint Underwriting Association

VEVA 14, Suite 300 PHONE (610) 828 - 8890
1777 Sentry Parkway West FAX (610) 825 - 0688
Blue Bell, PA 19422 Email: Insurance@PAJUA.com

March 28, 2023
Samuel Foreman, Esq.
Weber Gallagher
Via email

RE: Eugene Miller v Rajinder Malhi, MD et al
USDC Middle District No. 4:23-cv-00282
PAJUA Claim # 7536
Dear Mr. Foreman:

This will confirm our assignment of the above claim to you to defend PAJUA insured
Rajinder Malhi, MD. We were originally placed on notice by Jennifer Damon of your
office. We do NOT insure defendant Marty Cole.

Dr. Malhi is insured under PAJUA Claims Made policyD18735 which became effective
3/15/2021 and has a retroactive date of 5/5/2020.

The only treatment date | could discern from the Complaint was for Dr. Annino on
3/3/2022. If you are able to secure better treatment dates please advise so we are sure
all fall within our coverage period.

We are sharing defense costs with Wellpath on a 50/50 basis.

We will be handling the file directly and all correspondence, including invoices for
services rendered, should be forwarded to my attention. Please order any records
through Medical Copy Services (MCS Services) if we cannot get them by informal
means. Also, we will need to secure an expert review as soon possible to evaluate our
exposure. Your Preliminary Report is due within 30-90 days of the assignment/receipt of
this case, following our Litigation and Legal Billing Guidelines. Please include the full
identity of any codefendant, his/her attorney, insurance carrier, and applicable policy
limits. Case Reports are also due at 10 and 18 months of your receipt of this case.
Please refer to our Litigation Guidelines for the required reporting format.

Please note that we have Consent to Settle provision in our policy.

PLEASE BILL THIS FILE QUARTERLY FROM DATE OF ASSIGNMENT.
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Thank you for your cooperation and assistance. | look forward to working with you in
our efforts to protect the interests of our insured in this matter.

Sincerely,

Nancy Mckittrick
Claims Manager
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Miceli Defense Cost Sharing Arrangement Letter
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Pennsylvania Professional Liability
Joint Underwriting Association

VEVA 14, Suite 300 PHONE (610) 828 - 8890

1777 Sentry Parkway West FAX (610) 825 -0688

Blue Bell, PA 19422 Email: Insurance@PAJUA.com

May 17, 2024
Stuart O/Neill, Esq.
Burns White
Via email
RE: Lonnie Wright v Matthew Miceli, MD et al
USDC Eastern District 23-cv-4115
PAJUA Claim # 7618

Dear Mr. O'Neill:

This will confirm our assignment of the above claim to you to defend PAJUA insured
Matthew Miceli, MD. You placed us on notice as Wellpath had previously assigned to
you. We will be sharing defense costs with Wellpath 50/50.

This may be one to consider for early mediation.

Dr. Miceli is insured under PAJUA Claims Made Policy D18737 effective 3/15/2021 to
3/14/2025 with a 5/30/2016 Retroactive date.

We will be handling the file directly and all correspondence, including invoices for
services rendered, should be forwarded to my attention. Please order any records
through Medical Copy Services (MCS Services) if we cannot get them by informal
means. Also, we will need to secure an expert review as soon possible to evaluate our
exposure. Your Preliminary Report is due within 30-90 days of the assignment/receipt of
this case, following our Litigation and Legal Billing Guidelines. Please include the full
identity of any codefendant, his/her attorney, insurance carrier, and applicable policy
limits. Case Reports are also due at 10 and 18 months of your receipt of this case.
Please refer to our Litigation Guidelines for the required reporting format.

Please note that we have Consent to Settle provision in our policy.
PLEASE BILL THIS FILE QUARTERLY FROM DATE OF ASSIGNMENT.

Thank you for your cooperation and assistance. | look forward to working with you in
our efforts to protect the interests of our insured in this matter.

Sincerely,
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Nancy McKittrick
Claims Manager
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Exhibit C

Natarajan Defense Cost Sharing Arrangement Letter
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Pennsylvania Professional Liability
Joint Underwriting Association

VEVA 14, Suite 300 PHONE (610) 828 - 8890
1777 Sentry Parkway West FAX (610) 825 -0688
Blue Bell, PA 19422 Email: Insurance@PAJUA.com

September 22, 2024

Stuart O/Neill, Esq.

Burns White
Via email
RE: Cedric Stewart v Sathiavathi Natarajan, MD et al
USDC Western District 3:24-cv-181
PAJUA Claim # 7636
Dear Mr. O'Neill:

This will confirm our assignment of the above claim to you to defend PAJUA insured
Sathiavathi Natarajan, MD. We will be sharing defense costs with Wellpath 50/50.

We were placed on notice by your paralegal Dawn Keiser so you already have the
Complaint.

Dr. Natarajan is insured under PAJUA Tail Policy P18953 which covers claims for
treatment rendered between 10/22/22 and 2/18/23.

We will be handling the file directly and all correspondence, including invoices for
services rendered, should be forwarded to my attention. Please order any records
through Medical Copy Services (MCS Services) if we cannot get them by informal
means. Also, we will need to secure an expert review as soon possible to evaluate our
exposure. Your Preliminary Report is due within 30-90 days of the assignment/receipt of
this case, following our Litigation and Legal Billing Guidelines. Please include the full
identity of any codefendant, his/her attorney, insurance carrier, and applicable policy
limits. Case Reports are also due at 10 and 18 months of your receipt of this case.
Please refer to our Litigation Guidelines for the required reporting format.

Please note that we have Consent to Settle provision in our policy.
PLEASE BILL THIS FILE QUARTERLY FROM DATE OF ASSIGNMENT.

Thank you for your cooperation and assistance. | look forward to working with you in
our efforts to protect the interests of our insured in this matter.

Sincerely,
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Nancy McKittrick
Claims Manager
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Exhibit D

Vargas Complaint
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Stacy Tolchin (CA SBN #217431)
Email: Stacy@Tolchinimmigration.com
Megan Brewer (CA SBN # 268248)
Email: Megan@Tolchinimmigration.com
Law Offices of Stacy Tolchin

776 E. Green St., Suite 210

Pasadena, CA 91101

Telephone: (213) 622-7450

Facsimile: (213) 622-7233

Matthew Vogel (pro hac vice application forthcoming)

Email: matt@nipnlg.org

Amber Qureshi (pro hac vice application forthcoming)

Email: amber@nipnlg.org

National Immigration Project of the National Lawyers Guild (NIPNLG)

2201 Wisconsin Ave NW, Suite 200
Washington, DC 20007

Telephone: (202) 470-2082
Facsimile: (617) 227-5495

UNITED STATES DISTRICT COURT FOR THE
CENTRAL DISTRICT OF CALIFORNIA

Martin VARGAS, as Successor in
Interest of the Estate of Martin Vargas
Arellano,

Plaintiff,
V.
UNITED STATES OF AMERICA; THE
GEO GROUP; and WELLPATH, LLC.

Defendants.

Complaint for Damages

Jury Trial Requested
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INTRODUCTION

1. Plaintiff Martin Vargas is the son of Martin Vargas Arellano and files
this action as Mr. Vargas Arellano’s successor in interest.

2. In December 2020, Mr. Vargas Arellano contracted COVID-19 while
detained at the Adelanto ICE Processing Center (“Adelanto”) under the custody of
U.S. Immigration and Customs Enforcement (“ICE”). Adelanto is a privately
operated immigration detention center operated by the GEO Group (“GEO”). GEO
contracts medical services at Adelanto to Wellpath, LLC (“Wellpath”).

3. In the three months following his COVID-19 infection, Mr. Vargas
Arellano suffered a string of COVID-related medical complications that led to
multiple hospitalizations and a stroke. On March 8, 2021, Mr. Vargas Arellano
died at the age of 55 due to complications brought on by COVID-19. He was in
ICE custody from April 2019 up until a few days prior to his death.

4. Defendants were aware that Mr. Vargas Arellano was at high risk of
serious illness and death if he were to contract COVID-19 due to his age and
multiple chronic conditions including high blood pressure, diabetes, liver disease,
cellulitis, and severe psychiatric illness. ICE was also acutely aware of the risk of
COVID-19 transmission in its detention facilities and the urgent need to release
individuals at risk of death. At the time, this Court in Fraihat v. U.S. Immigr. &
Customs Enf’t, 445 F. Supp. 3d 709 (C.D. Cal. 2020) rev’d and remanded, 16 F.4th
613 (9th Cir. 2021), had found ICE’s response to the pandemic systemically
deficient and ordered ICE to establish custody redeterminations for individuals at
risk of COVID-19. Moreover, because of the deficient conditions in Adelanto, this
Court in Roman v. Mayorkas, No. 5:20-cv-00768-THJ-PVC, specifically ordered
ICE to reduce the population of Adelanto by releasing individuals at risk of
COVID-19.

5. Despite Mr. Vargas Arellano’s extreme vulnerability to COVID-19,

ICE repeatedly denied his requests for release during the pandemic, even after he
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became severely sick. In June 2020, ICE denied, without explanation, Mr. Vargas
Arellano’s petition for humanitarian parole and release. In October 2020, ICE
denied another request for release under this Court’s order in Fraihat. ICE also did
not release Mr. Vargas Arellano pursuant to this Court’s depopulation orders in
Roman. In fact, even after Mr. Vargas Arellano had begun experiencing severe,
lasting symptoms from COVID-19 and while he lay in a hospital bed at Providence
St. Mary Medical Center, ICE opposed his release alleging he was a threat to public
safety.

6. On December 10, 2020, Mr. Vargas Arellano tested positive for
COVID-19 while detained at Adelanto. A Special Master in Roman found that Mr.
Vargas Arellano contracted COVID-19 from a Wellpath medical provider who
examined him on November 29, 2020. Roman v. Wolf, No. 5:20-cv-00768-THJ-
PVC, Dkt. 1220 at 8 (C.D. Cal. Jul. 16, 2021).

7. After Mr. Vargas Arellano suffered brain death on February 26, 2021,
on March 5, 2021, ICE released him purportedly on his own recognizance while in
the hospital, where he died three days later. In fact, ICE regularly orders the
“release” of individuals on their deathbeds in order to avoid the requirement to
report custodial deaths.

8. ICE actively concealed Mr. Vargas Arellano’s worsening medical
condition from his Qualified Representative,'! Margaret Hellerstein, in violation of
its own policies. ICE also failed to notify Ms. Hellerstein or Plaintiff Vargas of Mr.
Vargas Arellano’s “release” on his own recognizance or his death.

0. Defendants refused to release Mr. Vargas Arellano despite his severe

'In 2013, an immigration judge deemed Mr. Vargas Arellano to be a member of
the Franco-Gonzalez v. Holder, No. CV 10-cv-2211-DMG (DTBX) (C.D. Cal.),
class action based on his lack of mental competency to represent himself in removal
proceeding. Mr. Vargas Arellano was assigned a Qualified Representative to assist
in his representation.
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vulnerability to COVID-19 and in the face of internal policy and federal court
orders that required ICE to reduce the detainee population at the facility because of
the lack of COVID-19 protections. Defendants failed to maintain appropriate
procedures to protect Mr. Vargas Arellano from contracting COVID-19 while in
detention. Defendants also actively concealed his medical status and his eventual
death from his family and attorney in violation of their own policies.

10.  Plaintiff Vargas seeks monetary damages as Mr. Vargas Arellano’s

Successor in Interest.

EXHAUSTION

11.  On August 15, 2022, Plaintiff submitted an administrative claim under
the Federal Tort Claims Act with the Department of Homeland Security (“DHS”).
In his complaint, Plaintiff sought monetary damages in the amount of $2,000,000.

That claim has now been pending for more than six months.

JURISDICTION AND VENUE

12.  This Court has jurisdiction over the present action based on 28 U.S.C.
§ 1331 (federal question), 28 U.S.C. § 1346(b) (federal defendant), 28 U.S.C. § §
2674, 2680 (Federal Tort Claims Act), and 28 U.S.C. § 1367 (Supplemental
Jurisdiction).

13.  Venue is properly with this Court pursuant to 28 U.S.C. § 1391(e)
(general venue) and 28 U.S.C. § 1402(b) (torts against the United States) because
this is a civil action in which Defendant is the United States of America; because a
substantial part of the events or omissions giving rise to the claim occurred in
Adelanto, California, in the Central District of California; and there is no real

property involved in this action.
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1 PARTIES
2 14.  Plaintiff Vargas is a citizen of the United States. Plaintiff Vargas is
3 || the biological son of Martin Vargas Arellano and the Successor in Interest to his
4 || father Martin Vargas Arellano. At the time of his death, Mr. Vargas Arellano was
5 || unmarried. Plaintiff Vargas resides in Victorville, California.
6 15. Defendant United States of America is the appropriate defendant
7 || under the Federal Tort Claims Act. 28 U.S.C. § 1346(b). All federal officers
8 || referenced in the complaint were at all relevant times employees of the United
9 || States, working within the scope and course of their employment and acting as
10 || investigative and law enforcement officers for federal agencies including, but not
11 || limited to, DHS and ICE.
12 16.  Defendant GEO is a private prison corporation, headquartered in
13 || Boca Raton, Florida, that operates Adelanto and receives substantial federal
14 | funding. Defendant GEO contracts with Defendant ICE to provide detention and
15 || medical services at Adelanto. The contract between GEO and ICE requires
16 | compliance with ICE’s Performance Based National Detention Standards
17 || (“PBNDS”).
18 17.  Defendant Wellpath, formerly known as Correct Care Solutions, is the
19 | medical provider at Adelanto. GEO has subcontracted the provision of medical
20 || care at the Adelanto facility to Wellpath since at least 2016. Wellpath is a
21 || corporation headquartered in Nashville, Tennessee and is one of the nation’s
22 || largest for-profit correctional health care providers, currently servicing
23 || approximately 394 county jails and community facilities and more than 140 state
24 | and federal prisons in approximately 36 states.
25
26
27
28
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FACTUAL ALLEGATIONS
ICE’s Response to the COVID-19 Pandemic

18.  DHS operates the largest immigration detention system in the world.
ICE, as a federal law enforcement agency within DHS, is responsible for managing
the detention of noncitizens in the interior of the United States. ICE operates or
oversees more than one hundred jails and detention centers. Immigrants may be
detained in ICE facilities, in county and local jails that contract with ICE to detain
noncitizens, or in detention facilities contracted to private prison corporations such
as GEO.

19. ICE does not directly provide medical care to all detainees housed
within ICE detention centers. Instead, it contracts frequently with private medical
contractors. However, the ICE Health Services Corps (“IHSC”) provides medical
oversight at the facilities with private contracts.

20. In December 2019, the virus SARS-CoV-2 was identified in China as
causing an outbreak of a new, communicable respiratory illness, now known as
coronavirus disease 2019, or COVID-19. Following the spread of the virus to the
United States, the Secretary of Health and Human Services declared a nationwide
public health emergency on January 31, 2020.

21.  On March 27, 2020, ICE issued a Memorandum on Coronavirus
Disease 2019 (COVID-19), Action Plan, Revision 1.2 On April 10, 2020, ICE
published its COVID-19 Pandemic Response Requirements (“PRR™).> The

2 Memorandum from Enrique M. Lucero, Executive Associate Director of ICE
Enforcement and Removal Operations, Memorandum on Coronavirus Disease 2019
(COVID-19) Action Plan, Revision 1 (Mar. 27,

2020), https://www.ice.gov/doclib/coronavirus/attF.pdf.

3 ICE Enforcement and Removal Operations, COVID-19 Pandemic Response
Requirements, Version 1.0 (Apr. 10, 2020),
https://www.ice.gov/doclib/coronavirus/eroCOVID19responseRegsCleanFacilities-
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memorandum and PRR established COVID-19 guidelines for facilities which
included requiring screening of all detention staff for temperature and COVID-19
symptoms, and requiring that staff who did not meet the screening criteria be
denied entry into the detention facility.

22.  Through subsequently issued memoranda and PRRs, ICE indicated
the intention to reduce the detainee population by identifying detainees who are at
a higher-risk for serious illness from COVID-19.*

23.  These higher risk populations included people aged 65 and older, and
people of all ages with underlying medical conditions, particularly if not well
controlled. Specified medical conditions included chronic lung disease, moderate
to severe asthma, serious heart conditions, immunocompromising conditions,
severe obesity, diabetes, chronic kidney disease undergoing dialysis, and liver
disease.’

24.  Despite these policies, ICE has failed to meet up to these standards

v1.pdf. Updated versions of the PRR can be accessed here:
https://www.ice.gov/coronavirus/prr.

4 See, e.g., PRR, Version 3.0 at 21 (Jul. 28, 2020),
https://www.ice.gov/doclib/coronavirus/eroCOVID19responseReqsCleanFacilities-
v3.pdf; PRR, Version 5.0 at 19 (Oct. 27, 2020),
https://www.ice.gov/doclib/coronavirus/eroCOVID19responseReqsCleanFacilities-
vS.pdf; PRR, Version 6.0 at 25 (Mar. 16, 2021),
https://www.ice.gov/doclib/coronavirus/eroCOVID19responseReqsCleanFacilities-

v6.pdf.

> See PRR, Version 1.0 at 5-6 (Apr. 10, 2020),
https://www.ice.gov/doclib/coronavirus/eroCOVID19responseReqgsCleanFacilities-
v1.pdf. In later iterations of the PRR, ICE expanded the higher risk population
category to include, inter alia, adults aged 55 and older, people of all ages with
chronic health conditions, people with severe psychiatric illness. See, e.g., PRR
Version 5.0 at 8-9 (Oct. 27, 2020),
https://www.ice.gov/doclib/coronavirus/eroCOVID19responseReqgsCleanFacilities-

vS.pdf.
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and failed to follow the Centers for Disease Control and Prevention (“CDC”)’s
guidance on COVID-19 management in detention centers.°

25.  In fact, this Court found in Fraihat v. U.S. Immigr. & Customs Enf’t,
445 F. Supp. 3d 709 (C.D. Cal. 2020) rev'd and remanded, 16 F.4th 613 (9th Cir.
2021), that ICE’s directives and management of detention facilities were severely
lacking. The Fraihat court certified two subclasses of people detained in ICE
custody with risk factors or disabilities which placed them at heightened risk of
severe illness and death upon contracting the virus. The Fraihat court also issued a
preliminary injunction compelling ICE to, inter alia, make timely custody re-
determinations for class members.

The Adelanto Detention Center

26. In 2011, ICE and the City of Adelanto entered into an

Intergovernmental Service Agreement (“IGSA”) to establish an immigration
facility in Adelanto. GEO was subcontracted to run the facility.

27. In 2016, after a number of allegations about medical negligence at
Adelanto emerged including several related to detainee deaths, ICE officials
requested that GEO improve medical care, particularly as it applies to chronic care.
In February 2016, GEO stopped providing medical care at Adelanto and contracted
with Correct Care Solution, the corporate predecessor of Wellpath to provide

medical care at the facility.’

6 Current CDC guidelines on COVID-19 prevention and management at
correctional and detention facilities can be accessed here:
https://www.cdc.gov/coronavirus/2019-ncov/community/homeless-correctional-
settings.html. Prior versions of these guidelines can be accessed here:
https://www.cdc.gov/other/archived-content.html.

7 Leslie Berestein Rojas, Have Changes at Adelanto Immigrant Detention Center
Led to Better Health Care?, LAist 89.3 (Oct. 12, 2016),
https://www.kpcc.org/2016-10-12/have-changes-at-adelanto-immigrant-detention-
cente.
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28.  Wellpath, and its corporate predecessor Correct Care Solutions, has
been sued for more than 70 deaths over the past five years and has a pattern of
providing substandard care that has led to avoidable deaths.?

29. In 2015, the DHS Office for Civil Rights and Civil Liberties
(“CRCL”) found the medical treatment at Adelanto to be substandard and found
that clinical leadership was not competent. Two years later, CRCL’s independent
subject-matter experts found that no corrections were made to address this history.’

30. In 2018, CRCL recommended that Adelanto hire a competent,
qualified, and effective onsite clinical leader immediately, and that until new
leadership took effect, at-risk detainees should immediately be removed from the
facility and transferred to other facilities with well-functioning medical programs.!°

31. CRCL also found that psychiatric leadership was absent at Adelanto
and that sub-standard mental health care was occurring as a result.!!

32.  In 2019, Adelanto leadership continued to reject CRCL’s findings that

the lack of adequate health care leadership put detainees at risk and did not believe

8 See Blake Ellis and Melanie Hicken, CNN Investigates: Help Me Before it’s Too
Late, CNN (Jun. 25, 2019), https://www.cnn.com/interactive/2019/06/us/jail-
health-care-ccs-invs/; Hassan Kanu, DOJ Report Exposes Failures of Jail Reform
Measures, Reuters (Sept. 9, 2021), https://www.reuters.com/legal/government/doj-
report-exposes-failures-jail-reform-measures-2021-09-09/; Michael Fenne, Private
Equity Firms Rebrand Prison Healthcare Companies, But Care Issues Continue,
Private Equity Stakeholder Project (Nov. 2022), https://pestakeholder.org/wp-
content/uploads/2022/11/Wellpath HIG_2022v2.pdf.

? Nick Schwellenbach, DHS Office for Civil Rights and Civil Liberties Review of
Adelanto-Sent to ICE in April 2018, Project on Government Oversight (Sept. 6,

2019), https://www.pogo.org/document/2019/09/dhs-office-for-civil-rights-and-

civil-liberties-review-of-adelanto-sent-to-ice-in-april-2018.

10]d.

Hd.
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that fundamental or systematic change was necessary.!?

33. OnJune 25, 2019, the City of Adelanto terminated the IGSA with
ICE. On the same day, ICE awarded a contract to run Adelanto directly to the GEO
Group."

Response to the COVID-19 Pandemic at the Adelanto Facility

34. The Adelanto facility’s response to COVID-19 has been woefully
inadequate. In Roman v. Wolf, No. 5:20-cv-00768-TJH-PVC, 2020 WL 1952656,
(C.D. Cal. Apr. 23, 2020), aff’d in part, vacated in part sub nom. Hernandez
Roman v. Wolf, 829 F. App’x 165 (9th Cir. 2020), and supplemented, No. 5:20-cv-
00768-TJH-PVC, 2020 WL 5797918 (C.D. Cal. Sept. 29, 2020), a class action suit

on behalf of immigrants detained in Adelanto seeking relief based on the facility’s
failure to implement necessary protective measures during the COVID-19
pandemic, this Court’s factual findings make clear that Adelanto was not safe for
individuals vulnerable to COVID-19.

35.  On April 23, 2020, this Court in Roman issued a preliminary
injunction compelling ICE, inter alia, to reduce the population at the facility in
response to the COVID-19 pandemic. The Court found, and the Ninth Circuit
affirmed, that that the conditions at the Adelanto facility in April 2020 violated
detainees due process right to reasonable safety. Specifically, “the Government had

failed to impose social distancing because there were ‘too many detainees at

12 Majority Staff Report, U.S. House of Representatives Committee on Homeland
Security, ICE Detention Facilities Failing to Meet Basic Standards of Care at 11
(Sept. 21, 2020),
https://web.archive.org/web/20200926041027/https://homeland.house.gov/imo/med
1a/doc/Homeland%20ICE%20facility%20staff%20report.pdf.

13 Rebecca Plevin, How a Private Prison Giant Has Continued to Thrive in a State
That Wants it Out, Desert Sun (Jan. 24, 2020), https://www.desertsun.com/in-
depth/news/2020/01/24/private-prison-giant-geo-thrives-california-state-wants-
out/2589589001/.
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Adelanto for its size’; newly arrived detainees were either mixed with the general
population or housed with other new detainees who had arrived at different times,
both of which undermined the ostensible 14-day quarantine period for new
arrivals; staff were not required to wear gloves and masks; there was a lack of
necessary cleaning supplies, resulting in cleaning of communal spaces that was
‘haphazard, at best’; there were only three functioning showers for 118 women;
there was inadequate access to hand sanitizer because dispensers were often empty
and detainees had to wait for days to receive hand soap; and detainees were forced
to sleep within six feet of each other due to the positions of their beds.” Hernandez
Roman v. Wolf, 829 F. App’x 165, 171 (9th Cir. 2020).

36.  Although the Ninth Circuit affirmed the preliminary injunction and
accepted the factual findings in Roman, it vacated the specific measures ordered in
the preliminary injunction because circumstances at Adelanto had changed by the
time the case was before the Ninth Circuit several months later in September 2020.
The Ninth Circuit remanded with instructions for the district court to develop
preliminary injunction provisions based on the conditions that existed at Adelanto
at that time. Hernandez Roman v. Wolf, 829 F. App’x 165, 174 (9th Cir. 2020)

37.  On September 29, 2020, this Court in Roman again found that the
conditions at Adelanto were objectively unreasonable and that ICE acted in callous
disregard for the reasonable safety of the individuals in detention with respect to
their exposure to COVID-19. See Roman v. Wolf, No. EDCV2000768TJHPVCX,
2020 WL 5797918, at *6 (C.D. Cal. Sept. 29, 2020), aff’d in part, vacated in part,
remanded, 977 F.3d 935 (9th Cir. 2020). For example, ICE had been actively and
arbitrarily blocking the use of universal testing for COVID-19, even though the
facility had sufficient tests onsite delivered for that purpose. Id. at *2-3. ICE’s
determination that detainees can maintain a distance of six feet from each other at
all times was based on a single ICE employee who, without measuring any area,

“walked around the facility and imagined in his head that every detainee had a

10
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sphere around their body.” Id. at *4. The Court also noted that contact tracing was
not completed following a COVID-19 outbreak at Adelanto. Id. at *2. The Court
ordered ICE to begin weekly testing for COVID-19 for all detainees and
implement other measures to protect detainees from COVID-19. Id. at *6.

38.  On October 6, 2020, ICE reported to the Roman Court that almost
20% of the detainees at the facility had tested positive for COVID-19.'

39.  On October 15, 2020, the Court in Roman issued a population
reduction order that found that the population level at that time and the conditions
at the facility continue to pose an unreasonable risk to the safety of individuals in
detention. See Roman v. Wolf, No. ED CV 20-00768 TJH, 2020 WL 6107069
(C.D. Cal. Oct. 15, 2020), order clarified, No. ED CV 20-00768 TJH, 2021 WL
4621946 (C.D. Cal. Mar. 10, 2021). The Court expressed concerns that Adelanto
was not sufficiently isolating or quarantining detainees who are symptomatic of
COVID-19, suspected of having COVID-19, or have been confirmed positive for
COVID-19. Id. at *5.

Detention Standards

40. ICE’s contract with GEO to operate Adelanto mandates compliance
with ICE’s 2011 Performance-Based National Detention Standards (“PBNDS”) as
revised in December 2016."°

41. ICE’s PBNDS establish mandatory, non-discretionary policies and
practices relating to medical care that facilities and operators of facilities must

follow.

14 Rebecca Plevin, ‘I’m Scared for My Life’: Nearly 20% of Detainees at Adelanto
ICE Facility Have COVID-19, Desert Sun (Oct. 8, 2020),
https://www.desertsun.com/story/news/2020/10/07/nearly-20-detainees-adelanto-
1ce-facility-have-covid-19/5918914002/.

15 See ICE Performance-Based National Detention Standards 2011,
https://www.ice.gov/doclib/detention-standards/2011/pbnds2011r2016.pdf.

11
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42. ICE is responsible for ensuring that the requirements of the PBNDS
are followed at immigration detention facilities, including Adelanto.

43. The PBNDS provide “Medical Care” standards that require facilities
to ensure that detainees have access to a continuum of health care services,
including screening, prevention, health education, diagnosis, and treatment.!®

44.  The PBNDS Medical Care standards provide that CDC “guidelines
for the prevention and control of infectious and communicable diseases shall be
followed.”!” The PBNDS Medical Care standards also provide that “[f]acilities
shall comply with current and future plans implemented by federal, state or local
authorities addressing specific public health issues.” '8

45. The PBNDS Medical Care standards provide that: “Every facility
shall directly or contractually provide its detainee population with . . . [m]edically
necessary and appropriate medical . . . health care.”!® In furtherance of that
requirement, “[e]ach facility shall have written plans that address the management
of infectious and communicable diseases, including screening, prevention,
education, identification, monitoring and surveillance, immunization (when
applicable), treatment, follow-up, isolation (when indicated) and reporting to local,
state and federal agencies.”?® Such “[p]lans shall include . . . control, treatment and

prevention strategies; . . . procedures for the identification, surveillance,

immunization, follow-up and isolation of patients; hand hygiene; [and]

161d. at 257-281.
171d. at 258.
81d. at 261-62.
191d. at 260.

201d. at 261.

12
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management of infectious diseases.”!

46. The PBNDS Medical Care standards further require that “a plan is
developed that provides for continuity of medical care in the event of a change in

9922

detention placement or status.”* “The detainee’s medical needs shall be taken into

account prior to any transfer of the detainee to another facility.”*

47.  The PBNDS also include strict requirements on attorney notification
upon the transfer of an individual in detention. The standards require that “the legal
representative-of-record shall be notified as soon as practicable, but no later than
24 hours after the detainee is transferred.” It is the responsibility of ICE to make
such attorney notifications.**

48. In the event that a detainee is gravely ill, the PBNDS also imposes on
ICE the obligation to “immediately notify (or make reasonable efforts to notify)
the detainee’s next-of-kin of the medical condition and status, the detainee’s
location, and the visiting hours and rules at that location, in a language or manner
which they can understand.”*

49. In April 2020, ICE established COVID-19 specific Pandemic
Response Requirements (“PRR”), which sets forth mandatory requirements related
to the management of COVID-19 at immigration detention facilities. ICE has

updated the PRR several times throughout the course of the COVID-19
pandemic.?® At the time of Mr. Vargas Arellano’s COVID-19 illness and death, the

21 d.
221d. at 276.
2 d.
241d. at 457.
25 1d. at 339.

26 See supra note 3.

13
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PRR Version 5.0 was in effect.?” The PRR 5.0 required a list of measures be
implemented at immigration detention facilities related to COVID-19 testing,
isolation, prevention, and treatment.

50. The PRR 5.0 required that detainees at high risk of COVID-19
complications must receive twice-daily “[t]emperature screening and verbal
screening for symptoms of COVID19 and contacts with COVID-19 cases of all

new entrants.”??

51.  According to PRR 5.0, if a detainee has symptoms of COVID-19, “[a]
medical provider must perform an initial evaluation to determine their care plan
and housing placement.” A medical assessment must be performed at least daily,
and vital signs must be performed more frequently. Detainees with COVID-19
symptoms or who test positive for COVID-19 must be “immediately placed under
medical isolation in a separate environment from other individuals, and medically
evaluated.”” Those at high-risk of complications “should be housed in the medical
housing unit or infirmary area of the facility or, if unavailable, hospitalized.”>°
Those “detainees who require a higher level of care than can be safely provided at
the detention facility must be referred to community medical resources when
needed.”!

52. The PRR 5.0 also required that “[i]f there has been a suspected

COVID-19 case inside the facility (among incarcerated/detained persons, staff, or

27 See PRR, Version 5.0 (Oct. 27, 2020),
https://www.ice.gov/doclib/coronavirus/eroCOVID19responseRegsCleanFacilities-

v5.pdf.

28 1d. at 14.
29 1d. at 16.
301d. at 15.

SHd.
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visitors who have recently been inside), facilities shall begin implementing
management strategies while test results are pending. Essential management
strategies include placing cases and individuals with symptoms under medical
isolation, quarantining their close contacts, and facilitating necessary medical care
while observing relevant infection control and environmental disinfection
protocols and wearing recommended PPE.”3?

53. The PRR 5.0 also mandated that facilities must comply with the
CDC’s Interim Guidance on Management of Coronavirus Disease 2019 (COVID-
19) in Correctional and Detention Facilities.*® Like the PRR, the CDC’s interim
guidance imposes several requirements on ICE related to the prevention and
management of COVID-19 in immigration detention facilities.**

Reporting of Custodial Deaths

54. In 2018, Congress required ICE to publicly release reports on every
in-custody death within 90 days.*

32 1d. at 29.
31d. at 8.

34 The version of the CDC’s guidance in effect during part of Mr. Vargas
Arellano’s COVID-19 illness—from December 3, 2020 to February 18, 2021—can
be accessed here:
https://web.archive.org/web/20201210030827/https://www.cdc.gov/coronavirus/20
19-ncov/community/correction-detention/guidance-correctional-detention.html.

The version of the CDC’s guidance in effect during part of Mr. Vargas Arellano’s
COVID-19 illness and his subsequent death—from February 19, 2021 to March 8,
2021——can be accessed here:
https://web.archive.org/web/20210308143935/https://www.cdc.gov/coronavirus/20
19-ncov/community/correction-detention/guidance-correctional-detention.html.

35 House Committee on Appropriations, Department of Homeland Security
Appropriations Bill, 2018, Rep. No. 115-239,
www.congress.gov/115/crpt/hrpt239/CRPT-115hrpt239.pdf.

15
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55. ICE is required to report custodial deaths to Congress,
nongovernmental organization stakeholders, and the public in the Detainee Death
report.>¢

56.  There are only five detainee deaths listed by ICE for FY 2021, the
year that applied when Martin Vargas Arellano passed away.?’

57. Martin Vargas Arellano is not listed among the five detainees who
died.

58.  Martin Vargas Arellano’s release was ordered on March 5, 2021,
when he was immobile in a hospital bed after he suffered a stroke. He died three
days later.

59. ICE regularly orders the “release” of detainees who are essentially on
their deathbeds in order to avoid reporting custodial deaths to Congress.®

Mr. Vargas Arellano’s Immigration History

60. Mr. Vargas Arellano is a native of Mexico who arrived in the United
States when he was 2 years old.

61. On May 15, 2013, ICE took Mr. Vargas Arellano into custody and
placed him in removal proceedings. Later that year, an immigration judge found
him to be a member of the Franco-Gonzalez v. Holder, Case No. 10-2211 (C.D.

Cal.) class because he was not competent to represent himself in his removal

36 See ICE Detainee Death Reporting (last updated Dec. 5, 2022),
https://www.ice.gov/detain/detainee-death-reporting.

71d.

38 Andrea Castillo and Jie Jenny Zou, ICE Rushed to Release a Sick Woman,
Avoiding Responsibility for Her Death. She Isn’t Alone, Los Angeles Times (May
13, 2022), https://www.latimes.com/world-nation/story/2022-05-13/ice-
immigration-detention-deaths-sick-detainees.
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proceeding. Mr. Vargas Arellano was assigned a Qualified Representative to assist
in his representation in 2014.

62.  Mr. Vargas Arellano was released from custody in 2014 while his
Petition for Review was pending before the Ninth Circuit when ICE determined
that he was not a danger to others or a flight risk. In 2018, the Ninth Circuit
remanded his case at the request of the parties.

63. ICE placed Mr. Vargas Arellano in custody again in 2019 after he was
arrested based on an October 2018 violation of his obligation to register as a sex
offender. Mr. Vargas Arellano had sustained no other criminal convictions
between 2014 and 2018.

64. In November 2019, an immigration judge denied Mr. Vargas
Arellano’s application for withholding of removal and protection under the
Convention Against Torture. Mr. Vargas Arellano’s Qualified Representative
appealed that decision to the Board of Immigration Appeals.

65.  On April 14, 2021, a month after Mr. Vargas Arellano’s death, the
Board of Immigration Appeals remanded the case to the immigration court to
reconsider his eligibility for withholding of removal and protection under the
Convention Against Torture, citing clear error by the immigration judge.

66.  On April 22, 2021, Mr. Vargas Arellano’s removal case was
terminated due to his death.

Mr. Varqgas Arellano’s Detention During COVID-19

67. ICE was well aware that Mr. Vargas Arellano was at risk of serious
illness and death if he were to contract COVID-19, due to his age and because he
suffered from a number of chronic conditions including high blood pressure,
diabetes, cellulitis, liver disease, and severe psychiatric illness (schizophrenia).
Between April 2019 and April 2020, ICE transferred Mr. Vargas Arellano at least
eleven times for inpatient care at a hospital or clinic, with stays ranging from days

to several weeks.

17
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68. In June 2020, ICE denied, without explanation, Mr. Vargas Arellano’s
petition for humanitarian parole and release.

69. On October 7, 2020, this Court in Fraihat clarified that its preliminary
injunction applied to people subject to both discretionary and mandatory detention
and that “[o]nly in rare cases should a Subclass member not subject to mandatory
detention remain detained.” Those subclass members subject to mandatory
detention “should only continue to be detained after individualized consideration of
the risk of severe illness or death, with due regard to the public health emergency.”
Fraihat v. U.S. Immigr. & Customs Enf’t, No. EDCV191546JGBSHKX, 2020 WL
6541994, at *12 (C.D. Cal. Oct. 7, 2020).

70.  Mr. Vargas Arellano was a class member in Fraihat. He suffered from
multiple chronic conditions placing him at extremely high risk of severe illness or
death upon contracting COVID-19, he had been ordered released in April due to
these risks, and he in fact did become severely ill as a result of contracting COVID-
19 during his detention. Yet, ICE repeatedly denied his requests for release from
the onset of the pandemic to days before his death.

71.  On October 29, 2020, ICE denied a request based on Fraihat for his
release. The basis for the October 29, 2020, denial of release was that Mr. Vargas
Arellano was a threat to public safety.

72.  After Mr. Vargas Arellano contracted COVID-19 in December 2020,
his Qualified Representative, Margaret Hellerstein, sought a bond hearing which
was scheduled for January 26, 2021. Mr. Vargas Arellano, as a Franco class
member, was entitled to a bond hearing after 180 days of detention at which the
government bears the burden of justifying continued detention.

73.  On January 20, 2021, Ms. Hellerstein spoke with Mr. Vargas Arellano
about his upcoming bond hearing, and he informed her that he was still suffering

from the effects of COVID-19 and that he was under medical observation. They
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agreed that she would file a motion to continue the bond hearing until he could
meaningfully participate.

74.  The next day, Ms. Hellerstein again spoke with him, he explained that
he was feeling a bit better and that he wanted to proceed with the bond hearing. A
telephonic Franco bond hearing was scheduled for February 2, 2021.

75.  On January 27, 2021, Mr. Vargas Arellano was hospitalized for
COVID-19 pneumonia at St. Mary’s Hospital.

76.  On February 1, 2021, Ms. Hellerstein attempted to set up a call with
Mr. Vargas Arellano for the following morning’s bond hearing. She was informed
that he was offsite.
77.  On February 2, 2021, at the telephonic bond hearing, while Mr. Vargas
Arellano was in hospital, ICE refused to stipulate to bond citing his criminal record.
78.  Mr. Vargas Arellano had sustained no new criminal convictions
between 2014, when ICE determined that he was not a danger to others or a flight
risk and released him from custody, and 2018, when was arrested and convicted for
failing to register as a sex offender. His obligation to register as a sex offender
arose from a 1985 conviction, when he was a juvenile. Between 1985 to 2018, Mr.
Vargas Arellano had not once failed to register as required.

79. At the February 2, 2021, bond hearing, Ms. Hellerstein withdrew the
request for custody redetermination and informed the Immigration Judge that she
would make a new motion once Mr. Vargas had returned from the hospital.

Martin Vargas Arellano’s llIness and Death

80. On December 10, 2020, Mr. Vargas Arellano tested positive for
COVID-19. He contracted COVID-19 from a Wellpath medical provider at

Adelanto who examined him on November 29, 2020.%°

39 On March 23, 2021, in Roman v. Mayorkas, No. 5:20-cv-00768-TJH-PVC this
Court referred the death of Mr. Vargas Arellano to a Special Master for
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81.  From December 2020 until March 2021, Mr. Vargas Arellano suffered
a string of COVID-related medical complications that led to multiple
hospitalizations, a stroke, and his eventual death.

82.  On December 11, 2020, the day after he tested positive for COVID-19,
Mr. Vargas Arellano suffered from shortness of breath, fever, dry cough, and
eventually COVID-19 pneumonia, for which he had to be hospitalized.

83.  On December 12, 2020, Mr. Vargas Arellano was transferred back to
the Adelanto detention center but soon thereafter transferred to Providence St.
Mary Medical Center due to COVID-19 pneumonia where he was hospitalized for
several weeks.

84.  On December 25, 2020, Mr. Vargas Arellano was discharged from
Providence St. Mary Medical Center and placed back in Adelanto.

85.  On January 4, 2021, Mr. Vargas Arellano was admitted to the
Adelanto infirmary after complaining of shortness of breath.

86.  On January 26, 2021, Mr. Vargas Arellano was again hospitalized for
COVID-19 pneumonia at Providence St. Mary Medical Center.

87.  On February 4, 2021, Mr. Vargas Arellano was released from
Providence St. Mary Medical Center and placed back in the Adelanto infirmary.

88.  On February 17, 2021, after experiencing further shortness of breath,
Mr. Vargas Arellano was hospitalized for the third and final time for COVID-19.

89.  On February 19, 2021, a Wellpath Medical Director emailed ICE’s
medical coordinator explaining that Mr. Vargas Arellano’s medical condition has

(119

become grave, and that he was “‘at great risk of pulmonary embolism and [that

there was a] possibility of sudden death’ due to multiple ailments, including

investigation. On July 16, 2021, the Special Master issued a Report and
Recommendation, which was accepted by the Court on August 8, 2021, finding,
among other things, that Mr. Vargas Arellano died of complications due to
COVID-19, which he contracted at Adelanto. See Roman v. Wolf, No. 5:20-cv-
00768-THJ-PVC, Dkt. 1220 at 8 (C.D. Cal. Jul. 16, 2021).
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ongoing weakness and chest pain in the wake of COVID-19 infection.” Roman v.
Wolf, No. 5:20-cv-00768-THJ-PVC, Dkt. 1220 at 5 (C.D. Cal. Jul. 16, 2021). The
Wellpath Medical Director urged ICE to evaluate whether Mr. Vargas Arellano
should be released from ICE detention. Id.

90. After ICE learned that Mr. Vargas Arellano was at risk of sudden
death, it initiated a plan to release him. On February 22, 2021, Mr. Vargas
Arellano’s Deportation Officer, Sergio Guzman, reached out to Ms. Hellerstein
informing her that ICE was considering releasing Mr. Vargas Arellano and for her
to provide information about his housing and transportation. Ms. Hellerstein shared
that information by email and asked that Mr. Guzman let her know as soon as a
decision was made about Mr. Vargas Arellano’s release. Mr. Guzman did not
inform Ms. Hellerstein of Mr. Vargas Arellano’s grave condition nor that it was the
reason for ICE’s consideration of release.

91.  On or about February 26, 2021, Ms. Hellerstein reached out to Mr.
Guzman for an update. He informed her that no decision had been made yet about
his release. He agreed to update her once the agency made a decision about his
release. Ms. Hellerstein began making arrangements with the halfway house where
Mr. Vargas Arellano was going to stay.

92.  On or about February 26, 2021, Mr. Vargas Arellano suffered a stroke
that caused brain death.

93. On March 5, 2021, ICE “released” Mr. Vargas Arellano purportedly
on his own recognizance while in the hospital, even though he was comatose and
brain dead. The release order listed the release address that Ms. Hellerstein had
shared with Mr. Guzman. ICE did not inform Ms. Hellerstein nor Mr. Vargas
Arellano’s family of this release.

94.  On March 8, 2021, Mr. Vargas Arellano passed away due to
complications brought by COVID-19. ICE did not inform Ms. Hellerstein nor
Plaintiff of Mr. Vargas Arellano’s death. ICE also did not report Mr. Vargas
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Arellano’s death to this Court in Roman, where he had been a class member. ICE
merely reported to the Court that Mr. Vargas Arellano was released on March 8,
2021.

95.  On March 15, 2021, after class counsel in Roman informed Ms.
Hellerstein that Mr. Vargas Arellano had been released, she contacted Officer
Guzman, by phone, inquiring about his whereabouts. He informed her that he was
unaware of Mr. Vargas Arellano’s location. He did not inform her of Mr. Vargas
Arellano’s death. The next day she emailed Mr. Guzman to follow up. Mr. Guzman
was instructed by his supervisors to ignore Ms. Hellerstein’s email and not speak
with her any further about Mr. Vargas Arellano’s case.

96.  Over the next few days, Ms. Hellerstein reached out to hospitals,
shelters, police stations, and the Mexican Consulate seeking information about Mr.
Vargas Arellano. On March 18, 2021, she learned of her client’s death after
contacting the coroner’s office. Plaintiff learned of his father’s death shortly
thereafter.

97. Because Mr. Vargas Arellano was “released” from ICE custody prior
to his death on March 8, 2021, ICE did not report his death as a custodial death to
Congress.*

CAUSES OF ACTION
COUNT ONE
(Federal Tort Claims Act)

(Negligence)
Defendant United States
98.  Plaintiff incorporates the allegations in the paragraphs above as though
fully set forth here.

40 See ICE Detainee Death Reporting (last updated Dec. 5, 2022),
https://www.ice.gov/detain/detainee-death-reporting.
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1 99.  The United States is liable pursuant to the Federal Tort Claims Act for
2 || the tortious acts of its employees in “circumstances where the United States, if a

3 || private person, would be liable to the claimant in accordance with the law of the

4 || place where the act or omission occurred.” 28 U.S.C. § 1346(b).

5 100. Plaintiff brings this cause of action as a successor in interest to Mr.

6 || Vargas Arellano under California Code of Civil Procedure § 377.30 (Survival

7 | Action).
8 101. Plaintiff is Mr. Vargas Arellano’s biological son and successor in
9 || interest.

10 102. At all relevant times, ICE officials acted within their scope of their

11 | employment and/or official duties as employees of DHS, an agency of the United
12 || States.

13 103. ICE Health Services Corps (IHSC) oversees Wellpath’s compliance
14 | with national detention standards and oversees care for ICE detainees housed in
15 | contracted facilities.

16 104. Agents of the United States owed a duty of care to Mr. Vargas

17 || Arellano, and breached their mandatory, non-discretionary duties to Plaintiff,

18 || including in the following ways:

19 a. Failing to adequately shield him from contracting COVID-19;

20 b. Failing to release him despite his high risk of serious illness or death;
21 c. Failing to provide facilities and care sufficient to meet his medical

22 needs;

23 d. Failing to properly oversee facilities and staff;

24 e. Failing to release him after he contracted COVID-19; and

25 f. Failing to communicate with his designated representative regarding
26 his illness and transfer to hospital.

27 105. Defendant’s breach of duty was the direct and proximate cause and a

28 || substantial factor in bringing about Martin Vargas’ injuries.

23




Case

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

628 R4003BERI\VidcamenCeZTHherriled ifFTeBE30vIA310/Pageageo8®f Bhge ID
#:25

106. The actions of Defendant United States constitute the tort of
negligence under the laws of the State of California.
COUNT TWO
(Federal Tort Claims Act)

(Intentional Infliction of Emotional Distress)
Defendant United States

107. Plaintiff incorporates the allegations in the paragraphs above as though
fully set forth here.

108. The United States is liable pursuant to the Federal Tort Claims Act for
the tortious acts of its employees in “circumstances where the United States, if a
private person, would be liable to the claimant in accordance with the law of the
place where the act or omission occurred.” 28 U.S.C. § 1346(b).

109. Plaintiff brings this cause of action as a successor in interest to Mr.
Vargas Arellano under California Code of Civil Procedure § 377.30 (Survival
Action).

110. At all relevant times, ICE officials acted within their scope of their
employment and/or official duties as employees of DHS, an agency of the United
States.

111. The elements of an intentional infliction of emotional distress cause of
action under California law are (1) outrageous conduct by the defendant, (2)
intention to cause or reckless disregard of the probability of causing emotional
distress, (3) severe emotional suffering, and (4) actual and proximate causation of
the emotional distress.

112. Agents of the United States committed outrageous conduct when they
did not take adequate steps to shield Mr. Vargas Arellano from contracting
COVID-19 and when they failed to release him despite multiple requests knowing
that he suffered from high blood pressure, diabetes, liver disease, cellulitis, and

severe psychiatric illness.
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113. Agents of the United States detained Mr. Vargas Arellano under
conditions in which the facilities and level of care were not adequate to meet his
medical needs.

114. Agents of the United States acted in bad faith by actively concealing
the seriousness of Mr. Vargas Arellano’s condition and death from his counsel and
“releasing” him on his deathbed in order to avoid having to report a custodial death
to Congress.

115. Mr. Vargas Arellano endured severe emotional suffering as a result of
the outrageous conduct of Defendant United States.

116. The actions of Defendant constitute the tort of intentional infliction of
emotional distress under the laws of the State of California.

COUNT THREE
(Federal Tort Claims Act)

(False Arrest/ Imprisonment)
Defendant United States

117. Plaintiff incorporates the allegations in the paragraphs above as though
fully set forth here.

118. The United States is liable pursuant to the Federal Tort Claims Act for
the tortious acts of its employees in “circumstances where the United States, if a
private person, would be liable to the claimant in accordance with the law of the
place where the act or omission occurred.” 28 U.S.C. § 1346(b).

119. Plaintiff brings this cause of action as a successor in interest to Mr.
Vargas Arellano under California Code of Civil Procedure § 377.30 (Survival
Action).

120. At all relevant times, ICE officials acted within their scope of their
employment and/or official duties as employees of DHS, an agency of the United

States.
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121. Agents of the United States intentionally imprisoned Plaintiff without
lawful privilege and without Plaintiff’s consent. This act constituted the tort of
false imprisonment under the laws of the State of California.

COUNT FOUR
Cal. Gov. Code § 7320
(Violation of Detention Standards)
Defendants Wellpath and GEO

122. Plaintiff incorporates the allegations in the paragraphs above as
though fully set forth here.

123. Plaintiff brings this cause of action on his father’s behalf as successor
in interest to Mr. Vargas Arellano under California Code of Civil Procedure §
377.30 (Survival Action).

124. GEO is a private detention facility operator.

125. Wellpath is an agent of a private detention facility.

126. GEO and Wellpath are required to exercise a duty of ordinary care and
skill in their compliance and adherence to the detention standards of care and
confinement agreed upon in the Adelanto Detention Facility contract for operations.

127. 1ICE’s PBNDS are the applicable standards of care as set forth in the
Adelanto Detention Facility contract for operations. The PBNDS incorporates CDC
guidelines on COVID-19.

128.  GEO and Wellpath engaged in tortious actions in violation of the
PBNDS when they failed to adequately protect Mr. Vargas Arellano from
contracting COVID-19.

129. GEO and Wellpath engaged in tortious actions in violation of the
PBNDS when they failed to provide appropriate facilities and care for Mr. Vargas
Arellano’s medical needs.

130. GEO’s and Wellpath’s violations of the PBNDS caused Mr. Vargas

Arellano’s pain, suffering, and eventual death.
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COUNT FIVE
Cal. Civ. Code § 1714

(Negligence)
Defendants Wellpath and GEO

131. Plaintiff incorporates the allegations in the paragraphs above as though
fully set forth here.

132. Plaintiff brings this cause of action on his father’s behalf as successor
in interest to Mr. Vargas Arellano under California Code of Civil Procedure §
377.30 (Survival Action).

133. California Civil Code § 1714 provides a statutory cause of action for
negligence. To establish a claim for negligence, a plaintiff must show (1) that the
defendant owed the plaintiff a legal duty; (2) that the defendant breached that duty;
and (3) that the breach was a proximate or legal cause of the plaintiff’s injuries.

134. California law recognizes a “special relationship” between jailer and
prisoner that gives rise to a duty of care. Giraldo v. California Dep’t of Corr. &
Rehab., 168 Cal. App. 4th 231, 250-51, 85 Cal. Rptr. 3d 371, 386 (2008).

135. Defendants breached their duty of care when they detained Mr. Vargas
Arellano under conditions in which the facilities and level of care were not
adequate to meet his medical needs, and that breach caused his pain, suffering, and
eventual death.

136. Defendants breached their duty of care when they failed to adequately
protect Mr. Vargas Arellano from contracting COVID-19, and that breach caused

his pain, suffering, and eventual death.

PRAYER FOR RELIEF
WHEREFORE, Plaintiff prays that this Court grant the following relief:

(1)  Award compensatory and punitive damages to Plaintiff in an
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1 amount to be proven at trial;
2 (2)  Award costs and reasonable attorney fees under the Equal
3 Access to Justice Act, 28 U.S.C. § 2412(b) and Cal. Gov. Code
4 § 7320(c);
5 (3)  Grant such further relief as the Court deems just and
6 proper.
7
8 || Dated: March 7, 2023 Respectfully submitted,
’ Stacy Tolchin
10 Megan Brewer

Law Oftices of Stacy Tolchin
776 E. Green St. Suite 210

12 Pasadena, CA 91101
Telephone: (213) 622-7450
Facsimile: (213) 622-7233

14 Email:
Stacy(@Tolchinimmigration.com

11

13

P Megan@Tolchinimmigration.com
16
17 Matthew Vogel*
Amber Qureshi*
18 National Immigration Project of
19 the National Lawyers Guild
(NIPNLG)
20 2201 Wisconsin Ave NW, Suite
71 200
Washington, DC 20007
22 Telephone: (202)470-2082
23 Facsimile: (617) 227-5495
Email:
24 matt@nipnlg.org
25 amber@nipnlg.org
26 * pro hac vice application
27 forthcoming
28
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+ not admitted in DC; working remotely
from and admitted in Louisiana only

Counsel for Plaintiff

By: s/ Stacy Tolchin
6 Stacy Tolchin
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Pennsylvania Professional Liability
Joint Underwriting Association

VEVA 14, Suite 300 PHONE (610) 828 - 8890
1777 Sentry Parkway West FAX (610) 825 - 0688
Blue Bell, PA 19422 Email: Insurance@PAJUA.com

December 9, 2022
Samuel Foreman, Esq.
Weber Gallagher
Via email

RE: Edward Leon Major v Michael Herbik, DO et al
USDC Western District No: 1:21-Cv-000683
PAJUA Claim #: 7516
Dear Mr. Foreman:

This will confirm our assignment of the above claim to you to defend PAJUA insured
Michael Herbik, DO. We will be sharing defense costs 50/50 with Wellpath.

Dr. Herbik is insured under PAJUA Claims Made policy D18723 which became effective
3/15/2021 with a 9/1/2014 retroactive date.

We will be handling the file directly and all correspondence, including invoices for
services rendered, should be forwarded to my attention. Please order any records
through Medical Copy Services (MCS Services) if we cannot get them by informal
means. Also, we will need to secure an expert review as soon possible to evaluate our
exposure. Your Preliminary Report is due within 30-90 days of the assignment/receipt of
this case, following our Litigation and Legal Billing Guidelines. Please include the full
identity of any codefendant, his/her attorney, insurance carrier, and applicable policy
limits. Case Reports are also due at 10 and 18 months of your receipt of this case.
Please refer to our Litigation Guidelines for the required reporting format.

Please note that we have Consent to Settle provision in our policy.
PLEASE BILL THIS FILE QUARTERLY FROM DATE OF ASSIGNMENT.

Thank you for your cooperation and assistance. | look forward to working with you in
our efforts to protect the interests of our insured in this matter.

Sincerely,

Nancy Mckittrick
Claims Manager
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From: Saundra Robinson
To: Nancy McKittrick
Cc: Samuel H. Foreman; Dineth Quinon:
Subject: RE: New Case Received - Richard Reichart - NOL
Date: Tuesday, April 11, 2023 12:44:56 PM
Attachments: image002.png

image003.png
EXTERNAL EMAIL
| am ok with 50/50 cost share.
Thank you,
Saundra

Saundra Robinson

Claims Pro Se Adjuster, PMP

Wellpath

To hope and healing.

3340 Perimeter Hill Drive // Nashville, TN 37211
Outside 901-441-8182 | Inside 615-815-2477

LinkedlIn // Facebook // Twitter // Instagram // YouTube

www.wellpathcare.com // www.wellpathcarecenters.com

From: Nancy McKittrick

Sent: Tuesday, April 11, 2023 11:29 AM

To: Saundra Robinson

Subject: [EXT] FW: New Case Received - Richard Reichart - NOL
Importance: High

CAUTION: This Email is from an EXTERNAL source. Do not click links or open attachments unless you recognize the sender and know the content is
safe. Report suspicious messages to SPAM@Wellpath.us

OK to share defense costs 50/507?
Nancy McKittrick
Claims Manager

Pennsylvania Professional Liability Joint Underwriting Association

VEVA 14, Suite 300

1777 Sentry Parkway West

Blue Bell, PA 19422

Phone (610) 828 8890

Fax (610) 825 0688

CONFIDENTIALITY NOTICE

This electronic mail transmission is privileged and confidential and is intended only for the review of the party to whom it is addressed. If you have received this transmission in error, please immediately

return it to the sender.

From: Jennifer Damon <jdamon@wglaw.com>

Sent: Tuesday, April 11, 2023 10:29 AM

To: Saundra Robinson <SaundRobinson@Wellpath.us>; Nancy McKittrick <Nanc ajua.com>

Subject: FW: New Case Received - Richard Reichart - NOL

Importance: High

Conflicts are cleared and I’'m ready to open if either of you will get me a claim number, though of course I'll be looking for both.
Have a great day!

Jen

Jennifer Damon, PA Litigation Practice Assistant

Weber Gallagher

4 PPG Place, 5th Floor

Pittsburgh, PA15222

T:412.285.1257F: 412.281.4547

jdamon@wglaw.com, www.wglaw.com

Confidentiality Note: The information contained in this electronic message may contain attorney-client privileged and confidential information intended only for the use of the owner of
the email address listed as the recipient of this message. If you are not the intended recipient of this email message you are hereby notified that any disclosure, dissemination,

distribution, or copying of this communication is strictly prohibited. If you have received this transmission in error, please notify the sender by return email; and by telephone at
973.242.1364.

Weber Gallagher Simpson Stapleton Fires & Newby LLP

From: Vernell Prince <vprince@wglaw.com> On Behalf Of Conflicts
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Sent: Tuesday, April 11, 2023 9:41 AM

To: Jennifer Damon <jdamon@wglaw.com>

Cc: Conflicts <Conflicts@wglaw.com>

Subject: FW: New Case Received - Richard Reichart - NOL

Importance: High

Hi, Jenn.

Joe has a closed file listing the same Plaintiff: Richard D. Reichart. See below:
e No other results found.

ANN LEWIS
e Client Contact in closed file #0049682 — B/A no longer with WG: B. Calistri
Please advise once you have first names of the parties below, so we can search for conflicts.
DEPUTY TERRA
DEPUTY BRADLEY
DEPUTY SIPPLE
CAPTAIN WHITE
OFFICER HISSINGER
DOCTOR WEINER
Thanks,

Vernell Prince,Records & Conflicts Manager

Weber Gallagher

2000 Market Street, Suite 1300
Philadelphia,PA19103
T:215.972.7934F: 215.564.7699
vprince@wglaw.com, www.wglaw.com

Confidentiality Note: The information contained in this electronic message may contain attorney-client privileged and confidential information intended only for the use of the owner of

the email address listed as the recipient of this message. If you are not the intended recipient of this email message you are hereby notified that any disclosure, dissemination,

distribution, or copying of this communication is strictly prohibited. If you have received this transmission in error, please notify the sender by return email; and by telephone at

973.242.1364

Weber Gallagher Simpson Stapleton Fires & Newby LLP

From: Jennifer Damon <jdamon@wglaw.com>

Sent: Monday, April 10, 2023 5:13 PM

To: Conflicts <Conflicts@wglaw.com>

Subject: FW: New Case Received - Richard Reichart - NOL

Importance: High

Did they send this to you last week? We represent Dr. Weiner, and Wellpath
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Jennifer Damon, PA Litigation Practice Assistant

Weber Gallagher

4 PPG Place, 5th Floor

Pittsburgh, PA15222
T:412.285.1257F: 412.281.4547
jdamon@wglaw.com, www.wglaw.com

1er of

Confidentiality Note: The information contained in this electronic message may contain attorney-client privileged and confidential information intended only for the use of the ow

the email address listed as the recipient of this message. If you are not the intended recipient of this email message you are hereby notified that any disclosure, dissemination,

distribution, or copying of this communication is strictly prohibited. If you have received this transmission in error, please notify the sender by return email; and by telephone at
973.242.1364

Weber Gallagher Simpson Stapleton Fires & Newby LLP

From: Saundra Robinson <SaundRobinson@Wellpath.us>

Sent: Friday, April 7, 2023 2:50 PM

To: Samuel H. Foreman <sforeman@wglaw.com>
Cc: Benjamin M. Lombard <blombard @wglaw.com>; Keanna A. Seabrooks <kseabrooks@wglaw.com>; Jennifer Damon

<jdamon@wglaw.com>; Tiffany R. Temas <ttemas@wglaw.com>; Dineth Quinones <dquinones@wglaw.com>
Subject: New Case Received - Richard Reichart - NOL

Importance: High

EXTERNAL EMAIL

Hello Sam,

Please see the attached new case | received that | would like for you to handle.

It maybe partial PA JUA for Dr. Weiner. Our defendant so far is Wellpath.

Also, please note that a legal hold memo is attached so that you can email Wellpath any names that you
think should be put on legal hold for this claim.

Please run conflicts and acknowledge and provide the initial case information for the file note.

Please don’t hesitate to contact me if you have any questions.

Thank you,

Saundra
Saundra Robinson

Claims Pro Se Adjuster, PMP

Wellpath

To hope and healing.

3340 Perimeter Hill Drive // Nashville, TN 37211
Outside 901-441-8182 | Inside 615-815-2477

Cell 615-406-2655

LinkedIn // Facebook // Twitter // Instagram // YouTube

www.wellpathcare.com // www.wellpathcarecenters.com
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2= wellpath

To hope and healing.

May 31, 2022

Lena.bowen@georgehills.com
George Hills

Lena Bowen, Claims Adjuster
P.O. Box 278

Rancho Cordova, CA 95741

RE: Deppe et al. V. County of Shasta
Claim Number: 2021-PL-01215

Dear Ms. Bowen:

Wellpath is in receipt of the County of Shasta’s tender request to CFMG relative to this claim under the
contract between CFMG (“Contractor”) and the County. As you know, Plaintiff has named CFMG in
addition to the County of Shasta, its Sheriff-Coroner Eric Magrini and its employee Captain Gene
Randall, and it is claimed they are equally liable. Discovery is continuing as we work to fully evaluate
these claims and allegations.

Based upon information we have received, the Plaintiff has alleged liability based upon the medical care
provider by CFMG (the “Contractor” to the Agreement) and has also alleged liability based upon acts of
the County, its personnel and officers. Accordingly, Wellpath acknowledges its obligation to defend the
County as set forth in the Agreement between the parties, subject to a complete reservation of rights, and
Wellpath hereby tenders this claim to the County and its insurers and requests all insurers be placed on
notice of this claim.

While both parties have agreed to defend and indemnify each other, Wellpath’s coverage is designated
as primary and non-contributory with the insurance of the County. Wellpath’s coverage is subject to a
substantial self-insured retention for which Wellpath is responsible. Therefore, the County’s insurance
may also provide excess coverage for the protection of Wellpath.

Wellpath reserves the right to withdraw the acceptance of the County’s defense tender at any time,
including any information that clarifies, limits, and/or changes the claims made against Wellpath and the
County. We ask that the County abide by instructions from the insurers and to cooperate with both
Wellpath and the insurers in the defense of the claim. Wellpath and the insurers should be consulted
concerning all costs, including any costs that may impact coverage within or in excess of the self-
insured retention. Wellpath reserves all rights to object to any defense costs incurred in this matter on
the basis that those costs are not reasonable and necessary to the defense of this claim, and on the basis
that defense or settlement costs are incurred without approval by Wellpath or Wellpath’s insurers.

Wellpath
1283 Murfreesboro Road -
Suite 500

Nashville, TN 37217 1.
i

www.wellpathcare.com
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Given Wellpath’s acceptance of the County’s tender of this claim within its self-insured retention under
a reservation of rights (for a defense only at this stage), Wellpath has the right to select counsel, and to
direct and control the defense and resolution of the action, in consultation with the County. We look
forward to working with you in connection with the defense of this action. Wellpath will agree to select,
retain and pay counsel for defense of the county from the date of tender.

This reservation of rights is not to be construed as a waiver of any claims or defenses potentially
available to Wellpath, all of which are expressly reserved, and Wellpath’s insurers may reserve
additional rights.

Very truly yours,

Chvrwsy Bowker

Chris Bowker

Legal Claims Manager
615-815-2791 Direct Dial
615-708-0557 Cell

wellpath

RBowker@Wellpath.us
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Exhibit H

County of Orange Defense Agreement
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Paul A. Sanders

Partner
June 24, 2024
VIA ELECTRONIC MAIL VIA ELECTRONIC MAIL
W. Eric Downing, CPCU Stephanie T. Midler
Legal Claims Manager Assistant County Attorney
Corporate Legal Department Orange County Attorney’s Office
Wellpath 255-275 Main St.
3340 Perimeter Hill Drive Goshen, NY 10924

Nashville, TN 37211

VIA ELECTRONIC MAIL
VIA REGULAR MAIL
Teneshia Washington, RN
300 Wood Hills Dr., Apt #315
Goshen, NY 10924

Re: Layla Capaci, as Administrator of the Estate of Niki Capaci, Deceased, and on
behalf of All Distributees and Next-of-Kin including Layla Capaci, Individually
v. Cyrel Dasraj, County of Orange, Tenesia Washington, RN, Wellpath, LLC,
Wellpath NY, LLC, et al.
Claim No.: 2023-PL-02971
Our File No.: 3204789

Dear Eric, Stephanie and Ms. Washington:

Barclay Damon LLP has been engaged by Wellpath to represent the interests of Orange
County (the “County”), to the extent medical and mental health treatment administered by
Wellpath employees is alleged, together with defendant Nurse Tenesia Washington (individually
and collectively referred to as the “Parties”), in the above matter.! Therefore, the Parties and not
an insurance company will be our clients in this matter. A copy of the Complaint is enclosed. |
understand the Parties have yet to be served with process. Please contact me immediately if/when
you are served. Note, we may file a pre-answer motion to dismiss the pleadings on behalf of some
or all of the Parties.

I will be handling the matter with an associate attorney. Please call me upon your receipt
of this letter if you have any questions or comments.

L1t is our understanding that the remaining parties named in the complaint have not been served with copies of the

complaint.
2000 Five Star Bank Plaza - 100 Chestnut Street - Rochester, New York 14604 barclaydamon.com
PSanders@barclaydamon.com Direct: (585) 295-4426 Fax: (585) 295-8422

29288877.1
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W. Eric Downing
Stephanie T. Midler, Esq.
Teneshia Washington, RN
June 24, 2024

Page 2

This engagement calls for the Firm to represent the County in connection with the matter
referenced above. At this time, we are unaware of any matters involving the Firm that would
prevent or limit us from serving the County or that would constitute actual or potential conflicts
of interest or would risk the disclosure of confidential information or impingement of the duty of
loyalty. However, in the interest of full disclosure, the Firm advises you that we are a full service
law firm engaged in many different areas of practice. Thus, it is entirely possible, and we think
likely, that issues may arise in connection with our representation of other clients that could put
our Firm into a potential or actual conflict with the County. For example, it is possible that clients
in our Energy, Project Development, or Telecommunications Practice Area may at some future
point(s) in time represent clients in connection with the need for real property tax, zoning and other
municipal approvals from the County as may be required for an existing or proposed development
project. In that event, there would be a technical conflict of interest. Because of the nature of our
practice, we believe that addressing this issue at this time is prudent.

In the event our Firm is engaged by the County and such other matters later emerge, we
will do our utmost to achieve a resolution of those matters in an acceptable manner, including but
not limited to the pursuit of a waiver from the other client. If we are unable to obtain a waiver, we
will decline the engagement. However, we require that the County agree to an advance waiver for
this limited category of practice upon our engagement. Absent this agreement to an advance
waiver, the Firm will be unable to accept this engagement.

Currently, we are unaware of any conflict of interest in our joint representation of the
Parties; in fact, the Parties have unified defenses. We expect the Parties to fully cooperate with
one another, counsel and any experts retained. We also expect that the Parties will disclose all
facts and information known to them in defense of the claim. We are not aware of any of the Parties
making a claim or an assertion against the other Parties for wrongdoing, contribution or
indemnification.

One advantage of joint representation is an efficient and effective unified defense that’s
paid for by Wellpath. One possible disadvantage is that if the matter is not settled or dismissed,
then a possible conflict might arise at some point down the road. Another possible disadvantage
may be that one of the Parties may need to seek separate legal counsel if a conflict of interest
arises.

At this point, unless we hear from you to the contrary, it is our understanding that the
Parties agree and are satisfied that there is no conflict of interest preventing joint representation.
We believe that we can provide competent and diligent representation to the Parties. Accordingly,
we will represent the Parties in this matter; however, we do so pursuant to the understandings
below.

29288877.1
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W. Eric Downing
Stephanie T. Midler, Esq.
Teneshia Washington, RN
June 24, 2024

Page 3

First, if at any time in the future one or more of the Parties or counsel determine that there
is a conflict of interest in representing any Party, all Parties will be so notified. At that point, the
Parties will be provided an opportunity to obtain independent legal representation.

Second, the Parties agree that, whether or not any conflict of interest develops, any
information we learn while representing any Party may be communicated, at our discretion, to the
other Parties. The Parties agree that it will make available all information and documents which
are or may be relevant to this lawsuit. Please note that in this regard, whatever information we
learn from one of the Parties can and will be disclosed to any and all other Parties.

Third, the Parties agree that if a conflict of interest develops, the Parties unconditionally
agree to permit Barclay Damon LLP to continue representing Wellpath and any other Parties that
Wellpath engages Barclay Damon LLP to represent. The Parties further agree not to seek to
disqualify Barclay Damon LLP from continued representation of Wellpath or any other Parties
that Wellpath engages Barclay Damon LLP to represent.

The Parties should use their own judgment about whether their interests are best served
through joint representation, including consulting with private legal counsel on the matter, if so
desired.

We ask that you not discuss the merits of the claim with anyone but an authorized
representative of this firm or Wellpath. We look forward to working with you on this matter.
Please rest assured that your interests will be fully and vigorously represented.

If you have any issues with the contents of this letter, please contact me to discuss or
respond with your comments/objections in writing.

Thank you. We look forward to working with you.

Very truly yours,

Paul A. Sanders

PAS:np
Enclosure

29288877.1



