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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF PUERTO RICO 

 

In re: 

THE FINANCIAL OVERSIGHT AND  
MANAGEMENT BOARD FOR PUERTO RICO, 

            as representative of 

THE COMMONWEALTH OF PUERTO RICO, et al. 

                                                Debtors.1 
 

PROMESA 
Title III  
 
 
Case No. 17-BK-3283-LTS 
 
(Jointly Administered) 
 

In re: 

THE FINANCIAL OVERSIGHT AND MANAGEMENT 
BOARD FOR PUERTO RICO 

as representative of 

PUERTO RICO ELECTRIC POWER AUTHORITY, 

   Debtor. 

PROMESA 
Title III 
 

Re: ECF No. 1235 
Case No. 17-BK-4780-LTS 

This Pleading relates only to PREPA, 
and shall be filed in the lead Case No. 
17-BK-3283-LTS, and PREPA’s Title 
III case (Case No. 17-BK-4780-LTS) 
 

                                                 
1 The Debtors in these Title III Cases, along with each Debtor’s respective Title III case number and the last four (4) 

digits of each Debtor’s federal tax identification number, as applicable, are the (i) Commonwealth of Puerto Rico 
(Bankruptcy Case No. 17 BK 3283-LTS) (Last Four Digits of Federal Tax ID: 3481); (ii) Puerto Rico Sales Tax 
Financing Corporation (“COFINA”) (Bankruptcy Case No. 17 BK 3284-LTS) (Last Four Digits of Federal Tax ID: 
8474); (iii) Puerto Rico Highways and Transportation Authority (“HTA”) (Bankruptcy Case No. 17 BK 3567-LTS) 
(Last Four Digits of Federal Tax ID: 3808); (iv) Employees Retirement System of the Government of the 
Commonwealth of Puerto Rico (“ERS”) (Bankruptcy Case No. 17 BK 3566-LTS) (Last Four Digits of Federal Tax 
ID: 9686); and (v) Puerto Rico Electric Power Authority (“PREPA”) (Bankruptcy Case No. 17 BK 4780-LTS) (Last 
Four Digits of Federal Tax ID: 3747). (Title III case numbers are listed as Bankruptcy Case numbers due to software 
limitations.) 
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THE FINANCIAL OVERSIGHT AND 
MANAGEMENT BOARD FOR PUERTO RICO, as 
representative of PUERTO RICO ELECTRIC POWER 
AUTHORITY, and PUERTO RICO FISCAL 
AGENCY AND FINANCIAL ADVISORY 
AUTHORITY, 

   Movants, 
 
v. 

OFFICIAL COMMITTEE OF UNSECURED 
CREDITORS, et al., 
   Respondents. 

 

 
SECOND SUPPLEMENTAL MEMORANDUM  

OF LAW AND FACTS IN SUPPORT OF JOINT MOTION OF PUERTO RICO  
ELECTRIC POWER AUTHORITY AND AAFAF PURSUANT 
TO BANKRUPTCY CODE SECTIONS 362, 502, 922, AND 928,  

AND BANKRUPTCY RULES 3012(A)(1) AND 9019 FOR ORDER  
APPROVING SETTLEMENTS EMBODIED IN THE RESTRUCTURING 

SUPPORT AGREEMENT AND TOLLING CERTAIN LIMITATIONS PERIODS 
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To The Honorable United States District Court Judge Laura Taylor Swain: 
 

The Financial Oversight and Management Board for Puerto Rico (the “Oversight Board” 

or “FOMB”), in its capacity as representative of the Puerto Rico Electric Power Authority 

(“PREPA” or the “Debtor”) in the Title III case pursuant to section 315(b) of the Puerto Rico 

Oversight, Management, and Economic Stability Act (“PROMESA”),1 and the Puerto Rico Fiscal 

Agency and Financial Authority (“AAFAF,” and together with the Oversight Board and PREPA, 

“Movants” or the “Government Parties”), as the entity authorized to act on behalf of PREPA 

pursuant to the authority granted to it under the Enabling Act of the Fiscal Agency and Financial 

Advisory Authority, Act 2-2017, respectfully submit this second supplemental memorandum of 

law and facts (the “Second Supplemental Memorandum”) in support of the Joint Motion of Puerto 

Rico Electric Power Authority and AAFAF Pursuant to Bankruptcy Code Sections 362, 502, 922, 

and 928, and Bankruptcy Rules 3012(a)(1) and 9019 for Order Approving Settlements Embodied 

in the Restructuring Support Agreement and Tolling Certain Limitations Periods [ECF No. 1235] 

(the “Rule 9019 Motion”) and the Supplemental Memorandum of Law and Facts in support of the 

Rule 9019 Motion [ECF No. 1425] (the “First Supplemental Memorandum”), and the 

Declarations2 submitted therewith, in accordance with the Court’s direction at the July 11, 2019 

conference (“July 11 Conference”). 

PRELIMINARY STATEMENT 

1. This memorandum of law is submitted in response to the Court’s direction at the 

July 11 Conference to address whether the Court can grant the relief Movants request without 

                                                 
1  PROMESA is codified at 48 U.S.C. §§ 2101-2241. 
2  Capitalized terms used but not otherwise defined herein shall have the meaning given to them in the First Supplemental 

Memorandum.  
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2 

eliminating PREPA’s ability to fully compensate holders of the Fuel Line Lender3 claims if they 

ultimately prevail on their contention that their claims are senior to the PREPA bondholders’ 

claims.  Putting aside that the Fuel Line Lender claims are unsecured and have no entitlement to 

adequate protection, the answer is “yes,” they are protected in at least three ways.  First, the 

transition charge the PREPA RSA contemplates using to pay the bondholders’ claims is far greater 

than the charge that would be necessary (approximately 0.43 cents per kilowatt-hour) to pay the 

Fuel Line Lender claims.  Thus, if the latter claims are senior, they can be fully paid by either 

deducting their claim amount from the future transition charge collections for the purportedly 

junior bondholders, or the transition charge can be increased by approximately 0.43 cents to cover 

the Fuel Line Lender claims.  Second, because Bankruptcy Code section 363 is inapplicable in 

Title III cases and PROMESA § 305 is applicable, without court approval PREPA can already 

make the pre-plan Settlement Payments to the Supporting Holders, and section 305 requires the 

Court not to interfere with PREPA’s use of its revenues to pay the Supporting Holders.  Therefore, 

the Court’s approval and order to make Settlement Payments to the Supporting Holders cannot 

interfere with the Fuel Line Lender’s legal rights.  To the contrary, the reason PREPA is requesting 

the Court to approve and order those payments that PREPA can make without a court order is that 

the Supporting Holders have agreed to have their claims allowed in reduced amounts and to vote 

for a plan that pays them between $2 billion and $3 billion less than full payment if the Court 

approves and orders the payments.  Thus, the Court’s order does not affect and cannot harm other 

creditors.  Third, if the Fuel Line Lender claimholders have the seniority they say they have, neither 

the RSA nor the Amended Proposed Order releases the Supporting Holders from any claim of the 

                                                 
3 The Fuel Line Lenders are: (i) Cortland Capital Market Services LLC, as Administrative Agent (“Cortland”), and (ii) 

SOLA LTD, Solus Opportunities Fund 5 LP, Ultra Master LTD, and Ultra NB LLC (together, “Solus” and together 
with Cortland, the “Fuel Line Lenders”). 
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Current Expense Claimants for turnover of monies PREPA pays to them.  That said, this 

memorandum also explains why the Fuel Line Lender claims are not senior, and the Fuel Line 

Lenders have not pled a cognizable claim to the contrary.  They have not alleged, and cannot 

allege, the existence of any agreement signed by the PREPA bondholders or trustee granting the 

Fuel Line Lender claimholders the fundamental rights of a senior creditor.   

2. The Fuel Line Lenders, as well as UTIER and the PREPA retirement system 

(collectively, the “Current Expense Claimants”), assert seniority over the PREPA bondholders.  

Their seniority claim fails for a simple reason: they have no subordination agreement and there is 

no evidence that PREPA bondholder claims have been subordinated.  The law is very clear.  To 

be senior to another claim, a claimant needs a statute or a subordination agreement.  No one alleges 

there is a statute subordinating the PREPA bond claims.  Accordingly, the Fuel Line Lenders allege 

they have contractual seniority rights.  But, their own allegations show they do not.  They fail to 

allege the existence of any contract under which the PREPA bondholders agree that on default, 

they get paid only after the Fuel Line Lender claims and that they will turn over any monies they 

receive before the Fuel Line Lender claimholders are paid in full.  Without such a contract, there 

can be no subordination. Such an agreement between creditors is the hallmark of a subordination 

agreement.   In re Holly’s, Inc., 140 B.R. 643, 668 (Bankr. W.D. Mich. 1992) (“A subordination 

agreement is simply a contract in which a creditor (the ‘subordinated’ or ‘junior’ creditor) agrees 

that the claims of specified senior creditors must be paid in full before any payment on the 

subordinated debt may be made to, and retained by; the subordinated creditor.”). 

3. To attempt to construct their non-existent subordination contract, the Fuel Line 

Lenders first point to the Trust Agreement to which they are not parties and which provides there 

are no third-party beneficiaries.  The Trust Agreement simply provides that PREPA may pay 
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necessary and current operating expenses under annual budgets (a covenant in favor of the 

bondholders to ensure PREPA keeps investing in the system and thereby creating revenues) and 

no more, before transferring remaining net revenues to the bondholder trustee’s account.  The Trust 

Agreement also provides on its first page that PREPA has authority to determine the “necessity 

for all its expenditures and the manner in which they shall be incurred, allowed and paid . . . .” 

which negates the Fuel Line Lender claimholders’ assertion that they have a senior claim entitled 

to be paid before the bonds are paid when a default exists.  There is a world of difference between 

a bondholder contract with PREPA granting PREPA the unilateral ability to pay fuel and other 

operating expenses, as limited by PREPA’s budgets, before bond claims (which contract PREPA 

and the bondholders can amend at will), and a bondholder contract with Fuel Line Lenders 

providing that when both the fuel claims and bondholder claims are in default, the fuel claims must 

be paid in full before the bonds are paid.  The latter contract does not exist.  In a valiant effort to 

create it, the Fuel Line Lender claimholders then point to a crazy quilt of other documents to 

supplement the seniority right they contend is in the Trust Agreement, as if they can manufacture 

a subordination agreement by pointing to snippets of other documents not signed by the 

bondholders they want to subordinate.  They start with their credit agreement with PREPA under 

which PREPA commits to pay the credit line as a Current Expense under the Trust Agreement.  

But, the PREPA bondholders are not parties to it, and have nowhere agreed they are subordinate 

to it.  The PREPA bondholders’ purported knowledge of the credit agreement and offering 

documents makes no difference.  Try as they might, the Fuel Line Lender claimholders have not 

and cannot allege a contract in which the PREPA bondholders agree their claims are subordinate 

and agree they shall not be paid before the Fuel Line Lenders’ claims are paid.  Without that 

contract, the Fuel Line Lender claimholders’ assertion of seniority is a wish, not a reality.   
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4. UTIER and the PREPA retirement system similarly argue pension claims (the entire 

underfunded amount) must be treated as “Current Expenses” because their employees are part of 

the operations of PREPA or the definition includes payment to pensions or retirement funds, 

respectively.  But, none of the Current Expense Claimants allege they have an agreement with the 

Bondholders pursuant to which the Bondholders subordinated their bonds claims to those of the 

Current Expense Claimants.4   

5. Especially given the Fuel Line Lenders’ claims being unsecured and protected as 

described above, the validity and extent of Current Expense Claimants’ purported priority rights 

do not implicate the reasonableness of the RSA, which preserves their legal rights to be properly 

dealt with at Plan confirmation.  If they succeed in establishing priority at confirmation, PREPA 

will have to treat them accordingly under a Plan.  If PREPA cannot confirm such a Plan, the RSA 

can be terminated.  Neither scenario is relevant to the current inquiry regarding the approval of the 

settlements embodied in the RSA.   

6. The Current Expense Claimants’ arguments that their purported priority rights 

prohibit approval of the RSA are incorrect for the following reasons: 

7. First, the Current Expense Claimants are not prejudiced by the RSA.  The RSA 

does not impact the legal rights of creditors other than the Supporting Holders, their claims against 

PREPA, or their treatment under a Plan.  The commencement of certain pre-Plan payments to the 

Supporting Holders under the RSA also does not prejudice Current Expense Claimants’ purported 

priority rights.  As unsecured claimholders in bankruptcy, the Current Expense Claimants are not 

entitled to any current payments from PREPA nor, by virtue of PROMESA section 305, can they 

                                                 
4  AAFAF does not join any arguments concerning the status or priority of pension claims or the rights of pension 

holders.  AAFAF expressly reserves all rights with respect to pension claims, including the right to object to the 
treatment of pensions in any future plan of adjustment.  AAFAF agrees with the Oversight Board that the issue is 
beyond the scope of the Rule 9019 Motion. 
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obtain an order of this Court directing what PREPA does with its property.  Even assuming 

arguendo they have the priority rights they claim, and PREPA would violate those rights by paying 

Bondholders first, that scenario—at most—only provides them an unsecured damage claim for 

breach of a prepetition contract against PREPA, payable (and adjustable) on the effective date of 

the Plan.  

8. Second, if the Current Expense Claimants are really senior as they contend, they 

retain any right to turnover of funds from the Supporting Holders.  Seniority and subordination are 

between two parties – the senior creditors and the junior creditors. No relief is being requested that 

would alter the contractual seniority rights between them.  The RSA/Amended Proposed Order 

does not alter these rights—rendering the Current Expense Claimants’ arguments as to their 

purported priority status irrelevant to the reasonableness inquiry.  Moreover, any arguments of the 

Current Expense Claimants regarding settlements leaving insufficient monies are simply not 

relevant to the Motion and have nothing to do with the standard for approval of settlements.  See 

In re Financial Oversight & Mgmt. Bd, 360 F. Supp. 3d 65, 68 (D. P.R. 2019) (finding that 

arguments concerning the Commonwealth’s ability to repay its creditors was not relevant to 

Commonwealth-COFINA 9019 motion and would be more appropriately addressed in context of 

Commonwealth plan of adjustment).    

9. Third, beyond the absence of priority rights arising from the Trust Agreement (or 

any other contract or statute), the lack of priority has already been recognized and adjudicated by 

the Court of First Instance in Puerto Rico.  The Court of First Instance in Puerto Rico has ruled 

that UTIER, as a purported holder of a “Current Expense” debt, has no rights under the Trust 

Agreement.5  The court concluded Current Expense claimholders are “strangers” to the contract 

                                                 
5  UTIER, et al. v. Autoridad de Energia Electrica de Puerto Rico, et al., Case No. K-AC2016-0291 at 72 (Dec. 19, 

2016) (“it cannot be concluded that the trust granted a right to the plaintiffs [that is, UTIER]” as purported holders of 
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and cannot attempt to enforce its provisions.  As a result, any claims to rights as a “Current 

Expense” under the Trust Agreement must be rejected. 

10. Fourth, the Current Expense Claimants’ claims are not even Current Expenses.  The 

Fuel Line Lenders’ claims do not fall within the Trust Agreement’s definition of Current Expenses 

(which nowhere contemplates that financing/debt obligations are Current Expenses).6  Moreover, 

only Current Expenses that fall within PREPA’s annual budgets are subject to Trust Agreement 

section 505, and neither the Fuel Line Lenders’ claims nor the alleged pension underfunding claim 

are featured in the current certified budget for PREPA (nor any other budget since the PREPA 

petition date).  Finally, if the Fuel Line Lenders are right and PREPA has “complete control” to 

determine what is and is not a current expense and when to pay them (see Adv. Pro. 19-00396, 

ECF No. 1, the “FLL Complaint,” ¶ 27), PREPA has now determined the Current Expense 

Claimants’ claims are not Current Expenses and that PREPA will not pay them pursuant to Trust 

Agreement section 505.  Indeed, Current Expenses are the “reasonable and necessary current 

expenses of maintaining, repairing, and operating the System”—but these legacy debt obligations 

                                                 
Current Expense debts).  A certified translation of the Court of First Instance’s decision in Case No. K-AC2016-0291 
is attached hereto as Exhibit A. 

6  The Trust Agreement defines Current Expenses as PREPA’s: 
reasonable and necessary current expenses of maintaining, repairing and operating the System and 
shall include, without limiting the generality of the foregoing, all administrative expenses, insurance 
premiums, expenses of preliminary surveys not chargeable to Capital Expenditures, engineering 
expenses relating to operation and maintenance, fees and expenses of the Trustee, the 1947 Trustee, 
the Paying Agents and of the paying agents under the 1947 Indenture, legal expenses, any payment 
to pension or retirement funds, and all other expenses required to be paid by the Authority under the 
provisions of the 1947 Indenture, this Agreement or by law, or permitted by standard practices for 
public utility systems, similar to the properties and business of the Authority and applicable in the 
circumstances but shall not include any deposits to the credit of the Sinking Fund, the Reserve 
Maintenance Fund, the Self-insurance Fund, the Capital Improvement Fund or the 1947 Sinking 
Fund or deposits under the provisions of Sections 511, 512 and 513 of the 1947 Indenture and the 
Subordinate Obligation Fund. 

Trust Agreement § 101.  
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cannot possibly be necessary to PREPA because PREPA continues to operate without paying 

them.  

11. Finally, leaving aside the limited scope of the relief sought in the 9019 Motion, 

UTIER and the PREPA retirement system cannot claim the Motion impairs pension rights.  In fact, 

the RSA expressly preserves the Government Parties’ rights to establish a transition charge to fund 

the unfunded accrued actuarial liability of PREPA’s pension plans.  In other words, the RSA 

contemplates potential payments of those claims.  See RSA, Securitization Term Sheet, p. 11-12 

(permitting PREPA to establish a separate transition charge to repay unfunded liability); see also 

Schedule I-B (Securitization Protections) at I.C.1.e.  The size of that charge depends on the 

treatment of PREPA’s pension liabilities under a Plan, but there is nothing in the RSA or in the 

Amended Proposed Order that precludes a plan of adjustment from providing a charge sufficient 

to pay those pensions. 

BACKGROUND 

12. On May 3, 2019, the Oversight Board, PREPA, AAFAF, Assured Guaranty Corp., 

Assured Guaranty Municipal Corp., and holders of certain of PREPA’s uninsured bonds issued 

and outstanding pursuant to that certain Trust Agreement, dated as of January 1, 1974, as amended 

and supplemented, between PREPA and U.S. Bank National Association, entered into a Definitive 

Restructuring Support Agreement (as amended or supplemented, the “RSA”). 

13. On May 10, 2019, Movants filed the Rule 9019 Motion, seeking approval of the 

settlements embodied in the RSA. 

14. On July 2, 2019, as directed by the Court at the June 12, 2019 conference, Movants 

filed their First Supplemental Memorandum. 
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15. At the July 11 Conference, following argument by the Current Expense Claimants 

relating to their purported priority rights under the Trust Agreement, the Court directed Movants 

to “supplement your supplemental proffer to address the fuel line and compensation priority 

arguments and tell me what the legal basis and factual basis is of the government parties’ position 

that this requested set of approvals of the 9019 does not adversely affect legal rights that these 

people have.”  July 11, 2019 Hr’g Tr. at 55:1-6. 

16. Movants submit this Second Supplemental Memorandum to comply with the 

Court’s direction at the July 11 Conference. 

SUPPLEMENTAL ARGUMENT 

I. THE RSA DOES NOT AFFECT OR PREJUDICE THIRD PARTY RIGHTS OR 
THEIR POTENTIAL RECOVERIES UNDER A PLAN 

A. The RSA Does Not Affect Third Party Rights 

17. As previously briefed in both the Rule 9019 Motion (at ¶ 52) and the Supplemental 

Memorandum (at ¶¶ 97-104), the RSA does not affect third parties because it only settles the claims 

of Supporting Holders, not any other bondholder or other creditor.  While the RSA provides an 

obligation by the Oversight Board to propose a Plan that will provide Supporting Holders with 

treatment consistent with the RSA, it does not dictate or provide for the treatment of any other 

claim.  Non-settling claimholders’ rights to object to their treatment and the Supporting Holders’ 

treatment under a future plan are fully preserved.  To that end, the Amended Proposed Order makes 

explicitly clear: “[w]hether the treatment the RSA provides for the claims of the Supporting 

Holders as allowed hereby is confirmable under a plan of adjustment is not determined by this 

Order…All confirmation objections of all parties in interest are preserved . . .” Amended Proposed 

Order ¶ 2.   
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18. Certain prospective objectors’ arguments that their rights will be affected are 

inaccurate.  Notably, at the July 11, 2019 Conference, the UCC argued that the deal gives “veto 

rights” over unsecured creditors’ treatment in a future plan of adjustment.  July 11, 2019 Hr’g Tr. 

at 31:2-3.  This is wrong.  The RSA does not give the Supporting Holders veto rights over any 

Plan or over other creditors’ treatments—it just limits how PREPA can alter the Supporting 

Holders’ treatment.  See RSA § 1(b)(v) (giving Supporting Holders the right to approve plan terms 

affecting their treatment); Securitization Term Sheet at 14 (permitting creation of other charges to 

pay other legacy debt).  Unsecured claimholders have no right to a Transition Charge to secure 

their claim, nor do they have a “legal right” to do a deal with PREPA that involves a Transition 

Charge.  As a result, their rights are not affected.  Further, the Court is not being asked to approve 

this aspect of the RSA.7 

19. Similarly, the contention made by counsel for the Fuel Line Lenders at the July 11, 

2019 Conference that the provision in the Amended Proposed Order regarding the Lien Challenge  

infringes on creditors’ legal rights, July 11, 2019 Hr’g Tr. at 44:1-21, is also wrong.  The Fuel Line 

Lenders have filed the FLL Complaint, commencing an adversary proceeding against the 

Government Parties and the bond trustee which asserts, among other things, a challenge to the 

bondholders’ security interest.  The Government Parties do not concede the Fuel Line Lenders had 

the legal right or standing to bring this action8 and will, as needed, address those issues at the 

                                                 
7  Moreover, as noted above, the RSA expressly makes allowance for a separate transition charge to cover unfunded 

pension liabilities to the extent the Oversight Board provides for recoveries on these claims under a Plan.  It is therefore 
difficult to discern exactly what UTIER and the PREPA retirement system are opposing.  Additionally, the RSA 
expressly provides that other transition charges are allowed to service other legacy obligations.  See Securitization 
Term Sheet at 14. 
8 See, e.g., Renco Grp., Inc. v. Wilmington Tr., N. A. (In re Magnesium Corp. of Am.), 583 B.R. 637, 653 (Bankr. 
S.D.N.Y. 2018) (“the right of one creditor to object to another creditor's claim is not absolute and is subject to 
judicial limitation . . . Policy considerations, including the necessity for an orderly and expeditious administration of 
the estate, have led the majority of courts that have addressed the issue to conclude that as a general rule, absent 
leave of court, the chapter 7 trustee alone may interpose objections to individual proofs of claim.”) (internal cites 
and quotations omitted); In re Charter Co., 68 B.R. 225, 227 (Bankr. M.D. Fla. 1986) (“Most courts, however, have 
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appropriate time.  The Government Parties, which include the Oversight Board as PREPA’s 

representative in its Title III case, are seeking authority to settle the asserted secured claims of the 

Supporting Holders, which would resolve the lien challenge filed by the Fuel Line Lenders.  Given 

the pending 9019 Motion, the Fuel Line Lenders’ right to challenge the security interests held by 

the bond trustee are, first, to oppose the settlements embodied in the RSA as not satisfying the 

standards for approval of settlements, and, if successful, pursuing whatever rights they retain to 

pursue their own claim or lien objections (subject to the Oversight Board’s own rights with respect 

to any such challenge). See RWNIH-DL 122nd St. 1 LLC v. Futterman (In re Futterman), 2019 

Bankr. LEXIS 1872 at *13-14 (Bankr. S.D.N.Y. Jun. 20, 2019) (rights of a claimant objecting to 

another’s claim that the trustee seeks to settle are limited to the rights that a party in interest has to 

object to the settlement).  

B. The RSA Does Not Have Any Impact on the Current Expense Claimants’ or 
Other Unsecured Claimholders’ Recoveries Under a Plan 

20. The RSA does not impact other creditors’ legal rights, or their claims against 

PREPA, or dictate how they will be treated in a Plan.  If the Current Expense Claimants are 

successful at Plan confirmation in arguing they are entitled to payment in full before Bondholders 

recover, then PREPA will have to propose a Plan that treats them in accordance with their rights 

or the Court will not confirm the Plan.  If a Plan cannot be confirmed after two attempts, the 

                                                 
limited the right of a general creditor to object to the claim of another creditor in certain instances in order to 
promote a more orderly administration of the estate, i.e., in cases where a trustee has been appointed to represent the 
interests of all general creditors.”); Schreibman v. Walter E. Heller & Co., 446 F. Supp. 141, 144 (D.P.R. 1978) (“It 
is a well settled rule that creditors cannot object to the claims of other creditors in straight bankruptcy proceedings . . 
. This is so because in such proceedings it is the duty of the trustee to represent all the creditors and object the 
allowance of such claims as may be improper.”); In re Dow Corning Corp., 244 B.R. 721, 751 (Bankr. E.D. Mich. 
1999), rev’d on other grounds, 255 B.R. 445 (E.D. Mich. 2000), aff'd, 280 F.3d 648 (6th Cir. 2002) (“most courts . . 
. hold that where a trustee is charged with administering a bankruptcy estate, a creditor can object to the claim of 
another creditor only if, upon demand, the trustee refuses to do so and the court grants the creditor the right to act on 
behalf of the trustee . . . the result is, of course, the same in a chapter 11 case where the debtor fills the role of 
trustee.”). 
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Government Parties’ can terminate the RSA.  Under that circumstance, all components of the RSA 

fall away—including the allowance of claims, all accrued and unpaid Administrative Claims, and 

all entitlements to any Interim Payments—except for a Surviving Administrative Claim 

comprising of Administrative Expenses accrued up to the first attempt to confirm a Plan.9  The 

interim cash payments made to Supporting Holders will reduce the administrative claims accrued, 

and the RSA Parties reserve all rights regarding whether Settlements Payments made to date will 

be credited towards treatment under a subsequent plan or deemed made on account of post-petition 

interest.  Given that RSA termination will “reset” Supporting Holders’ claims and rights and will 

offset their claims by payments already made, no party can seriously contend the interim payments 

will leave PREPA with too little value to confirm a Plan.  As a result, no third party’s legal rights 

will be affected by the Court granting the Rule 9019 Motion.10  Accordingly, the issue of creditors’ 

legal rights or the feasibility of any Plan are red herrings and are not properly before the Court as 

part of the Rule 9019 Motion. 

21. For the same reasons, the existence of the “most favored nation” clause in the RSA 

(§ 23, the “MFN Clause”) does not affect third parties.  The MFN Clause does not foreclose the 

Oversight Board from reaching a deal with other creditors.  The MFN Clause merely gives the 

Supporting Holders a right to receive as favorable treatment as other claimholders—it does not 

take away any other claimholders’ rights.  If other claimholders show at confirmation they are 

                                                 
9 In this scenario, the Surviving Administrative Claim serves as a break-up fee: it compensates the Supporting Holders 

for cooperating with the Government Parties during the pendency of the Title III Case, for not asserting their rights 
during the case, and for assuming the risk that the RSA treatment is ultimately not confirmed under a Plan.  .  See 
Supplemental Memorandum at [_]. 

10 Nonetheless, to provide 100% recovery to the Fuel Line Lenders in the same manner as the Bondholders it would only 
involve increasing the Transition Charge by 0.43 c/kWh.  See Exhibit B (calculation of cost of Fuel Line Lenders’ 
claims).  However, the question of how much it would cost to pay other creditors is irrelevant in the context of this 
Rule 9019 Motion, as this Court has held once before.  See In re Financial Oversight & Mgmt. Bd, 360 F. Supp. 3d 
65, 68 (D. P.R. 2019) (finding that arguments concerning the Commonwealth’s ability to repay its creditors was not 
relevant to Commonwealth-COFINA 9019 motion and would be more appropriately addressed in context of 
Commonwealth plan of adjustment). 

Case:17-04780-LTS   Doc#:1486   Filed:07/19/19   Entered:07/19/19 20:57:54    Desc: Main
 Document     Page 19 of 43



 

13 

entitled to priority and payment in full before Bondholders, then the Oversight Board will either 

have to (i) give them legally appropriate treatment and honor the MFN Clause, or (ii) if that is not 

feasible and such a Plan cannot be confirmed, (A) amend the RSA, or (B) if (A) is not feasible 

terminate the RSA (for failure to confirm a plan).  Either way, the approval of the RSA does not 

affect third party rights and inquiry into these issues is beyond the narrow reasonableness inquiry 

applicable to the Rule 9019 Motion. 

C. Unsecured Claimholders Such as Current Expense Claimants are Not 
Prejudiced by the Payment of Settlement Payments to Bondholders Under the 
RSA 

22. Even if the Current Expense Claimants have priority rights over the Bondholders 

(they do not, as discussed below), they will not be prejudiced by the commencement of Settlement 

Payments under the RSA:   

23. First, the Current Expense Claimants are not prejudiced by the RSA as they have 

no right to payment during PREPA’s Title III case and payments can be made to the Supporting 

Holders even without Court approval.  The Current Expense Claimants are unsecured 

claimholders—they have no right to present payment on their claims during bankruptcy.  See, e.g., 

In re Ideal Mortg. Bankers, Ltd., 539 B.R. 409, 442 (Bankr. E.D.N.Y. 2015) (“as a holder of a 

general unsecured claim against the estate, Global is not entitled to the immediate payment of its 

claim from estate assets”); In re National Bickford Foremost, Inc., 116 B.R. 351, 352-53 (Bankr. 

D.R.I. 1990) (denying general unsecured claimholders’ request for immediate payment on its 

claim).  This is true regardless of whether PREPA elects to pay other creditors during the 

bankruptcy case or not.  Moreover, the combination of the absence of Bankruptcy Code section 

363 and the applicability of PROMESA section 305 authorize the debtor to use its property as it 

sees fit without the need for court approval due to the inapplicability of section 363 and without 

the Court being authorized to interfere with the use of its property due to section 305.  The reason 
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PREPA is requesting an order approving and directing the pre-confirmation payments to the 

Supporting Holders is the Supporting Holders will agree to cap the allowance of their claims at 

reduced amounts and to vote for a plan of adjustment treating their claims in reduced amounts if 

the Court approves and directs the payments.  As a result, the Current Expense Claimants have 

neither: (i) a right to demand payment on their unsecured claims nor (ii) a right to interfere with 

PREPA’s use of its property to make payments to Bondholders, and they are therefore not 

prejudiced by PREPA making Settlement Payments to other creditors under the RSA.11 

Importantly, the Current Expense Claimants are not entitled to adequate protection payments and 

even if PREPA promised to pay their debt before the Bondholders their only remedy as an 

unsecured claimholder is a prepetition claim for a breach of contract.  As explained above, if the 

Current Expense Claimants really had seniority rights, they would have rights against the 

Supporting Holders for turnover of any prior payments they receive, but they do not have an 

agreement granting them seniority rights. 

24. Second, in UTIER, et al. v. Autoridad de Energia Electrica de Puerto Rico, et al., 

Case No. K-AC2016-0291 at 72-73 (Dec. 19, 2016) (a certified translation of which is attached 

hereto as Exhibit [A]), UTIER argued that Act 4-201612 violated its (supposed) contractual rights 

to be paid as a Current Expense before Bondholders because it contemplated the creation of a 

                                                 
11 Indeed, the First Circuit Bankruptcy Appellate Panel has held that unsecured claimholders have no right to complain 

of the debtor taking actions potentially materially reducing the recovery unsecured creditors, because they have no 
“right in specific property of the obligor.”  See In re Garland Corp., 6 B.R. 456, 462-63 (B.A.P. 1st Cir. 1980) (holding 
that creditors’ committee had no right to complain of actions harming the recovery of unsecured creditors as “there 
are no constitutional constraints inhibiting Congress in the exercise of its bankruptcy power from extinguishing the 
recovery rights of holders of unsecured claims, because an unsecured claim confers no right in specific property of 
the obligor . . . Any impairment of the recoupment anticipated by holders of unsecured claims from unencumbered 
assets of the estate is dependent for its redress upon congressional rather than constitutional prescription”). 
12 Act 4-2016, the Act for the Revitalization of the Electric Power Authority, was enacted to facilitate the 
restructuring transactions envisioned in the restructuring support agreement originally entered into on November 5, 
2015 by and between PREPA and various Bondholders.  On June 27, 2017, the Oversight Board declined to approve 
this restructuring support agreement, as amended. 
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transition charge that would go solely to pay legacy bond debt.  After holding that the Trust 

Agreement did not create a priority scheme and that UTIER was not a third party beneficiary to 

the Trust Agreement (as discussed below), the Court of First Instance also held UTIER had no 

right to dispute the creation of a new, separate charge to pay bondholders that was separate from 

PREPA’s other revenues:  

With Act 4-2016’s approval, the restructuring bonds that would 
substitute the bonds issued under the 1974 Trust would be paid with 
income from a transition charge imposed by PREPARC, an 
independent corporation, through the Restructuring Resolution. As 
discussed, Act 4 expressly provides that the income that will be used 
to pay the bonds will not come from PREPA income or from the 
general fund. This allows us to conclude that Act 4 is not in conflict 
with PREPA’s obligations in the 1974 Trust [Agreement] . . . . 

 
Id. at 72-73.  The rationale applies with equal force here.   
 

25. Third, the Current Expense Claimants are not prejudiced by the RSA because they 

will retain any rights they have to recover from the Bondholders for violations of their alleged 

priority rights.  If the Current Expense Claimants actually possess priority rights against the 

Bondholders, then to the extent the Supporting Holders’ receipt of Settlement Payments before the 

Current Expense Claimants violates their (purported) priority, they will retain any right they have 

against the Supporting Holders for turnover of the payments to the extent that there is an 

enforceable turnover provision here.13  Nothing in the RSA or the Amended Proposed Order 

releases any Bondholders from such liability.   

26. As a result, there is no scenario where Current Expense Claimants have a valid 

concern relating to their purported priority rights due to the RSA.  Either (i) they have no such 

rights, in which case the RSA does not harm them, or (ii) they have priority rights to be paid before 

                                                 
13  See, e.g., PPM Fin., Inc. v. Norandal USA, Inc., 392 F.3d 889 (7th Cir. 2004) (senior lender could sue junior lender 

for turnover where debtor paid money to junior lender in derogation of subordination agreement). 
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the Bondholders, in which case they are not being barred from seeking turnover of the Settlement 

Payments and any other RSA recoveries from the Supporting Holders.  Thus, the entire issue of 

the Current Expense Claimants’ priority rights is a red herring in the context of the 9019 Motion, 

and simply part of a larger effort to leverage the existence of the Rule 9019 Motion for their own 

benefit.14   

27. Additionally, because the pre-confirmation payments at issue can be made 

independently of the PREPA RSA, the Current Expense Claimants’ cannot identify any harm to 

them from the granting of the narrowed relief being requested. As unsecured claimholders, the 

rights of the UCC and the Current Expense Claimants to object to claims are not unlimited.  

Claimants must look first to the estate representative (here, the Oversight Board) to administer the 

estate, prosecute claims objections, and settle claims.  See, e.g., In re Medomak Canning, 922 F.2d 

895, 902 (1st Cir. 1990) (“As unsecured creditors, appellants could not in these circumstances 

evade the responsibility of looking to the Trustee in the first instance as their fiduciary and 

representative to vindicate their interests, including even their interest in pursuing equitable 

subordination beyond the hope of receiving a pro rata distribution of the estate along with other 

general unsecured creditors”).15  

                                                 
14  Notably also, on July 9, 2019, certain Fuel Line Lenders filed a complaint objecting to the Bondholders’ claims and 

raising their purported priority rights under the Trust Agreement.  See Case No. 19-AP-396, ECF No. 1.  The FLL 
Complaint seeks the disallowance of the claims of all PREPA Bondholders to the extent they assert rights in anything 
other than the Sinking Fund.   

15 See also In re Charter Co., 68 B.R. 225, 227 (Bankr. M.D. Fla. 1986) (“Most courts, however, have limited the right 
of a general creditor to object to the claim of another creditor in certain instances in order to promote a more orderly 
administration of the estate, i.e., in cases where a trustee has been appointed to represent the interests of all general 
creditors.”); Schreibman v. Walter E. Heller & Co., 446 F. Supp. 141, 144 (D.P.R. 1978) (“It is a well settled rule that 
creditors cannot object to the claims of other creditors in straight bankruptcy proceedings . . . This is so because in 
such proceedings it is the duty of the trustee to represent all the creditors and object the allowance of such claims as 
may be improper.”); In re Dow Corning Corp., 244 B.R. 721, 751 (Bankr. E.D. Mich. 1999), rev’d on other grounds, 
255 B.R. 445 (E.D. Mich. 2000), aff'd, 280 F.3d 648 (6th Cir. 2002) (“most courts . . . hold that where a trustee is 
charged with administering a bankruptcy estate, a creditor can object to the claim of another creditor only if, upon 
demand, the trustee refuses to do so and the court grants the creditor the right to act on behalf of the trustee . . . the 
result is, of course, the same in a chapter 11 case where the debtor fills the role of trustee.”). 
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28. We recognize that the Current Expense Claimants oppose the proposed settlement 

made by the Oversight Board because they do not know how they will be treated.  That, however, 

is an inadequate reason to deprive PREPA of locking in a beneficial deal where it can convert all 

its secured debt into new debt not having rate-hike covenants or receivership remedies.  This is 

especially true where the Current Expense Claimants’ rights are preserved. 

29. For the reasons explained above, however, the legal rights of the Current Expense 

Claimants are not being prejudiced even if they have seniority rights, although, as explained below, 

their seniority claims are bogus. 

II. THE CURRENT EXPENSE CLAIMANTS HAVE NO ENFORCEABLE 
PRIORITY RIGHTS 

A. The Current Expense Claimants are Not Third Party Beneficiaries of the Trust 
Agreement, Have No Rights Under It, and Cannot Enforce It. 

30. The Current Expense Claimants are not third party beneficiaries entitled to enforce 

the Trust Agreement.  Under Puerto Rico law, contracts are generally only valid between the 

parties that execute them.16  The Puerto Rico Supreme Court has made clear that a third-party can 

seek to enforce a contract under Puerto Rico law only if the parties that executed the agreement 

intended to grant that third party the direct right to seek the performance of the promises made in 

the agreement.  Bco. Central Corp. v. Yauco Homes, Inc., 135 D.P.R. 858, 863-64 (P.R. 1994).  It 

is not enough that the contracting parties considered the interest of a third party and granted the 

third party some direct or indirect economic benefit.  Id. at 864; see also Real Legacy Assurance 

Co. v. Santori Trucking, 2008 WL 11357822, at *3 (D. P.R. July 29, 2008) (“party outside of the 

                                                 
16 See 31 L.P.R.A. § 3374 (“Contracts shall only be valid between the parties who execute them and their heirs, except, 

with regard to the latter, the case in which the rights and obligations arising from the contract are not transmissible, 
either by their nature, or by agreement, or by provision of law.”). 
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contractual relationship may demand performance of a contract only if the contract contains a 

stipulation in its favor.”) (emphasis added).  

31. To avoid overlooking the obvious, one reason the Current Expense Claimants 

cannot enforce the Trust Agreement is that PREPA and the bondholders’ trustee can amend it at 

will.  Moreover, it would be completely distortive to take PREPA’s ability under the Trust 

Agreement to pay Current Expenses, subject to a covenant in favor of bondholders to pay only 

necessary operating expenses in accordance with its annual budgets, and to transform it into a 

mandatory weapon usable against bondholders by Current Expense Claimants. 

32. Trust Agreement section 1304 makes clear that the Trust Agreement does not give 

“any right, remedy or claim, legal or equitable” to any entity except the parties to the Trust 

Agreement, “[e]xcept as herein otherwise expressly provided.”  Trust Agreement § 1304.17  The 

Current Expense Claimants are not parties to the Trust Agreement, and no provision of the Trust 

Agreement purports to give them “any right, remedy or claim” to enforce the Trust Agreement.  

The provisions governing the flow of PREPA’s funds are no exception: they do not anywhere 

name the Current Expense Claimants or grant them any right against PREPA.  As a result, the 

Current Expense Claimants’ assertion of priority based on the Trust Agreement must be dismissed 

because they are not third party beneficiaries and cannot rely on its terms. See, e.g., 

Oppenheimerfunds Inc. v. TD Bank, N.A., 2014 NY Slip. Op. 30379(U) (Sup. Ct. N.Y. County 

Feb. 10, 2014) (party cannot enforce subordination/intercreditor agreement “unless the party has 

                                                 
17  Section 1304 provides in full: 
Except as herein otherwise expressly provided, nothing in this Agreement expressed or implied is intended or shall be 

construed to confer upon any person, firm or corporation other than the parties hereto and the holders of the bonds 
issued under the provisions of this Agreement any right, remedy or claim, legal or equitable, under or by reason of 
this Agreement or any provisions hereof, this Agreement and all its provisions being intended to be and being for the 
sole and exclusive benefit of the parties hereto and the holders from time to time of the bonds issued hereunder. 

Trust Agreement § 1304. 
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contractual privity or is a third party beneficiary of the agreement.”); CFIP Master Fund Ltd v. 

Citibank NA, 738 F. Supp. 2d 450, 478-79 (S.D.N.Y. 2010) (party could not enforce swap 

confirmation that provided there would be no third party beneficiaries because there  was “no 

reason to disregard these clear provisions simply because many other agreements formed part of 

this single transaction.”).18 

33. Significantly, the Puerto Rico Court of First Instance has already dismissed 

UTIER’s claim to be a third party beneficiary of the Trust Agreement with priority rights.  In 

UTIER, et al. v. Autoridad de Energia Electrica de Puerto Rico, et al., Case No. K-AC2016-0291 

at 7-73 (Dec. 19, 2016), UTIER claimed (among other things) that the Act for the Revitalization of 

the Electric Power Authority, Act No. 4-2016, violated the Contracts Clauses of the United States 

and Puerto Rico Constitutions because it allowed for the creation of a “Transition Charge” that 

would be used to pay Bondholders without requiring PREPA to fully fund its retirement system.  

UTIER claimed the retirement system had priority over the Bondholders as a Current Expense 

under the Trust Agreement, and that UTIER could enforce PREPA’s obligation to pay this Current 

Expense before paying Bondholders.  Id. at 69.  The Court of First Instance disagreed: it rejected 

UTIER’s claim to enforce the Trust Agreement as a Current Expense debtholder, holding “it 

cannot be concluded that the [Trust Agreement] granted a right to the plaintiffs [that is, UTIER].”  

Id. at 72.   

                                                 
18  See also, e.g., Kobak v. Nat’l City Bank (In re Kobak), 280 B.R. 164, 170 (Bankr. N.D. Ohio 2002) (“Fifth Third was 

not a party to the subordination agreement and therefore its position should not be impaired or enhanced by that 
agreement.”); Three River Bank of Mont. v. North End Timber Prods. LLC (In re North End Timber Prods. LLC), 
2007 Bankr. LEXIS 5113 *25 (Bankr. D. Mont. Dec. 17, 2007) (“JNI’s security interest can be neither impaired nor 
enhanced as it was not a party to the subordination agreement between TRB and JBC.”); Schuyler-Brown FS, Inc. v. 
Batterton (In re Batterton), 2001 Bankr. LEXIS 2380 *9 (Bankr. C.D. Ill. 2001) (“This Court is of the opinion that 
the better policy is to permit the second lienholder neither to suffer a detriment nor receive a benefit from a 
subordination agreement to which it is not a party.”); Duraflex Sales & Serv. Corp. v. Mechanical, 110 F.3d 927, 935 
(2d Cir. 1997) (not allowing lienholder to leapfrog priority based on subordination agreement); In re Cliff’s Ridge 
Skiing Corp., 123 B.R. 753, 767 (Bankr. W.D. Mich. 1991) (“Cliff’s Ridge Dev.’s interest and its original priority 
position will not be adversely or beneficially affected by the other parties’ subordination agreement.”). 
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34. This holding in UTIER, et al. v. Autoridad de Energia Electrica de Puerto Rico, et 

al.—that UTIER lacked any rights under the Trust Agreement as a purported Current Expense—

is not only controlling, it collaterally estops UTIER from attempting to relitigate the exact same 

issue in this Court.  See, e.g., Amatucci v. N.H. Supreme Court, 2014 U.S. Dist. LEXIS 61508 at 

*1-2 (D.N.H. May 2, 2014) (“Those claims were dismissed with prejudice, for failure to state a 

viable cause of action. Ms. Amatucci cannot relitigate them in a new proceeding, as they are now 

barred.”).  UTIER is therefore barred from asserting it has priority rights as a Current Expense 

under the Trust Agreement.   

35. Moreover, the Fuel Line Lenders’ claims to priority are substantively identical to 

UTIER’s claims in UTIER, et al. v. Autoridad de Energia Electrica de Puerto Rico, et al.—the 

Court of First Instance’s decision that a purported Current Expense claimholder does not have 

rights under the Trust Agreement is directly on point as against the Fuel Line Lenders’ claims and 

should be followed here to dispose of their arguments.  

B. The Trust Agreement Does Not Create a Payment Priority in Favor of Current 
Expenses 

36. The Current Expense Claimants’ assertion of seniority must also be rejected 

because the Trust Agreement does not create a payment priority system in favor of Current 

Expense claimholders.  The Trust Agreement does not constitute a subordination agreement 

creating a payment priority system—it merely gives PREPA the ability to pay Current Expenses, 

subject to annual budgets, before transferring any funds to service bond debt.  Even if the Current 

Expense Claimants have promises from PREPA of being paid first by PREPA (and the Trust 

Agreement provides no such promise), they do not have an agreement from the Bondholders 

subordinating the Bondholders’ rights.  That does not constitute a subordination agreement under 

section 510(a)—which is an agreement between creditors—but rather (to the extent it creates a 
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payment priority scheme at all) an unenforceable promise from a debtor to reorder PROMESA’s 

priority scheme. 

37. As a preliminary matter, the Trust Agreement does not constitute a promise to pay 

Current Expense claimholders before Bondholders.  The Trust Agreement does not contain a 

pledge by PREPA to pay Current Expense claimholders before other debt.  The only relevant 

provision pointed to by the Fuel Line Lenders (see Complaint ¶ 33)—section 505—nowhere states 

that holders of Current Expense debt are entitled to demand payment before other parties, and, 

indeed, the Trust Agreement expressly states that “[a]ll moneys received by [PREPA] under the 

provisions of this Agreement . . . shall not be subject to lien or attachment by any creditor” other 

than the Bondholders and that no other parties shall be entitled to enforce the Trust Agreement.  

Trust Agreement §§ 601, 1304.  Read as a whole, it is clear that the Trust Agreement’s flow of 

funds provision (§ 505) is not a promise by PREPA to pay entities such as UTIER before 

Bondholders—it merely gives PREPA the ability to use its Revenues to pay for necessary 

operating expenses before transferring funds to other PREPA accounts.19  Even if the Trust 

Agreement is read as binding PREPA, it is simply a covenant by PREPA in favor of the 

bondholders to pay necessary expenses of maintaining and operating the utility as set forth in 

                                                 
19  Trust Agreement section 505 provides: 

The Authority covenants that moneys in the General Fund will be used first for the payment of the 
Current Expenses of the System, that such expenses will not exceed an amount which is reasonable 
and necessary for maintaining, repairing and operating the System in an efficient and economical 
manner, and that the total amount of Current Expenses in any fiscal year will not exceed the amount 
provided therefor in the Annual Budget for such fiscal year or any amendment thereof or supplement 
thereto unless such expenses shall be required by conditions beyond the control of the Authority 
happening during such fiscal year and which could not reasonably have been contemplated at the 
time of the adoption of the Annual Budget. If at any time the total amount theretofore expended 
during any fiscal year for Current Expenses shall exceed the total amount provided in the Annual 
Budget for Current Expenses for such fiscal year, the Authority covenants that it will report in 
writing the amount of such excess and the reason or reasons therefor to the Consulting Engineers 
and to the Trustee as soon as practicable but not later than the last day of the sixth month following 
the month in which such excess shall have occurred. 

Trust Agreement § 505 (emphasis added). 
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budgets prepared by PREPA, and not to exceed those budgets without explaining why to the 

bondholders.  At bottom, the “waterfall” set forth in Section 505 is not enforceable by non-parties 

to the Trust Agreement. 

38. This was the view of the Trust Agreement adopted by the Puerto Rico Court of First 

Instance in UTIER, which already ruled that the Trust Agreement does not grant Current Expense 

claimholders an enforceable right to priority of payment from PREPA.  There, UTIER claimed 

that PREPA had an enforceable obligation to pay its retirement system as a Current Expense before 

it paid bondholders, and that UTIER could enforce this obligation.  The Court of First Instance 

rejected both arguments, holding that the Trust Agreement does not create any enforceable priority 

scheme: 

Then, contrary to what the plaintiffs argue, the purpose of the 
[Trust Agreement] was not to establish a priority for payment 
of PREPA’s possible debts with respect to current expenses, but 
to establish that PREPA’s obligations would be paid with the 
income deposited in the general fund and inform bondholders of 
such fact . . . We understand that Section 505 of the trust 
agreement does not contemplate a priority in favor of the 
plaintiffs in the payment of the debts that PREPA may have 
with the retirement system. Nor does it provide a specific 
remedy to demand performance of the obligations agreed to by 
PREPA, such as payment of its current expenses, in particular the 
contributions to its employees‟ retirement plans. Therefore, it 
cannot be concluded that the trust granted a right to the plaintiffs. 

 
Id. at 70-72 (emphasis added).  
 

39. The decision in UTIER is in line with other jurisprudence that holds a claim to 

priority cannot be made based solely on a defined term.  Specifically, in Marathon Asset 

Management v. Wilmington Trust N.A. (In re Energy Future Holdings Corp.), 748 Fed. Appx. 455 

(3d Cir. 2018), the Third Circuit addressed deposit letter of credit lenders’ claims to priority under 

an intercreditor agreement that rested on a single defined term (“Obligations”) in the intercreditor 
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agreement.  The Third Circuit declined to create structural priorities based solely on a defined 

term, stating “if these highly sophisticated parties had intended” the priority the letter of credit 

lenders claimed, then the parties “would have specifically said so in these operative provisions.”  

Id. at 463. 

40. Even though the UTIER decision is entirely dispositive on the issue of Current 

Expense Claimants’ lack of priority rights, the Current Expense Claimants have lodged their 

objections to the Rule 9019 Motion as if such decision did not exist.  The consequence of the 

UTIER decision is that under Puerto Rico law, which is the applicable nonbankruptcy law under 

the Trust Agreement (§ 1301), Current Expense Claimants do not have any rights, including 

priority rights, arising from the Trust Agreement.  Bankruptcy jurisprudence commands the same 

result.  Under Bankruptcy Code section 510(a) “[a] subordination agreement is enforceable in a 

case under this title to the same extent that such agreement is enforceable under applicable 

nonbankruptcy law.”  As a result, Current Expense Claimants have the same priority rights in the 

Title III Case that they have outside of Title III: none whatsoever.  In fact, Bankruptcy Code section 

510(a), made applicable by PROMESA § 301(a),  makes clear the UTIER decision, which held the 

Trust Agreement is not an enforceable subordination agreement under Puerto Rico law, cannot be 

enforceable in PREPA’s title III case.  Even if it were an enforceable subordination agreement the 

Current Expense Claimants do not have standing to bring such actions as they are not a party to 

the Trust Agreement.  See, e.g., In re Chicago, S. S. & S. B. Railroad, 146 B.R. 421, 427-28 (Bankr. 

N.D. Ill. 1992) (“While a bankruptcy court must enforce a subordination agreement enforceable 

under state law, it cannot be enforced by a trustee who has no interest in the agreement . . . Likewise 

in this case, the Trustee was not a party to the Subordination Agreement. It was a contract entered 

into solely between the Lenders and PB&T. Therefore, the Trustee has no standing pursuant to the 
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Bankruptcy Code to enforce the Subordination Agreement.”); Krafsur v. Scurlock Permian Corp. 

(In re El Paso Refinery L.P.), 171 F.3d 249, 257 (5th Cir. 1999) (holding section 510(a) “gave 

neither the debtor nor its Trustee standing to enforce [a subordination agreement’s] terms because 

they were not a party to the agreement.”); Thomas v. Citimortgage, Inc. (In re Thomas), 459 B.R. 

708, 711 (Bankr. E.D. Mich. 2011) (“With respect to the subordination agreement, Thomas was 

not a party to the agreement and does not have standing to challenge its validity.”). 

41. Even if the Trust Agreement did create a priority of payment in favor of Current 

Expense claimholders, it comprises of an unenforceable promise from PREPA to pay certain 

creditors before others, not an enforceable subordination agreement between creditors under 

Bankruptcy Code section 510(a).  The jurisprudence is clear that a subordination agreement 

enforceable under Bankruptcy Code section 510(a) is an agreement between creditors where one 

creditor agrees to subordinate its claim to another creditor.  See, e.g., In re Best Prods. Co., 168 

B.R. 35, 69 (Bankr. S.D.N.Y. 1994) (“A contractual subordination agreement is simply a 

contractual arrangement whereby one creditor agrees to subordinate its claim against a debtor in 

favor of the claim of another.”); In re Howland, 545 B.R. 653, 659 (Bankr. D. Or. 2015) (same); 

In re Holly’s, Inc., 140 B.R. 643, 668 (Bankr. W.D. Mich. 1992) (“A subordination agreement is 

simply a contract in which a creditor (the ‘subordinated’ or ‘junior’ creditor) agrees that the claims 

of specified senior creditors must be paid in full before any payment on the subordinated debt may 

be made to, and retained by; the subordinated creditor.”).  Subordination agreements are 

interpreted narrowly with a preference toward applying the Bankruptcy Code’s priority provisions.  

See, e.g., In re Boston Generating LLC, 440 B.R. 302, 319 (Bankr. S.D.N.Y. 2010) (for a 

subordination agreement to be enforced it must be “clear beyond peradventure”). 
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42. The Trust Agreement does not fall within this definition.  It simply is not an 

agreement between creditors “whereby one creditor agrees to subordinate its claim against a debtor 

in favor of the claim of another.”  In re Best Prods. Co., 168 B.R. 35, 69 (Bankr. S.D.N.Y. 1994).  

The Bondholders nowhere promise to subordinate their claims to the claims of UTIER or the Fuel 

Line Lenders.  Indeed, the Fuel Line Lenders and UTIER are not even parties to the Trust 

Agreement.  At best, all the Trust Agreement amounts to is a contract between the debtor and one 

set of creditors (the Bondholders) whereby the debtor promises to pay certain other non-parties 

before it pays the Bondholders.  That is not a subordination agreement, nor enforceable in 

bankruptcy.   

43. If the Fuel Line Lenders only had PREPA’s promise to pay them, no one would 

argue they have anything other than an unsecured claim.  Here, the Fuel Line Lenders point out 

they have PREPA’s promise to pay them and PREPA’s promise that it will pay them before paying 

other Bondholders.  Even if they are right, these are just unsecured, prepetition promises.  If a 

promise to pay someone first were enforceable in bankruptcy, then every debtor could create its 

own priority scheme.  That would undo the priorities imposed by the Bankruptcy Code and 

PROMESA Title III.20 

44. The case of In re Holly’s, Inc., 140 B.R. 643 (Bankr. W.D. Mich. 1992) is 

instructive.  In that case, the debtor entered into a contract with a creditor purporting to create an 

order of priority for the payment of “Gross Revenues” in certain situations (referred to by the court 

as the “partnership’s negative promise”), similar to the Trust Agreement’s.  The partnership’s 

negative promise placed the creditor’s claim 4th on the priority list, below several other items.21  

                                                 
20 Notably, even priorities under state law are not enforceable under bankruptcy. See 4-507 COLLIER ON BANKRUPTCY ¶ 

507.02 (16th ed. 2017) (“To the extent that a state statute purports to establish the priority of a claim over other claims, 
that statute is preempted by the Code and of no effect in the bankruptcy case.”). 

21 The relevant clause (viz., the “negative promise”) read:   
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A different creditor and third party beneficiary to this contract, whose claim fell higher up on the 

priority list of the partnership’s negative promise, sought to enforce the provision as a 

subordination agreement under Bankruptcy Code section 510(a).  The bankruptcy court refused to 

enforce the contract, in part because it would subvert the Bankruptcy Code’s priority provisions.  

Notably, the court stated: 

The Partnership’s negative promise is not a subordination 
agreement. The promise not to pay Holly’s until other contractually 
higher priority creditors are first paid does not meet the definition of 
a subordination agreement quoted above . . . It does not create a 
common debtor—senior creditor—junior creditor relationship.  This 
clause is nothing more than a negative covenant by the Partnership 
not to pay Holly’s fee until other creditors are first paid . . .  
 
If the negative promise [to pay the moving creditor first] was 
enforced it would conflict with the Bankruptcy Code’s equality of 
distribution principle which has been recognized by the Supreme 
Court for over one hundred years . . . If a court cannot judicially 
create priorities or subclasses of creditors within distribution classes 
mandated by Congress, a fortiori, the Partnership’s [i.e. the 
debtor’s] negative promise in the Management Agreement cannot 
do so. 

 
Id. at 675. 
 

45. Just as in In re Holly’s, Inc., if the Trust Agreement is construed to grant the Fuel 

Line Lenders’ or UTIER a priority, the Court cannot enforce it as it would subvert Title III’s 

priority scheme.  The Trust Agreement is not a subordination agreement, just (at best) an unsecured 

                                                 
[The partnership] shall distribute the Gross Revenues of the Facility, to the extent funds are available 
in the Operating Accounts, for the payment of the following in accordance with the following 
priorities:  
A. All costs of sales and operating expenses (excluding Management Fees including debt service) 
deducted from Gross Revenue to determine Total Income Before Fixed Charges.  
B. Rent, property taxes, and fire and extended coverage insurance.  
C. Actual expenditures made for Capital Improvements and for acquisition and replacement of 
furniture, fixtures and equipment.  
D. The Management Fee due [the creditor] under this Agreement. 

Id. at 666. 
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promise (unenforceable in bankruptcy) from PREPA to pay Current Expenses before the 

bondholders. 

46. The Trust Agreement further lacks customary subordination provisions found in a 

subordination agreement.  Agreements subordinating debt usually contain clear language in which 

the subordinated debtholders agree to their subordination and agree when they can no longer be 

paid.22  These subordination agreements normally provide rules for what happens on default.  They 

differ.23  Some allow subordinated debt to receive securities before senior debt is paid in full in 

cash.  Some don’t.  And, the indentures normally allow the senior debt to vote the junior debt’s 

claims. But here the Trust Agreement, aside from not being signed by the alleged senior and junior 

creditors, provides no such rules.     

47. Moreover, in a typical subordination agreement, debt subordination is effectuated 

through a turnover provision, which will provide that if the subordinate creditor receives payments 

following an event of default, that subordinate creditor is required to turn over such monies or 

property to the senior creditor until the senior obligations have been fully repaid.  See, e.g., 1 

COMMERCIAL FINANCE GUIDE (Leichtling et al., 2019) § 15.03[1][e]; Report of the Model First 

Lien/Second Lien Intercreditor Agreement Task Force, The Business Lawyer, Vol. 65, No. 3, 

2010, pp. 809–883. JSTOR, www.jstor.org/stable/40688601, Model ICA § 4.3; see also In re La 

                                                 
22  A debt subordination provision often will expressly provide that a subordinated creditor’s right to payment “will be 

subordinate to the rights of another payment,” and if “complete,” will provide that upon an event of default the 
subordinated creditor is barred from receiving payments until the superior debt is paid in full.  See Model ICA § 4.1; 
In re Lantana Motel, 124 B.R. 252, 255-56 (Bankr. S.D. Ohio 1990); In re Amret, Inc., 174 B.R. 315, 318-19 (M.D. 
Ala. 1994). 

23 See, e.g., 1 COMMERCIAL FINANCE GUIDE § 15.03[2] (noting subordination agreements will usually (among other 
things): prohibit prepayment of subordinated debt; provide that the maturity debt for subordinated debt is later than 
the senior debt; provide for various cross-default provisions; provide rules on amendments to senior and subordinated 
debt documents; provide for rules on the insertion of legends on notes; and provide rules on refinancings and 
assignments.). 
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Paloma Generating Company, 595 B.R. 466, 471 (Bankr. D. Del. 2018) (debt subordination 

agreement contained turnover provision).  

48. Here, the Fuel Line Lenders simply do not have subordination rights and the 

Bondholders do not have those obligations.  The absence of such rights makes clear the Trust 

Agreement was not intended to be (and is not) a subordination agreement.  Even if the fuel line 

claims have some type of seniority, the terms of the seniority are nonexistent, which by itself 

suggests no seniority was created.  And, indeed, any seniority could be taken away at any time by 

PREPA and a majority of Bondholders, the only parties that are required to consent to any 

amendment to the Trust Agreement.  See Trust Agreement § 1102.  The Current Expense 

Claimants invite the Court to interpret the Trust Agreement to require PREPA pay their claims 

before the Bondholders, but the Trust Agreement requires no such thing, nor does it provide any 

other rules for what happens on default.  The Bondholders nowhere subordinate their claims to the 

Fuel Line Lenders’ claims.24 

49. The contrast between sections 505 and 516 of the Trust Agreement further 

underscores this point.  Section 516 contemplates the incurrence of subordinated debt.  However, 

in order to incur such debt, the Trust Agreement explicitly states that any resolution or indenture 

would be required to contain a broad array of subordination provisions, including, agreements not 

to be paid anything in a bankruptcy case unless and until all principal and interest on the Bonds 

are paid.  See Trust Agreement § 516(c).  No such language appears in section 505 of the Trust 

Agreement, including no language that the Bondholders would subordinate their claims to all 

                                                 
24 The Fuel Line Lenders’ references to contracts with PREPA and official statements issued by PREPA stating they are 

Current Expenses entitled to priority miss the point.  Only the Bondholders can enter into a contract subordinating 
their claims to the Fuel Line Lenders’ or UTIER’s—PREPA cannot.  No document to which the Bondholders are 
parties does that, sinking the Fuel Line Lenders’ claims. 
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principal and interest on the Fuel Lines, which are mentioned nowhere within the Trust Agreement.  

Section 505 merely permits PREPA to pay certain of its Current Expenses. 

50. The Fuel Line Lenders’ contracts with PREPA do not assist them either.25  First, 

they are not signed by the purportedly junior creditors, the bondholders.  Second, the Fuel Line 

Facilities do not anywhere provide they are entitled to priority of payment.  One looks in vain for 

any provision in the Fuel Line Facilities actually providing for priority of payment over the Bonds 

(which would, in any event, be unenforceable as the Bondholders are not parties to the Fuel Line 

Facilities).26  Instead, the Fuel Line Facilities refer to the Bonds as “Senior Debt”27 and lack any 

provision stating that the payment of the Bonds before payment of the loans qualifies as an event 

of default.    Nor is there any provision within the Trust Agreement or the Fuel Line Facilities that 

require turnover of revenues by the Bondholders to the Fuel Line Lenders if their lines of credit 

are not yet paid in full. 

51. As a result, the Fuel Line Lenders can point to no provision giving them priority 

enforceable against the PREPA bondholders, and their claims to priority must be rejected. 

                                                 
25 The credit agreements governing the fuel line loans are: (i) that certain Credit Agreement, dated as of May 4, 2012, 

among PREPA, Scotiabank, and the lenders party thereto (as amended, the “Scotiabank Credit Agreement”), and (ii) 
that certain Trade Finance Facility Agreement, dated as of July 20, 2012, among PREPA and Citibank, N.A., as 
predecessor to the existing lenders thereunder (as amended, the “Citibank Credit Agreement” and together with the 
Scotiabank Credit Agreement, the “Fuel Line Facilities”).  The Fuel Line Facilities are attached as Exhibits 1 and 2 to 
the FLL Complaint. 

26 The Fuel Line Lenders point to certain acknowledgements in the Fuel Line Facilities that the loans “constitute Current 
Expenses under the Trust Agreement, which Current Expenses are subject to the terms and conditions of the Trust 
Agreement and Resolution relating to priority of payments and the right to exercise remedies thereunder.”  See FLL 
Complaint; Scotiabank Credit Agreement § 2.14; Citibank Credit Agreement §2.12.  However, these provisions only 
purport to recognize something already provided for—they do not purport to grant the Fuel Line Lenders a priority 
over the Bondholders (nor could it, as the Bondholders are not parties to the Fuel Line Facilities).  As the Trust 
Agreement does not provide for priority of payment for Current Expense claimholders, the acknowledgments do not 
assist the Fuel Line Lenders.  Moreover, the Scotiabank Credit Agreement only provides that “[t]he Lenders 
acknowledge and agree” they are Current Expenses—there is no acknowledgement from PREPA that the Lenders 
under the Scotiabank Credit Agreement are Current Expenses.  See Scotiabank Credit Agreement § 2.12.  As a result, 
the Scotiabank Credit Agreement acknowledgment does not bind PREPA. 

27 See Scotiabank Credit Agreement, § 101 (definition of “Senior Debt”); Citibank Credit Agreement, § 101 (definition 
of “Senior Debt”). 
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C. The Fuel Line Debt Is Not a Current Expense Under the Trust Agreement 

52. The Fuel Line Lenders’ arguments relating to their supposed priority should be 

rejected because they do not hold “Current Expense” claims. 

53. First, the Fuel Line Lenders’ claims do not fall within the definition of “Current 

Expenses” under the Trust Agreement.  The Trust Agreement defines Current Expenses as 

PREPA’s “reasonable and necessary current expenses of maintaining, repairing and operating the 

System” and includes a long list of direct expenses to fund PREPA’s operations.  Not once does 

the Trust Agreement or the definition of “Current Expenses” suggest that PREPA can take out 

long-term debt to indirectly finance the payment of Current Expenses and call that debt a “Current 

Expense” payable before Bondholders.  Such a construction should be rejected, both because it 

would markedly expand the definition of Current Expenses to include a host of debts very different 

from the ones actually listed in the definition, contrary to established rules of contractual 

construction,28 but also because it would create a loophole in the Trust Agreement enabling 

PREPA to subordinate Bondholders to effectively limitless amounts of long-term debt just by 

saying such debt is to finance “Current Expenses.”29 

54. Neither the Fuel Line Lenders’ contracts with PREPA stating the Fuel Line Lenders 

are Current Expenses, see FLL Complaint at ¶¶ 23-25, nor PREPA’s official statements suggesting 

                                                 
28  See, e.g., Cintech Indus. Coatings, Inc. v. Bennett Indus., Inc., 85 F.3d 1198, 1202 (6th Cir. 1996) (“Under the rule of 

‘ejusdem generis,’ where general words follow the enumeration of particular classes of things, general words will be 
construed as applying only to things of the same general class as those enumerated.”); U.S. v. Security Mgt. Co., 96 
F.3d 260, 265 (7th Cir. 1996) (“Under the ejusdem generis rule, where a general term . . . is preceded or followed by 
a series of specific terms, the general term is viewed as being limited to items of the same type or nature as those 
specifically enumerated.”). 

29  Although PREPA’s postpetition financing order [ECF 744] provided that the obligations under the postpetition 
financing would “be deemed” Current Expenses, this section of the order was inserted at the request of other parties 
and nowhere did the Oversight Board assert that (absent such a provision in the order) the postpetition financing would 
otherwise have qualified as a Current Expense.  Moreover, that order expressly stated that its finding regarding the 
DIP facility would not prejudice parties’ rights to argue that such obligations are not Current Expenses and that it 
would not constitute a determination of such issue.  ECF No. 744 ¶ 9. 
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the Fuel Line Lenders are Current Expenses, see FLL Complaint at ¶ 29, make any difference to 

this analysis.  Most fundamentally, this is because PREPA acting alone cannot make the fuel line 

lender claims senior to the bonds, or amend the definition of Current Expenses to include things 

that are not Current Expenses under the Trust Agreement.30  To subordinate the Bondholders, the 

Fuel Line Lenders need an agreement with the Bondholders.  This they do not have. 

55. Moreover, even if the Fuel Line Facilities could once have been considered Current 

Expenses when they were originally issued, they are now long past-due, and cannot possibly 

continue to be considered Current Expenses.  The Fuel Line Lenders have extended PREPA’s 

obligations for over half a decade.  Payment of these long overdue accounts cannot possibly be 

considered “reasonable and necessary current expenses of maintaining, repairing and operating the 

System” today.  See Trust Agreement § 101 (definition of Current Expenses).31 

56. Second, the Fuel Line Lenders do not have priority because only “budgeted” 

Current Expenses are given priority under Trust Agreement section 505, and their claims do not 

feature in PREPA’s budget.  The Fuel Line Lenders claim that they are given priority over the 

Bondholders by virtue of Trust Agreement section 505, which states that “money in the General 

Fund will be used first for the payment of the Current Expenses of the System.”  See FLL 

                                                 
30  See Venn v. Goedert, 319 F.2d 812, 815 (8th Cir. 1963); see also Goodwin v. Branch Banking & Trust Co., 699 Fed. 

Appx. 274, 276 (4th Cir. 2017) (“one party cannot unilaterally alter the term of a contract after it is formed”); New 
England Mut. Life Ins. Co. v. Harvey, 82 F. Supp. 702, 706 (D. Mass. 1949) (“One party to a contract cannot change 
the obligation of the other party to the contract by unilateral action.”); BSR Landscape & Irrigation Contractors, Inc. 
v. Marriott Corp., 1988 U.S. Dist. LEXIS 6732 *35 (M.D. Fla. 1988) (“One party cannot alone change, alter or modify 
the contract.”). 

31  Indeed, the opinion letters that accompanied the Fuel Line Facilities (and which supported the idea the Fuel Line 
Facilities were Current Expenses) expressly hinged on PREPA paying the Fuel Line Facilities before the middle of 
2013.  See, e.g., Case No. 17-AP-232-LTS, ECF No. 26-5 at 3.  That never happened, and so if anything the opinion 
letters confirm the view the Fuel Line Facilities are not Current Expenses any longer.  This is true regardless of the 
inclusion of certain reservations of rights in the 16th, 17th, and 18th amendments to the Trust Agreement noting that 
, which applied only to certain conduct of the Lenders during the Amendment Period, which did not include (i) 
actions taken by the lenders before the execution of the August 2014 forbearance agreements or (ii) actions taken 
after the expiration of that period. Here, the Lenders chose to extend their maturity dates before the Amendment 
Period and have failed to exercise remedies after the Amendment Period expired. 
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Complaint at ¶ 33.  However, section 505 makes clear PREPA is only authorized to “first pay” 

Current Expenses that are included within PREPA’s budget.  Id. § 505 (“The Authority covenants 

that moneys in the General Fund will be used first for the payment of the Current Expenses . . . 

and that the total amount of Current Expenses in any fiscal year will not exceed the amount 

provided therefor in the Annual Budget for such fiscal year . . . .”).32  Unbudgeted expenses, even 

if they meet the definition of “Current Expenses” are not subject to section 505.   

57. Neither the Fuel Line Lenders’ nor UTIER’s claims are included in PREPA’s 

budget.  As a result, neither are budgeted Current Expenses that PREPA can pay first under section 

505.  The omission of such legacy debt obligations from the budget demonstrates that such claims 

are not even Current Expenses: they are not necessary to the continued maintenance, repair, or 

operation of PREPA as evidenced by the fact that PREPA continues to operate without paying 

them.  

58. In addition, section 505 of the Trust Agreement is only a “covenant” of PREPA’s 

to take a certain action.  Therefore, even if PREPA violates section 505, the only remedy the Fuel 

Line Lenders or UTIER are entitled to is an unsecured claim for breach of contract—nothing more.    

                                                 
32 Trust Agreement section 505 provides, in full: 
The Authority covenants that moneys in the General Fund will be used first for the payment of the Current Expenses of 

the System, that such expenses will not exceed an amount which is reasonable and necessary for maintaining, repairing 
and operating the System in an efficient and economical manner, and that the total amount of Current Expenses in any 
fiscal year will not exceed the amount provided therefor in the Annual Budget for such fiscal year or any amendment 
thereof or supplement thereto unless such expenses shall be required by conditions beyond the control of the Authority 
happening during such fiscal year and which could not reasonably have been contemplated at the time of the adoption 
of the Annual Budget. If at any time the total amount theretofore expended during any fiscal year for Current Expenses 
shall exceed the total amount provided in the Annual Budget for Current Expenses for such fiscal year, the Authority 
covenants that it will report in writing the amount of such excess and the reason or reasons therefor to the Consulting 
Engineers and to the Trustee as soon as practicable but not later than the last day of the sixth month following the 
month in which such excess shall have occurred. 

Trust Agreement § 505. 
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59. Third, by the Fuel Line Lenders’ own admissions, the Trust Agreement empowers 

PREPA to determine what are and what are not Current Expenses, as well as how and when to pay 

them.  As the Fuel Line Lenders argue in their Complaint (see FLL Complaint at ¶ 27), PREPA 

has the power “to determine the nature of and the need to incur all expenditures and the manner in 

which such expenditures shall be incurred, authorized, and defrayed” under its enabling statute, 22 

L.P.R.A. § 196, and that the Trust Agreement provides PREPA with “complete control and 

supervision of any undertaking . . . including the power to determine the character of and necessity 

for all its expenditures and the manner in which they shall be incurred, allowed and paid . . . and 

such determination shall be final and conclusive upon all officers of the Commonwealth 

Government . . . .”  Trust Agreement at 1 (Second Whereas Clause).  According to the Fuel Line 

Lenders, these clauses mean that PREPA can determine the manner in which any expenses “shall 

be incurred, allowed and paid,” including Current Expenses.  But if this is true and the 

characterization of Current Expenses and manner of payment is up to PREPA, then PREPA can 

decide—now—what it wants to do with the Fuel Line Lenders’ claims.  As a result, even if the 

Fuel Line Lenders were once considered Current Expenses with payment priority (they were not), 

PREPA can now use its “complete control” to determine that the Fuel Line Lenders are not Current 

Expenses and will not be paid before Bondholders.  By the logic of the Fuel Line Lenders’ own 

argument, this determination is conclusive and eliminates any claim the Fuel Line Lenders may 

have to an enforceable priority. 

60. Finally, even assuming that the Fuel Line Lenders’ and UTIER’s obligations are 

Current Expenses, if PREPA is able to determine the amount of Current Expenses to be paid every 

year, as it can under the Trust Agreement (§§ 101 (definition of Annual Budget), 504 (provision 

governing creation of budget by PREPA)), and has “complete control” over how much is paid to 
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any obligation (Trust Agreement at 1) it can also determine how much, if any, of the “Current 

Expenses” claims purportedly due the Fuel Line Lenders and UTIER should be paid now.  As a 

result, any argument that all pension and fuel obligations are due in full today is wrong.  As argued 

by the Fuel Line Lenders themselves, PREPA (subject to the Oversight Board authority) is the 

only entity that can determine how much to spend on Current Expenses. 

III. CONCLUSION  

61. For the foregoing reasons, the Amended Proposed Order would not impair any legal 

rights of the Current Expense Claimants and would not violate any contractual rights of any third 

parties under the Trust Agreement (as no such rights exist).    

[Remainder of Page Intentionally Left Blank] 
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 WHEREFORE Movants respectfully request the Court enter the RSA, granting the relief 

requested herein and any other relief as is just and proper. 

Dated: July 19, 2019 
 San Juan, Puerto Rico 

Respectfully submitted, 
 
/s/ Martin J. Bienenstock 
 
Martin J. Bienenstock (pro hac vice) 
Paul V. Possinger (pro hac vice) 
Ehud Barak (pro hac vice) 
Daniel S. Desatnik (pro hac vice) 
PROSKAUER ROSE LLP 
Eleven Times Square 
New York, NY 10036 
Tel:  (212) 969-3000 
Fax:  (212) 969-2900 
 
Attorneys for the Financial Oversight and  
Management Board as representative for the 
Debtor 
 
LUIS F. DEL VALLE-EMMANUELLI 
 
By: /s/ Luis F. Del Valle-Emmanuelli  
By: Luis F. del Valle-Emmanuelli 
USDC-PR No. 209514 
P.O. Box 79897 
Carolina, Puerto Rico 00984-9897  
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O’MELVENY & MYERS LLP 
 
By: /s/ Nancy A. Mitchell 

John J. Rapisardi*  
Nancy A. Mitchell*  
7 Times Square 
New York, NY 10036  
Telephone: (212) 326-2000 
Facsimile: (212) 326-2061 
Email: jrapisardi@omm.com 
  nmitchell@omm.com 
 
Peter Friedman*  
1625 Eye Street, NW 
Washington, DC 20006 
Telephone: (202) 383-5300 
Facsimile: (202) 383-5414  
Email: pfriedman@omm.com 
 
Elizabeth L. McKeen* 
610 Newport Center Drive, 17th Floor  
Newport Beach, CA 92660  
Telephone: (949) 823-6900 
Facsimile: (949) 823-6994  
Email: emckeen@omm.com 

 
* admitted pro hac vice  
 
Attorneys for the Puerto Rico Fiscal 
Agency and Financial Advisory  
Authority  
 

MARINI PIETRANTONI MUNIZ, LLC 
 
By: /s/ Luis C. Marini-Biaggi  

Luis C. Marini-Biaggi  
USDC No. 222301 
MCS Plaza, Suite 500  
255 Ponce de León Ave.  
San Juan, PR 00917 
Telephone: (787) 705-2171 
Facsimile: (787) 936-7494  
Email: lmarini@mpmlawpr.com 

 
Attorneys for the Puerto Rico Fiscal Agency and 
Financial Advisory Authority 
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Exhibit A 
 

Certified Translation of UTIER, et al. v. Autoridad de Energia Electrica de Puerto Rico, et 
al., Case No. K-AC2016-0291 (Dec. 19, 2016) 
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 I, Juan E. Segarra, USCCI #06-067/translator, certify that the foregoing is a true and accurate 

 translation, to the best of my abilities, of the document in Spanish which I have seen.            1 

COMMONWEALTH OF PUERTO RICO 

COURT OF FIRST INSTANCE 

SAN JUAN PART 

 

ELECTRIC AND IRRIGATION  

INDUSTRY WORKERS‟ UNION (“UTIER”, for 

its Spanish acronym), JOSÉ RIVERA-RIVERA 

AND ÁNGEL FIGUEROA JARAMILLO, 

 

PLAINTIFFS, 

 

v. 

 

ELECTRIC POWER AUTHORITY OF 

PUERTO RICO, CORPORATION FOR THE 

REVITALIZATION OF THE ELECTRIC 

POWER AUTHORITY OF PUERTO RICO, 

ALBERTO BACÓ-BAGUÉ, JUAN 

ZARAGOZA-GÓMEZ, VÍCTOR SUÁREZ-

MELÉNDEZ, PUERTO RICO ENERGY 

COMMISSION AND CÉSAR MIRANDA-

RODRÍGUEZ, 

 

DEFENDANTS. 

CIVIL NO.: K AC2016-0291 (604) 

 

 

 

 

 

ABOUT:  

 

 

 

DECLARATORY JUDGMENT 

 

 

JUDGMENT  

 

I 

 

Procedural Background 

 

 On April 19, 2016, the Electric and Irrigation Industry Workers‟ Union (UTIER, for its 

Spanish acronym), its president Ángel Figueroa-Jaramillo and José Rivera-Rivera, who presides 

the UTIER Retirees Chapter (the “plaintiffs”) submitted a complaint, which was later amended, 

in which they requested that Act No. 4-2016, known as the Act for the Revitalization of the 
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Electric Power Authority (Act 4-2016), especially Chapter IV,
1
 be declared completely null and, 

consequently, for all actions taken by the defendants to implement it to be declared null as well. 

Also, they requested payment for the costs and expenses of the litigation, as well as the award of 

attorney‟s fees. 

 In essence, the plaintiffs argued that Act 4-2016 is unconstitutional for contravening the 

following constitutional guarantees: the separation of the branches of government; the matters 

that should be considered in the title of a law; due process of law in its procedural form regarding 

the terms to challenge the validity of the legislation and/or the resolutions or orders that are 

carried out to implement them; the jurisdictional competence of the Court to hear the appeal of a 

judicial determination concerning the validity of the statute; the protection against impairment of 

existing contractual relationships and the equal protection of the laws. 

 The plaintiffs stated that the Trust of 1974, the Electric Power Authority of Puerto Rico 

(PREPA or Authority) recognized its authority to establish and charge reasonable tariffs to cover 

its current costs, which included the contributions to its employees‟ retirement plan. In the 

referenced agreement, a general fund was created to deposit all PREPA income and the order for 

the payment of current expenses was established. According to the plaintiffs, the payment of 

current or past due contributions to the retirement plan of PREPA employees has priority over 

any other expense or obligation for payment by the Authority. 

 The plaintiffs argued that the priority of PREPA payments was modified by an agreement 

subscribed by various creditors of the Authority, without considering the participation of the 

PREPA Retirement System, which is the entity that receives the employees‟ contributions. Also, 

they argued that the referenced agreement conditions the restructuring of PREPA‟s debt to the 

                                                 
1
 The complaint was amended on August 19, 2016.  

Case:17-04780-LTS   Doc#:1486-1   Filed:07/19/19   Entered:07/19/19 20:57:54    Desc:
 Exhibit    Page 3 of 78



CERTIFIED TRANSLATION  

 I, Juan E. Segarra, USCCI #06-067/translator, certify that the foregoing is a true and accurate 

 translation, to the best of my abilities, of the document in Spanish which I have seen.            3 

approval of a special legislation that would create an independent corporation that would impose 

and charge transition charges that would be exclusively used for the payment of the new bonds 

without considering this income as part of PREPA‟s general fund.  

 In their first cause of action, the plaintiffs alleged that the title of Act 2016 included 

different subjects that are not related to each other, many of which amended other statutes 

without adequately notifying citizens. In particular, [the plaintiffs] stated that the legislation 

amended Act No. 33-1985, legislation that establishes the challenge processes of the bills for 

essential public services, and Act. No. 29-2009 known as the Act of Public-Private Alliances by 

establishing special processes for expedited future energy projects. Likewise, [the plaintiffs] 

sustained that the title also did not mention the agreed upon creditors‟ agreement, information 

that is necessary so that the Legislative Assembly, as well as active or retired employees, can 

evaluate whether their rights or the provisions of Act No. 57-2014, known as the Transformation 

and Energy Relief Act of Puerto Rico, were compromised. [The plaintiffs] also stated that the 

Executive Branch exercised undue pressure that affected the independent criteria of the members 

of the Legislative Branch since Act 4-2016 was approved to favor an established condition in a 

creditors‟ agreement that was promoted by the Executive Branch.  

 On the other hand, the plaintiffs posed that Act 4-2016 infringed the due process of law 

in its procedural form by establishing unreasonable terms for challenging its validity and the 

determinations of the entities in charge of implementing it. Also, [the plaintiffs] stated that the 

legislation limited the access to justice by eliminating the jurisdictional competency of the Court 

of Appeals to revise the determination that the Court of First Instance may issue as to the 

referenced legislation.  
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 In its third cause of action, the plaintiffs argued that Act 4-2016 impaired PREPA‟s 

obligations established in the Trust of 1974 by imposing a new financing scheme that eliminated 

the preference of covering current costs, which includes the contributions to the employees‟ 

retirement plan, before fulfilling the payment to the bondholders. In their judgment, the 

established transition charge affected PREPA‟s capacity to budget and project in its general fund 

the payment of the contributions to the retirement plan of its employees, which is contrary to the 

provisions of the Trust of 1974. 

 Furthermore, [the plaintiffs] argued that the State, by only favoring the accrual of the 

PREPA bondholders, disregarded the public interest in maintaining the continuity and 

permanence of the PREPA employees and retirees‟ pension plan, who have a proprietary right 

over the pension benefits. According to the plaintiffs, the Legislative Assembly and PREPA had 

other measures available to guarantee the payment of its debt with the bondholders without 

affecting the order of the debt payments established in the Trust of 1974. 

 On September 16, 2016, an initial hearing for this case was held. The legal 

representatives of the co-defendant parties expressed that the controversies of the case as they 

were presented by the plaintiffs were strictly matters of law and, therefore, they requested a 

briefing schedule and the scheduling of an oral argument hearing, all in a short timeframe, given 

the high public interest in this case. After hearing the parties, the Court granted a term for the 

parties to submit their respective briefs and scheduled an oral argument hearing for November 

16, 2016, in the morning hours.  

 On October 11, 2016, PREPA and the Corporation for the Revitalization of PREPA 

(CRAEE, for its Spanish acronym) presented a motion for summary judgment which Alberto 

Bacó-Bagué, Víctor Suárez-Meléndez and Juan Zaragoza-Gómez later joined in their official 
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capacity as CRAEE Directors (the codefendants). In their motion, the codefendants numbered 

various essential facts for which no controversy exists and requested [the Court] to validate the 

challenged legislation and, at the same time, the dismissal of the entire complaint. 

 First, the codefendants explained that Act 4-2016 contains various measures that address 

PREPA‟s precarious economic situation, amongst these, the reduction of certain debts that it has 

with various creditors to avoid non-payment. Regarding the matters that Act 4-2016 discusses, 

[the codefendants] alleged that the Legislative Assembly does not have an obligation to provide a 

detail in the title of all the matters that are covered in the legislation, sufficing that the content 

relates to PREPA‟s transformation and revitalization; an action that requires amending various 

statutes that affect the operation and finances of the Authority. They recognize that in its origin, 

Act 4-2016 was an administration measure promoted by the Executive Branch, but that it was 

later adopted by the members of the Legislative Assembly, who presented a bill that met the 

corresponding legislative procedure as required by the Constitution of the Commonwealth of 

Puerto Rico (ELA Constitution).  

 At the same time, they argued that the challenged legislation provides expiration terms 

for two phases for challenges; the first to question the validity of the legislation and the second to 

challenge the Resolution and Restructuring Order that imposes the transition charge. They 

explained that the established terms allow citizens to file a cause of action and, at the same time, 

attempt to provide certainty to a legislation whose purpose is to immediately heed the 

Authority‟s access to the capital markets and provide it the necessary tools to turn it into a self-

sufficient entity. They added that, unlike other statutes and complex regulations, the terms 

provided in Act 4-2016 are more favorable since these [terms] commence at the moment a notice 

to the general public is published, contrary to other complex statutes that have much shorter 
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challenge terms that commence from the moment the legislation or dictum is approved. They 

emphasized that the statute allows access to justice since the Court of First Instance has 

jurisdiction to consider the challenge claims and guarantees the jurisdictional competence of the 

Supreme Court as the last appellate forum that will express itself as to the controversies.  

 In its motion, the codefendants emphasized that the plaintiffs are neither a contracting 

party nor bondholders of the Trust of 1974, which prevents them from invoking the 

constitutional protection against impairment of contractual obligations. As to this particular 

matter, they stressed that the purpose of the trust is to provide the terms and conditions for the 

issuance of PREPA bonds with the purpose of guaranteeing their payment, yet not to regulate the 

payments for current costs, amongst which are found the contributions to retirement plans. In the 

alternative, they stated that if an obligation for priority in the payment of the contributions to the 

retirement plan in favor of the plaintiffs existed, the implementation of the transition charge for 

the payment of the restructuring bonds does not constitute a substantial impairment of the trust. 

Finally, they rejected that Act 4-2016 infringes  upon the guarantee of equal protection under the 

law since a suspicious or irrational classification did not exist between similarly situated persons 

with respect to the purpose of the statute. As to this particular matter, they stated that the priority 

of the Legislative Assembly of prioritizing PREPA‟s debt with the bondholders does not imply a 

constitutional violation. 

 In response, on November 4, 2016, the plaintiffs submitted their opposition stating that 

there are facts in controversy that require for the case to continue in an ordinary course and for 

the parties to initiate discovery. In essence, they reiterated their previous allegations and, at the 

same time, requested for various other facts to be considered that, to their judgment, disallow the 

adjudication of a summary judgment in these stages of the litigation. To support their position 
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they included in their motion, amongst other documents, an expert report prepared by Dr. José I. 

Alameda-Lozada and José Torres, Economists, in which they concluded that PREPA had other 

available alternatives to generate additional income, achieve administrative adjustments, and face 

the debt service without the necessity of approving Act 4-2016. Regarding the established 

transition charge, they stated that its effect could be contrary to the legislative purpose, as the 

sales and consumption of energy would be affected, which would negatively affect the income 

received in PREPA‟s general fund. 

 In their reply, the codefendants stated that the alleged controversies of fact invoked by 

the plaintiffs are based on an interpretation of the statutes and clauses of the Trust, which allows 

the Court to resolve the motion for summary judgment. Regarding the additional facts presented 

by the plaintiffs, the codefendants stated that they were immaterial and irrelevant facts since the 

controversies submitted in the amended complaint are issues of law and only require the Court‟s 

analysis. Regarding the expert report submitted by the plaintiffs, the codefendants argued that it 

should not be considered because it was hearsay and because they did not have the opportunity to 

evaluate this evidence beforehand. 

 On October 11, 2016, the Commonwealth filed a motion to dismiss through which, like 

the codefendants PREPA and CRAEE, they alleged that since Act 4-2016 was constitutionally 

valid, the amended complaint should be dismissed for failing to state a claim for which a remedy 

could be granted. In its motion, the Commonwealth submitted arguments similar to those 

provided by the codefendants in their motion for summary judgment. In their opposition, the 

plaintiffs adopted the arguments previously expressed in their motion opposing the motion for 

summary judgment.  

Case:17-04780-LTS   Doc#:1486-1   Filed:07/19/19   Entered:07/19/19 20:57:54    Desc:
 Exhibit    Page 8 of 78



CERTIFIED TRANSLATION  

 I, Juan E. Segarra, USCCI #06-067/translator, certify that the foregoing is a true and accurate 

 translation, to the best of my abilities, of the document in Spanish which I have seen.            8 

 Finally, the Puerto Rico Energy Commission (Energy Commission) requested dismissal 

based on that the original complaint, as well as the amended complaint, did not state sufficient 

facts against it that justified granting of a remedy. In response, the plaintiffs provided that a 

remedy exists against the Energy Commission for having participated in the approval of the 

transition costs created by Act 4-2016 to guarantee the payment of the restructuring bonds. They 

also stated that the Commission made determinations to implement the new financial system, 

which prevents the dismissal of the allegation against it.  

 On November 16, 2016, the hearing took place in which all of the parties argued their 

respective positions and allegations.
2
 Of the motions and allegations of the parties, the following 

controversies are pertinent and relevant.  

II 

UNDISPUTED FACTS 

1. On January 27, 2016, PREPA, the Government Development Bank for Puerto Rico and 

various other persons, including bondholders, creditors, and insurance companies regarding 

PREPA‟s debt, subscribed a contract titled Restructuring Support Agreement (RSA or 

creditors‟ agreement).   

2. In the RSA, as amended,
3
 the following parties appeared: 

THIS AMENDED AND RESTATED RESTRUCTURING SUPPORT 

AGREEMENT(including the annexes, exhibits and schedules attached hereto and as 

amended, supplemented or otherwise modified from time to time in accordance with the 

                                                 
2 During the procedure carried out before the oral argument hearing was held, the parties requested the consolidation 

of other case with this case, specifically, K AC-2016-0292, K AC2016-0294 and K AC2016-0806. The 

consolidation was denied because differences existed between the causes of action and the remedies requested, 

according to the plaintiffs of each case, and because the cases were already in different procedural stages. See Order 

of September 23, 2016. 
3

 See, Amended and Restated Restructuring Support Agreement, March 14, 2016, http://www.gdb-

pur.com/investors_resources/prepa.html (last visit, December 19, 2016). It is important to emphasize that the 

referenced agreement was amended on March 23 and 29, 2016, but its essential clauses were maintained since the 

amendments were mainly done to substitute various agreed upon dates.  
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terms hereof, this “Agreement” or “RSA”), dated as of March 14, 2016, is entered into by 

and among Puerto Rico Electric Power Authority (“PREPA”), Puerto Rico Electric 

Power Authority Revitalization Corporation (the “Securitization SPV”), National Public 

Finance Guarantee Corporation (“National”), Assured Guaranty Corp., Assured 

Guaranty Municipal Corp. (together with Assured Guaranty Corp., “Assured”), Syncora 

Guarantee Inc. (“Syncora”), the undersigned members of the Ad Hoc Group of PREPA 

Bondholders identified on Annex A (the “Ad Hoc Group”), Scotiabank de Puerto Rico 

(in its capacity as administrative agent for the Scotiabank Lenders, “Scotiabank”), the 

lenders (the “Scotiabank Lenders”) under that certain Scotiabank Credit Agreement (as 

herein defined), Solus Opportunities Fund 5 LP, SOLA LTD and Ultra Master LTD 

(collectively, “Solus” or the “Solus Lenders” and together with Scotiabank, the 

Scotiabank Lenders and any persons who execute a joinder to this Agreement pursuant to 

section 18(b) hereof in the form of Annex B-2, the “Credit Agreements Lenders”), and 

Government Development Bank for Puerto Rico (“GDB”). National and Assured will be 

referred to herein collectively as the “Insurers,” and the Ad Hoc Group, together with 

persons who beneficially own or control Uninsured Bonds (as defined herein) and are 

party to this Agreement (including, for the avoidance of doubt, Solus) or execute a 

joinder to this Agreement pursuant to section 18(a) hereof in the form of Annex B-1, will 

be referred to herein collectively as the “Holders,” and the Insurers, the Holders, 

Scotiabank, the Scotiabank Lenders, Solus and GDB will be referred to herein 

collectively as the “Supporting Creditors.” The Supporting Creditors, together with 

PREPA, Syncora and the Securitization SPV, will be referred to herein collectively as the 

“Parties.” 

 

3. In the recitals of the RSA, as amended, the parties agreed to the following: 

A. PREPA is the issuer of power revenue bonds (collectively, the “Revenue Bonds”) 

and power revenue refunding bonds (collectively with the Revenue Bonds, the 

“Bonds”) issued and outstanding pursuant to that certain Trust Agreement, dated as of 

January 1, 1974, as amended and supplemented through July 1, 2015, between PREPA 

and U.S. Bank National Association, as successor trustee (the “Trustee” and, with respect 

to said trust agreement, as amended, the “Trust Agreement”). Capitalized terms used but 

not defined in this Agreement shall have the meanings given to such terms in the Trust 

Agreement. 

 

B. Each individual series of Bonds issued under the Trust Agreement was authorized 

pursuant to specific resolutions of PREPA authorizing the issuance of such series of 

Bonds. 

 

C. In connection with the issuance of certain of the Bonds (such Bonds, the “Insured 

Bonds”), PREPA entered into various insurance agreements with the Trustee 

corresponding to insurance policies issued by various insurers including National 

Assured and Syncora (such insurance policies to which any of National, Assured or 

Syncora or any other person that insures Bonds is currently a party, and the insurance 

agreements related thereto, collectively, the “Bond Insurance Agreements” and, together 

with the Trust Agreement, the Bonds, the resolutions approving the Bonds, and any other 
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agreements, supplements, amendments, or other documents executed or delivered in 

connection with the issuance or maintenance of the Bonds, including the TA Amendment 

(as defined herein), the “Bond Documents”). Any Bonds that are not Insured Bonds are 

referred to herein as “Uninsured Bonds.”    

 

D. PREPA has requested, and the Insurers and Holders have agreed, subject to the 

terms and conditions of this Agreement, to consent to an amendment of the Trust 

Agreement in the form and substance reasonably acceptable to the Supermajority 

Holders, the Supermajority Insurers and the Supermajority Credit Agreement Lenders 

and consistent with the form attached hereto as Annex C (the “TA Amendment”). 

 

E. The Bond Insurance Agreements provide the Insurers the sole right in lieu of the 

beneficial owners of the applicable Insured Bonds to consent to the TA Amendment in 

accordance with the terms of such Bond Insurance Agreements.   

 

F. PREPA and the Solus Lenders are parties to that certain Trade Finance Facility 

Agreement, dated as of July 20, 2012, (as amended, restated, extended, supplemented or 

otherwise modified and in effect from time to time, the “Solus Credit Agreement” and 

together with the Scotiabank Credit Agreement, the “Credit Agreements”). 

  

G. PREPA, Scotiabank and the Scotiabank Lenders have entered into that certain 

Credit Agreement, dated as of May 4, 2012 (as amended, restated, extended, 

supplemented or otherwise modified and in effect from time to time, the “Scotiabank 

Credit Agreement”), with Scotiabank as agent thereunder. 

  

H.  PREPA and GDB have entered into that certain Collateral Swap Loan 

Agreement, dated as of June 21, 2013, (as amended, restated, extended, supplemented or 

otherwise modified from time to time and currently in effect, together with any related 

documents, the “Collateral Swap Loan Agreement”). 

  

I.  PREPA and GDB have entered into that certain Isabela Dam Loan Agreement, dated 

as of March 26, 2004, (as amended, restated, extended, supplemented or otherwise 

modified from time to time and currently in effect, together with any related documents, 

the “Isabela Dam Loan Agreement” and together with the Collateral Swap Loan 

Agreement, the “GDB Loan Agreements”). 

   

J. GDB is the fiscal agent under that certain Loan Agreement, dated as of September 6, 

2012, by and between Puerto Rico Infrastructure Financing Authority, acting on 

behalf of the Commonwealth of Puerto Rico (“PRIFA”), and PREPA (as amended, 

restated, extended, supplemented or otherwise modified from time to time and currently 

in effect, together with any related documents, the “Aguirre Loan Agreement”). 

  

K. GDB is the fiscal agent under that certain Financial Agreement, dated as of 

September 27, 2013, by and between PRIFA and PREPA (as amended, restated, 
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extended, supplemented or otherwise modified from time to time and currently in effect, 

together with any related documents, the “San Juan Water Financial Agreement”). 

  

L. As of the date hereof, the total outstanding principal amount of Bonds insured by 

National under the Bond Insurance Agreements is $1,329,155,000, the total 

outstanding principal amount of Insured Bonds that are beneficially owned by National is 

$0 and the total outstanding amount of Uninsured Bonds that are beneficially owned by 

National is $0.  

  

M. As of the date hereof, the total outstanding principal amount of Bonds insured 

by Assured under the Bond Insurance Agreements is $830,550,000, the total 

outstanding principal amount of Insured Bonds that are beneficially owned by Assured is 

$0 and the total outstanding principal amount of Uninsured Bonds that are beneficially 

owned by Assured is $0. 

  

N. As of the date hereof, the total outstanding principal amount of Bonds insured by 

Syncora under the Bond Insurance Agreements is $197,405,000, the total outstanding 

principal amount of Insured Bonds that are beneficially owned by Syncora and the total 

outstanding principal amount of Uninsured Bonds that are beneficially owned by Syncora 

are set forth on its respective signature page hereto. 

  

O. PREPA and GDB have entered into certain depository and custodial agreements (as 

amended, restated, extended, supplemented or otherwise modified from time to time and 

currently in effect, together with any related documents, the “Custodial Agreements” 

and, together with the Collateral Swap Loan Agreement, the Isabela Dam Loan 

Agreement, the Aguirre Loan Agreement, and the San Juan Water Financial Agreement, 

the “GDB Agreements”). 

  

P. As of the date hereof, $8,107,995,000.00 in principal amount of Bonds is outstanding. 

The total outstanding principal amount of Bonds as of any date shall be known hereunder 

as the “Bond Principal Amount.” 

 

Q. As of the date hereof, the total outstanding principal amount of Uninsured Bonds that 

are beneficially owned by each member of the Ad Hoc Group is set forth on their 

respective signature pages hereto. 

 

R. As of the date hereof, the total outstanding principal amount of Uninsured Bonds that 

are beneficially owned by Solus is set forth on its respective signature page hereto. 

 

S. The Insurers and the Holders collectively control more than 60% of the total 

outstanding principal amount of the Bonds for purposes of consenting to the TA 

Amendment. 

 

T. As of the date hereof, there is $549,950,000 in aggregate principal amount (the 

“Scotiabank Principal Amount”) (plus applicable accrued fees and interest) outstanding 

under the Scotiabank Credit Agreement (the loans outstanding thereunder, the 
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“Scotiabank Loans”) and the total outstanding principal amount of Uninsured Bonds that 

are beneficially owned or controlled by Scotiabank and the Scotiabank Lenders is 

$35,000. 

 

U. As of the date hereof, there is $146,041,914.24 in aggregate principal amount (the 

“Solus Principal Amount”, together with the Scotiabank Principal Amount, the “Credit 

Agreements Principal Amount,” and the Credit Agreements Principal Amount 

collectively with the Bond Principal Amount, the “Outstanding Principal Amount”) (plus 

applicable accrued fees and interest) outstanding under the Solus Credit Agreement (the 

loans outstanding thereunder, the “Solus Loans”). 
 

V. PREPA, the Holders, the Credit Agreement Lenders and GDB entered into a 

Restructuring Support Agreement on November 5, 2015 (as amended, the “Initial RSA”). 

W. PREPA, the Holders, the Credit Agreement Lenders, the GDB, National, Assured and 

Syncora entered into an Amended and Restated Restructuring Agreement dated as of 

December 23, 2015, (the “December RSA”) which amended and restated the Initial RSA 

in its entirety.  

 

X. The December RSA terminated on January 23, 2016. 

Y. PREPA, the Holders, the Credit Agreement Lenders, the GDB, National, 

Assured and Syncora entered into a new Restructuring Support Agreement dated as 

of January 27, 2016, which incorporated by reference the terms and conditions of the 

December RSA, as expressly amended thereby (as amended by Amendment No. 1 dated 

as of February 19, 2016, the “New RSA”). 

 

Z. On February 16, 2016, the Legislative Assembly of Puerto Rico enacted, and the 

Governor of Puerto Rico signed into law, Act 4-2016, known as the PREPA 

Revitalization Act (the “Act”). The Act has been deemed to be reasonably acceptable and 

in Acceptable Form, as applicable, to the Supporting Creditors for purposes of sections 

13(e)(vi) and 13(e)(viii).    

 

(…) (Emphasis added).  

 

4. The RSA was available to the public through the Internet, specifically in the GDB‟s 

webpage and the Electronic Municipal Market Access System (EMMA). Also, the Office of 

the Controller of Puerto Rico published in its website that the creditors‟ agreements, 

identified with the number 2016-P0025E and 2016-P0025F, were before its consideration.    

5. On November 4, 2015, eighteen (18) Senators of the Puerto Rico Senate presented the SB 

1523 which contained multiple dispositions to revitalize PREPA.  
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6. That day, twenty-seven (27) House Representatives of Puerto Rico presented the HB 

2742, which was equivalent to the SB 1523.  

7. The SB 1523 was referred to the Energy Affairs and Water Resources Commission of the 

Senate (Energy Affairs Commission), which held a public hearing on November 10, 2015, 

received presentations and held an executive meeting on February 4, 2016.  

8. The HB 2742 was referred to the Special Commission for a New Energy Policy, which 

held public hearings on November 11, 2015 and evaluated multiple presentations before 

giving its report.   

9. The HB 2742 was dismissed by its equivalent, SB 1523.  

10. The Energy Affairs Commission and the Special Commission for a New Energy Policy 

of the House of Representatives issued a Positive Report after evaluating the SB 1523.  

11. On February 10, 2016, the SB 1523 was approved by a majority of the Senate of Puerto 

Rico and afterwards sent to the House of Representatives.  

12. On February 11, 2016, the Special Commission for a New Energy Policy of the House of 

Representatives, that had already evaluated the equivalent project HB 2742, issued a Positive 

Report regarding the SB 1523.  

13. The Positive Report of the Energy Commission of the Senate of Puerto Rico to the SB 

1523 is identical to the Positive Report of the Special Commission for a New Energy Policy 

prepared by the House of Representatives to the HB 2742.  

14. In the Positive Report of the Special Commission for a New Energy Policy, as well as the 

one of the Energy Affairs Commission, the presentations of the following participants were 

evaluated: the Puerto Rico Electric Power Authority (PREPA); Lisa Donahue, PREPA‟s 

Chief Restructuring Officer; the Government Board of the Puerto Rico Electric Power 
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Authority (PREPA); the Commonwealth Energy Public Policy Office (OEPPE for its 

Spanish acronym); the Puerto Rico Public-Private Partnerships Authority (AAPP for its 

Spanish acronym); PREPA‟s Active and Retired Employees Partnership (the Partnership); 

Luis R. Santini-Gaudier and Carlos Gallisá, representatives of the residential customers 

before PREPA‟s Government Board; Enid Monge, representative of industrial/commercial 

customers before the PREPA‟s Government Board; the Puerto Rico Mayors Association; the 

Puerto Rico Energy Commission (CEPR for its Spanish acronym); the Puerto Rico Mayors 

Federation; the Government Development Bank (GDB); the Puerto Rico Chamber of 

Commerce (CCPR for its Spanish acronym); Somos Solar; the Puerto Rico Renewable 

Energy Contractors Association (ACONER for its Spanish acronym); Puerto Rico 

Manufacturers Association (AIPR for its Spanish acronym); Association of Renewable 

Energy Producers (APER for its Spanish acronym); and Juan Rosario, past representative of 

the residential customers before the PREPA‟s Governing Board.  

15. On February 15, 2015, the majority of the representatives of the House of 

Representatives of Puerto Rico voted in favor of the SB 1523.  

16. On February 16, 2016, the majority of the senators of the Senate of Puerto Rico approved 

the SB 1523 with the proposed amendments by the House of Representatives.  

17. On that same day, the presidents of both legislative bodies signed the legislative piece 

and sent the bill to the Governor for his consideration.  

18. On February 16, 2016, the Governor signed the SB 1523 which was converted in Act 4-

2016.  
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19. The notice of the approval of Act 4-2016 was published on February 19 and 25 and 

March 3, 2016 in the newspaper of daily general circulation El Nuevo Día and in the 

newspaper of daily circulation The Bond Buyer.  

20. There is no controversy between the parties regarding the content of the published notices 

regarding Act 4-2016‟s approval.
4
  

21. On April 7, 2016, CRAEE filed before the Puerto Rico Energy Commission a petition of 

Order and Resolution under Art. 6.25A of Act No. 57-2014 known as the Energy 

Transformation and Relief Act, 9 L.P.R.A. Secs. 1051 et seq. to evaluate and approve the 

imposition of a transition charge and the mechanism of adjustment in relation with the 

issuance of Restructuring Bonds.    

22. The administrative evaluation process of the Energy Commission included technical, 

evidentiary and public hearings. Also, it required presentations and writings of intervenors, 

experts and general public.  

23. On June 21, 2016, the Energy Commission issued the Restructuring Order No. CEPR-

AP-2016-0001, in which it approved the issuance of the Restructuring Resolution and 

determined, among other issues, that the debt of the imposition of transition charges and 

issuance of Restructuring Bonds will result in savings for PREPA.   

24. In the referenced Restructuring Order, the Energy Commission explained:  

(…) 

2. The Transition Charge is a mechanism designed to reduce the costs of 

the Authority‟s customers. The bondholders of approximately $7,170 

million dollars of existent debt of the Authority, with an interest rate of 

approximately 5.86 percent, have accepted a reduction of such debt. 

Known as “Participant Bondholders,” these are non-secured 

bondholders who have committed, or will commit, to reduce the value 

                                                 
4 See, Exhibits 14 and 15 of the Motion for Summary Judgment filed by the co-defendants PREPA and CRAEE. 
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of their loans to a 85% of the original amount, at the same time that 

they accept a lower interest rate of approximately 5.22 percent. They 

will stop receiving payments of the principal for five years.  

 

3. In simple terms, a portion of the preexistent debt of the Authority (that 

is usually denominated as „historic debt,‟ to distinguish it from the future 

debt that the Authority will assume to finance new capital investments) 

will be replaced with the „Restructured Debt.‟ The „Restructured Debt‟ 

will have a lower nominal value and lower interest rate, in addition to a 

moratorium in the principal payments for five years. This action will 

reduce the capital costs of the Authority -and, as a result, the costs for 

the Authority’s customers- for approximately $867 million dollars. 

4. These savings, however, are subject to a condition. Specifically, the 

bondholders are willing to reduce the payments that they receive only 

if the Commission increases the certainty that these payments will be 

made. The mechanism to increase such certainty is known as „Transition 

Charge.‟ The term Transition Charge has created many confusions. 

Although it will appear as a new item in each of the customer‟s invoice, 

this will not increase the cost of any customer more than what the 

customer would have paid if, once the Commission establishes new rates 

through a proceeding of rate revision, all the debt of the Authority would 

be seen reflected in their rates. The Transition Charge describes the 

portion of the total payment of each client (around 12 percent) that the 

Authority shall treat in a separate manner than the rest of the payment that 

the customer will make. Specifically, the Authority shall separate the 

payments of the Transition Charge (which are property of the 

Corporation) from the rest of its income, to transfer those charges to 

the bondholders participants of the restructuring, without exception 

and delay. This is the purpose of the Transition Charge mechanism: 

separate the dollars pertaining to the Corporation and promised to 

the bondholders participants of the restructuring from the general 

funds of the Authority and assure that those dollars are transferred to 

their owners in law. (Emphasis supplied).  

 

25. On June 28, 2016, the CRAEE issued the Restructuring Resolution No. 2016-2009, 

which authorized the issuance of the Restructuring Bonds.  

26. The notice of the referenced resolution was published in three occasions in the newspaper 

of general daily circulation El Nuevo Día and the newspaper of daily circulation The Bond 

Buyer, as of July 5, 2016.  
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27. There is no controversy among the parties regarding the content of the published 

notifications on the Restructuring Resolution No. 2016-2009 which authorized the issuance 

of the Restructuring Bonds.
5
  

28. On January 1
st
, 1974, the Fluvial Resources Authority (now PREPA) and the former 

Fiduciary First National City Bank signed a Trust Agreement.   

29. In its origin, the Authority appeared in the Trust as a Trustor and First National City 

Bank as fiduciary.  

30. Section 1201 of the Trust of 1974 establishes that the agreement will be in force while 

any bond issued under the agreement or the owed amounts are pending to be paid.   

31. Section 1101 of Article XI of the Trust of 1974 allows amendments to the agreement 

through supplementary agreements, subject to the agreement of the parties and the 

notification to the bondholders, providing them with the right to consent.  

32. In Section 1304 of Article XI of the referenced trust, the parties specified the way to 

acknowledge a right to third parties that were not a party to the agreement:   

Except as herein otherwise expressly provided, nothing in this 

Agreement expressed or implied is intended or shall be constructed to 

confer upon any person, firm or corporation other than the parties 

hereto and the holders of the bonds issued under the provisions of this 

Agreement any right, remedy or claim, legal  or equitable, under or by its 

provisions being intended to be and being for the sole and exclusive 

benefit of the parties hereto and the holders from time to time of the bonds 

issued hereunder. (Emphasis added).  

 

33. Article IX of the Trust of 1974 included various dispositions related with the figure of the 

trustee and that will provide the bondholders certain rights.  

                                                 
5 See, Exhibits 19 and 20 of the Request of Summary Judgment filed by the co-defendants PREPA and CRAEE. 
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34. There is no controversy among the parties that Art. 22 of Act 4-2016 amends Act No. 33 

of June 27, 1985, known as the Act to Establish Minimal Procedural Requirements for the 

Suspension of Essential Public Services, 27 L.P.R.A. Sec. 262, et seq. (Act 33-2009).   

35. There is no controversy among the parties that Art. 12 of Act 4-2016 amends Act No. 83 

of May 2, 1941, as amended, 22 L.P.R.A. Sec. 191, et seq., in including dispositions related 

to the Act of Public-Private Partnerships (Act 29-2009).  

36. Act 4-2016‟s title does not include the citation of Act No. 33-2009 or of Act 29-2009.  

37. The concept of current expenses was defined in Section 101 of Article I of the Trust of 

1974, as amended by the supplementary agreements, as follows: 

The term "Current Expenses" shall means the Authority's reasonable 

and necessary current expenses of maintaining, repairing and 

operating the System and shall include, without limiting the generality 

for the foregoing, all administrative expenses, insurance premiums, 

expenses of preliminary surveys not chargeable to Capital Expenditures, 

engineering expenses relating to operation and maintenance, fee and 

expenses of the Trustee, the 1947 Trustee, the Paying Agents an of the 

paying agents under the 1947 Indenture, legal expenses, any payment to 

pension or retirement funds, and all other expenses required to be paid 

by Authority under the provisions of the 1947 indenture, this Agreement 

of law, or permitted by standard practices for public utility system, similar 

to the properties and business of the Authority an applicable in the 

circumstances but shall no include and deposits to the credit of the Sinking 

fund, the Reserve Maintenance Fund, the Self-insurance Fund and the 

Capital Improvement Fund or the 1947 Sinking Fund or deposits under the 

provisions of Sections 511, 512 and 513 of the 1947 Indenture. ( …), 

(Emphasis supplied).  

 

38. Article I of the Trust of 1974, as amended, defines the concept “System” in Section 101 

as follows:  

The word "System" shall mean all the properties presently owned and 

operated by the Authority as a single integrated system, together with all 

works and properties which may be hereafter acquired or constructed by 

the Authority in connection with the production, distribution or sale of 

electric energy and the acquisition or construction of which shall be 

finance in whole or in part from the proceeds of bonds issued under the 
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provisions of the 1947 Indenture or this Agreement or from moneys 

deposited to the credit of the 1947 Construction Fund, Capital 

Improvement Fund, the Construction Fund or the Renewal and 

Replacement Fund or form Subordinate Obligations to the extent such 

works and properties have been included by the Authority as part of the 

System as provided in Section .516 hereof.  

 

39. Section 502 of Article V of the referenced trust, as amended, establishes:  

The Authority further covenants that it will at all times fix, charge and 

collect reasonable rates and charges for the use of the services and 

facilities furnished by the System and that form time to time, and as 

often as it shall appear necessary, it will adjust such rates and charges 

so that the Revenues will at all times be sufficient 
(A) Until the outstanding 1947 Indenture Bond have been paid or 

provision has been made for their payment and the release of the 1947 

indenture:  

 

(a) To pay the Current Expenses of the System and  

 * * * * * * * * 

The Authority further covenants that if any time the Revenues shall not be 

sufficient to make such deposits, transfers and payments, it will revise the 

rates and charges for the services and facilities furnished by the System 

and, if necessary, it will revise its regulations in relation to the collection 

of bills for such services and facilities, so that such deficiency will be 

made up before the end of the next ensuing fiscal year. Should nay 

deficiency not be made up in such next ensuing fiscal year, the 

requirement thereof, except as to the payments which are required to be 

made in such fiscal year under subclause (4) of clause (b) of the paragraph 

(A) of this Section, shall he cumulative and the Authority shall continue to 

revise such rates until such deficiency shall have been completely made 

up, provided that during the Amendment Period, the Trustee may institute 

and prosecute such suit, action or proceeding only upon the written request 

of the holders of not less than the majority in the aggregate principal 

amount of bonds then outstanding.; provided that during the Special 

Period, the Trustee may institute and prosecute such suit, action or 

proceeding only upon the written request of the holders of not less than the 

majority in the aggregate principal amount of bonds then outstanding (…) 

(Emphasis supplied). 

 

40. Section 505 of Article V of the Trust of 1974, as amended, establishes the creation of the 

general fund of PREPA and in its Section 505 establishes the following: 
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The Authority covenants that moneys hi the General Fund will he used 

first for the payment of the Current Expenses of the System, that such 

expenses will o exceed an amount which is reasonable and necessary for 

maintaining, repairing and operating the System in an efficient and 

economical manner, and that the total amount provided thereof in the 

Annual Budget for such fiscal year or any amendment thereof or 

supplement thereto unless such expenses shall be required by conditions 

beyond the control of the Authority happening during the fiscal year ad 

which could not reasonably have been contemplated at the time of the 

adoption of the Annual Budget, if at any time the total amount theretofore 

expended during any fiscal year for Current Expenses shall exceed the 

total amount provided in the Annual Budget for Current Expenses for such 

fiscal year, the Authority covenants that it will report in writing that 

amounts of such excess and the reason or reasons therefor to the 

Consulting Engineers and to the Trustee as soon as practicable but not 

later than the last day of the sixth month following the month in which 

such excess shall have occurred. (...) 

III 

APPLICABLE LAW 

A. The Motion for Summary Judgment 

Rule 36.1 of Civil Procedure, 32 L.P.R.A. Ap. V R. 36.1 provides for a case to be resolved 

summarily, after one of the parties files a motion to the court stating the reasons of fact and law 

that justifies the resolution of the controversies or the case in its entirety in a summarily way. 

Meléndez-González et al. v. M. Cuebas, Inc. et al., 193 D.P.R. 100 (2015). The procedural 

mechanism of the summary judgment seeks the rapid solution of such litigations that do not 

present substantial controversies of fact, and thus, do not require a judgment. Abrams-Rivera v. 

E.L.A., D.T.O.P. and Others, 178 D.P.R. 914 (2010); Ramos-Pérez v. Univisión de P.R., 178 

D.P.R. 200 (2010); Quest Diagnostic v. Mun. San Juan, 175 D.P.R. 994 (2009); Sucn. 

Maldonado-Ortiz v. Sucn. Maldonado-Hernández, 166 D.P.R. 154 (2005). The motion shall be 

based on sworn statements or other admissible evidence that demonstrates that there is no 

substantial controversy of essential and relevant facts for a summary judgment to be issued over 

the totality or any part of a claim. See, Rule 36.3 of Civil Procedure, 32 L.P.R.A. Ap. V, R. 36.3. 
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The summary judgment will only be granted if the offered allegations, depositions, answers 

to interrogatories and admissions, together with any other sworn statement that is filed, if any, 

demonstrate that there is no real and substantial controversy over any essential and relevant fact 

and that, as a matter of law, it proceeds. Rule 36.3(e) of Civil Procedure, 32 L.P.R.A. Ap. V; 

SLG Zapata-Rivera v. J.F. Montalvo, 189 D.P.R. 414, 430 (2013). It is important to have present 

that the promoter of the summary judgment has the burden to establish the absence of a real 

controversy over the relevant facts and that the law favors it. Hurlado v. Osuna, 138 D.P.R. 801, 

809 (1995). 

On the other hand, no summary judgment will be issued in the following circumstances: 1) 

when there are contested material and essential facts; 2) there are affirmative allegations in the 

complaint that have not been refuted; 3) a real controversy regarding a material and essential fact 

appears from the documents attached to the motion; or 4) as a matter of law it does not proceed. 

Pepsi-Cola v. Mun. Cidra et al., 186 D.P.R. 713, 757 (2012); Nissen Holland v. Genthaller, 172 

D.P.R. 503 (2007); Vera-Morales v. Bravo-Colón, 161 D.P.R. 308 (2004). 

The actual method under Rule 36.3 of Civil Procedure, supra, imposes to the parties the duty 

to identify the facts that they deem relevant and of stating their contrary version based on 

admissible evidence. SLG Zapata-Rivera v. J.F. Montalvo, supra, p. 434. To determine if a case 

shall be resolved through a summary judgment, “the documents attached to the motion, the 

documents included with the opposition, and those documents that are part of the file will be 

analyzed.” Abrams-Rivera v. E.L.A., supra, p. 933. This is extended to those documents in the 

case file that have not been part of the summary judgment. Mejías, et als. v. Carrasquillo, et als., 

185 D.P.R. 288 (2012). The petition will be granted when it is clear that “we have the truth of all 

the necessary facts to resolve the controversy.” Id. p. 299. 
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The fact that the other party did not include evidence contrary to the one filed by the moving 

party, does not necessarily imply that the summary judgment proceeds. Vera-Morales v. Bravo-

Colón, supra, p. 331-332; PFZ Props., Inc. v. Gen. Acc. Ins. Co., 136 D.P.R. 881, 912-913. This, 

because the documents attached to the motion for summary judgment must be interpreted in the 

most favorable way to the opposing party, granting the opposing party the benefit of any 

inference that may reasonably be derived from them. Corp. Presiding Bishop v. Purcell, 177 

D.P.R. 714, 720. 

The summary judgment will only proceed when it is clear that the opposing party cannot 

prevail under any set of facts and that the court has under its disposition all the necessary 

evidence to resolve the controversy before its consideration. Any doubt is not sufficient to deny 

the request of summary judgment; it must be a doubt that permits to conclude that there is a 

genuine and substantial controversy over relevant facts. Nieves-Díaz v. González-Massas, 178 

D.P.R. 820, 848 (2010). 

Under Rule 36.2 of Civil Procedure, supra, a party against which a claim has been filed can 

request a summary judgment at any moment since the party was served but no later than the 30 

days following the deadline set by the Court to conclude discovery. When a motion for summary 

judgment is filed before the discovery procedure, the Court, in its exercise of discretion to 

resolve the controversies with justice, can adopt various measures in favor of the opposing party 

that did not have the opportunity of obtaining evidence to ground its essential facts. Pérez v. El 

Vocero de PR, 149 D.P.R. 427, 449 (1999). Among the measures, are the following: (1) deny the 

motion for summary judgment; (2) order the continuance of any hearing so that the party can 

obtain declarations or take depositions; (3) order that the other party delivers certain evidence; 

(4) postpone the evaluation of the motion; (5) issue any other order that is fair. See, Rule 36.6 of 
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Civil Procedure; Perez v. El Vocero de P.R., supra, págs. 449-450. We must have present in this 

analysis that resolving a premature motion “… can have the effect of depriving the opposing 

party of his rights without due process.” Id., p. 449.  

 In the scope of civil procedure, the trend is to facilitate the discovery, in a way that it 

positions the judge in the best position possible to resolve fairly. Ward v. Tribunal Superior, 101 

D.P.R. 865, 867 (1974). Now, the fact that a motion of summary judgment is filed before 

discovery does not automatically impede the court from addressing and adjudicating the 

controversy before it. Regarding this issue, we should highlight the Supreme Court‟s expressions 

in García-Rivera v. Enríquez-Marín, 153 D.P.R. 323, 340 (2001) in which it stated the 

following: 

… if the court is before a premature request for summary judgment, it can, 

in its exercise of discretion, postpone the evaluation of the motion or deny 

it at that stage of the proceedings, being the purpose of the rules of civil 

procedure to make feasible that the courts make justice when resolving the 

controversies. However, the Court of First Instance must take those 

measures that guarantee that Rule 36.6, supra, is not used as a 

mechanism to delay the final resolution of the issue. Because of this, 

the grounds stated by the opposing party must be reasonable and 

adequate. Cuevas-Segarra comments that “it is reduced to establishing 

reasonability limits to the acts of the opposing party,” and states that the 

probability of prevailing by the moving party shall not be considered at 

this stage.  

Regarding this issue, Wright and Miller states the following:  

Thus Rule 56(e) [our Rule 36.5 of Civil 

Procedure] must be read in conjunction with the 

provision in Rule 56(f) [our Rule 36.6 of Civil 

Procedure] that the court may deny summary 

judgment and order a continuance when the 

opposing party shows why it cannot present facts 

necessary to justify opposition so as to allow time to 

pursue discovery and obtain the evidence required 

under Rule 56(e). 

(citations omitted). 
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 Although it has been recognized that there are circumstances that merit discovery before 

considering a motion for summary judgment, this has only been applied to complex cases or 

when a moving party bases its motion on the insufficiency of the evidence over the essential 

facts of the case. García-Rivera v. Enríquez-Marín, supra; Pérez v. El Vocero de P.R., supra.  

B. The Motion to Dismiss 

 

Rule 10.2 of Civil Procedure, 32 L.P.R.A. Ap. V., R. 10.2, allows an interested party to 

request the dismissal of a lawsuit filed against it, based on the following defenses: (1) lack of 

subject matter jurisdiction; (2) lack of jurisdiction over the person; (3) insufficiency of the 

summons; (4) insufficiency of process of service; (5) failure to state a claim for which a remedy 

could be granted, and; (6) failing to include an indispensable party. As can be concluded, the 

referenced rule allows the defendant party to request the dismissal of the complaint when the 

action fails to state a claim for which a remedy could be granted. Torres v. Torres, et al., 179 

D.P.R. 481, 501 (2010).  

 When analyzing this type of motion, the Court will assume as true all of the facts 

provided in the complaint, which will be considered in the light most favorable to the plaintiffs. 

Id. In these cases, [the Court] will apply experience and common sense to determine if, based on 

the alleged facts, the complaint establishes a plausible claim that justifies that the plaintiffs have 

the right to a remedy. R. Hernández Colón, Práctica Jurídica de Puerto Rico. Derecho Procesal 

Civil, 5ta Ed., San Juan, Lexis Nexis, 2010, pág. 268. It is the petitioner‟s responsibility to 

demonstrate with certainty that the plaintiffs do not have the right to any remedy under any state 

of law that could be established to support their claim, even when interpreting their cause of 

action in a liberal manner. Rivera-Sanfeliz et al. v. Jta. Dir. First Bank, 193 D.P.R. 38, 49 

(2015); Ortiz-Matías, et als. v. Mora Development, 187 D.P.R. 649 (2013). This is not about 
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examining whether the plaintiffs would prevail in their claim, but whether they have the right to 

offer evidence that justifies their claim, assuming as true the facts alleged in the complaint. J.A. 

Cuevas-Segarra, Tratado de Derecho Procesal Civil, 2da. ed., Lexis Nexis, San Juan, 2011, T. II, 

p. 530. The second paragraph of Rule 10.2, supra, allows for a motion to dismiss based in that it 

fails to state a claim for which a remedy could be granted, to be considered as a request for 

summary judgment when the following occurs:   

If, on a motion asserting defense number (5), matters outside the pleading being 

challenged are presented to and not excluded by the court, the motion shall be treated 

as one for summary judgment and disposed of as provided in Rule 36 until its final 

disposition, and all parties shall be given reasonable opportunity to present all material 

relevant to the motion under said rule. (Emphasis added).  

 

 Regarding the conversion of a motion to dismiss, in Torres-Capeles v. Rivera-Alejandro, 

143 D.P.R. 300, 309 (1997), the Court explained that 

…it can occur when any of the parties, the petitioner or the respondent, submit matters 

that were not included in the allegations, such as depositions, admissions, 

certifications and responses to interrogatories. The court has full discretion to accept 

or not the evidentiary matter that is annexed. This discretion is normally exercised taking 

into consideration whether the matter offered and the subsequent conversion would 

facilitate or not the dismissal of the matter before its consideration. (Emphasis added).  

 

 The request for dismissal will be granted unless it provides with certainty that the 

plaintiffs do not have a right to any remedy whatsoever under any state of facts that could be 

proven in support of their claim. Consejo Titulares v. Gómez-Estremera, et als., 184 D.P.R. 407, 

423 (2012); El Día, Inc. v. Mun. de Guaynabo, 18 D.P.R. 811 (2013). This doctrine is only 

applied to correctly alleged facts expressed in a conclusive manner, which on their face do not 

prompt any doubt whatsoever. Colón v. Lotería, 167 D.P.R. 625, 649 (2006).  

C. Indispensable Party 

 

Rule 16.1 of Civil Procedure allows for “people that have a common interest without whose 

presence the controversy could not be adjudicated, to become parties and be joined as plaintiffs 
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or defendants, as required. When the individual that must be joined as a plaintiff refuses to do so, 

[he or she] could join as a defendant.” 32 L.P.R.A. Ap. V., R. 16.1. A party is indispensable 

when the controversy cannot be adjudicated without his/her presence, since his/her rights would 

be affected. Bonilla-Ramos v. Dávila-Medina, 185 D.P.R. 667, 677 (2012). “In specific terms, an 

indispensable party is one that cannot be absent and whose interest in the matter is of such 

magnitude that a final judgment cannot be handed down between the other parties without 

radically affecting his/her rights.” García-Colón, et ala. v. Sucn. González, 178 D.P.R. 527, 548 

(2010). This is because the omission of this party violates the due process of law that must be 

guaranteed to the absent [person] in the lawsuit. Id.; Colón-Negrón, et al. v. Mun. Bayamón, 192 

D.P.R. 499, 510-512 (2015). For this reason, it has been resolved that “if an indispensable party 

is absent; the court lacks jurisdiction to resolve the controversy.” Colón-Negrón, et als. v. Mun. 

Bayamón, supra, p. 511. Romero v. S.L.G. Reyes, 164 D.P.R. 721, 734 (2005).  

To determine if a party is or not indispensable, a pragmatic approach is required, that is, an 

individual evaluation according to the circumstances of each case in particular. Romero v. S.L.G., 

supra, p. 732; García-Colón et al. v. Sucn. González, supra, p. 449-450. It will also be analyzed 

“whether the court [can] make justice and grant a final and complete remedy without affecting 

the interests of the absent [person].” Romero v. S.L.G. Reyes, supra, p. 733. The “common 

interest” that is referenced in Rule 16.1 of Civil Procedure, supra, is not any interest in the 

lawsuit, but “an interest of such order that impedes the creation of an adequate right without 

radically affecting or destroying his/her rights.” Pérez v. Morales Rosado, 172 D.P.R. 216, 223 

(2007). It must be real and immediate and cannot be merely speculative or of a future interest: Id. 

The absence of an indispensable party, “although is a reason to dismiss a lawsuit, is not an 

impediment so that, upon request by the interested party, the court could provide the opportunity 
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to bring to the lawsuit the party originally omitted, as long as the court can acquire jurisdiction 

over the party.” Aponte v. Román, 145 D.P.R. 477, 484-485 (1998) citing Meléndez-Gutiérrez v. 

E.L.A., 113 D.P.R. 811, 816 (1983). This matter could be raised in any stage of the litigation 

since the judgment that is issued in the absence of an indispensable party is null. Unysis P.R., 

Inc. v. Ramallo Brother Printing, Inc., 128 D.P.R. 842, 842 (1991); Romero v. S.L.G., supra, p. 

733. 

D. Interpretation of the Statutes 

 

The judicial power should make efforts to achieve congruent and compatible interpretations 

to maintain the constitutionality of a law. Brau, Linares v. ELA et als., 190 D.P.R. 315, 337-338 

(2015); Banco Popular v. Municipio de Mayagüez, 126 D.P.R. 653 (1990). In other words, as 

part of the established hermeneutic principle, the Court must ensure that no other possible 

reasonable explanation of the law exists. Brau, Linares v. ELA et als., supra, p. 338. Dept. de la 

Familia v. Soto, 147 D.P.R. 618, 629 (1999); Caquías-Mendoza v. Asociación de Residentes, 134 

D.P.R. 181, 188 (1993).  

A statute will not be declared unconstitutional, unless it is strictly necessary and the 

controversy under its consideration cannot be adjudicated by other reasons. Nadal-Arcelay v. 

DRNA, 150 D.P.R. 715 (2000); Pueblo v. Yip-Berríos, 142 D.P.R. 386 (1997). The Court will 

abstain from adjudicating the constitutional arguments if the case can be resolved: (1) through a 

valid legal analysis; (2) in harmony with the criteria of the parties and in accordance with the 

best purposes of justice; (3) if a reasonable interpretation exists that allows avoiding the 

constitutional question and; (4) for other reasons. AMPR et als. V. Sist. Retiro de Maestros, 190 

D.P.R. 854, 878 (2014); Molina v. C.R.U.V., 114 D.P.R. 295, 297 (1983).  

E. Contents of the title of the legislation 
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Section 17 of Article III of the Constitution of the Commonwealth of Puerto Rico (ELA 

Constitution) provides that “…[n]o bill will be approved, except for those concerning the general 

budget, that contain more than one matter, which must be clearly expressed in its title, and any 

part of a law whose purpose has not been provided in the title will be null.” 1 L.P.R.A. Art. III, 

Section 17.  

When revising and interpreting this constitutional provision, the Supreme Court has adopted 

a reasonable and practical approach, rejecting that it should include a detailed index or a 

summary of the diverse procedures that became statutes. What the Constitution requires is that 

the subject, in other words, the theme or matter that the legislation is about, clearly appears in its 

title. In Donante v. Wrangler de P.R., 145 D.P.R. 408, 428 (1998), the Supreme Court provided 

that: 

When interpreting the transcribed constitutional disposition, we have stated that 

only in a clear and terminal case it is justified to annul a law because its title suffers 

deficiencies….The purpose of the constitutional provision is: 

… to stop the inclusion in the law of incongruent and strange matters, and at the 

same time guard against inadvertence, concealment, and fraud in the legislation, … avoid 

the practice, common in all legislatures in which this provision does not exist, of 

including in the law incongruent matters that do not have any relationship with each other 

or with the subject specified in the title, in virtue of which measures are approved without 

being brought to [people‟s] attention that, if they had been seen, they would have been 

challenged and defeated. This seems to avoid surprises in legislation.  

In other words, the purpose of the constitutional requirements regarding the title 

of a bill, “is to inform the public in general and the legislators in particular the matter that 

is the purpose of the law, so that the first can oppose its approval if considered 

burdensome and the others [the legislators] can be in condition to cast their vote 

conscious of the matter object of the legislation.” (Quotes omitted; emphasis supplied).  

 

 Previously, in Cervecería Corona, Inc. v. J.S.M., 98 D.P.R. 801, 811-812 (1970), when 

considering a claim that a law violated Sec. 17 of Art. III of the Constitution, the Supreme Court 

stated: 

Pursuant to what we have said before, only in a clear and terminal case are we 

justified to annul a law for deficiencies in its title in violation of the transcribed 
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constitutional provision, Rivera v. Corte, 62 D.P.R. 513 (1943); Sunland Biscuit Co. v. 

Junta Salario Mínimo, 68 D.P.R. 371, 381 (1948). It is worth remembering that the 

purpose of the constitutional requirement is to inform the public in general and the 

legislators in particular the matter that is the purpose of the law, so that the first can 

oppose its approval if considered burdensome and the others [the legislators] can be in 

condition to cast their vote conscious of the matter object of the legislation, Rodríguez v. 

Corte, 60 D.P.R. 919, 921-922 (1942); but this does not mean that the title must contain a 

detailed description of what is intended, but it is sufficient that in states its purpose in 

general terms; that it be an index of its contents, since it would be impractical to provide 

the diverse details that precisely constitute the proposed text. Pueblo v. Vázquez Bruno, 

93 D.P.R. 540, 543 (1966). Together with what has been stated, [the purpose] is to try to 

avoid the inclusion of incongruent matters in the text, unrelated to [the matter] specified 

in the title, “that the legislature and the public may understand from the title that only 

matters like the ones expressed in it will be approved.” (Emphasis added.) 

 

 Professor José Julián Álvarez has described the Supreme Court‟s position regarding this 

clause as “comprehensively lax, to not handcuff the legislator,” J.J. Álvarez-González, Derecho 

Constitucional de Puerto Rico, Temis (2009), p. 244. This has been confirmed by the Supreme 

Court, citing with approval Professor Álvarez‟ statement and added that: “a strict interpretation 

of the constitutional provision could impede and block the legislative process since it would 

oblige the legislator to approve multiple laws to regulate only one or a general matter.” Herrero 

and others v. ELA, 179 D.P.R. 277-295 (2010). The Supreme Court‟s position is, at the same 

time, coherent with its purpose, found in the Session Diary of the Constituent Convention where 

it was expressed that what was sought with the referenced portion of Section 17 was to “avoid 

the riders, avoid the creation of strange amendments [contrary to] the purpose of the bills and [to 

avoid] the adulteration of the purpose of a bill by surreptitiously approving something that the 

Legislative Assembly should not approve.” Herrero y otros v. ELA, supra, p. 294, citing 2 

Sessions Diary of the Constituent Convention 896, (1961).  

 This norm was reiterated and applied more recently to validate Act 7-2009 before a claim 

that the title did not describe all matters addressed in the law and that it was an “incongruent 

[law], that combined legislation about matters and that repeals a series of established laws, 
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regulations, and public policy.” See, Bomberos Unidos v. Cuerpo de Bomberos, 180 D.P.R. 723, 

765 (2011). In fact, when reviewing and applying the law in that case, the Supreme Court 

emphasized that it has to been taken into account that in special legislation of an economic 

nature, the statute will have a broader reach and of the same manner, “…it presupposes that 

mechanisms of an economic nature will be used, such as income measures, cost reduction and 

financial cuts, without requiring for all of them be specifically addressed in the title of the law.” 

Id., pp. 765-766. 

F. The separation of powers and the approval of bills 

 

The ELA Constitution establishes a republican system of government characterized by the 

separation of three powers: executive, legislative, and judicial. Each one of these powers, 

although sovereign and independent regarding the exercise of the conferred power, relates to the 

others thereby wholly maintaining the authority of each one. Domínguez-Castro v. ELA, 178 

D.P.R. 1, 91 (2010). The doctrine of separation of powers does not provide for the absence of 

interaction or absolute separation, but establishes itself over the principle that the power is 

delegated in the three branches of government to avoid the concentration of powers in only one 

branch, or the abuse of power by the other. Id. Banco Popular v. Corte 66 D.P.R. 66,71 (1944).  

 In this interaction of powers, the validity of projects promoted by the Executive so that 

they eventually become law has been recognized. The denominated administration project is a 

legislation promoted by the Governor that, when submitted to the legislative body, is considered 

as presented by the legislators affiliated to the party that the First Executive belongs to, even 

though they can accept or reject the bill. Regarding the projects proposed by the Executive, in 

Noriega v. Hernández-Colón, 126 D.P.R. 42, 53-54 (1990), the Supreme Court expressed that 

“all of our governors have proposed new legislation and changes in public policy to drive their 
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respective electoral mandates and to address the country‟s most important problems.” The 

consideration and approval of administration projects is in accordance with our Constitution and 

a routine event in our legislation. See, for example, Brau v. ELA, 190 D.P.R. 315, 320-321 

(2014); Pueblo v. Ruiz, 159 D.P.R. 194, 207 (2003); Pueblo v. Molina-Virola, 141 D.P.R. 713, 

722 (1996); Ortiz v. Mun. de Lajas, 153 D.P.R. 744, 754 (2001).  

The legislation that originates in this manner neither has defects nor the appearance of being 

null, since it constitutes a legitimate exercise of the executive power in its interaction with the 

legislative [power]. What is imperative in these cases is for the requirements established by the 

ELA Constitution for the approval of laws be met. Article III, Section 17 of the Constitution 

requires all bills to be “read, sent to the commission, which will return it with a written report.” 

To approve a bill it is required, also, the “majority of the number of members that comprise each 

chamber.” ELA Constitution, Art. III, Section 19. Once approved by such majority, the bill 

should be submitted to the Governor and if the Governor signs it within ten (10) days, it will 

become law. Id. 

G. Due process of law in its procedural form and access to justice 

 

The purpose of the substantive form of due process of law is to protect and safeguard the 

fundamental rights of the people. On the other hand, due process of law in its procedural form 

imposes on the State the obligation to guarantee that the interference with the interests of liberty 

and property of the individual only occur through a just and equal procedure. Vázquez-González 

v. Mun. San Juan, 178 D.P.R. 636 (2010); San Gerónimo Caribe Project, Inc. v. A.R.Pe., 174 

D.P.R. 640 (2008); Fuentes-González v. Badillo, 160 D.P.R. 444 (2004); Rosario & Assoc. V. 

Departamento de la Familia, 158 D.P.R. 306 (2002); U. Ind. Emp. A.E.P. v. A.E.P., 146 D.P.R. 
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611 (1998); Rivera-Rodríguez & Co. v. Lee Stowell, etc., 133 D.P.R. 881 (1993); Rodríguez v. 

ELA, 130 D.P.R. 562, 576 (1992).  

To activate the protection that provides this right in its procedural form, the following two 

considerations must be present: (1) an interest in liberty or property, and (2) determining what is 

the due process of law. Partido Acción Civil v. ELA, 150 D.P.R. 359, 376 (2000). If the right to 

liberty or property is not identified, the State is not obligated to provide a due process of law.  

In this context, and in what is pertinent to the case before us, Act 4-2016 establishes a 

procedure to challenge its provisions. See, Art .35, Chap. IV of the Act. Article 35(c)(1) 

establishes an expiration term of sixty (60) days to challenge Chapter IV about Securitization, 

which commences on the date of the first publication of the notice of approval of the law; such 

term expired last April 19th. The judicial action should be presented in the Court of First 

Instance, San Juan Part, to determine: (a) the validity of Chapter IV of the law; (b) if such 

Chapter results or not in violation or impairment of a contract or agreement granted by the ELA 

or the Authority with the bondholders or other creditors, or the taking of property by the ELA 

without just compensation; (c) if the funds that are received from the Transition Charge 

constitute income and rent from the CRAEE and not a tax or contribution, and if the right of the 

CRAEE to impose and charge the transition charge may or not be revoked; (d) if the income 

from the transition charges are subject to encumbrance or other from PREPA bondholders or 

other creditors or any other person; (e) any other matter regarding the aforementioned, including 

those related with the U.S. Constitution and the ELA Constitution.  

Another expiration term of forty-five (45) days is established in Article 35(d)(1) to challenge 

the Second Phase of the implementation of the law. This is the one that relates to the validity of 

the Restructuring Order approved by the Energy Commission and the approval on behalf of the 
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CRAEE of the Restructuring Bonds, among others. The term commences at the moment of the 

first publication of the notice about the approval of the Debt Restructuring Order Resolution. The 

judicial action must be presented, equally, before the Court of First Instance Courtroom of San 

Juan to determine the legality or validity of the aforementioned resolution. 

The brief expiration terms do not represent problems of a constitutional nature, but are 

recognized as a valid exercise of the legislator to avoid prolonging the uncertainty of the state of 

law. Our system establishes expiration terms that are equally brief or even shorter to commence a 

judicial action, present defenses and claim rights. For example, see Article 1414 of the Civil 

Code, 31 L.P.R.A. Sec. 3924 about the term of nine (9) days to exercise the right of redemption 

of co-owners; Article 1425 of the Civil Code, 31 L.P.R.A. Sec. 3950, about the term of nine (9) 

days to exercise the right of redemption for a litigated credit; Article 630 of the Code of Civil 

Prosecution, as amended, 32 L.P.R.A. Sec. 2831 about the term of five (5) days to appeal a 

judgment of eviction in a summary procedure; the term of three (3) months to challenge the 

voluntary recognition of paternity, González-Rosado v. Echevarría-Muñiz, 169 D.P.R. 554 

(2006); the term of thirty (30) days for claims against a vendor under the commercial code, 

S.M.C. Coast, Inc. v. Master Concrete, 143 D.P.R. 221 (1997); the term of twenty (20) days to 

challenge a municipal ordinance, Acevedo v. Asamblea, 125 D.P.R. 182 (1990). On the other 

hand, the Municipal Financing Act of Puerto Rico of 1996, 21 L.P.R.A Sec. 6010, establishes a 

very brief term of ten (10) days starting from the date of the Approval Notice to commence a 

judicial action geared to questioning an ordinance or resolution that authorizes an obligation 

approved by the Government Bank of Puerto Rico, including those related to the payment of 

bonds, notes or instruments.  
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Thus, the purpose of the figure of expiration is to avoid the persistence of uncertainty of a 

relationship or legal situation. González-Rosado v. Echevarría-Muñiz, supra, p. 567.        

H. Equal Protection of Laws  

 

Section 7 of Article II of the Constitution of the Commonwealth of Puerto Rico 

establishes the right to equal protection of laws. Where applicable, said Section provides that 

"[a]ny person shall be deprived of his liberty or property without due process of law, nor shall 

any person in Puerto Rico be denied equal protection of the laws." The equal protection of the 

law is based on the cardinal principle of similar treatment for similarly situated persons. This 

means that the government can make classifications between persons for any legitimate purposes 

as long as it observes that basic norm. R. Serrano Geyls, Constitutional Law of United States and 

Puerto Rico, San Juan, Ed. Puerto Rico Bar Association, 1988, Vol. II, p. 1082. The basis of this 

precept arises from the basic conception that in order to govern a society so complex and varied, 

in which there are different individual and group interests, and diverse social relations, it is 

necessary to establish classifications. López v. ELA, 165 D.P.R. 280-297 (2005). That is, to 

govern any society and especially a modern society without instituting classifications between 

people, without constructing inequalities that favor some and harms others, is impossible. Id. 

Domínguez-Castro, p. 70. 

As a corollary to the above, the Supreme Court has stated that the constitutional principle 

of equal protection of laws does not require equal treatment of all citizens, but prohibits 

unjustified unequal treatment. Alicea v. Córdova, 117 D.P.R. 676, 696 (1986), Pueblo v. Matías-

Castro, 90 D.P.R. 528, 531 (1961), quoted in Domínguez, p. 71. The State can make 

classifications between persons without breaking the usual principle, provided that the 

classification is reasonable and with the attainment or protection of a legitimate public interest. 
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Zachary International v. Superior Court, 104 D.P.R. 267 (1975). That is, the inequality that 

violates the Constitution is that which reflects a preference based on prejudice, not that which is 

based on a public interest. Vda. De Miranda v. Srio de Hacienda, 114 D.P.R. 11, 14 (1983). 

Hence, the main problem of applying equal protection of laws is to design rules that allow the 

government to establish classifications, but at the same time protect people against undue, 

unreasonable or hateful inequalities. Serrano Geyls, op. cit., p. 1081. Therefore, to carry out this 

task, it is necessary to make an analysis of the relationship between the purpose to be achieved 

and the means or classification used to achieve it; the effect of such a relationship on the right or 

interest from which the persons concerned are deprived must also be examined. Id. 

When a court in Puerto Rico is faced with a constitutional analysis over the 

reasonableness of a legislative classification, the criterion or scrutiny it will use will be minimal 

or rational nexus scrutiny, or strict scrutiny. López v. ELA, supra, p. 298; Velez v. Sec. of Justice, 

supra, p. 537. Rational scrutiny is used in cases where economic and social regulations are 

challenged. In applying it, the constitutionality of the classification is presumed. Domínguez-

Castro, supra, p. 72; Rodriguez-Rodriguez v. ELA, 130 D.P.R. 562, 582 (1992). In addition, the 

court has to adopt an approach of great deference towards the legislative action that is 

challenged. Although the classification does not appear to be the most appropriate, wise, and 

efficient way to advance any legislative purpose, the court must uphold its constitutionality once 

it is established that there is a rational relationship between them and the purpose outlined. 

Judicial intervention will be very limited, since it is the Legislature and not the Judicial Branch, 

which has the power to design classifications of the socioeconomic type. Domínguez-Castro, p. 

72; San Miguel Lorenzana, supra, pp. 431-432, Consequently, the court cannot adjudicate the 
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functions of the legislature when examining the constitutionality of a statute pursuant to the 

guarantee of equal protection of laws. Id. 

I. Impairment of contractual obligations  
 

Section 7 of Article II of the Constitution of the Commonwealth of Puerto Rico, like 

Section 10 of Article 10 of the United States Constitution, prohibits the adoption of laws that 

impair contractual obligations. This prohibition limits the government power to interfere with the 

contractual obligations between private parties, as well as the contractual obligations contracted 

by the State. Dominguez-Castro, supra, p. 80; Energy Reserves Group v. Kansas Power & Light, 

459 US 400 (1983). In assessing the validity of statutes under this clause, the applicable scrutiny 

will depend on the type of contract, if private or public, whose obligation is claimed. This 

difference responds to the fact that when the change occurs in the context of public procurement, 

judicial scrutiny must be more careful to ensure that the State's action is not for its own benefit 

only. Id. That more severe scrutiny, however, does not prevent the State from exercising its 

regulatory power in the public interest. Thus, the function of the judicial forum in assessing the 

validity of legislation under this clause "is to establish a balance between the power of the State 

(police power) to safeguard the well-being and security of citizenship and the interest to protect 

contractual relations." Domínguez-Castro, supra, p. 81. 

As an initial step in this evaluation, it must be determined whether there is a contractual 

obligation between the State and the party claiming it; if there is a contractual obligation, it will 

be examined whether the amendment of the obligation constitutes a substantial or severe 

impairment. When the amendment adversely affects the essential terms or conditions which 

mainly gave rise to the contract, thereby frustrating the reasonable expectations of the parties, 

there is a substantial or severe impairment that triggers a further analysis: assess whether the 
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modification seeks to advance an important interest for the benefit of the general welfare. 

Finally, it must be decided whether, in addition to being reasonable, the modification is 

necessary to advance the public interest. If the court finds that the amendment meets the criteria 

of necessity and reasonableness to advance the general interest, it must uphold the constitutional 

validity of the challenged law. Domínguez-Castro, supra, p. 84. A relevant criterion that provides 

for the final determination of reasonableness of the measure is that the legislation is approved in 

response to an emergency situation and that its application is temporary or transitory. Id., p. 85. 

J. The trust figure   

 

The 1974 trust fund was signed by the Authority before Act 219-2012, known as the 

Trust Act (12 L.P.R.A. Sec. 3351 et seq.), came into force, which we refer to the repealed 

articles of the Civil Code of Puerto Rico to discuss this figure. 

Article 834 of the Civil Code established that "the trust is an irrevocable mandate under 

which certain goods are transferred to a person, called a fiduciary, to have them disposed of as 

ordered by the person who transfers them, called settlor, to benefit of the same or a third party 

called trustee.” 31 L.P.R.A. Sec. 2541; TOLIC v. Febles-Gordini, 170 D.P.R. 804 (2007). The 

settlor is the person who creates a trust by an express manifestation of will, is the one who 

determines the end of the trust for the benefit of a third party, and is the person that constitutes 

the trust and designs the goods or rights necessary for the fulfillment of its purposes, transferring 

ownership to the fiduciary. Lugo Irizarry, Carmen Teresa, The trust in Puerto Rico: a legal 

hybrid to the future, First Book Publishing of P.R. 1996, p. 41. Under the repealed rule of law, 

the settlor could, among other stipulations, agree to: (1) state the trust assets; (2) appoint trustees; 

(3) reserve rights and impose conditions on the trust; (4) appoint substitutes and / or entrust the 

trustee to a third party with the appointment of a substitute; (5) dismiss the trustee when the 
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trustee's personal interests are opposed to those of the trust, or when he fraudulently or 

maliciously mismanages the trustee assets, or when he/she is disabled or disqualified. Lugo 

Irizarry, op. cit., p. 41-42; Arts. 855 and 858 of the Civil Code, 31 L.P.R.A. Secs. 2562 and 

2565. 

This mandate could be established for any purpose that would not break the law or public 

morals. Art. 838 Civil Code, 31 L.P.R.A. Sec. 2547. A trust could be constituted on all kinds of 

movable or immovable property, corporeal and incorporeal, present or future. Art. 840 Civil 

Code, L.P.R.A. Sec. 2544. The trustor also was free to create a trust for any purpose and under 

any terms or conditions that do not violate the law or public morals or are not specifically 

prohibited by law. Art. 855 Civil Code, 31 L.P.R.A. Sec. 2562. Public trusts were those that are 

interested in general society or a considerable social sector, while the private trust is established 

for the benefit of specific individuals and individuals. Lugo Irizarry, op cit. p. 83, citing Batiza, 

Rodolfo, The Trust: theory and practice, 3rd. Ed. Libreria Porrúa, S.A. Mexico, 1976, pp. 22 et 

seq. 

Because the trust is a form of contract, they must be interpreted as such, so that the true 

intention of the contracting parties prevails. In view of this, the contract clauses should be read in 

an integral way, interpreted one by the other, solving any ambiguity so that all its parts take 

effect. Art. 123.3-1241 of the Civil Code, 31 L.P.R.A. Secs. 3471-3479; González v. Sucn. Cruz, 

163 D.P.R. 449, 437-458 (2004); Caguas Plumbing v. Continental Const, Corp., 155 D.P.R. 744, 

753 (2001). 

K. General doctrine of contracts and clauses in favor of third parties  

 

Contracts are legal businesses that exist since the requirements of consent, object and 

cause concur. From that moment, the contracts establish obligations that have force of law 
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between the contracting parties. Arts. 1213 and 1144 of the Civil Code, 31 L.P.R.A. Secs. 3391 

and 2994. See also, Bosques v. Echevarría, 162 D.P.R. 830, 836 (2004); Master Concrete Corp. 

v. Fraya, SE, 152 D.P.R. 616, 621-625 (2000). The contracting parties are not only bound by the 

agreement, but also to all consequences that are in accordance with good faith, use and law. 

Hence, contracts are a source of obligations that are perfected since the contracting parties 

voluntarily consent to their compliance. Art. 1210 of the Civil Code, supra, Sec. 3375. López v. 

Gonzalez, 163 D.P.R. 275, 281-282 (2004); Amador v. Conc. Univ. Church of Jesus Christ, 150 

D.P.R. 571, 582 (2000). Contracts have the force of law between the parties, who must comply 

with the agreement, as long as the law, morality and public order are not violated. Art. 1207 of 

the Civil Code, supra, Sec. 3372; Guadalupe Solís v. González-Durieux, 172 D.P.R. 676 (2008); 

Jarra Corp., v. Axxis Corp., 135 D.P.R. 764 (2001). 

Concerning the interpretation of contracts, it has been reiterated that if the terms of a 

contract are clear and leave no room for doubt as to the intent of the contractors, it will be 

interpreted in the literal sense of its clauses, reason why the court is prevented from resolving on 

what the parties allegedly attempted to agree to at the time of contracting. Fuentes v. Popular 

Leasing, 184 D.P.R. 540, 568 (2012). If the terms of a contract are clear, it is not possible to 

resort to rules of interpretation. 31 L.P.R.A. Sec. 3471; Residents Parkville Sur v. Diaz Luciano, 

159 D.P.R. 374, 385-386 (2003). It should be noted that although there is a generality in the 

terms of a contract, it should not be understood as including things different from those on which 

the interested parties proposed to contract. Art 1213 of Civil Code, 31 L.P.R.A. Sec. 3473; 

Marcial v. Tome, 144 D.P.R. 522, 539 (1997). 

On the other hand, the contract clauses must be interpreted as a whole and not in 

isolation, seeking its true meaning and the interpretation of clauses in relation to others. Article 
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1237 of the Civil Code, 11 L.P.R.A. Sec. 1475; Guadalupe Solís v. González-Durieux 172 

D.P.R. 676, 685 (2007); CNA Casualty of P. R. v. Torres-Diaz, 141 D.P.R. 27 (1996). 

Consequently, although the intention of the parties to interpret contracts must be considered, 

interpretation must be consistent with the principle of good faith and cannot lead to incorrect, 

absurd and unjust results. S.L.G Irizarry v. S. L.G Garcia, 153 D.P.R. 713, 727 (2001). 

  In our civil law, as a general rule, contracts only have an effect between the parties that 

grant them and their heirs, unless they contain stipulations in favor of third parties. Article 1044 

and 1209 of the Civil Code, 31 L.P.R.A. Secs. 2994, 3374. That is why a contract is not always 

indifferent to third parties. Bco. Central Corp. v. Yauco Homes, Inc., 135 D.P.R. 858, 863 

(1994). If the contract has a stipulation in favor of a third party it can demand its compliance 

provided that it has made known its acceptance to the obligor before the stipulation has been 

revoked. Id.; Art. 1209 of the Civil Code, 31 L.P.R.A. Sec. 3374; Arsuaga, Inc, v. La Hood 

Construction, 90 D.P.R. 104, 109-110 (1964). In a contract in favor of third-parties, the intention 

of the contractors is to grant the beneficiary the right to claim legal compliance with what was 

established. Central Bank Corp. v. Yauco Homes Inc., supra, pg. 864. The Supreme Court, citing 

Diez-Picazo, has pointed out that contracts in favor of third parties "are only those that the 

parties enter into in order to directly or indirectly assign a right to a third party which, however, 

has not participated neither directly nor indirectly in the business and that is not therefore bound 

by it ... "and that" ... the reason of the stipulation for or the benefit of the third party lies in the 

existence of an interest of the stipulator in which the agreement is established and in which the 

promise is fulfilled for the beneficiary." L. Diez-Picazo, Foundations of Patrimonial Civil Law, 

Madrid, Ed. Ternos, 1979, Vol. I., pp. 265-274. 
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It is by the nature of the stipulant's interest that the third party is also legitimized to 

require the promise or to comply with the agreed favor. Furthermore, it is not necessary for the 

third party to accept the stipulation in his/her favor to acquire his right. Central Bank corp. v. 

Yauco Homes, Inc., supra. As a general rule, it is the stipulator who has the sole power to revoke 

the provision for the benefit of the third party. Id. 864-865. The determination of whether a 

provision gives the third party the right to claim execution of the promise is a matter of fact. Id., 

p. 866. 

According to the aforementioned principle, "courts are empowered to ensure compliance 

with contracts and they should not relieve a party from the performance of its contractual 

obligation, where such contract is legal, valid and does not contain any defects." Oriental 

Financial v. Nieves, 172 D.P.R. 462, 471 (2007). Consequently, the contract, its rights, powers 

and obligations do not affect other third people, neither in its favor nor against it. Muñiz-Olivari 

v. Stiefel Laboratories, Inc., 174 D.P.R. 813, 822 (2008). 

L. Trusts created for PREPA’s bond emission  

 

Since its inception, PREPA as a public corporation and autonomous governmental 

instrumentality of the Commonwealth of Puerto Rico has the power to borrow money, make and 

issue bonds either to advance its corporate purposes or guarantee the payment of its bonds by tax 

or pledging their contracts or income. See, Organic Law of PREPA, as amended, 22 LP.R.A. 

secs. 193 and 196 (0). The rights and obligations related to the issuance of PREPA bonds have 

been established through trusts agreements. The first issuance of PREPA bonds was regulated 

under the terms of the Trust Indenture 1947, which was amended by several supplementary 

agreements. The purpose of the revenue bonds was to provide additional funds to PREPA to 

refinance certain bonds and pay the cost of the capital improvement program in order to provide 
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additional capacity to the system and extend the transmission and distribution of the electric 

system. See Exhibit 21 of the Motion for Summary Judgment, filed by the co-defendants PREPA 

and CRAEE, Trust of 1974, p. 2. The agreement established several funds in which the System's 

revenues would be distributed. Id., p.7. 

As far as we are concerned, PREPA undertook a second bond issuance through the 1974 

Trust Agreement as there was a need to issue new income bonds to provide funds for the creation 

of additional facilities to generate, and distribute electricity and serve the current and future 

demand of the System. See, Exhibit 21, supra, p. 2 and 4. As in the 1954 trust, conditions, 

limitations and restrictions were also established for the issuance of the new bonds. Id., p. 6. In 

addition, a number of provisions related to the figure of the fiduciary and in which the 

bondholders were given certain rights, so that their provisions govern the contractual relationship 

between PREPA and its bondholders. See Exhibit 21, supra, Article IX. 

  To understand the concept of what comprises the PREPA‟s System, Section 101 of 

Article I of the Trust of 1974
6
 explains: 

The word "System" shall mean all properties presently owned and operated by the 

Authority as a single integrated system, together with all works and properties 

which may be hereafter acquired or constructed by the Authority in connection 

with the production, distribution or sale of electric 1947 Construction of the 1947 

Construction Fund, Capital Improvement Fund, the 1947 Indenture or this 

Agreement or from the acquisition or construction of which shall be in whole or 

in part from the proceeds of the bonds issued under the provisions of the 1947 

Construction Fund or the Renewal and Replacement Fund or Subordinate 

Obligations to the extent such works and properties have been included by the 

Authority as part of the System as provided in Section 516 hereof. 

 

As part of the considerations for the issuance of bonds, Article V containing the 

provisions related to the management and administration of the revenue of the Authority was 

                                                 
6
 See Exhibit 21. Art.1 
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included. In particular, a number of special funds were set up to deposit PREPA revenues and 

detailed how these funds would be managed. See, Exhibit 21, supra, Article V, Sections 303, 506 

and 507. 

In Sections 501 and 502 of Article V, PREPA reiterated its power to charge and impose 

reasonable tariffs for the use of the facilities of the System, as well as to adjust them so that its 

revenues are sufficient to pay, among other items, its current expenses. See, Exhibit 21, supra. 

Under the terms of this agreement, a General Fund was created in which, after the Authority 

fulfilled the outstanding payments of the bonds issued under the trust, all its income, other than 

income from the investments, was deposited and applied according to the terms of the contract. 

See, Exhibit 21, supra, Article V, Sections 501 and 502. According to the trust, the rent vouchers 

are payable on the net revenues of the Authority that come from the rates charged for the 

electricity service that is provided to the subscribers. Later, in Section 709 of Article VII, 

PREPA agreed that none of the gross income of the System would be used for purposes other 

than those agreed upon in the trusts. See, Exhibit 21, supra. In particular, the referenced Section 

provides: 

The Authority covenants and agrees that, as long as any of the bonds secured shall 

be outstanding, none of the gross proceeds of the System shall be used for any 

purpose other than those provided in the 1947 indenture and this Agreement, and 

that no contract or contract will be entered into or any action taken by which the 

rights or the Trustee or the bondholders might be impaired or diminished.   

 

PREPA agreed that it would prepare and adopt an annual budget to cover its current 

expenditures. See Exhibit 21, supra, Article V, Section 504. It also specified how it would 

manage the income deposited in the general fund. Section 505 of the 1974 Trust, as amended, 

provides: 

The Authority covenants that the General Fund will be used first for the payment 

of the Current Expenses of the System, that such expenses will be an amount 
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which is reasonable and necessary for maintaining, repairing and operating the 

System in an efficient and economical In accordance with the provisions of this 

Agreement, and in accordance with the provisions of this Agreement, and in 

accordance with the provisions of this Agreement. The total amount provided in 

the Annual Budget for Current Expenses for such fiscal year, the Authority 

covenants that it will report in writing that amounts to such excess and the reason 

or reasons for the Consulting Engineers and to the Trustee as soon as practicable 

but not later than the last day of the sixth month following the month in which 

such excess shall have occurred. (...) (Emphasis supplied). 

 

In order to understand the items included in the current expenses, Section 101 of the 

Trust Fund, as amended, specifies: 

The term "Current Expenses" shall mean the Authority's reasonable and current 

expenses of maintaining, repairing and operating the System and shall include, 

without limiting the generality for the foregoing, all administrative expenses, 

insurance premiums, expenses of preliminary surveys not chargeable to Capital 

Expenditures, engineering expenses relating to operation and maintenance, and 

expenses of the Trustee, the 1947 Trustee, the Paying Agents of the paying agents 

under the 1947 Indenture, legal expenses, any payment to pension or retirement 

funds, and all other expenses required to be paid by Authority under the 

provisions of the 1947 Indenture, this Agreement of law, or by standard practice 

for public utility system, similar to the properties and business of the Authority 

(19), (19), (19), (19) and (19) and (19)) and the 1947 Sinking Fund, as well as the 

provisions of Sections 511, 5.12 and 513 of the 1947 Indenture. (…) Emphasis 

added). 

 

It emerges from the foregoing that PREPA agreed that it would set and charge reasonable 

rates to cover its current expenses, which included contributions to pension retirement plans. 

Section 712 of Article VII states the obligation agreed by PREPA not to create a charge on the 

revenues of the System as follows: 

(a) The Authority covenants that so long as any bond shall be outstanding under 

the provisions of this Agreement and except as in this Agreement otherwise 

permitted, it will not sell, lease or otherwise dispose of or encumber the System or 

any part thereof and will not create or permit to be created any charge or lien on 

the Revenues ranking equally with or prior to the charge or line on the Revenues 

of the bonds issued under and secured by this Agreement. (…) 

 

In Section 1304 the contracting parties will specify who could invoke a remedy, right or 

claim. See Exhibit 21, supra. In particular, they agreed that: 
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Except as herein otherwise expressly provided, nothing in this Agreement is 

expressly implied or intended to be construed to confer upon any person, 

firm or corporation other than the parties hereto and the holders of the 

bonds issued under the provisions of this Agreement any right, Remedy or 

claim, legal or equitable, under or by its provisions being intended to be and 

being for the sole and exclusive benefit of the parties hereto and the holders 

from time to time of the bonds issued hereunder. (Emphasis added). 

 

It is important to note that the provisions of Article VII of the 1974 Trust establish the 

remedies available to bondholders for non-compliance with the payment obligations related to 

the bonds issued. See, Exhibit 21, supra. Finally, Article XI of the 1974 Trust allows the 

agreement to be amended through supplementary agreements, subject to the contracting parties 

agreeing and notifying the bondholders, providing them with the right to consent. 

M. Act No. 4-2016  

 

With the approval of Act 4-2016, the Legislature again faced the adverse consequences of 

the precarious economic situation facing Puerto Rico. This time, the precarious tax status of 

PREPA was taken into account when it was stated in the Statement of Motives that "[t]his 

legislation seeks to provide the Authority with the necessary tools to make it a self-sustaining 

entity that implements best practices in the electrical industry through the integrated planning of 

its resources." The Legislature also recognized that "[a] transformation of the Authority does not 

begin with the approval of this Act. This piece of legislation is another link in the chain of efforts 

that have been carried out and will continue to be carried out by this Administration in benefit of 

all consumers." See Exhibit A of the Motion for Summary Judgment filed by the co-defendants 

PREPA and CRAEE, Statement of Motives of Act 4-2016. 

For decades, members of the Puerto Rico Legislature have made legislative efforts to 

address the precarious economic situation of PREPA in the long term. According to the 

Statement of Motives of Act  4-2016, with these measures 
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... we have been able to identify areas of opportunity that have resulted in 

significant short-term savings. These efforts have improved the Authority‟s 

processes and controls in several areas, namely: fuel inventory, accounts 

receivable and collection operations, tendering, inventory management and 

security. Regarding the tender for the purchase of fuel, the Authority has 

implemented an integrated process through its various departments, which 

includes: periodic meetings, evaluation of inventory, purchasing controls and 

other practices that meet the standards in the industry. (...) 

 

Nonetheless, the Legislature recognizes that, despite the existence of measures that have 

produced savings, the financial situation has reached a point where immediate action is required 

to achieve the solvency of PREPA, with a gap of almost $ 1 billion. See, Exhibit A, supra. That 

is why they point out that a transformation of the Authority is necessary since: 

... the measures taken have not been sufficient. Within this fiscal year, the 

Authority faces obligations that it cannot afford. The Authority has an 

obligation to pay nearly $ 700 million under its fuel credit lines and 

approximately $ 763 million in principal and interest payments under its 

outstanding bonds. Although as of October 1, 2015, the Authority held 

approximately $ 367 million in cash for operating expenses, approximately $ 106 

million in a special fund designed for construction projects and $ 101 million in a 

trust-controlled trust fund for its payment bonds of services to debt, it is 

projected that there is a gap of more than almost $ 1 billion. This precarious 

financial situation requires immediate action so that the Authority can 

achieve financial solvency and can meet its obligations in an orderly and 

satisfactory manner to all its clients. In order to achieve the transformation of 

the Authority, an integrated agreement has been reached with the creditors 

(Creditors Agreement) in order to balance the needs and interests of all the 

affected parties. The implementation of this Agreement requires the approval of 

this Law (Emphasis supplied). 

 

See, Statement of Motives of Act 4-2016.  

 

In addition to the above, "... the Authority has also confronted the accumulation of a 

budget deficit that needs to be dealt with in a responsible way." To illustrate the insolvency of 

the AEE, the Statement of Motives of Act 4-2016 adds: 

Over the years, the accumulation of debt and the lack of capital to invest in 

infrastructure caused the Authority to deteriorate into an obsolete entity. The 

high dependence on fossil fuels has caused inefficiency in productivity and a rise 

in energy costs. Likewise, partisan political influences have created a lack of trust 
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and credibility in the Authority. Currently, the Authority has a debt of over $ 9 

billion and during the summer of 2014 faced a maturity of approximately $700 

million in fuel credit lines, while it had no access to capital markets and could 

not secure other sources, including Central government, to refinance them. 

(Emphasis added). 

 

On the other hand, the Legislature notes the importance for the economy of Puerto Rico 

to achieve the self-sustainability of PREPA by stating that as part of the legislative purpose is to 

ensure that the Authority has "an opportunity to provide an efficient, safe, reliable, 

environmentally friendly service and above all of rate stability for its consumers [which] will 

stimulate Puerto Rico's economic growth." (Emphasis added). See, Exhibit A, supra. In the 

same way it is sought to increase "... the supply of service and [that] its employees [enjoy] a 

work environment of which they can be proud and in which they can work safely and efficiently 

" Id. 

Members of the Legislature also emphasize in the Statement of Motives of Act 4-2016 

the importance of transforming PREPA to improve the economy of Puerto Rico by stating that: 

The Authority operates for the benefit of all of Puerto Rico and not for the benefit 

of a select group. There is a need to break cycles of resistance to change so that 

the country's economy can thrive. This transformation represents the basis 

for a prosperous and growing Puerto Rico. This is the opportunity to move 

forward with a plan based on facts and financial reality, but above all with great 

desire to maintain and protect the Authority as a heritage of all Puerto Ricans and 

Puerto Ricans. (Emphasis added). 

 

That is why it is recognized that "[t] he implementation of the transformation efforts will 

allow an investment of $2.4 billion to modernize generators that, in turn, facilitate an era of 

renewable energy in Puerto Rico." Finally, the success of this transformation requires that all 

creditors, clients, employees and municipalities share the social and economic burden for the 

benefit of all Puerto Ricans, as well as future generations. Also it is explained that “… to comply 

with the mission of the Authority and of this Administration, it is necessary to transform the 

Case:17-04780-LTS   Doc#:1486-1   Filed:07/19/19   Entered:07/19/19 20:57:54    Desc:
 Exhibit    Page 48 of 78



CERTIFIED TRANSLATION  

 I, Juan E. Segarra, USCCI #06-067/translator, certify that the foregoing is a true and accurate 

 translation, to the best of my abilities, of the document in Spanish which I have seen.            48 

Authority to provide resources that permit them to move forward.” (Emphasis supplied.) 

See, Exhibit A, supra.  

 The importance of achieving Puerto Rico‟s economic development through PREPA‟s 

restructuring was reiterated in the public policy statement on restructuring. Specifically, Article 2 

states: 

To assure the competitiveness and the economic development of the 

Commonwealth of Puerto Rico, it has been necessary to continue the 

transformation and reform of our electric sector. However, such reform 

has had to be framed within the context of the financial reality of the 

Electric Power Authority, understanding that its finances, operations 

and government require evaluation and will to transform. Having 

always as essential purpose the conservation of the Authority as an entity 

of the Commonwealth of Puerto Rico, an integrated agreement has been 

accomplished with the creditors (the “Creditors‟ Agreement”) which 

requires the approval of this Act for its implantation. The fundamental 

purpose of implementing such agreements is to benefit all of the 

customers with a fair, reasonable and transparent rate that, also, permits to 

comply with the Authority‟s obligations and bring it to provide a world 

class service in medium and long term. (…) (Emphasis added).  

 

 As we have stated, the referenced legislative piece has the purpose of achieving 

PREPA‟s sustainability. According to the Statement of Motives of the Act, to achieve 

this goal, it is necessary to place PREPA in a position to access the capital markets. 

The implementation of this goal requires, at the same time, to lay the groundwork to 

reduce the load of PREPA‟s debts with its principal creditors, because this will permit it 

to assure other income sources so that it can comply with its obligations in the long term. 

 For the Legislative Assembly, PREPA‟s revitalization requires to address various 

objectives: 

(1) reduce the load of the debt; (2) reform the governance operations and 

structure assuring its independence; (3) implement significant operational 

savings; (4) encourage the private-public investments and establish the 

conditions for key investments in electric infrastructure, cleaner energy and 
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diversification of power sources, including renewable; (5) maintain reasonable 

and accessible rates; (6) comply with state and federal regulations.  

 

 According to engineer Javier A. Quintana-Méndez, PREPA‟s Executive Director, these 

efforts are addressed to facilitate “… the investment of $2,400 million in fundamental 

infrastructure projects and [establishing] a legal framework for the issuance of restructuring 

bonds that will give financial sustainability to the Corporation.” See, Exhibit 8of the Motion of 

Summary Judgment filed by the co-defendants PREPA and CRAEE, Positive Report of the SB 

1523, p. 5. This, because “PREPA needs to modernize its infrastructure to produce more efficient 

power and thus, more economic.” According to the Executive Director, if these measures are not 

approved “… the consequences will be immediate and devastating because the creditors will 

leave their agreements without effect which will cause that for summer 2016 it will have no 

liquidity and it cannot comply with the investment in infrastructure. As an immediate 

consequence, the Authority will have to increase the cost of the energy and thus, the rates.” Id. 

Act 4-2016 does not address the immediate elimination of all PREPA’s debts but proposes 

necessary measures to achieve its financial solvency. As could be seen, one of the measures to 

achieve PREPA‟s restructuring and transformation requires the immediate action of reducing the 

load of debts. 

 To achieve this result, the Legislative Assembly addressed various issues that are 

summarized in the title of Act 4-2016 as follows: 

To establish the Electric Power Authority Revitalization Act; amend 

Sections 2, 4, and 5; add a new Section 5B; amend Sections 6 and 6A; 

repeal Section 6B; amend Section 6C and renumber it as Section 6B, add 

a new Section 6C, amend Sections 7, 15, and 22 of Act No. 83 of May 

2, 1941, as amended, known as the “Puerto Rico Electric Power 

Authority Act”; amend Section 1.3; amend Sections 6.3, 6.16(c), 6.24, 

and 6.25; add a new Section 6.25A, amend Sections 6.27, 6.29(a); repeal 

Section 6.31; amend Section 6.32 and renumber it as Section 6.31, amend 

Section 6.33 and renumber it as Section 6.32, renumber Section 6.34 
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through Section 6.45 as Section 6.33 through Section 6.44, respectively; 

amend renumbered Section 6.43 of Act No. 57-2014, as amended, known 

as the “Puerto Rico Energy Transformation and RELIEF Act”; amend 

Sections 4 and 5 of Act No. 114-2007, as amended, known as the “Net 

Metering Act,” in order to adjust its definitions; provide for the 

administration, operation, and governance of the Authority; provide for 

the rate review and contracting processes; provide for the matters that 

shall govern the conduct of the members of the Board of Directors and 

employees of the Authority; clarify issues related to the contributions in 

lieu of taxes of municipalities; provide for transition charges; clarify the 

energy bill review process; clarify the duties and responsibilities of the 

Energy Commission and the Independent Consumer Protection Office; 

provide for the matters that shall govern renewable energy projects; 

create the “Puerto Rico Electric Power Authority Revitalization 

Corporation”; provide for the Authority‟s debt restructuring process and 

repayment mechanism, as well as the legal and judicial proceedings 

related thereto; and for other related purposes. (Emphasis added).  

 

 Among the tools considered by the Legislative Assembly to revitalize PREPA is the 

process of restructuring the debt and its payment mechanism. A group of bondholders that have  

40% of PREPA‟s debt and creditors participated in the referenced agreement. See, Exhibit 4, 

supra, Positive Report of the SB 1523, p. 5. The new legislation considers the creditors‟ 

agreement previously agreed with certain bondholders to modify certain terms and conditions of 

the original debt and establish the process to effectuate a new bond emission with the purpose of 

acquiring capital. Id.  

 With these instruments, part of PREPA‟s millions in debt to the bondholders is modified, 

which establishes a ground to begin the restructuring process. See, Chapter IV of Act 4-2016. 

Regarding this issue, it is convenient to emphasize the statements of Mrs. Lisa Donahue, 

PREPA‟s Chief Restructuring Officer, in her presentation before the Special Commission for a 

New Power Policy,
7
 in which she stated that: 

                                                 
7 Positive Report regarding SB 1523 subscribed by the Energy Affairs and Water Resources Commission of the 

Senate of Puerto Rico, p. 8, Exhibit 4 of the Motion of Summary Judgment. 
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…the challenges that PREPA faces is (sic) the actual debt of nine 

thousand millions that it has with the bondholders and with the credit 

lines for buying fuel. The Forbearance Agreement that has been extended 

for more than a year has permitted a relief to the Authority of more than 

one thousand three hundred million dollars ($1,300,000,000). This 

agreement, in addition with the changes implemented until that moment, 

have been of help, however, they are not sufficient. On or before July 1, 

2016, PREPA was compelled to pay around seven hundred million dollars 

($700,000,000) in credit lines for buying fuel and seven hundred fifty 

million ($750,000,000) in debt to the bondholders. At the time of the 

presentation to PREPA, it had approximately five hundred seventy 

five million ($575,000,000) in cash. (Emphasis added).  

 

 She also mentioned that “with this agreement a large number of PREPA‟s creditors have 

agreed to help the Authority to establish the grounds to begin a restructuring process before 

July 1, 2016 which will permit to stabilize its finances, maintain stable rates and maintain a safe 

and efficient operation.”
8
 (Emphasis supplied). Also, states that “the concessions of these 

creditors are of approximately a thousand, four hundred million dollars ($1,400,000,000).”
9
 

Regarding the negotiation process with the creditors, Mrs. Donahue explains “… that the lack of 

a legal framework to restructure PREPA has complicated the negotiations with the creditors 

because there is no way of forcing the creditors to participate in negotiations.”
10

 We should 

highlight that PREPA had an immediate necessity of reaching an agreement with the creditors 

because “for the next January 1, 2016, certain bonds for the sum of two hundred seventy five 

million dollars ($275,000,000) will mature and for July 1, 2016, PREPA is forced to pay an 

approximate amount of four hundred twenty million dollars ($420,000,000).”
11

 

 The issuance of restructuring bonds established in Chapter IV must be held through 

securitization, which means that the payment obligation is guaranteed by a secured repayment 

                                                 
8
 Id. 

9
 Id. p. 9. 

10
 Id. 

11
 Id. p. 11. 
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source for the bondholders. See, Chapter IVI of Act 4-2016. Securitization is “an available tool 

for the electric power companies to guarantee part of their debt. Said mechanism was used by the 

Long Island Power Authority (LIPA) in New York State, with the purpose of restructuring part of 

the debt through bonds classified as investment bonds by the accrediting houses, for the purpose 

of reducing the costs of the debt service.”
12

 

 In order to issue the new Restructuring Bonds, the legislative piece created the PREPA‟s 

Revitalization Corporation for it to absorb the Authority‟s debt. See, Article 32 of Act 4-2016. 

The following powers were granted to this non-profit new public corporation:  

(1) Adopt Restructuring Resolutions; 

(2) In consideration of providing financial assistance to the Authority 

by payment of Approved Restructuring Costs, impose and collect 

Transition Charges in connection with the financing of Approved 

Restructuring Costs through the issue of Restructuring Bonds for the 

benefit of the Authority, including (i) making such Transition Charges 

Mandatory or Non-bypassable to Customers, and (ii) approving an 

Adjustment Mechanism, subject to the Commission‟s approval in a 

Restructuring Order prior to the issue of the Restructuring Bonds; 

(3) Issue Restructuring Bonds as stated in a Restructuring Resolution 

and to pledge the Restructuring Property to the payment thereof. 

However, the Corporation may issue Restructuring Bonds to retire, 

defease, or refinance revenue bonds of the Authority that have been issued 

on or before December 31st, 2015 (“Revenue Bonds”) only if, as a result 

of the issue of the Restructuring Bonds, the current value of the total debt 

service of said Restructuring Bonds is at least seven hundred twenty-five 

million dollars ($725,000,000) less than the current value of the total debt 

service of the Revenue Bonds of the Authority that have been issued on or 

before December 31st, 2015. For this calculation, the yield of the 

Restructuring Bonds shall be used, which bonds shall be issued as 

determined by the Corporation using typical assumptions, as determined 

by the Corporation in consultation with the advisors thereof. The 

aforementioned verification calculation shall be used only on the closing 

date of the Exchange Offer with respect to the restructuring transactions 

included in the Creditors‟ Agreement only and solely with respect to the 

issuance of the Restructuring Bonds issued for such purposes. For 

clarification purposes, any Restructuring Bond issued to defray the 

incidental costs of the initial issuance of Restructuring Bonds or to defease 

                                                 
12

 Id. p. 14. 
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the Revenue Bonds of the Authority shall not be subject nor included in 

the previous calculation. 

None of the foregoing shall prevent the Corporation from issuing 

Restructuring Bonds to retire, annul, or refinance revenue Bonds of 

the Authority that have been issued on or before December 31st, 2015, 

if, as a result of the issue of the Restructuring Bonds, the current 

value of the total debt service of said Restructuring Bonds is at least 

seven hundred twenty-five million dollars ($725,000,000) less than the 

current value of the total debt service of the Revenue Bonds of the 

Authority that have been issued on or before December 31st, 2015. 

(4) Provide for and direct the use of proceeds of Restructuring Bonds on 

behalf of the Authority in accordance with a Restructuring Resolution and 

a Trust Agreement entered into by the Corporation in connection with 

such Restructuring Bonds; and 

(5) Contract for the administration and servicing of Restructuring Property 

and Restructuring Bonds, and for administrative services, including hiring 

a manager or administrator other than an employee of the Authority. 

(Emphasis supplied). (…) 

 

See, Article 33 of Act 4-2016.  

 

 The Transition Charges established in Act 4-2016 are independent of those charges and 

rates imposed by PREPA and are not considered as PREPA‟s revenue. This is established in 

Article 31 of the law when defining this concept as follows: 

(6) “Transition Charges” means those rates and charges that are 

independent from rates and charges of the Authority and that are imposed 

on Customers in accordance with a Restructuring Resolution to recover 

the Ongoing Financing Costs, and shall include a pro rata portion of any 

late payment fee imposed with respect to any past due electricity bill that 

includes therein a sum for Transition Charges.  

 

(20) “Transition Charge Revenues” means any money and other property 

received or to be received, directly or indirectly, on account of the 

Transition Charges, and all proceeds of the investment thereof.  

  

 Also, section (i) of Article 35 states:  

 

As soon as possible after receipt thereof, all Transition Charge 

Revenues and the Authority’s charges shall be paid or deposited in a 

special collection account with a bank incorporated under and subject to 

the laws and regulations of the United States of America or any state 

thereof, and licensed to operate in the Commonwealth of Puerto Rico, 

selected by the Corporation and not related to the Authority or the 
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Commonwealth of Puerto Rico, or under the control of the Authority. 

Such revenues shall be allocated and remitted to the Corporation or its 

assignees or creditors and to the Authority or its assignees or creditors on 

a daily basis in accordance with their respective interests. Any Servicing 

Agreement and depository agreement shall include the foregoing deposit 

and allocation requirements.  

Under no circumstances, any Transition Charges imposed or Restructuring 

Property created by the Corporation to secure any Restructuring Bonds 

shall be deemed to be collected on account of taxes, or be deemed to 

be revenues of the Authority or the Commonwealth of Puerto Rico, or 

be deemed to be received as a result of the Authority’s ownership or 

operation of the System Assets, nor shall any Restructuring Bonds be 

deemed to be a debt or other obligation of the Authority or the 

Commonwealth of Puerto Rico or any of its political subdivisions. 

(Emphasis added). (…)  

  

Article 35 of Act 4-2016 establishes the proceeding for the CRAEE to issue valid 

Restructuring Bonds. In addition to reiterating CRAEE‟s authority to issue the Bonds and 

Transition Charges, the referenced article establishes a detailed process that implies: 

(b) Approval Process.  

(i) Except as otherwise provided by law, the Corporation shall submit a 

petition to the Commission enclosed with a proposed Restructuring 

Resolution and such other information as required in Section 6.25A of Act No. 

57-2014. Pursuant to Section 6.25A of Act No. 57-2014, the Commission shall 

review the proposed Restructuring Resolution and such other information to 

determine whether the calculation methodology followed by the Corporation 

for the Transition Charges and the Adjustment Mechanism to be applied to 

adjust the Transition Charges is consistent with the cost allocation and other 

standards set forth in Section 6.25A of Act No. 57-2014, and is not arbitrary or 

capricious. The Commission shall hold one or more public hearings in 

connection therewith, as provided in Section 6.25A of Act No. 57-2014. The 

Corporation may not adopt a Restructuring Resolution unless the 

Commission has either approved a Restructuring Order or the Commission 

has lost jurisdiction as provided in Section 6.25A of Act No. 57-2014. The 

Corporation shall adopt a Restructuring Resolution within five (5) business 

days after (A) the Commission has approved the corresponding 

Restructuring Order, or (B) the date on which the Commission has lost 

jurisdiction, as provided in Section 6.25A of Act No. 57-2014.  

(ii) Any judicial proceedings challenging a Restructuring Order or the findings 

and determinations stated in a Restructuring Resolution shall only be brought in 

accordance with the procedures set forth in subsection (d) of this Section, and the 

Court shall review such findings and determinations under the standard of 
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whether the Commission or the Corporation acted in a manner that was 

arbitrary or capricious. (Emphasis supplied).  

 

 On the other hand, the aforementioned article specifies that the Court of First Instance 

has jurisdiction to review challenges to the validity of Chapter IV of Act 4-2016. As part of the 

measures to heed to the precarious financial situation in an expedited manner, Article 35 

establishes with particularity a term of sixty (60) days to challenge its provisions as follows: 

(c) Validation of this Chapter.  

(1) Within seven (7) days after the approval of this Act, the Corporation or 

the Government Development Bank for Puerto Rico shall publish in the 

manner provided in paragraph (2) of this subsection (c) a notice inviting any 

Interested Person to bring an action before the San Juan Part of the Court of 

First Instance of the Commonwealth of Puerto Rico (the “Court”), to 

determine, among other things:  

(A) The validity of this Chapter;  

(B) That any provision of this Chapter, including the imposition of 

Transition Charges, neither results in the breach or impairment of any 

contract or agreement executed between the Commonwealth of Puerto 

Rico or the Authority and the bondholders or other creditors of the 

Authority, nor in the taking of property by the Commonwealth of Puerto 

Rico without just compensation;  

(C) That the money to be received from Transition Charges by or on 

behalf of the Corporation or any Servicer constitute revenues and income 

of the Corporation and not of the Authority or any other Person, and shall 

not constitute available resources of the Commonwealth of Puerto Rico; 

and that Transition Charge shall not constitute a tax or contribution, and 

that the right of the Corporation to impose and collect Transition Charges 

may not be revoked or terminated;  

(D) That the Transition Charge Revenues are not subject to any lien or 

levy whatsoever by bondholders or other creditors of the Authority or any 

other Person other than the lien or levy of the applicable Trust Agreement 

to be entered into in connection with the issuance of the applicable 

Restructuring Bonds; and  

(E) Any matters relating to the foregoing including those pertaining to the 

Constitution of the United States or of the Commonwealth of Puerto Rico.  

(2) The Corporation, or the Government Development Bank for Puerto Rico 

acting on behalf of the Corporation, shall serve notice to all Interested Persons 

of the approval of this Act and the opportunity to challenge the validity of 

this Chapter through a notice for such purposes to be published once (1) a 

week for three (3) consecutive weeks in a newspaper of general circulation in 

the Commonwealth of Puerto Rico and in a newspaper of general circulation 

or a financial journal published or circulated in the city of New York. In 
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addition, (i) the Corporation, the Puerto Rico Government Development Bank, 

and the Authority shall post a copy of the notice on their websites not later than 

five (5) days after the first publication thereof; (ii) the Corporation or the Puerto 

Rico Government Development Bank acting on behalf of the Corporation shall 

(A) deliver or cause to be delivered a copy of the notice to those Interested 

Persons (to the extent known by the Corporation or the Government Development 

Bank for Puerto Rico) listed in paragraphs (a) through (e) of the definition of 

“Interested Person” established in Chapter IV of this Act, and (B) file or cause the 

Authority to file a copy of the notice with the Electronic Municipal Market 

Access maintained by the Municipal Securities Rulemaking Board (or its 

equivalent); (iii) the Authority shall deliver a copy of the notice referred to above 

to all Customers by means of (A) a direct mailing of such notice to such 

Customers not later than ten (10) days after the first such publication in a 

newspaper of general circulation in the Commonwealth of Puerto Rico and in a 

newspaper of general circulation or a financial journal published or circulated in 

the City of New York, or (B) an insert included in the next billing statement sent 

by the Authority to its Customers, after the first such publication, and to all 

Interested Persons listed in paragraph (g) of the definition of said term; and (iv) 

not later than fifteen (15) days after the first publication, the Corporation or the 

Authority shall deliver a copy of the notice to any Interested Person listed in 

paragraph (h) of the definition of “Interested Person” and, to the extent known by 

the Authority, in paragraph (i) of the definition of “Interested Person” established 

in this Section and Chapter IV of this Act.  

(3) Upon the first publication of the notice in a newspaper of general circulation 

in the Commonwealth of Puerto Rico and in a newspaper of general circulation or 

a financial journal published or circulated in the City of New York, all Interested 

Persons shall be deemed to be aware or have reason to be aware of the approval of 

this Act and of any alleged damages or claims related to this Act. A sixty (60)-

day period to challenge this Chapter, as set forth in paragraph (1) of this 

subsection (c) shall begin to elapse on the date of the first publication of such 

notice in a newspaper of general circulation in the Commonwealth of Puerto 

Rico and in a newspaper of general circulation or a financial journal 

published or circulated in the City of New York (and if not first published on 

the same date, the later date of the two publication dates shall be used for this 

purpose). The notice shall provide a detailed summary of the matter the 

Corporation seeks to validate. […] 

(4) The Court shall have jurisdiction over any action related to the matters 

addressed in this subsection (c), and only if such action or contest is timely filed 

within the sixty (60)-day statute of repose. Any Interested Person may, within said 

sixty (60)-day period, appear and contest the legality or validity of any matter 

sought to be determined in relation to Chapter IV of the “Electric Power 

Authority Revitalization Act.” No other court shall have jurisdiction over any 

action related to any of the matters addressed in this subsection (c). The Court 

shall lack jurisdiction if such action is brought after such sixty (60)-day period.  

(5) If there is more than one action pending concerning similar contests brought in 

connection with Chapter IV of the “Electric Power Authority Revitalization Act,” 
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such actions shall be consolidated to the extent possible, and the Court may order 

the consolidation of such actions as deemed necessary and proper to avoid 

unnecessary costs or delays. Such orders shall not be appealable to or reviewable 

by any court, except on appeal of the final judgment as provided in paragraph (7) 

of this subsection (c). Actions brought pursuant to this subsection (c) shall be 

entitled to liberal joinder and cross-claim rules and have priority over all other 

civil actions brought before the court with respect to docketing or consideration of 

motions, pleadings, hearings, or trial, and for the purpose of hearing and deciding 

such actions brought pursuant to the provisions of this subsection (c) promptly.  

(6) No contest of any issue or matter under this subsection (c) related to Chapter 

IV of the “Electric Power Authority Revitalization Act” shall be made other than 

within the time and in the manner provided in this subsection (c),  

except for any contest to be made in accordance with subsection (d) of this 

Section. None of the provisions of subsection (c) shall be construed in a manner 

that would preclude the use by the Corporation of any other remedy to determine 

the validity of any issue or matter, not regulated by this subsection (c).  

(7) A review of the final judgment of the Court may only be requested by 

filing an appeal with the Supreme Court of Puerto Rico, in the manner 

described in subsection (f)(2). (Emphasis added).  

 

 Likewise, Article 35, supra, establishes the process to validate the issuance of 

Restructuring Bonds; it provides an expiration term of forty-five (45) days to challenge this 

action; and provides jurisdiction to the Court of First Instance to review challenges of the 

determinations of the corresponding entities. It is important to warn that both expiration terms 

commence from the date of the publication of the notice of approval of the statute. Similarly, in 

both causes of action for challenges [to the validity of the Act], the Legislative Assembly 

established that the review of the final judgment adjudicated by the Court could only be appealed 

to the Puerto Rico Supreme Court. To these ends, Article 35, supra, provides: 

(d) Validation of the Issuance of Restructuring Bonds.  

 

(1) After the Commission has approved the initial Restructuring Order and the 

Corporation has approved the initial Restructuring Resolution, and prior to issuing 

Restructuring Bonds, the Corporation shall publish in the manner set forth in 

paragraph (2) of this subsection (d) a notice inviting any Interested Person to 

bring an action in the Court to determine:  

(A) The validity of the Restructuring Order, the issuance of 

Restructuring Bonds by the Corporation, including provisions for the 

payment of such Restructuring Bonds, the validity of such Restructuring 
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Bonds, and of the outstanding debt of the Authority that is to be 

refinanced, retired, or annulled through such Restructuring Bonds, the 

creation of Restructuring Property, and the validity of the formula or 

formulas used to establish the amount of such Transition Charges for each 

Customer class, including the allocation of Financing Costs among 

Customer classes. Therefore, nothing provided in this Chapter IV shall 

hold the Authority or any of its agents or representatives or third parties 

harmless from any liability or cause for action that originates or is related 

to the illegality or nullity of the Authority‟s outstanding debt that is to be 

refinanced, retired, or annulled  through such Restructuring Bonds;  

(B) The validity and applicability of the Transition Charges and the 

Adjustment Mechanism and the revocability of the right of the 

Corporation to impose and collect Transition Charges;  

(C) That neither the issuance of the Restructuring Bonds (including the 

use of such Restructuring Bonds by the Authority to annul its outstanding 

debt) nor the amount of the Transition Charge results in the breach of any 

contract or agreement executed between the Commonwealth of Puerto 

Rico or the Authority and the bondholders or other creditors of the 

Authority, any fraudulent conveyance or any taking of property by the 

Commonwealth of Puerto Rico without just compensation or is otherwise 

subject to annulment or rescission; and  

(D) Any or all other matters relating to the foregoing including any 

matters relating to the United States of America or the Commonwealth of 

Puerto Rico Constitutional law.  

(2) The Corporation shall serve notice to all Interested Persons of the adoption of 

the Restructuring Resolution and the authorization of the Restructuring Bonds and 

the opportunity to challenge their validity through a notice for such purposes to be 

published once (1) a week for three (3) consecutive weeks in a newspaper of 

general circulation in the Commonwealth of Puerto Rico and in a newspaper of 

general circulation or a financial journal published or circulated in the City of 

New York. In addition, the Corporation, the Government Development Bank for 

Puerto Rico, and the Authority shall, not more than five (5) days after the first 

such publication, (A) deliver, or cause to be delivered, a copy of the notice to 

those Interested Persons (to the extent known by the Corporation or Government 

Development Bank for Puerto Rico) listed in paragraphs (a) through (e) of the 

definition of “Interested Person” provided in Chapter IV of this Act, and (B) file 

or cause the Authority to file a copy of the notice with the Electronic Municipal 

Market Access maintained by the Municipal Securities Rulemaking Board (or its 

equivalent). The Authority shall deliver a copy of the Corporation‟s notice 

referred to above to all Customers by means of (A) a direct mailing of such notice 

to such Customers not later than ten (10) days after the first such publication, or 

(B) an insert included in the next billing statement sent by the Authority after the 

first such publication and to all Interested Persons listed in paragraph (g) of said 

definition. Not later than fifteen (15) days after the first such publication, the 

Corporation or the Authority shall deliver a copy of the notice to any Interested 
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Person listed in paragraph (h) and, to the extent known by the Authority, in 

paragraph (i) of the definition of such term provided in Chapter IV of this Act.  

(3) Upon the first publication of the notice in a newspaper of general circulation 

in the Commonwealth of Puerto Rico and in a newspaper of general circulation or 

a financial journal published or circulated in the City of New York, all Interested 

Persons and any other Person interested in the matter shall be deemed to be aware 

or have reason to be aware of the approval of this Act and of any damages or 

claims related to this Chapter. A forty-five (45)-day statute of repose to bring 

an action as set forth in paragraph (1) of this subsection (d) shall begin to 

elapse from the date of the first publication of the notice in a newspaper of 

general circulation in the Commonwealth of Puerto Rico and in a newspaper 

of general circulation or a financial journal published or circulated in the 

City of New York (and if not first published on the same date, the later date of 

the two publication dates shall be used for this purpose). The notice shall provide 

a detailed summary of the matter the Corporation seeks to validate. (…) 

(4) The Court shall have jurisdiction over any action related to the matters 

addressed in this subsection (d), and only if such challenge or contest is 

timely filed within the forty-five (45)-day statute of repose. Any Interested 

Person may, within this forty-five (45)-day period, appear and contest the legality 

or validity of any matter pertaining to the Restructuring Resolution sought to be 

determined. No other court shall have jurisdiction over any action related to the 

matters addressed in this subsection (d).  

(5) For purposes of this subsection (d), Restructuring Bonds and Transition 

Charges shall be deemed to be in existence upon their authorization and the 

Restructuring Bonds and Transition Charges shall be deemed to be authorized as 

of the date of adoption of the Restructuring Resolution by the Board of the 

Corporation.  

(6) No contest of any issue or matter under this subsection (d) related to the 

Restructuring Resolution shall be made other than within the time and in the 

manner herein specified. Nothing in subsection (d) shall preclude the use by the 

Corporation of any other remedy to determine the validity of any thing or matter, 

not regulated by this subsection (d).  

(7) A review of the final judgment of the Court may only be requested by 

filing an appeal directly with the Supreme Court of Puerto Rico, in the 

manner described in subsection (f)(2).  
 

(e) If there is more than one action pending concerning similar contests which may be 

brought in connection with the Restructuring Resolution, such actions shall be 

consolidated to the extent possible, and the Court may order the consolidation of such 

actions as deemed necessary or proper to avoid unnecessary costs or delays. Such orders 

shall not be appealable to or reviewable by any court, except on appeal of the final 

judgment as provided in this Section. Actions brought pursuant to this subsection shall 

be entitled to liberal joinder and cross-claim rules and have priority over all other civil 

actions before the Court with respect to docketing or consideration of motions, 

pleadings, hearings, or trial, and for the purpose of hearing and deciding such actions 

brought pursuant to the provisions of this Chapter promptly. (Emphasis added). (…) 
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 Finally, Article 35 (f) of Act 4-2016 provides the term to appeal to the Supreme Court the 

judgment of the Court of First Instance in the following manner: 

Notwithstanding any other provision of law to the contrary and any rule or regulation of 

the courts, no judgment entered pursuant to this Chapter shall be appealed unless it 

is filed with the Supreme Court of Puerto Rico within thirty (30) days after the 

notice of entry of the judgment of the Court, and failure to file such appeal within the 

specified period shall thereafter prevent any appeals court from exercising jurisdiction 

over the matters which could have been so appealed. (Emphasis added). 

 

 Based on the aforementioned doctrine, we proceed to resolve the controversies before us.  

 
IV  

 

Conclusions of Law  

 

As a threshold matter, we address the argument of the Energy Commission to determine 

if the amended complaint includes sufficient allegations against it, which requires their presence 

in this case. Then we will analyze the arguments presented in the motion to dismiss and the 

motion for summary judgment, as well as the oppositions. We address the dispositive motions in 

this manner because both motions are based in the constitutional validity of Act 4-2016, which 

requires to evaluate if each of the allegations that are well argued in the complaint are warranted. 

Once we address the constitutional arguments regarding the challenged legislation, we are going 

to be in a position to determine if the complaint must be dismissed because it does not contain a 

claim that justifies a remedy.  

After examining the allegations presented by the plaintiff in its amended complaint, we 

conclude that the issuance of the Restructuring Order by the Energy Commission, as required by 

Act 4-2016, is sufficient to determine that there is a claim against it that justifies a remedy. We 

reason that, according to the allegations in the complaint and the challenged legislation, the 
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appearance of the Energy Commission in this case is necessary to grant a complete remedy. Let‟s 

see. 

As the plaintiff states in its amended complaint, Article 6.25A of Act 4-2016 delegated to 

the Commission the authority to determine the rate and the revision of the transition charges, as 

well as the adjustment mechanism. Thus, CRAEE [Spanish acronym for PREPA‟s Revitalization 

Corporation] filed a petition before the Energy Commission which was resolved by a 

Restructuring Order. In such Order, the Commission approved the methodology of the 

calculation and the adjustment mechanism filed by CRAEE, which were used to impose the 

transition charges. Also, in the complaint, it is alleged that the Commission made other 

determinations to implement the new financial system for the restructuring of PREPA‟s debt. 

This means that the Commission made adjudications under Act 4-2016, the law that is 

constitutionally challenged in this case. In light of this, we hold that the presence of the Energy 

Commission is indispensable in this case so that a complete remedy can be granted, in case that 

the plaintiffs‟ allegations are valid and that we hold that the challenged legislation is 

unconstitutional. Thus, the motion to dismiss filed by the Energy Commission is denied.  

The codefendant parties, PREPA, CRAEE, ELA [the Commonwealth of Puerto Rico] and 

the individual officers in their character as ex officio members of the CRAEE, also filed their 

dispositive motions regarding the validity of Act 4-2016, which required the evaluation of the 

constitutional allegations presented by the plaintiff. As we have stated, this case presents various 

controversies of constitutional rights that are of great public interest, which require the 

intervention of this Court. The Plaintiff, which represents employees and PREPA retirees, 

sustains that Act 4-2016 violates various constitutional guaranties and breaches contractual 
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obligations because it modifies or alters the order of payments agreed by PREPA in favor of the 

retirement plans. 

Before we begin with the analysis of the controversies, we must have present that the 

case before us began with a petition of declaratory judgment filed by the plaintiff requesting that 

we declare Act 4-2016 unconstitutional, as well as the determinations issued by the organisms 

that implement it. A close examination of the allegations in the complaint leads us to the 

conviction that the controversies raised in this case are strictly of law. Although we acknowledge 

that in some cases it is necessary to begin a discovery procedure for adjudicating certain 

constitutional arguments, the admitted essential facts and the public documents related with Act 

4-2016 in this case are sufficient to apply the relevant judicial rulings and resolve the case. In our 

opinion, the allegations of the complaint do not present controversies of fact that require 

postponing the adjudication of the dispositive motions until discovery is done. It is important to 

highlight that the documents filed by PREPA and CRAEE in their motion for summary judgment 

are public documents related with the processing and implementation of Act 4-2016, and judicial 

notice can be taken. See, Rule 202 of the Rules of Evidence of 2009, 32 LPRA Ap. VI, R. 202. 

Thus, the evidence before the Court was not only in possession of the plaintiff and/or does not 

require a discovery process for the plaintiff to have access to it.  

When reaching this conclusion, we also considered that this case‟s adjudication does not 

require considering additional facts to the ones admitted and, thus, it is unnecessary to initiate 

discovery to consider expert witness reports.
13

 This way, we comply with the principle that rules 

                                                 
13 The expert report prepared by the economists Dr. José Alameda and Jorge L. Torres in which they conclude that 
there are other alternatives to return PREPA’s operational sanity or its interpretation regarding the lack of reason 
or necessity of Act 4-2016 is immaterial and irrelevant in the analysis of the breach of contractual obligations in 
this case, because the plaintiffs were not a contracting party in the Trust of 1974 or the supplemental agreements. 
However, because of the conclusion that we reach in this case it is unnecessary to consider them. 

Case:17-04780-LTS   Doc#:1486-1   Filed:07/19/19   Entered:07/19/19 20:57:54    Desc:
 Exhibit    Page 63 of 78



CERTIFIED TRANSLATION  

 I, Juan E. Segarra, USCCI #06-067/translator, certify that the foregoing is a true and accurate 

 translation, to the best of my abilities, of the document in Spanish which I have seen.            63 

civil litigation proceedings that require the Court to exercise its discretion to reach the case 

resolution in the more efficient and expedited manner, guaranteeing always the rights of the 

parties.  

Similarly, we are conscious that when analyzing an allegation of the unconstitutionality 

of a law, the doctrine that is firmly established in our legal system regarding this issue requires 

that we examine if there is an interpretation that permits to avoid such determination.  

Lastly, the adjudication of the reasonableness of the legislative act is not a determination 

of fact that requires admission of evidence, but a determination of law that this Court has to 

adjudicate. We are going to do it, following the evaluation criteria and the precedent established 

by our Supreme Court.  

Having addressed the issues above, we proceed to consider and resolve the claims 

contained in the Amended Complaint in light of the applicable law. 

A.   

 

First claim or cause of action: Challenge of Act 4-2016 for insufficiencies in its title  

 

Plaintiff alleges that the law violates Section 17 of Article III of the Commonwealth‟s 

Constitution because its title does not clearly include all the issues included in the 95 pages of 

the bill. In particular, Plaintiff alleges that the title does not alert the legislators, consumers and 

workers of the imposition of charges in general, the transition charges, the guarantees of the debt 

that will be restructured, the elimination or weakening of the guarantees of citizen participation 

in the PREPA‟s government and in the rate process or the claims process. Also, Plaintiff alleges 

that the title is silent regarding other laws that are affected, as Act 33- 1985 of claims and 
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objections to the bills for public services, and Act 29-2009 of Public-Private Partnerships,
14

 and 

it does not mention the Creditors „Agreement, which was the reason for which the SB 1523 and 

its equivalent  HB 2742 was “settled.”  

First, Act 4-2016‟s title is extensive and it mentions various laws and numerous articles 

and topics, all related with PREPA and its restructuring objective. It specifically mentions by 

name PREPA‟s Enabling Act (Act 83-1941, as amended), the Transformation and Energy Relief 

Act and the Net Metering Act. It also mentions various topics included in Act 4-2016 

dispositions: “provide for the administration, operation, and governance of the Authority;” 

“provide for the rate review and contracting processes;” “provide for transition charges;” “clarify 

the energy bill review process;” “provide for the matters that shall govern renewable energy 

projects;” “provide for the Authority‟s debt restructuring process and repayment mechanism, as 

well as the legal and judicial proceedings related thereto; and for other related purposes.” Thus, 

the matters over which the Plaintiff alleges insufficiency in Act 4-2016 title, as the transition 

charges, the restructuring process and debt payment, and the process for rate review and revision 

of bills, are mentioned, and even specifically. The omission of mentioning by name the laws that 

establish the process of revision of bills and the public-private partnerships through which the 

projects of renewable energy could be channeled does not make the law unconstitutional, 

because their topic is mentioned in the title. These, in turn, are germane to PREPA‟s 

revitalization and restructuring pursued by Act 4-2016. Finally, it is unnecessary for the 

creditors‟ agreement to be mentioned specifically, because this issue is part of the debt‟s 

restructuring process and the payment of the debt, which are mentioned in the title.  

                                                 
14

 Act 4-2016 contains a disposition that establishes the special processes for the future projects of renewable energy 

that are done under this law. 
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We conclude that according to the case-law on Section 17 of Article II of the 

Constitution, these references constitute sufficient notice of the matters included in the law. They 

are expressed in a simple language and easy to understand, for the legislators and the general 

public.  

We must have present that the objective of the constitutional requirements regarding the 

title of a bill of law is to “inform the general public and the legislators of the particular issue that 

is object of the law, so that the first one can oppose to its approval if it is considered injurious 

and the second ones are in condition to issue their vote aware of the subject matter of 

legislation.” Only when we are before a clear and definitive case in which the title contains 

matters that are not part of the legislation or are contrary to the purpose of the legislation, or 

when its title does not mention the matters included in it, the nullification of the law could be 

justified for deficiencies in its titles, for violating the mentioned constitutional disposition. 

Cervecería Corona, Inc. v. J.S.M., supra. Because the Court understands that Act 4-2016 has a 

title that provides a complete index and notifies adequately all of the matters included in the 

legislation, Plaintiff‟s first cause of action or claim is not warranted according to law.  

B.   

 

Second claim or cause of action: the manner in which Act 4-2016 was enacted infringes 

upon the constitutional framework of separation of powers; the statutes of limitations set 

are unreasonably short and restricts the citizenship´s right to access to justice.  

 

 Under this cause of action the plaintiffs allege, in the first place, that the manner in which 

Act 4-2016 was enacted undermined the Legislative Branch‟s independence of judgment, since 

the Executive Branch placed undue pressure on the members of the legislative bodies for the 

[bill‟s] passage. To those effects, plaintiffs highlight the swiftness with which SB 1523 was 

drafted, processed, and passed, becoming eventually Act 4-2016; They point out that only one 
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public hearing was held in each legislative body and state that the Governor turned it into law the 

same day in which the bill was sent for his signature.15 At the same time, they express that the 

bill originated as one of administration, which is permitted and very customary, but that the 

pressure exerted by the [Governor] over the members of the legislative bodies for them to 

approve it in a specific date and for being a condition for the implementation of the creditors‟ 

agreement, impaired the independence of judgment with which the legislators should perform 

their functions.
16

 

 As we stated in part II of this Judgment (Undisputed Facts), each legislative body 

referred the bill sent by the Governor to committee so that from there the corresponding 

evaluation was to be made and the discussion be taken to the corresponding public hearing. The 

bill was presented before both legislative bodies on November 4, 2015 as Administration Bill F-

245; this was presented by the Senate majority as SB 1523.
17

 The Senate Energy Affairs and 

Water Resources Commission held a public hearing on November 10, 2015 and the House 

Special Commission for a New Energy Policy held theirs on November 11, 2015. At the 

hearings, various comments were received. Three months later, on February 4, 2016, the Senate 

commission held an executive meeting. For its part, the aforementioned House commission 

issued a positive report after evaluating the comments received in public hearings and SB 1523. 

After various positive reports over SB 1523 were issued, on February 15 and 16, 2016, each 

body voted on the bill and approved [it] by a majority of their members. On February 16, 2016, 

the bill was signed by the presidents of both legislative bodies and sent to the Governor [for] 

signature, who converted it into law that same day. 

                                                 
15 See, Opposition to the Motion for Summary Judgment presented by the co-defendants PREPA and PREPARC on 

November 4, 2016, p. 23. 
16

 Id., pp. 26-27. 
17

 Undisputed Fact number 5. 
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 The process described above shows that Act 4-2016 fulfilled the procedure and 

requirements established by the Commonwealth‟s Constitution for the enactment of laws, and 

that the members of the Legislative Assembly performed their function complying with what is 

required by the Constitution. The process followed, although expedited, did not omit the holding 

of a public hearing nor impeded that various comments be received that were object of 

evaluation by the Senate and House commissions. If PREPA has the need to achieve an 

agreement with its creditors and the absence of a legal framework complicated the panorama for 

the negotiations, nothing in the process described above reflects an undue pressure by  the 

Executive Branch that would impair the legislators from exercising their judgment in an 

impartial and independent manner. The Legislative Branch simply acted with the diligence and 

speed that PREPA‟s emergency situation required. 

 In any event, [we] conclude that it does not correspond to the plaintiffs to assume the 

“defense” of the legislators for alleged “undue pressure.” In the last instance, and having the 

legislators exercised their function of considering and approving the measure, the argument is 

not susceptible to a remedy before the judicial forum. Cfr. Córdova-Ituregui v. Cámara de 

Representantes, 171 D.P.R. 787 (2007).  

 On the other hand, plaintiff challenges the fatal statutes of limitations established in the 

act for considering them unreasonably short and restrictive to the access to justice that every 

citizen has a right to. As we stated earlier, Act 4-2016 establishes two fatal statutes of 

limitations, one of sixty (60) days and another of forty-five days (45), to file judicial actions 

related to certain provision of the act. See, Chapter IV, subsections (c) and (d). It also provides 

that the Court of First Instance‟s final judgment on the matter may only be appealed before the 

Supreme Court within the thirty (30) days of entry of the judgment in the docket. 
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 The fatal statutes of limitations fixed in this case do not result unreasonable if one keeps 

in mind that Act 4-2016 was enacted to attend to an emergency situation and procure an 

immediate action that would allow PREPA to attend to its precarious financial situation. The 

performance of PREPA‟s obligation in an orderly manner, reducing the amount of its debt and 

attending those obligations that impede PREPA from having access to capital markets is a matter 

of the highest public interest for its tangency with the country‟s economic development.
18

 It is 

indisputable the necessity to impart certainty to the Authority‟s revitalization process and the 

restructuring of its debt. One should consider that the Creditors‟ Agreement, in which a 

substantial reduction of the debt and a moratorium of the repayment of the same was agreed
19

, 

required the enactment of this act for its implementation. Article 2, Act 4-2016. The challenge of 

the legal provisions enacted for the achievement of this goal cannot be left to the mercy of a 

judicial proceeding that could prolong itself for years. It is evident that the reason for which the 

legislator adopted short and fatal time periods to resort to the judicial forums is that legal 

certainty should be achieved over this matter in a short term.  

 The fatal statutes of limitations of sixty (60) and forty [sic] (45) days does not result 

unreasonable in view of the high public interest that the law is vested with or impedes the access 

to justice. As an example of the foregoing, we highlight that the time period of sixty (60) days 

was not an impediment so that the plaintiffs could come before the Court of First Instance in the 

present case. It has also not been for the rest of the cases presented before this Forum.
20

 In 

respect to the appeal before the Supreme Court of the final judgment that the Court of First 

Instance issues, far from causing prejudice to the party interested in appealing, the procedural 

                                                 
18

 See, Exhibit A, Request for Summary Judgment, Statement of Motives of the Act, p. 3. 
19

 See, Article 33 of Act 4-2016. 
20

 Refer to the cases mentioned in footnote 2 of this Judgment. [We] take judicial notice that there have been other 

cases have been presented before this Forum related with the same act. 
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vehicle established by the act benefits them because it grants them a direct access to the Forum 

of last instance in our judicial system and it avoids for them having to incur the costs of litigation 

that would entail previously presenting a writ before the Court of Appeals. What the other 

branches cannot do in respect to the approval and establishment of laws that affect the judicial 

process is handcuff the Supreme Court, limiting its constitutional and review function.  See, 

Alvarado Pacheco v. E.L.A., 188 D.P.R. 595 (2013). 

 For all of the foregoing, plaintiffs‟ second claim or cause of action is contrary to law.  

C.   

 

Third claim or cause of action:  Act 4-2016 is unconstitutional because it impairs 

contractual obligations that benefit PREPA employees and UTIER members, and because 

it violates equal protection of the law  

 

 Plaintiffs claim that Act 4-2016 alters the payment priority established in the 1974 Trust, 

where PREPA General Fund moneys were to be used first to pay PREPA‟s current expenses, 

among which the trust expressly mentions payments to the employees‟ retirement or pension 

fund.  Plaintiffs argue that by establishing a transition charge that will be used to pay creditors 

that acquire restructuring bonds, Act 4-2016 has considerably diminished PREPA‟s economic 

capacity to budget and satisfy payment of its contribution to the employees‟ retirement system 

and has caused PREPA‟s debt with such system to potentially soon reach $190.0 million.
22

 

 Specifically, the plaintiffs argue that a contract between PREPA and its employees exists 

under the 1974 Trust, by virtue of which PREPA is bound to pay its current expenses as a 

priority and PREPA‟s contribution to the employees‟ pension fund is among such payments; that 

the clause was contemplated in all the bond issues since then and that the bonds‟ restructuring 

through securitization eliminates such priority.  It adds that the transition charge and other 

                                                 
22

 According to the plaintiff, the estimated debt for years 2015-2016 and 2016-2017 could reach $190.0 million.  

See, Opposition to Summary Judgment, page 12, subsection 18. 
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charges authorized by Act 4-2016 put aside the public interest and infuse uncertainty to the 

retirement system and the employer‟s contribution, since such charges are directed only to pay 

the bondholders‟ debt; that Act 4-2016 should have preserved the payment priority and put the 

retirement system on a par with PREPA‟s creditors.  In the alternative, it argues that the 

Legislature should have considered other less onerous measures, such as collecting the debts of 

private businesses, government agencies and municipalities and eliminating subsidies, imposing 

a temporary assessment on customers, and increasing charges and rates.  Finally, it states that 

Act 4-2016‟s implementation discriminates against the retirement system and its beneficiaries 

and deprives them of their constitutional right to equal protection of the law. 

 We begin with the 1974 Trust, as it is the source of the alleged contractual relationship 

upon which the claim is based. 

 The 1974 Trust established a general fund into which all of PREPA‟s income would be 

deposited, except investment income.  PREPA acknowledged that in order to keep operating, it 

had to cover its current expenses before making interest payments to the bonds set forth in the 

trust.  Interpreting the trust‟s clauses as a whole, we understand that the primary purpose of this 

agreement is to regulate and establish the rights and obligations of PREPA and the original 

trustee and successor trustees with respect to bond issues.  In this type of financial instrument, an 

entity distributes securities to obtain financial resources to maintain and expand its operation. To 

compete in the market, the entity must clearly reveal its obligations and income, and its budget 

management so that possible bondholders may make an informed decision when purchasing 

bonds. 

 Then, contrary to what the plaintiffs argue, the purpose of the trust was not to establish a 

priority for payment of PREPA‟s possible debts with respect to current expenses, but to establish 
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that PREPA‟s obligations would be paid with the income deposited in the general fund and 

inform bondholders of such fact.  

 We point out that in Sections 501 and 502 of the 1974 Trust, PREPA acknowledges that 

it is bound to charge for the power services it provides its customers, as well as to impose 

charges and rates for use of its facilities.   This authority does not originate from the trust 

agreement but from PREPA‟s Enabling Act. 22 LPRA Sec 196(l).  To show PREPA could 

guarantee payment of the bonds that would be issued under the 1974 Trust, a chapter was 

included that provided the manner in which PREPA‟s income and yearly current expenses 

budget would be managed. 

 Various special funds were created in PREPA by virtue of such agreement.  Section 503 

created a general special fund in which all of PREPA‟s income would be deposited, except the 

income received from the bond sale. At that time, PREPA agreed that with the money deposited 

in the general fund it would pay the System‟s current expenses as well as bonds issued.  Since a 

business‟ current expenses are necessary for its operation, PREPA agreed that the general fund 

money would be used first to pay the System‟s current expenses.  The agreement provides for 

this when it states that the current expenses are the reasonable and necessary expenses to 

maintain, repair and operate PREPA‟s system, which includes, among other items, the payment 

of the contributions to the pension or retirement funds. 

 It cannot be doubted that the essence of Section 503, when interpreted in harmony with 

the clauses in Chapter V of the 1974 Trust, is to assure the continuity of PREPA‟S operations.   

PREPA acknowledged the importance of directing the income from the System deposited into 

the general fund to the payment of its current expenses, including the contributions to its 

employee‟s retirement plans, before paying the bonds that would be issued.   With such 
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acknowledgment, PREPA assured its continuity and operation through the net income deposited 

in the general fund, which should have benefited both PREPA and the bondholders who invested 

in it.  

 We understand that Section 505 of the trust agreement does not contemplate a priority in 

favor of the plaintiffs in the payment of the debts that PREPA may  have with the retirement 

system.  Nor does it provide a specific remedy to demand performance of the obligations agreed-

to by PREPA, such as payment of its current expenses, in particular the contributions to its 

employees‟ retirement plans.   Therefore, it cannot be concluded that the trust granted a right to 

the plaintiffs.  

 However, we cannot deny that in such section, PREPA was bound to comply with paying 

its current expenses before proceeding to pay the bonds.  That is, the clause has an indirect effect 

of favoring the retirement system, and thus benefits PREPA employees and pensioners, which 

ultimately are the beneficiaries of these contributions.  Although we are conscious of the 

significant debt that PREPA may have with its employees‟ retirement plans,
23

 we must analyze 

this obligation in the context of the general fund created in the trust.  As discussed, in the 1974 

Trust it was agreed that the current expenses and the bonds would be paid with PREPA‟s income 

deposited in the general fund.   To assure continuity of operations, it was necessary to specify in 

the trust that current expenses would be paid first from such funds.  

 With Act 4-2016‟s approval, the restructuring bonds that would substitute the bonds 

issued under the 1974 Trust would be paid with income from a transition charge imposed by 

PREPARC, an independent corporation, through the Restructuring Resolution.  As discussed, 

Act 4 expressly provides that the income that will be used to pay the bonds will not come from 

                                                 
23

 Id. 
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PREPA income or from the general fund. This allows us to conclude that Act 4 is not in conflict 

with PREPA‟s obligations in the 1974 Trust, as the income to be used for paying the 

restructuring bonds comes from a transition charge that will not be deposited into the general 

fund or will be considered PREPA income. The creation of an independent entity in charge of 

receiving the income from the transition charge and of issuing restructuring bond payments 

promotes the Legislature‟s interest in dealing with PREPA‟s budget deficit, reducing its debts 

and obligations, allowing it access to markets, receiving the necessary capital for investing in its 

infrastructure and becoming a self-sustaining, globally competitive entity. 

 The act does not deal with all of PREPA‟s debts; the purpose of the act, we repeat, is to 

provide PREPA with tools to gain access to capital markets and assure other sources of income.
24

  

The Statement of Motives clearly states such purpose and its provisions are directed so that 

PREPA may reach such goal.  Its purpose is not dealing with the employee and pensioner 

retirement fund situation as the plaintiffs purport. 

 Nevertheless, plaintiffs‟ claims that Act 4-2016 is unconstitutional because it impairs the 

PREPA employees and retirees pension funds require that we examine  criteria established 

through case law to analyze socioeconomic legislation contested under Section 7, Article II of 

the Commonwealth Constitution.  On this subject, two recent decisions by our Supreme Court 

are particularly relevant, Dominguez Castro v. ELA, extensively cited in this Judgment and 

where the constitutionality of Act 7-2009, dealing with the fiscal emergency, was confirmed; and 

Trinidad Hernández v. ELA, 188 DPR 828 (2013), which confirmed the constitutionality of Act 

3-2013 that reformed the retirement system and modified the pensions that Commonwealth 

employees will subsequently receive.  

                                                 
24

  We note here that the debts modified by the creditor agreement are obligations that, if breached, would negatively 

affect PREPA‟s credit. 
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 We must point out that in such cases there was a direct contractual relationship between 

the government and the plaintiffs, by virtue of the appointment of public employees whereby 

employment conditions and rights were established, which is not the case here.  Dominguez 

Castro examined the constitutionality of Act 7-2009 regarding the firing of thousands of public 

employees, while Trinidad Hernández examined the constitutionality of Act 3-2013, which 

reformed the public employee pension system.  In this second case, the act affected pension 

amounts, bonuses granted through special laws and terms governing retirement of employees 

who retire after such act became effective.  Even when a direct contractual relationship existed in 

those cases, the Supreme Court upheld the constitutional validity of the socioeconomic acts in 

question, under the prevailing state interest standard, to deal with an emergency similar to this 

case‟s: the government and its entities‟ fiscal crisis and protecting the general welfare.  Act 4-

2016, Article 2, Trinidad-Hernández, supra, pp. 836-837; Dominguez-Castro, supra, pp. 88-89.  

 We reiterate that this is not the case here, since the 1974 Trust was not signed with the 

plaintiffs directly, nor is Act 4 a law directed at modifying PREPA‟s retirement system.   Even 

so, we examine the contract impairment and equal protection claims. 

 As our Supreme Court has stated repeatedly, the Prevailing State Interest Power is the 

power acknowledged to be inherent to the State and is used to promote or protect public peace, 

morality, health and general welfare. Dominguez-Castro, page 36.  The state interest power is 

broad.  Therefore, when attempting to set limits to its scope, the circumstances and facts of each 

case must be considered.  Economic instability has been repeatedly recognized as a fact that 

weighs in defining the scope of government action under the prevailing state interest power. Id, 

page 37.  Thus, the legislature‟s broad authority to craft economic regulations that could result in 

impairment of contracts has been recognized, provided due process is guaranteed. Id. Defendini-
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Collazo v. ELA, 134 D.P.R. 28, 74 (1993). Such guarantee requires that the socioeconomic 

statute may not be unreasonable or arbitrary and the means employed must be rationally related 

with the interest that the legislation seeks to further.   In other words, the test to be employed is 

the reasonability test, similar to the rational nexus test used under equal protection of laws 

claims.  Domínguez, page 45. When the government is a contracting party, the scrutiny is more 

rigorous, so that the State‟s action cannot be exclusively in its own benefit.  That does not 

prevent the exercise of the prevailing state interest, but rather the public welfare and safety 

interest must be weighed against the interest in protecting contractual relationships.  Dominguez 

Castro, p. 81.   

 PREPA‟s bond degradation and its precarious financial situation have closed access to 

financial markets,  and left it in a state where it cannot cover its debts.
25

   Lack of liquidity and of 

access to financing jeopardize its existence and its key role as an instrument for the country‟s 

economic development.  In this evident emergency situation, the Executive and Legislative 

powers exercised their prevailing state interest authority and created the bill that became Act 4-

2016 to revitalize PREPA and give it a mechanism to return to financial markets, so it can 

recover liquidity and financial solvency.  A first step was to reduce its large debt through the 

Creditors‟ Agreement and approval of Act 4-2016 as a mechanism to enable a restructuring 

process and to establish payment instruments.   For this purpose, the act establishes a framework 

by creating PREPARC and the transition charge, among other measures.   It must be concluded 

that Act 4-2016‟s terms are directly related to the purposes for which it was created: deal 

particularly, although partially, with the debt that prevents PREPA from having access to the 

bond market and improve its liquidity and financial situation.  

                                                 
25

 See, Statement of Motives, p. 2, Purpose of the Law. 
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 Even assuming Act 4 impaired the contract between PREPA and the plaintiffs as to the 

pension fund, which we do not find, its validity would be sustained under the strictest test, 

because in addition to a real and substantial nexus, there is rational nexus to the prevailing state 

interest that is furthered. PREPA‟s revitalization and debt restructuring serves a general public 

interest, as its present financial condition not only harms its employees, but also affects all of us 

who live in Puerto Rico and the country‟s economic development.  

 Finally, we find that Act 4 does not violate equal protection of the law.  It does not create 

suspicious classifications among persons or groups related to  constitutionally protected 

categories or any fundamental rights, nor does it create a classification between the employees 

and pensioners and the bondholders or creditors. It creates a revitalization mechanism so PREPA 

can return to the capital markets.  

 Regarding the concern that the “competition” the transition charge and others may create 

in relation to PREPA‟s capacity to use more funds to pay the existing debt with the pension fund, 

we reiterate that Act 4 does not alter the priority of payments in the 1974 Trust, nor PREPA‟s 

authority to adopt measures that increase the general fund. PREPA is still obligated to pay its 

current expenses including its contribution to the pension fund. If PREPA can reduce part of its 

debt, reestablish its liquidity and improve its finances, it will be in a better position to continue 

paying its current expenses and contributions to the plaintiffs‟ pension plan. 

 * * * * * * * * * * *  

  

In sum, after examining the well-plead allegations in the amended complaint in the light 

most favorable to the plaintiffs, we conclude that the complaint must be dismissed as the 

contested legislation is valid, and the complaint thus does not set forth a claim upon which relief 

may be granted.   

Case:17-04780-LTS   Doc#:1486-1   Filed:07/19/19   Entered:07/19/19 20:57:54    Desc:
 Exhibit    Page 77 of 78



CERTIFIED TRANSLATION  

 I, Juan E. Segarra, USCCI #06-067/translator, certify that the foregoing is a true and accurate 

 translation, to the best of my abilities, of the document in Spanish which I have seen.            77 

V. 

  JUDGMENT  

 

 In light of the facts, the applicable law and the conclusions of law stated above: 

1. Act 4-2016 and the actions taken thereunder, including Restructuring Order entered by 

the Energy Commission and the Restructuring Resolution issued by PREPARC, are 

found constitutionally valid; 

2. PREPA and PREPARC‟s motion for Summary Judgment is granted, which the officers in 

their official capacity joined; 

3.  The Commonwealth‟s Motion to Dismiss is granted; 

4. The complaint against the Energy Commission is denied as it does not state a claim upon 

which relief may be granted, 

5. As a result of the foregoing, the complaint is dismissed in its entirety. 

In San Juan, Puerto Rico, this day of December 19, 2016.  
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Exhibit B 
 

Calculation of Transition Charge to Pay Fuel Line Lenders 
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Calculation Table1 
 

Claim Size/Treatment Amounts in 
dollars 

Tranche A 6,277,732,486 
Waiver and Support (Tranche A) 151,079,902 

RSA Total Tranche A 6,428,812,388   

Fuel Line 695,992,000 
Total Tranche A w/ Fuel Line 7,124,804,388 

Total Tranche A w/ Fuel Line % Higher than RSA 
Tranche A 

10.83% 

Transition Charge c/kWh 
 

Avg. Transition Charge (c/kWh) 3.99 
Avg. Transition Charge (c/kWh) w/ Fuel Line (1) 4.42 

Difference 0.43 
 

                                                 
1  The numbers and calculations provided in this table are purely illustrative in nature.  The actual size of any 

transition charge imposed to pay off the Fuel Line Lenders’ claims will change based on the actual terms of their 
treatment. 
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