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IN THE UNITED STATES BANKRUPTCY COURT 

FOR THE DISTRICT OF DELAWARE 

 

 

In re: 

 

TECHNIPLAS, LLC, et al., 

 

           Debtors.1 

 

Chapter 11 

 

Case No. 20-11049 (LSS) 

 

Jointly Administered 

 
Re: Docket No. 16 

 

NOTICE OF FILING OF REVISED STOCK AND ASSET PURCHASE AGREEMENT  

PLEASE TAKE NOTICE that on May 7, 2020, the above-captioned debtors and debtors 

in possession (the “Debtors”), filed the Motion of the Debtors for Orders (I)(A) Establishing 

Bidding Procedures; (B) Approving Bid Protections; (C) Establishing Procedures Relating to the 

Assumption or Assumption and Assignment of Certain Executory Contracts and Unexpired Leases, 

Including Notice of Proposed Cure Amounts; (D) Approving Form and Manner of Notice of all 

Procedures, Protections, Schedules, and Agreements; (E) Scheduling a Hearing to Consider Any 

Proposed Sale; and (F) Granting Certain Related Relief; and (II)(A) Approving Any Sale of 

Debtors’ Assets Free and Clear of Liens, Claims, Encumbrances, and Interests; (B) Authorizing 

the Assumption and Assignment of Certain Executory Contracts and Unexpired Leases in 

Connection with the Sale; and (C) Granting Related Relief [Docket No. 16] (the “Motion”).2 A 

proposed Stalking Horse Agreement (the “Proposed Stalking Horse Agreement”) was attached 

to the Motion as Exhibit C.  

                                                 
1 The Debtors in these chapter 11 cases, along with the last four digits of each Debtor’s federal tax identification 

number, include:  Techniplas, LLC (7921); DMP Monterrey Holdings, LLC (5888); DMP International Holdings, 

LLC (5922); Nyloncraft, Inc. (6035); Nyloncraft of Michigan, LLC (9613); DMP Exports Inc. (2366); Techniplas 

Finance Corp. (8207); WEIDPLAS North America, LLC (6945).  The address of the Debtors’ corporate headquarters 

is N44 W33341 Watertown Plank Road, Nashotah, Wisconsin 53058. 

2 Capitalized terms used herein but not otherwise defined shall have meanings ascribed to them in the Motion.  
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 PLEASE TAKE FURTHER NOTICE that the Debtors have revised the Stalking Horse 

Agreement to conform to changes to the proposed Bid Procedures Order made in response to 

discussions with other parties including the Official Committee of Unsecured Creditors and the 

Office of the United States Trustee.  The change to the Stalking Horse Agreement have been agreed 

by the Stalking Horse Bidder.  The Revised Stalking Horse Agreement (the “Revised Stalking 

Horse Agreement”) is attached hereto as Exhibit A. For the convenience of the Court and other 

interested parties, a blackline comparing the Revised Stalking Horse Agreement against the 

Proposed Stalking Horse Agreement is attached hereto as Exhibit B.   

 PLEASE TAKE FURTHER NOTICE that the Debtor intends to present the Revised 

Proposed Order at the hearing (the “Hearing”) scheduled for May 21, 2020 at 10:00 a.m. (ET). 

The Debtors reserve all rights to further revise the Revised Stock Asset Purchase Agreement prior 

to or during the Hearing.  

[Remainder of Page Intentionally Left Blank] 
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Dated: May 21, 2020 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Respectfully submitted, 

 

FOX ROTHSCHILD LLP  

 

/s/ Jeffrey M. Schlerf   

Jeffrey M. Schlerf (No. 3047) 

Carl D. Neff (No. 4895) 

Johnna M. Darby (No. 5153) 

Daniel B. Thompson (No. 6588) 

919 North Market Street, Suite 300 

Wilmington, DE 19801 

(302) 654-7444 

jschlerf@foxrothschild.com 

cneff@foxrothschild.com 

jdarby@foxrothschild.com 

danielthompson@foxrothschild.com 

 

David M. Turetsky (admitted pro hac vice) 

Andrew T. Zatz (admitted pro hac vice) 

Thomas E. MacWright (admitted pro hac vice) 

John J. Ramirez admitted (admitted pro hac vice) 

WHITE & CASE LLP 

1221 Avenue of the Americas 

New York, NY 10020 

(212) 819-8200 

david.turetsky@whitecase.com 

azatz@whitecase.com 

tmacwright@whitecase.com 

john.ramirez@whitecase.com 

 

Fan B. He (admitted pro hac vice) 

Robbie T. Boone Jr. (admitted pro hac vice) 

WHITE & CASE LLP 

200 South Biscayne Boulevard 

Suite 4900 

Miami, FL 33131 

(305) 371-2700 

fhe@whitecase.com 

robbie.boone@whitecase.com 

 

Proposed Counsel to Debtors and  

Debtors-in-Possession 

 

 

Case 20-11049-LSS    Doc 154    Filed 05/21/20    Page 3 of 3



Exhibit A  

Case 20-11049-LSS    Doc 154-1    Filed 05/21/20    Page 1 of 82



 

 

 
US 167744016v24 

 

AMENDED AND RESTATED STOCK AND ASSET PURCHASE AGREEMENT  

by and among  

TECHNIPLAS, LLC,  

DMP MONTERREY HOLDINGS, LLC,  

DMP INTERNATIONAL HOLDINGS, LLC 

NYLONCRAFT, INC. 

NYLONCRAFT OF MICHIGAN, LLC 

AND  

WEIDPLAS NORTH AMERICA, LLC,  

as the Sellers  

and  

TECHNIPLAS ACQUISITION CO, LLC,  

as the Buyer  

Dated as of May 21, 2020 
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AMENDED AND RESTATED STOCK AND ASSET PURCHASE AGREEMENT 

AMENDED AND RESTATED STOCK AND ASSET PURCHASE AGREEMENT, 

dated as of May 21, 2020 (this “Agreement”), by and among (i) Techniplas, LLC, a Delaware 

limited liability company (“Seller Parent”), DMP Monterrey Holdings, LLC, a Delaware limited 

liability company (“DMPM”), DMP International Holdings, LLC, a Delaware limited liability 

company (“DMPI”), Nyloncraft, Inc., an Indiana corporation (“NI”), Nyloncraft of Michigan, 

LLC, a Michigan limited liability company (“NM”), WEIDPLAS North America, LLC, a 

Delaware limited liability company (“WNA,”  together with Seller Parent, DMPM, DMPI, NI and 

NM, each a “Seller” and collectively, the “Sellers”), and (ii) Techniplas Acquisition Co, LLC, a 

Delaware limited liability company (the “Buyer”). 

RECITALS 

A. The Sellers directly and indirectly through their Subsidiaries, including the 

Transferred Subsidiaries (as defined below), are engaged in the business of (a) designing, 

engineering, manufacturing, marketing, selling and distributing (i) engineered custom injection 

molded plastic component parts, (ii) custom injection molded thermoplastic, thermoset and metal 

insert parts, (iii) custom injection molded thermoplastic and thermoset molding solutions, (iv) 

custom injection molded separation components of air and water in heating ventilation and cooling 

units, and (v) custom injection molded interior and exterior decorative parts, brake reservoirs and 

surge tanks and (b) using or implementing processes and technology for mold decorating and 

painting, microcellular injection molding, injection/compression and vacuum boost technology for 

purposes of designing, engineering and manufacturing the foregoing, in each case for automotive 

and industrial end markets (to the extent carried on by the Transferred Subsidiaries (as defined 

below) or carried on at the Facilities, the “Business”). 

B. Seller Parent owns all of the issued and outstanding equity interests of Techniplas 

Holdings 1, S.a.r.l. (“Techniplas Holdings”) and DMPM and DMPI collectively own all of the 

issued and outstanding equity interests of Dickten Servicios, S. de R.L. de C.V (“Dickten 

Servicios”) and DMP Monterrey, S. de R.L de C.V (“DMP Monterrey” and the equity interests of 

DMP Monterrey, Techniplas Holdings and Dickten Servicios being collectively referred to herein 

as the “Transferred Stock”) 

C. Seller Parent and the other Sellers filed voluntary petitions for relief under chapter 

11 of the United States Bankruptcy Code, 11 U.S.C. §§ 101-1532 (the “Bankruptcy Code”), in the 

United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court”) and are 

being jointly administered for procedural purposes as In re Techniplas, LLC, et. al., Case No. 20-

11049 (LSS) (collectively, the “Bankruptcy Case”).  

D. The Sellers are parties to that certain Senior Secured Superpriority Priming Debtor-

in-Possession Credit Facility (the “DIP Credit Agreement”), dated as of May 8, 2020, among Seller 

Parent, the other borrowers and guarantors party thereto, the lenders party thereto, and Wilmington 

Savings Fund Society, as agent (the “DIP Agent”). 
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E. The DIP Agent holds valid, binding and perfected first-priority senior secured 

priming liens (the “DIP Liens”) securing all of the DIP Credit Agreement Indebtedness on 

substantially all of the assets of Sellers (collectively, the “Encumbered Assets”). 

F. Buyer, on behalf of the DIP Term Lenders and the Prepetition Noteholders, desires 

to credit bid, for the benefit of and on behalf of the holders of the outstanding DIP Credit 

Agreement Indebtedness, an aggregate amount equal to one hundred five million ($105,000,000) 

(the “Credit Bid Amount”), comprised of (i) in the first instance, all outstanding DIP Credit 

Agreement Indebtedness as of the Closing Date, plus (ii) outstanding indebtedness under the 

Prepetition Notes in an amount such that the total amount in (i) and (ii) equals the Credit Bid 

Amount, pursuant to section 363(k) of the Bankruptcy Code, the Sale Procedures Order, and the 

Sale Order with respect to the assets that are Encumbered Assets (the “Credit Bid”). 

G. The Sellers desire to sell to the Buyer all of the Transferred Stock and Transferred 

Assets and transfer to the Buyer the Assumed Liabilities and the Buyer desires to purchase from 

the Sellers the Transferred Stock and Transferred Assets and assume the Assumed Liabilities in a 

sale authorized by the Bankruptcy Court pursuant to, inter alia, sections 105, 363 and 365 of the 

Bankruptcy Code, in accordance with the other applicable provisions of the Bankruptcy Code and 

the Federal Rules of Bankruptcy Procedure and the local rules for the Bankruptcy Court, all on the 

terms and subject to the conditions set forth in this Agreement and the Sale Order. 

H. The execution and delivery of this Agreement and the Sellers’ ability to 

consummate the transactions set forth in this Agreement are subject to, among other things, the 

entry of the Sale Order under, inter alia, sections 105, 363 and 365 of the Bankruptcy Code, as 

further set forth herein.  The Parties desire to consummate the proposed transaction as promptly as 

practicable after the Bankruptcy Court enters the Sale Order. 

AGREEMENT 

In consideration of the foregoing and the mutual covenants and agreements herein 

contained, and intending to be legally bound hereby, the Parties agree as follows: 

ARTICLE I. 

DEFINITIONS 

 Certain Defined Terms.  For purposes of this Agreement: 

“ABL Payment Amount” means an amount, payable in cash or by other form of 

consideration acceptable to Bank of America, N.A. in its sole discretion sufficient to satisfy in full 

all obligations owed under the Prepetition ABL Credit Agreement and under the DIP ABL Credit 

Agreement. 

“Accounts Receivable” means all trade accounts and notes receivable and other 

miscellaneous receivables of the Asset Sellers for the sale or other disposition of goods or services 

by the Business or otherwise arising out of the Business, other than any intercompany receivables.  

“Action” means any claim, action, suit, arbitration or proceeding by or before any 

Governmental Authority, other than an Avoidance Action. 
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“Affiliate” means, with respect to any Person, any other Person that directly, or 

indirectly through one or more intermediaries, controls, is controlled by, or is under common 

control with, such first Person, where “control,” “controlled by” and “under common control 

with,” means the possession, directly or indirectly, of the power to direct or cause the direction of 

the management and policies of a Person, whether through the ownership of voting securities, as 

trustee or executor, as general partner or managing member, by contract or otherwise. In the case 

of the Buyer, Affiliates shall include all the DIP Term Lenders and the Prepetition Noteholders. 

“Alternative Transaction” means the sale, transfer or other disposition, directly or 

indirectly, including through an asset sale, share sale, merger, amalgamation, liquidation or other 

similar transaction, including a plan of reorganization approved by the Bankruptcy Court, or 

resulting from the Auction, of a material portion of the Transferred Stock, the Transferred 

Subsidiaries or the Transferred Assets, in one transaction or a series of transactions with one or 

more Persons other than the Buyer or its Affiliates. 

“Ancillary Agreements” means, collectively, the agreements, instruments or 

certificates to be executed in connection with the transactions contemplated by this Agreement, 

including the Assignment Agreement and the IP Assignment Agreement. 

“Anti-Corruption Laws” means all Laws related to anti-bribery or anti-corruption 

(governmental or commercial) including, without limitation, the U.S. Foreign Corrupt Practices 

Act, the U.K. Bribery Act, and all applicable Laws enacted to implement the OECD Convention 

on Combating Bribery of Foreign Officials in International Business Transactions. 

“Antitrust Law” means the HSR Act, Foreign Competition Laws and any other 

competition, merger control or antitrust Law of any other applicable Law designed or intended to 

prohibit, restrict or regulate actions having the purpose or effect of monopolizing or restraining 

trade or lessening competition of any other country or jurisdiction, in each case, to the extent 

applicable to the transactions contemplated by this Agreement. 

“Asset Sellers” means NI, NM, WNA and, to the extent they own Transferred 

Assets, DMPM, DMPI and Seller Parent. 

“Auction” has the meaning set forth in the Sale Procedures Order. 

“Avoidance Actions” means any and all claims for avoidance, recovery, 

subordination or other relief of the Sellers or their estates under chapter 5 of the Bankruptcy Code 

or applicable state fraudulent conveyance, fraudulent transfer, or similar Laws. 

“Back-Up Bidder” has the meaning set forth in the Sale Procedures Order. 

“Business Day” means any day that is not a Saturday, a Sunday or other day on 

which banks are required by Law to be closed in the city of New York. 

“Business Employees” means all (i) Transferred Subsidiary Employees and (ii) 

individuals employed by Equity Sellers or any of their Subsidiaries immediately prior to the 

Closing Date who are not Transferred Subsidiary Employees and whose duties relate primarily to 
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the Business or the Transferred Assets as reasonably determined by Buyer, in each case, regardless 

of the company payroll on which such individuals are listed. 

“Buyer Material Adverse Effect” means any event, change, occurrence or effect 

that has or would reasonably be expected to materially and adversely affect  the ability of the Buyer 

to perform its obligations under this Agreement or the Ancillary Agreements or to consummate 

the transactions contemplated hereby or thereby. 

“Cash and Cash Equivalents” means all of Seller Parent’s and Asset Sellers’ cash 

(including petty cash and checks received on the Closing Date), checking account balances, 

marketable securities, short-term instruments, certificates of deposits, time deposits, bankers’ 

acceptances, commercial paper, security entitlements, securities accounts, commodity Contracts, 

commodity accounts, government securities and any other cash equivalents, whether on hand, in 

transit, in banks or other financial institutions, or otherwise held. 

“Code” means the Internal Revenue Code of 1986, as amended.  

“Competing Bid” means any bid contemplating an Alternative Transaction. 

“Contract” means any contract, agreement, lease, license, sublicense, sales order, 

purchase order, instrument, or other commitment, in each case, that is binding on any Person or 

any part of its assets or properties under applicable Law. 

“DIP ABL Credit Agreement” means that certain Superpriority Secured Debtor-In-

Possession Loan and Security Agreement to be entered into in connection with the Bankruptcy 

Case, by and among Seller Parent, Techniplas Finance Corp., NI, DMP Exports, Inc., DMPM, 

NM, WNA and DMPI, as borrowers, the lenders from time to time party thereto, and Bank of 

America N.A., as administrative agent. 

“DIP Credit Agreement Indebtedness” has the meaning set forth in the Financing 

Order. 

“DIP Term Lenders” means the lenders under the DIP Credit Agreement. 

“Employee Benefit Plans” means, other than any “multiemployer plan” (as defined 

in Section 3(37) of ERISA), each (i) “employee benefit plan” within the meaning of Section 3(3) 

of ERISA, whether or not subject to ERISA, (ii) other benefit and compensation plan, contract, 

policy, program, practice, arrangement or agreement, including pension, profit-sharing, savings, 

termination, executive compensation, phantom stock, change-in-control, retention, salary 

continuation, vacation, sick leave, disability, death benefit, insurance, hospitalization, medical, 

dental, life (including all individual life insurance policies as to which any Asset Seller or 

Transferred Subsidiary is an owner, a beneficiary or both), employee loan, educational assistance, 

fringe benefit, deferred compensation, retirement or post-retirement, severance, equity or equity-

based compensation, incentive and bonus plan, contract, policy, program, practice, arrangement 

or agreement and (iii) other employment, consulting or other individual agreement, plan, practice, 

policy, contract, program, and arrangement, in each case, (a) that is sponsored or maintained or 

contributed to by any Transferred Subsidiary or any of their ERISA Affiliates in respect of any 

current or former employees, directors, independent contractors, consultants or leased employees 
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of any Asset Seller engaged in the Business or Transferred Subsidiary or (b) with respect to which 

any Transferred Subsidiary has any Liability (including any such plan or arrangement formerly 

maintained by any Asset Seller or Transferred Subsidiary, including on account of any current or 

former ERISA Affiliates thereof). 

“Encumbrance” means any charge, claim, mortgage, lien, encumbrance, option, 

pledge or security interest. 

“Environmental Claim” means any action, cause of action, claim, suit, proceeding,  

Order, demand or notice by any Person alleging Liability (including Liability for investigatory 

costs, governmental response costs, remediation or clean-up or the costs thereof, natural resources 

damages, property damages, personal injuries, attorneys’ fees, fines or penalties) arising out of, 

based on, resulting from or relating to the presence, Release or threatened Release of, or exposure 

to any Hazardous Material. 

“Environmental Law” means any Law relating to pollution, the protection of, 

restoration or remediation of the environment or natural resources, or the protection of human 

health and safety (regarding exposure to Hazardous Material), including without limitation, the 

Comprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et. 

seq. (“CERCLA”), Clean Water Act, 33 U.S.C. § 1251 et seq.; Clean Air Act, 42 U.S.C. § 7401 

et. seq., Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et. seq.; and the Occupational 

Safety and Health Act, 29 U.S.C. § 651 et. seq., and similar laws in U.S. states and other countries, 

and including Laws relating to: (a) the exposure to, or Releases or threatened Releases of, 

Hazardous Material; (b) the presence, generation, manufacture, processing, labeling, distribution, 

use, transport, treatment, containment, storage, disposal, or handling of Hazardous Material; or (c) 

recordkeeping, notification, disclosure and reporting requirements respecting Hazardous Material 

or any other matter for which Liability is imposed under Environmental Law. 

“Environmental Permit” means any Permit required under or issued pursuant to any 

Environmental Law. 

“Equity Sellers” means Seller Parent, DMPM and DMPI. 

“ERISA” means the Employee Retirement Income Security Act of 1974, as 

amended. 

“ERISA Affiliate” means any corporation or other entity that is included in a 

controlled group of corporations within which the Sellers are also included, as provided in Section 

414(b) of the Code; or which is a trade or business under common control with the Sellers, as 

provided in Section 414(c) of the Code; or which constitutes a member of an affiliated service 

group within which the Sellers are also included, as provided in Section 414(m) of the Code. 

“Excluded Environmental Liabilities” means any Liability occurring or existing on 

or prior to the Closing Date (including any investigatory, corrective or remedial obligation) of any 

Asset Seller or any predecessor or Affiliate of any Asset Seller arising under Environmental Laws 

and relating to (a) the operation of the Business prior to the Closing, (b) any Excluded Asset, (c) 

any property, facility, or location other than the Facilities, or (d) any operations, events, conditions, 
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or circumstances occurring or existing on or prior to the Closing Date at any location including, 

without limitation, at the Facilities, including any Release, threatened Release, treatment, storage, 

disposal, or arrangement for disposal of or any exposure of any Person to Hazardous Materials 

occurring or existing on or prior to the Closing Date.  
 

“Facilities” means the plants of the Asset Sellers located at (a) 616 W. McKinley 

Avenue, Mishawaka, St. Joseph County, Indiana 64545, (b) 1640 E. Chicago Road, Jonesville, 

Michigan, 49250, (c) N44 W33341 Watertown Plank Road, Nashotah, Waukesha County, 

Wisconsin 53058, (d) DMP Monterrey, S. de R.L de C.V. – Blvd. TLC #200, Parque Industrial 

Stiva Aeropuerto, Apodaca, N.L., México, 66600 and (e) Rogelio Gonzalez Caballero #415, 

Parque Industrial Stiva Aeropuerto, Apodaca, N.L., México, 66600.  

“Final Order” means an Order of the Bankruptcy Court or any other court of 

competent jurisdiction entered by the clerk of the Bankruptcy Court or such other court on the 

docket in the Bankruptcy Case or the docket of such other court, which is and remains in full force 

and effect, has not been modified, amended, reversed, vacated or stayed and (a) as to which the 

time to appeal, petition for certiorari or move for a new trial, reargument or rehearing shall have 

expired and as to which no appeal, petition for certiorari or motion for new trial, reargument or 

rehearing shall then be pending or (b) if a timely appeal, writ of certiorari, new trial, reargument 

or rehearing thereof shall have been filed or sought, either (i) no stay of the Order shall be in effect, 

(ii) no motion or application for a stay of the Order shall be filed and pending or such motion or 

application shall have been denied, or (iii) if such a stay shall have been granted, then (A) the stay 

shall have been dissolved or (B) a final order of the district court or circuit court having jurisdiction 

to hear such appeal shall have affirmed the Order and the time allowed to appeal from such 

affirmance or to seek review or rehearing (other than a motion pursuant to Rule 60(b) of the Federal 

Rules of Civil Procedure) thereof shall have expired and the taking or granting of any further 

hearing, appeal or petition for certiorari shall not be permissible, and if a timely appeal of such 

district court or circuit court Order or timely motion to seek review or rehearing of such Order 

shall have been made, any appellate court having jurisdiction to hear such appeal or motion (or 

any subsequent appeal or motion to seek review or rehearing) shall have affirmed the district 

court’s (or lower appellate court’s) order upholding the Order of the Bankruptcy Court and the 

time allowed to appeal from such affirmance or to seek review or rehearing thereof shall have 

expired and the taking or granting of any further hearing, appeal or petition for certiorari shall not 

be permissible; provided, however, that the Buyer in its sole discretion may treat any Order for 

which a motion or application for a stay is filed or pending as a Final Order by affirmatively 

agreeing to such treatment in a writing signed by the Buyer. 

“Financing Order” means the Interim Financing Order (as defined in the DIP Credit 

Agreement) as it may be modified by the Final Financing Order (as defined in the DIP Credit 

Agreement). 

“Fraud” means an act in the making of a specific representation or warranty 

expressly set forth in Article III, committed by the party making such express representation or 

warranty, with intent to deceive another party, and to induce him, her or it to enter into this 

Agreement and requires: (a) an intentional false representation of material fact expressly set forth 

in the representations and warranties set forth in Article III; (b) actual knowledge that such 

representation is false (as opposed to any fraud claim based on constructive knowledge, negligent 
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or reckless misrepresentation or a similar theory); (c) a specific intention to induce the party to 

whom such representation was made to act or refrain from acting in reliance upon it; (d) causing 

that party, in justifiable reliance upon such false representation and with ignorance to the falsity of 

such representation, to take or refrain from taking action; and (e) causing such party to suffer 

damage by reason of such reliance. A claim for Fraud may only be made against the party 

committing such Fraud. 

“Fundamental Representations” means the representations and warranties set forth 

in Section 3.1, Section 3.2, Section 3.3(a), Section 3.4, Section 3.5 and Section 3.20. 

“GAAP” means United States generally accepted accounting principles as in effect 

on the date hereof. 

“Global Trade Laws” means the U.S. Export Administration Regulations; the U.S. 

International Traffic in Arms Regulations; the economic sanctions rules and regulations 

administered by the U.S. Treasury Department’s Office of Foreign Assets Control (“OFAC”); 

European Union (“E.U.”) Council Regulations on export controls; and other E.U. Council 

sanctions regulations, as implemented in E.U. Member States; and all Laws made under any of 

the foregoing, including other Laws related to economic sanctions or export and import control. 

“Governmental Authority” means any United States or non-United States national, 

federal, state or local governmental, regulatory or administrative authority, agency, court or 

commission or any other judicial or arbitral body, including the Bankruptcy Court. 

“Hazardous Material” means any petroleum, petroleum products and byproducts, 

or any material, substance, chemical, or waste (or combination thereof) that is listed, defined, 

designated, regulated or classified as hazardous, toxic, radioactive, a pollutant or a contaminant, 

or words of similar meaning or effect under any Environmental Law relating to pollution, 

hazardous or toxic waste, or protection of the environment, including without limitation asbestos, 

radon, urea-formaldehyde, explosives, polychlorinated biphenyls (“PCBs”) or substances 

containing PCBs, radioactive materials and Stachybotrys mold.  

“Intellectual Property” means all intellectual property and intellectual property 

rights, including all U.S. and foreign (a) trade names, trademarks and service marks, business 

names, corporate names, internet addresses, domain names, websites, URLs, social media accounts  

and web pages, trade dress, logos, slogans, design rights, and other similar designations of source 

or origin, together with the goodwill symbolized by any of the foregoing (“Trademarks”); (b) 

patents, patent applications, invention disclosures, and all related continuations, continuations-in-

part, divisionals, reissues, re-examinations, substitutions, and extensions thereof (“Patents”); (c) 

copyrights and copyrightable subject matter (whether registered or unregistered) (“Copyrights”); 

(d) rights in computer programs (whether in source code, object code, or other form) and software 

systems, algorithms, databases, compilations and data, technology supporting the foregoing, and 

all documentation, including user manuals and training materials, related to any of the foregoing 

(“Software”); (e) trade secrets and know-how, and all other inventions, proprietary processes, 

formulae, models, and methodologies; (f) all rights in the foregoing and in other similar intangible 

assets; (g) all applications and registrations for any of the foregoing and (g) all rights and remedies 

(including the right to sue for and recover damages) against past, present, and future infringement, 

misappropriation, or other violation relating to any of the foregoing. 
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“IRS” means the Internal Revenue Service of the United States. 

“Knowledge” with respect to the Sellers means the actual (but not constructive or 

imputed) knowledge of the persons listed in Section 1.1(c) of the Disclosure Schedules after 

reasonable inquiry but without any requirement to consult with any other Person. 

“Latest Balance Sheet” means the unaudited consolidated balance sheet of the 

Company Group, dated as of the Balance Sheet Date. 

“Law” means any statute, law, ordinance, regulation, rule, code, injunction, 

judgment, decree or order of any Governmental Authority. 

“Lease” means the Seller Leases and the Transferred Subsidiary Leases. 

“Leased Real Property” means the Seller Leased Real Property and the Transferred 

Subsidiary Leased Real Property. 

“Liability” means any debt, loss, claim, damage, demand, fine, judgment, penalty, 

liability or obligation (whether known or unknown, asserted or unasserted, absolute or contingent, 

accrued or unaccrued, liquidated or unliquidated, or due or to become due). 

“Material Adverse Effect” means any event, change, condition, occurrence or effect 

that individually or in the aggregate has had, or would reasonably be expected to have, individually 

or in the aggregate, a material adverse effect on the business, assets, financial condition or results 

of operations of the Business, including the Transferred Subsidiaries, Transferred Assets and 

Assumed Liabilities, taken as a whole; provided, that, any event, change, condition, occurrence or 

effect to the extent arising out of, attributable to or resulting from, alone or in combination, the 

following shall be deemed not to constitute a “Material Adverse Effect” and shall not be considered 

in determining whether a “Material Adverse Effect” has occurred: (i) general changes or 

developments in operating, business, regulatory or other conditions affecting  the industries in 

which the Business operates, (ii) changes in general domestic or foreign economic, social, political, 

financial markets (including changes in interest or exchange rates) or geopolitical conditions 

(including the existence, occurrence, escalation, outbreak or worsening of any hostilities, war, 

sabotage, police action, acts of terrorism, cyberterrorism or military conflicts, whether or not 

pursuant to the declaration of an emergency or war), (iii) natural disasters (including any effects 

of climate change), calamities, epidemics, pandemics or disease outbreaks (including the COVID-

19 virus to the extent they occurred before the date of this Agreement), (iv) changes in any 

applicable Laws, Orders or GAAP or interpretations thereof, (v) the execution, existence, 

performance, announcement, pendency or consummation of this Agreement or the transactions 

contemplated hereby or any communication by the Buyer or any of its Affiliates of its plans or 

intentions (including in respect of employees) with respect to the Business, (vi) the filing or 

pendency of the Bankruptcy Case, any Orders of, or action or omission approved by, the 

Bankruptcy Court (or any other Governmental Authority of competent jurisdiction in connection 

therewith) or any objections in the Bankruptcy Court to (1) this Agreement or any of the Ancillary 

Agreements or any of the transactions contemplated hereby or thereby, (2) the reorganization of 

the Sellers and any related plan of reorganization or disclosure statement, (3) the Sale Motion or 

(4) the assumption of any Transferred Contract or any actions approved by the Bankruptcy Court, 

(vii) any action taken by the Sellers or the Transferred Subsidiaries at the written request of Buyer 
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or that is required or permitted by this Agreement, (viii) the identity of Buyer or any of its Affiliates 

or any facts or circumstances relating to Buyer or any of its Affiliates, unless such identity, facts 

or circumstances are disclosed in writing by Sellers, (ix) any failure in and of itself, to achieve any 

budgets, projections, forecasts, estimates, plans, predictions, performance metrics or operating 

statistics (but, for the avoidance of doubt, not the underlying causes of any such failure to the 

extent such underlying cause is not otherwise excluded from the definition of Material Adverse 

Effect), (x) any action required to be taken under any Law or Order or any existing Contract by 

which any of the Transferred Subsidiaries (or any of their respective properties) is bound and (xi) 

any matter disclosed on the Disclosure Schedules or in any filings by the Sellers or their Affiliates 

with the Bankruptcy Court prior to the date of this Agreement; provided, however, that (a) changes 

or developments set forth in clauses (i), (ii), (iii) or (iv) may be taken into account in determining 

whether there has been or is Material Adverse Effect to the extent such changes or developments 

have a disproportionate impact on the Business, taken as a whole, relative to the other participants 

in the industries in which the Business operates (b) the escalation or worsening of epidemics, 

pandemics or disease outbreaks (including the COVID-19 virus) occurring after the date of this 

Agreement may be taken into account in determining whether there has been or is Material 

Adverse Effect and (c) insolvency, bankruptcy or similar proceedings with respect to any of the 

Transferred Subsidiaries may be taken into account in determining whether there has been or is a 

Material Adverse Effect (but, for the avoidance of doubt, not the underlying causes of any such 

insolvency, bankruptcy or similar proceedings to the extent such underlying cause is not otherwise 

excluded from the definition of Material Adverse Effect). 

“Order” means any award, writ, injunction, judgment, order or decree entered, 

issued, made, or rendered by any Governmental Authority. 

“Ordinary Course of Business” means the operation of the Business in the ordinary 

course consistent with past practice of the Sellers and Transferred Subsidiaries, as such practice 

and custom is, or may have been, modified as a result of the Bankruptcy Case, in each case subject 

to (a) the filing of the Bankruptcy Case, (b) any Orders of the Bankruptcy Court, and (c) the 

conduct of the Auction process as contemplated by the bidding procedures set forth in the Sale 

Procedures Order. 

“Owned Real Property” means the Seller Owned Real Property and the Transferred 

Subsidiary Owned Real Property, including all improvements and structures thereon and 

appurtenances belonging thereto. 

“Party” or “Parties” means, individually or collectively, the Buyer and the Sellers. 

“Permitted Encumbrance” means (a) statutory liens for current Taxes not yet due 

and payable or the validity or amount of which is being contested in good faith by appropriate 

proceedings, in each case for which adequate reserves have been established, (b) mechanics’, 

carriers’, workers’, repairers’ and other similar liens arising or incurred in the Ordinary Course of 

Business relating to obligations which are not yet due and payable by the Sellers or the Transferred 

Subsidiaries and which are not material liens on the Real Property, (c) with respect to the Real 

Property, minor survey exceptions, easement agreements and other customary title defects or 

irregularities, including all matters of record, that (i) do not, individually or in the aggregate, 

materially impair the value or the current use of such Real Property, (ii) were not incurred in 
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connection with any indebtedness and (iii) do not render title to the Real Property encumbered 

thereby unmarketable,  (d) as to any Lease, any Encumbrance affecting the interest of the landlord 

thereunder and not the interest of the tenant thereunder that do not, individually or in the aggregate, 

materially impair the value or current use of the leasehold interest under the Leases, (e) zoning, 

building codes and other land use Laws regulating the use or occupancy of the Owned Real 

Property or the activities conducted thereon which are imposed by any Governmental Authority 

having jurisdiction over the Owned Real Property which are not violated by the current use or 

occupancy of such Owned Real Property in any material respect, (f) any Encumbrances that will 

be removed or released by operation of the Sale Order, (g) any Encumbrances created by licenses 

granted in the Ordinary Course of Business in any Intellectual Property, (h) all DIP Liens and (i) 

any other Encumbrances not described in clauses (a) through (h) above created by the actions of 

Buyer or any of its Affiliates. 

“Person” means an individual, corporation, partnership, limited liability company, 

limited liability partnership, syndicate, person, trust, association, organization or other entity, 

including any Governmental Authority, and including any successor, by merger or otherwise, of 

any of the foregoing. 

“Prepetition ABL Credit Agreement” means that certain Loan and Security 

Agreement, dated as of April 29, 2015, by and among Seller Parent, Techniplas Finance Corp., 

NI, DMP Exports, Inc., DMPM, NM, WNA and DMPI, as borrowers, the lenders from time to 

time party thereto, and Bank of America N.A., as administrative agent. 

“Prepetition Notes” means the 10.000% senior secured notes due in 2020 issued 

under the Prepetition Notes Indenture. 

“Prepetition Noteholders” means the holders of the Prepetition Notes. 

“Prepetition Notes Indenture” means that certain Indenture, dated as of April 15, 

2015, entered into by and among Seller Parent and Techniplas Finance Group, as issuers, each of 

the Guarantors (as defined therein) and U.S. Bank National Association, a national banking 

association, as trustee, collateral agent, paying agent, transfer agent and registrar. 

“Real Property” means the Leased Real Property and the Owned Real Property. 

“Release” means any release, spill, emission, discharge, leaking, pouring, dumping, 

emptying, pumping, injection, deposit, disposal, dispersal, leaching or migration into the indoor 

or outdoor environment (including soil, ambient air, surface water, groundwater and surface or 

subsurface strata) or into or out of any property, including the migration of Hazardous Materials 

through or in the air, soil, surface water, groundwater or property. 

“Representatives” means, with respect to any Person, the officers, managers, 

directors, principals, employees, agents, auditors, advisors, bankers and other representatives of 

such Person. 

“Restricted Country” means any country or geographic region subject to 

comprehensive economic sanctions administered by OFAC or the E.U., which currently includes: 

Cuba, Iran, North Korea, Sudan, Syria, the Crimea region of Ukraine and Venezuela. 
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“Sale Hearing” means the hearing conducted by the Bankruptcy Court to approve 

the transactions contemplated by this Agreement. 

“Sale Procedures Order” means an order of the Bankruptcy Court, in form and 

substance reasonably acceptable to Buyer and Seller Parent that, among other things, approves (a) 

bidding procedures, (b) bid protections granted to the Buyer (if any), (c) the form and manner of 

notice of Auction(s), sale transaction(s), and Sale Hearing(s), and the conduct of the Auction, (d) 

the procedures for assumption and assignment of Contracts and Leases, (e) the date for Auction(s), 

if necessary, and Sale Hearing(s), and (f) affords Buyer the status of a party in interest in the 

Bankruptcy Cases. 

“Sale Order” means an Order of the Bankruptcy Court approving this Agreement 

and the transactions contemplated hereby, the form of which Order is attached hereto as Exhibit 

A, with such changes as may be required by the Bankruptcy Court that are in form and substance 

reasonably acceptable to the Buyer and the Seller Parent. 

“Seller Lease” means a lease, sublease, license, or other use or occupancy 

agreement with respect to the real property part of the Facilities to which an Asset Seller is a party 

as lessee, sublessee, tenant, subtenant or in a similar capacity. 

“Seller Leased Real Property” means the leasehold interests held by an Asset Seller 

under a Seller Lease (other than any Leases withdrawn pursuant to Section 2.6). 

“Straddle Period” means the portion of any taxable year that begins on or before 

and ends after the Closing Date. 

“Subsidiary” of any Person means any entity (a) of which 50% or more of the 

outstanding share capital, voting securities or other voting equity interests are owned, directly or 

indirectly, by such Person, (b) of which such Person is entitled to elect, directly or indirectly, at 

least 50% of the board of directors or similar governing body of such entity or (c) if such entity is 

a limited partnership or limited liability company, of which such Person or one of its Subsidiaries 

is a general partner or managing member or has the power to direct the policies, management or 

affairs. 

“Successful Bidder” shall have the meaning set forth in the Sale Procedures Order. 

“Tax Return” means any return, document, declaration, report, claim for refund, 

statement, information statement or other information or filing relating to Taxes, including any 

schedule or attachment thereto or amendment thereof, that is filed with or supplied to, or required 

to be filed with or supplied to, any Governmental Authority. 

“Taxes” means (a) any and all U.S. federal, state and local, foreign, and other taxes, 

charges, fees, duties, levies, tariffs, imposts, tolls, customs or other assessments, including all net 

income, gross income, gross receipts, sales, use, ad valorem, transfer, franchise, profits, branch 

profits, profit share, license, lease, service, service use, value added, unclaimed property, escheat, 

withholding, payroll, employment, fringe, fringe benefits, excise, estimated, severance, stamp, 

occupation, premium, property, windfall profits, wealth, net wealth, net worth, export and import 

fees and charges, registration fees, tonnage, vessel, deposits, or other taxes, fees, assessments, 
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customs, duties, levies, tariffs, imposts, tolls, or charges of any kind whatsoever imposed by any 

Governmental Authority, together with any interest, penalties, inflationary adjustments, additions 

to tax, fines or other additional amounts imposed thereon, with respect thereto, or related thereto, 

wherever and whenever imposed, (b) any and all liability for the payment of any items described 

in clause (a) above arising from, through, attributable to, or with respect to a place of business, 

permanent establishment, or a branch or as a result of being (or ceasing to be) a member of a fiscal 

unity, affiliated, consolidated, combined, unitary, or other similar group (or being included) in any 

Tax Return related to such group, (c) any and all liability for the payment of any amounts as a 

result of any successor or transferee liability, in respect of any items described in clause (a) or (b) 

above, and (d) any and all liability for the payment of any items described in clause (a) or (b) above 

as a result of, or with respect to, any express or implied obligation to indemnify any other Person 

pursuant to any tax sharing, tax indemnity or tax allocation agreement or similar agreement or 

arrangement with respect to taxes (in each case, other than any such agreement entered into in the 

Ordinary Course of Business the principal purpose of which is not to address taxes). 

“Transferred Contracts” means all Contracts and Seller Leases of each Asset Seller 

that are listed in Section 1.1(d) of the Disclosure Schedules (as modified pursuant to Section 2.6). 

“Transferred Subsidiaries” means DMP Monterrey, Techniplas Holdings and 

Dickten Servicios and each of their respective Subsidiaries listed on Section 1.1(a) of the 

Disclosure Schedules. 

“Transferred Subsidiary Benefit Plan” means each Employee Benefit Plan that is 

solely sponsored or maintained by a Transferred Subsidiary. 

“Transferred Subsidiary Employees” means all individuals employed by the 

Transferred Subsidiaries. 

“Transferred Subsidiary Lease” means a lease, sublease, license, or other use or 

occupancy agreement with respect to the real property to which a Transferred Subsidiary is a party 

as lessee, sublessee, tenant, subtenant or in a similar capacity. 

“Transferred Subsidiary Leased Real Property” means the leasehold interests held 

by a Transferred Subsidiary under a Transferred Subsidiary Lease. 

“Treasury Regulations” means the regulations promulgated by the U.S. Department 

of the Treasury pursuant to the Code. 

“Wind-Down Amount” means an aggregate amount to be used for wind-down 

purposes not to exceed $250,000, plus the amounts set forth in the Carve-Out (as defined in the 

Financing Order). 

“Wind-Down Amount Payment” means (i) if the Cash and Cash Equivalents as of 

the Closing are greater than the Wind-Down Amount, an amount equal to zero and (ii) otherwise,  

an aggregate amount equal to the Wind-Down Amount minus the amount of Cash and Cash 

Equivalents as of the Closing. 
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 Table of Definitions.  The following terms have the meanings set 

forth in the Sections referenced below: 

Definition Location 

 

Agreement ..................................................................Preamble  

Allocation ...................................................................Section 2.9  

Antitrust Authority .....................................................Section 6.5(a) 

Assignment Agreement ..............................................Section 2.8(b)(i) 

Assumed Employee Liabilities ..................................Section 2.3(a)(iii) 

Assumed Liabilities ...................................................Section 2.3(a) 

Balance Sheet Date ....................................................Section 3.6(a) 

Bankruptcy Court .......................................................Recitals  

Bidding Procedures Order Date  ................................Section 9.1(c)(x) 

Business .....................................................................Recitals  

Business Permits ........................................................Section 2.1(e) 

Buyer ..........................................................................Preamble 

Buyer Fundamental Representations .........................Section 8.2(a)(i) 

Closing .......................................................................Section 2.8(a) 

Closing Date...............................................................Section 2.8(a) 

Continuing Employees ...............................................Error! Reference source 

not found. 
Copyrights ..................................................................Section 1.1  

Credit Bid ...................................................................Recitals 

Credit Bid Amount .....................................................Recitals 

Cure Costs ..................................................................Section 2.3(a)(ii) 

Customer Contracts ....................................................Section 8.1(e) 

DIP Agent ..................................................................Recitals 

DIP Credit Agreement ...............................................Recitals  

DIP Lien .....................................................................Recitals 

Disclosure Limitations ...............................................Section 6.2(a)  

Disclosure Schedules .................................................ARTICLE III 

DMPI..........................................................................Preamble 

DMPM .......................................................................Preamble 

Encumbered Assets ....................................................Recitals  

Enforceability Exceptions ..........................................Section 3.2  

Excluded Assets .........................................................Section 2.2  

Excluded Liabilities ...................................................Section 2.4  

Excluded Plans ...........................................................Section 2.2(h) 

Expense Reimbursement Amount..............................Section 5.1(a) 

Foreign Benefit Plan ..................................................Section 3.10(h) 

HSR Act .....................................................................Section 3.3(a) 

Inventory ....................................................................Section 2.1(d) 

IP Assignment Agreement .........................................Section 2.8(b)(iii) 

Lease Consents to Assignment  .................................Section 3.12(c) 

Legal Restraint ...........................................................Section 7.1(a) 

Material Contract .......................................................Section 3.16  
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Material Customers ....................................................Section 3.21(a) 

Material Suppliers ......................................................Section 3.21(b) 

Outside Date...............................................................Section 9.1(b)(iv) 

Patents ........................................................................Section 1.1  

Permits .......................................................................Section 3.8(b) 

Petition Date...............................................................Section 2.3(a) 

Products......................................................................Section 3.22(a) 

Purchase Price ............................................................Section 2.7(a) 

Regulatory Concession ..............................................Section 6.5(c) 

Securities Act .............................................................Section 4.4  

Seller ..........................................................................Preamble  

Seller Customer Contracts .........................................Section 8.3(e) 

Seller Financial Statements ........................................Section 3.6(a) 

Seller Owned Real Property.......................................Section 3.12(a) 

Seller Parent ...............................................................Preamble  

Seller Return ..............................................................Section 7.3 

Sellers .........................................................................Preamble  

Software .....................................................................Section 1.1  

Trademarks ................................................................Section 1.1  

Transfer Taxes ...........................................................Section 7.1  

Transferred Assets .....................................................Section 2.1  

Transferred Plans .......................................................Section 2.1(k) 

Transferred Stock .......................................................Recitals  

Transferred Subsidiary Owned Real Property ...........Section 3.12(a) 

WARN .......................................................................Error! Reference source 

not found. 
 

ARTICLE II. 

PURCHASE AND SALE 

 Purchase and Sale.  Pursuant to sections 105, 363 and 365 of the 

Bankruptcy Code, upon the terms and subject to the conditions set forth in this Agreement and in 

the Sale Order, at the Closing, (i) the Asset Sellers shall sell, assign, transfer, convey and deliver 

to the Buyer all of the Asset Sellers’ right, title and interest as of the Closing Date in and to the 

Transferred Assets and assign to Buyer the Assumed Liabilities and (ii) the Equity Sellers shall 

sell, assign, transfer, convey and deliver to the Buyer all of the Equity Sellers’ right, title and 

interest as of the Closing Date in and to the Transferred Stock, and the Buyer shall purchase, 

acquire and accept the Transferred Stock from the Equity Sellers and the Transferred Assets from 

the Asset Sellers and assume the Assumed Liabilities.  “Transferred Assets” shall mean all right, 

title and interest of the Asset Sellers to or under the properties and assets of the Asset Sellers of 

every kind and description, wherever located, whether real, personal or mixed, tangible or 

intangible, relating to the Business, including all right, title and interest of the Asset Sellers in, to 

or under (but excluding in each case, any Excluded Assets): 

(a) all Transferred Contracts;  
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(b) all Seller Owned Real Property and Seller Leased Real Property (subject to 

Section 2.6), together in each case with the Asset Sellers’ right, title and interest in and to all 

structures, facilities or improvements located thereon and all easements, licenses, rights and 

appurtenances relating to such Real Property; 

(c) all machinery, equipment, furniture, furnishings, parts, spare parts, vehicles 

and other tangible personal property owned or leased (to the extent the underlying lease is a 

Transferred Contract) by the Asset Sellers related to the Business, including all such items located 

at the Facilities; 

(d) all raw materials, works-in-progress, finished goods, supplies, packaging 

materials and other inventories owned by the Asset Sellers related to the Business (the 

“Inventory”); 

(e) all Permits held by the Asset Sellers related to the Business (the “Business 

Permits”), but only to the extent such Permits may be transferred under applicable Law; 

(f) Cash and Cash Equivalents (other than Cash and Cash Equivalents in the 

amount of the Wind-Down Amount Payment), all bank accounts, all deposits (including 

maintenance deposits, customer deposits, and security deposits for rent, electricity, telephone or 

otherwise) or prepaid or deferred charges and expenses, including all lease and rental payments 

and insurance policies, that have been prepaid by any Asset Seller, and all Accounts Receivable, 

in each case, to the extent related to the Business; 

(g) any interest in or right to any refund, rebate or credit of Taxes that relate to 

the Transferred Assets, including (for the avoidance doubt) any such refund rebate or credit of a 

Tax that becomes payable or available to any Asset Seller in the future in respect of a Tax paid or 

incurred by the Buyer; 

(h) all Tax assets (including refunds, rebates or credits of Taxes, or other Tax 

benefits) relating to the Transferred Assets or the Asset Sellers;  

(i) all goodwill associated with the Transferred Assets, Transferred 

Subsidiaries or the Business; 

(j) all books and records related to the Business or to the extent related to the 

Transferred Assets, including copies of all materials described in Section 2.2(b)(ii);  

(k) all rights and obligations under or arising out of all insurance policies 

relating to the Business or any of the Transferred Assets or Assumed Liabilities (including returns 

and refunds of any premiums paid, or other amounts due back to any Asset Seller, with respect to 

any cancelled insurance policies);  

(l) all rights, claims and causes of action relating to any Transferred Asset or 

any Assumed Liability; 

(m) all of the rights and claims of the Asset Sellers available under the U.S. 

Bankruptcy Code, of whatever kind or nature, as set forth in sections 544 through 551, inclusive, 
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553, 558 and any other applicable provisions of the Bankruptcy Code, including with respect to 

trade obligations paid prior to the Petition Date, and any related claims and actions arising under 

such sections by operation of Law or otherwise, including any and all proceeds of the foregoing 

(such rights and claims not to be prosecuted by the Buyer or any other Person);  

(n) all Avoidance Actions of the Asset Sellers, including any and all proceeds 

of the foregoing;  

(o) all plants, offices and manufacturing, processing, distribution, storage, 

warehousing and other facilities of Asset Sellers or any of their Subsidiaries used (or held for use) 

in connection with the ownership or operation of the Business at Sellers’ or any of their 

Subsidiaries’ following facilities: Ankeny, Iowa and Auburn, Alabama, together with all 

equipment, machinery, vehicles, fixtures, supplies, furniture, leasehold improvements, and other 

personal, movable and mixed property of Sellers or any of their Subsidiaries exclusively related to 

such facilities, in each case to the extent set forth in Schedule 2.1(o) of the Disclosure Schedules; 

and 

(p) all assets under each Transferred Subsidiary Benefit Plan and each 

Employee Benefit Plan that is not an Excluded Plan (collectively, the “Transferred Plans”), 

together with all funding arrangements thereto (including all assets, trusts, insurance policies and 

administrative service Contracts), to the extent any such assets are attributable to the Business 

Employees. 

 Excluded Assets.  Notwithstanding anything contained in Section 

2.1 to the contrary, the Asset Sellers are not selling, transferring, assigning, conveying or 

delivering and the Buyer is not purchasing, any of the assets of the Asset Sellers set forth below, 

all of which shall be retained by the Asset Sellers (collectively, the “Excluded Assets”): 

(a) all assets expressly excluded or excepted from the definition of Transferred 

Assets pursuant to Section 2.1; 

(b) the Asset Sellers’ documents, written files, papers, books, reports and 

records (i) prepared in connection with this Agreement or the transactions contemplated hereby or 

relating to the Bankruptcy Case or (ii) that any Asset Seller is required by Law to retain; provided 

that, to the extent not prohibited by applicable Law or any of any Seller’s applicable privacy 

policies or contractual restrictions and to the extent materially relevant to the Transferred Assets, 

Assumed Liabilities, or the Business, Buyer shall be entitled to copies of all or any portions of 

such documents;  

(c) all accounting records and internal reports to the extent relating to the 

business activities of the Asset Sellers unrelated to the Business; 

(d) all rights, claims and causes of action relating to any Excluded Asset or any 

Excluded Liability; 

(e) shares of capital stock or other equity interests in any Subsidiary of Seller 

Parent or securities convertible into or exchangeable or exercisable for shares of capital stock or 

other equity interests in any Subsidiary of Seller Parent; 
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(f) all assets under each Employee Benefit Plan set forth on Section 2.2(f) of 

the Disclosure Schedules (collectively, the “Excluded Plans”), together with all funding 

arrangements related thereto (including all assets, trusts, insurance policies and administrative 

service Contracts); 

(g) the rejected Contracts; 

(h) all retainers or similar prepaid amounts paid to the accountants, attorneys, 

consultants, advisors, investment bankers or other professional service providers of the Sellers; 

(i) the assets of the Asset Sellers listed in Section 2.2(i) of the Disclosure 

Schedules; 

(j) except as set forth on Schedule 2.1(o) of the Disclosure Schedules, all 

plants, offices and manufacturing, processing, distribution, storage, warehousing and other 

facilities of Sellers or any of their Subsidiaries used (or held for use) in connection with the 

ownership or operation of the Business at Sellers’ or any of their Subsidiaries’ following facilities: 

Ankeny, Iowa and Auburn, Alabama, together with all equipment, machinery, vehicles, fixtures, 

supplies, furniture, leasehold improvements, and other personal, movable and mixed property of 

Sellers or any of their Subsidiaries exclusively related to such facilities;  

(k) the Cash and Cash Equivalents that are included in the Wind-Down 

Payment Amount, if any;  

(l) all Tax Returns of, with respect to, or related to the Transferred Assets or 

the Asset Seller (and all Tax books and records, including note papers and work papers, related 

thereto); provided that the Asset Sellers shall provide to the Buyer copies of any portions of such 

documents relating to the Transferred Assets or Assumed Liabilities; and 

(m) all rights of the Asset Sellers under this Agreement and the Ancillary 

Agreements. 

 Assumed Liabilities. 

(a) On the terms and subject to the conditions set forth herein and in the 

Confirmation Order and subject to the consummation of the Plan, effective as of the Closing, Buyer 

shall assume from the Asset Sellers (and from and after the Closing pay, perform, discharge, or 

otherwise satisfy in accordance with their respective terms), and the Asset Sellers shall irrevocably 

convey, transfer, and assign to Buyer, only the following Liabilities, in each case to the extent 

arising on or after the initial filing of the Bankruptcy Case (the “Petition Date”), without 

duplication (or such other time as set forth below) (the “Assumed Liabilities”): 

(i) all Liabilities of the Asset Sellers under the Transferred Contracts 

and the transferred Business Permits that become due or are to be performed on or after, or in 

respect of periods following, the Closing Date; 
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(ii) all cure costs required to be paid pursuant to section 365 of the 

Bankruptcy Code in connection with the assumption and assignment of the Transferred Contracts 

(the “Cure Costs”); 

(iii) all Liabilities (1) arising out of, resulting from, or relating to the 

Transferred Plans, including sponsorship thereof, and (2) assumed by the Buyer pursuant to 

Section 6.4 (collectively, the “Assumed Employee Liabilities”); 

(iv) all Liabilities relating to amounts required to be paid, or actions 

required to be taken or not to be taken, by the Buyer under this Agreement;  

(v) any and all Liabilities for accounts payable incurred in the Ordinary 

Course of Business arising from or related to the ownership or operation of the Business or the 

Transferred Assets from and after the Petition Date; and 

(vi)  all Liabilities incurred in the Ordinary Course of Business, solely 

to the extent associated with the Transferred Assets for the period beginning on the Petition Date 

(to the extent such Liabilities are outstanding as of the Closing). 

(b) Section 2.3(a) shall not limit any claims or defenses Buyer may have against 

any party other than the Asset Sellers.  The transactions contemplated by this Agreement shall in 

no way expand the rights or remedies of any third party against the Buyer or the Asset Sellers as 

compared to the rights and remedies that such third party would have had against the Asset Sellers 

or the Buyer absent the Bankruptcy Case or the Buyer’s assumption of such Assumed Liabilities.  

Other than the Assumed Liabilities, the Buyer is not assuming and shall not be liable for any 

Liabilities of the Asset Sellers. 

 Excluded Liabilities.  Buyer shall not assume, be obligated to pay, 

perform or otherwise discharge or in any other manner be liable or responsible for any Liabilities 

of, or Action against, the Asset Sellers or relating to the Transferred Assets, of any kind or nature 

whatsoever, whether absolute, accrued, contingent or otherwise, liquidated or unliquidated, due or 

to become due, known or unknown, currently existing or hereafter arising, matured or unmatured, 

direct or indirect, and however arising, whether existing on the Petition Date or arising thereafter 

as a result of any act, omission, or circumstances taking place prior to the Petition Date, other than 

the Assumed Liabilities (all such Liabilities that are not Assumed Liabilities being referred to 

collectively herein as the “Excluded Liabilities”), including but not limited to the following: 

(a) any and all Liabilities for Taxes related to or arising from or with respect to 

(i) the Transferred Assets, the Assumed Liabilities or the operation of the Business by the Asset 

Sellers, in each case that are incurred in, or attributable to, any taxable period, or portion thereof, 

ending on or prior to the Closing Date, including any such Taxes which are not due or assessed 

until after the Closing Date, (ii) any Transfer Taxes for which any Seller is responsible pursuant 

to Section 7.1 or (iii) the Excluded Assets or Excluded Liabilities; 

(b) any and all Liabilities of the Asset Sellers under any Contract of the Asset 

Sellers that is not a Transferred Contract whether accruing prior to, at, or after the Petition Date; 
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(c) any and all Liabilities resulting from the failure to comply with any 

applicable “bulk sales,” “bulk transfer” or similar Law; 

(d) any Liabilities of the Asset Sellers, other than Assumed Employee 

Liabilities, arising out of, resulting from or relating to (i) the employment or service or termination 

of employment or service, or the provision of compensation, severance, benefits or payments of 

any nature owed to any current or former employees, officers, directors or service providers of the 

Asset Sellers, whenever arising, (ii) the employment or termination of employment of any 

Business Employee by the Asset Sellers on or prior to the Closing, including any gratuity payment, 

severance, notice or other payment or benefit due on the termination of employment of any such 

Business Employee by the Asset Sellers at the Closing, (iii) any Excluded Plans, whenever arising, 

and (iv) Liabilities expressly retained by the Asset Sellers pursuant to Section 6.4; 

(e) any Liabilities of the Asset Sellers in respect of indebtedness for borrowed 

money, or guarantees thereof, of the Asset Sellers or any predecessors or Affiliates of Sellers; 

(f) any Liability to distribute to any Asset Seller’s shareholders (or other equity 

holders) or otherwise apply all or any part of the consideration received hereunder; 

(g) any and all Liabilities arising under any Environmental Law or with respect 

to Hazardous Materials or any other environmental matter and arising from or related to (i) the 

ownership or operation of the Business or the Transferred Assets on or before the Petition Date, 

(ii) any action or inaction of the Asset Sellers or any third party relating to the Business or 

Transferred Assets on or before the Petition Date, (iii) any formerly owned, leased or operated 

properties of the Asset Sellers that are not the Real Property, or (iv) any condition first occurring 

or arising on or before the Petition Date with respect to the Business or the Transferred Assets; 

(h) any and all Liability for: (i) costs and expenses incurred by the Asset Sellers 

or owed in connection with the administration of the Bankruptcy Case (including the U.S. Trustee 

fees, the fees and expenses of attorneys, accountants, financial advisors, consultants and other 

professionals retained by the Asset Sellers, and any official or unofficial creditors’ or equity 

holders’ committee and the fees and expenses of the post-petition lenders or the pre-petition 

lenders incurred or owed in connection with the administration of the Bankruptcy Case); (ii) all 

costs and expenses of the Asset Sellers incurred in connection with the negotiation, execution and 

consummation of the transactions contemplated under this Agreement; and (iii) all costs and 

expenses of the Asset Sellers arising out of or related to services, products or product or service 

warranties of the Asset Sellers or any predecessor(s) or Affiliate(s) of the Asset Sellers arising 

under any Contract that is not a Transferred Contract, to the extent provided, developed, designed, 

manufactured, marketed, sold or distributed prior to the Petition Date; 

(i) any and all Liabilities for Taxes of the Asset Sellers or any of their direct or 

indirect record holders or beneficial owners (including, for the avoidance of doubt, any such 

Liabilities arising out of the transactions contemplated by this Agreement); 

(j) any Liability of the Asset Sellers under this Agreement or the Ancillary 

Agreements;  
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(k) all accounts payable of Asset Sellers or any predecessors of Asset Sellers, 

except for Cure Costs payable by the Buyer pursuant to Section 2.6(a) and accounts payable 

assumed by the Buyer pursuant to Section 2.3(a)(ii) or 2.3(a)(v);  

(l) all Excluded Environmental Liabilities (regardless of whether such 

Liabilities accrue to the Asset Sellers or to the Buyer in the first instance); 

(m) except for Cure Costs payable by the Buyer as contemplated in Section 

2.6(a) and assumed by the Buyer pursuant to Section 2.3(a)(ii), all Liabilities of the Asset Sellers 

resulting from, caused by or arising out of, or which relate to, directly or indirectly, the conduct of 

the Asset Sellers (or any of their current or former officers, directors, employees or agents) 

anywhere or ownership or lease of any properties or assets or any properties or assets previously 

used by the Asset Sellers at any time, or other actions, omissions or events occurring prior to the 

Closing which (i) constitute, may constitute or are alleged to constitute a tort, breach of contract 

or violation of any Law or (ii) relate to any and all Actions against the Asset Sellers or their 

predecessors or Affiliates whether past, present, future, known or unknown, liquidated or 

unliquidated, accrued or unaccrued, pending or threatened; 

(n) all Liabilities of the Asset Sellers arising out of any Action commenced 

against any Asset Seller or any predecessor or Affiliate of any Asset Seller after the Closing to the 

extent arising out of or relating to any occurrence or event happening prior to the Closing; 

(o) all Liabilities of the Asset Sellers under any Transferred Contract which 

arises after the Closing but arises out of or relates to any breach that occurred prior to the Closing, 

excluding any Cure Costs; 

(p) all Liabilities of the Asset Sellers arising out of or relating to any 

infringement or misappropriation of, or other conflict with, the Intellectual Property of any third-

party to the extent arising out of or related to the conduct of the Business or any act or omission 

of the Asset Sellers or any predecessor or Affiliate of any Asset Seller prior to the Closing; 

(q) all Liabilities arising out of, or relating to, any indemnification obligations 

of the Asset Sellers, including indemnification obligations pursuant to supply agreements, service 

agreements, purchase agreements, leases and any other type of Contract that, in each case does not 

arise pursuant to a Transferred Contract, to the extent arising out of or related to the conduct of the 

Business or any act or omission of the Asset Sellers or any predecessor or Affiliates of the Asset 

Sellers prior to the Petition Date and Liabilities to indemnify, reimburse or advance amounts to 

any officer, director, employee or agent of the Asset Sellers; 

(r)  all Liabilities of any Asset Seller to any current, former or prospective 

shareholder or other equity interest holder of any Asset Seller, including all Liabilities of any Asset 

Seller related to the right to or issuance of any capital stock or other equity securities; 

(s) all Liabilities for any legal, accounting, investment banking, reorganization, 

restructuring (including bankruptcy administrative expenses), brokerage or similar fees or 

expenses incurred by the Asset Sellers in connection with, resulting from or attributable to the 

transactions contemplated by this Agreement, the Bankruptcy Case or otherwise; 
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(t) all Liabilities of the Asset Sellers or any predecessors of the Asset Sellers 

based upon such Person’s acts or omissions occurring after the Closing; 

(u) all Liabilities of the Asset Sellers to the Buyer, its Affiliates, and its 

Affiliate’ agents, advisors and representatives, whether under this Agreement, any Ancillary 

Agreement or otherwise; 

(v) all Liabilities pursuant to the Worker Adjustment and Retraining 

Notification Act or any similar state law (collectively referred to as “WARN”) with respect to 

individuals employed by the Asset Sellers or Transferred Subsidiaries, and whose employment 

with such Asset Sellers or Transferred Subsidiaries terminates prior to or upon the Closing; and 

(w) any Liability of the Asset Sellers or obligation to the extent relating to an 

Excluded Asset, including executory Contracts and unexpired Leases that are not Transferred 

Contracts; 

provided, that in the event of any direct conflict between the terms of Section 2.3 and this Section 

2.4, the terms of Section 2.3 will control. 

 Consents to Certain Assignments. 

(a) Notwithstanding anything in this Agreement or any Ancillary Agreement to 

the contrary, this Agreement and the Ancillary Agreements shall not constitute an agreement to 

transfer or assign any asset, permit, claim or right or any benefit arising thereunder or resulting 

therefrom if an attempted assignment thereof, without the consent of a third party, would constitute 

a breach or other contravention under any agreement or Law to which any Asset Seller is a party 

or by which it is bound, or materially and adversely affect the rights of the Asset Sellers or, upon 

transfer, the Buyer under such asset, permit, claim or right, unless the applicable provisions of the 

Bankruptcy Code permits and/or the Sale Order authorizes the assumption and assignment of such 

asset, permit, claim, or right irrespective of the consent or lack thereof of a third party.  To the 

extent that the assignment to Buyer of any such asset, permit, claim, or right pursuant to this 

Agreement is not permitted without the consent of a third party and such restriction cannot be, or 

is not, effectively overridden or canceled by the Sale Order or other related order of the Bankruptcy 

Court, the Parties shall use commercially reasonable efforts to obtain such consent prior to the 

Closing.  If, with respect to any such asset, permit, claim, or right, such consent is not obtained or 

such assignment is not attainable pursuant to the Bankruptcy Code or the Sale Order prior to the 

Closing, then such Transferred Asset shall not be transferred hereunder, and the Closing shall 

proceed with respect to the remaining Transferred Assets and the Sellers and Buyer shall, through 

the earlier of such time as such consent or assignment is so obtained and six (6) months following 

the Closing (or the remaining term of any such binding agreement or the closing of the Bankruptcy 

Case, if shorter), use their commercially reasonable efforts and shall cooperate to obtain any such 

consent and to resolve the impracticalities of assignment after the Closing. For the avoidance of 

doubt, the efforts contemplated by this Section 2.5(a) shall not include any obligation by any Seller 

or any of their respective Affiliates to pay money (advance or otherwise) to any third party or to 

incur out of pocket expenses unless Buyer funds such amounts. 

Case 20-11049-LSS    Doc 154-1    Filed 05/21/20    Page 28 of 82



 

 22 

 
US 167744016v24 

(b) Except with respect to Transferred Contracts and Business Permits that are 

governed by Section 2.6(c) below, if (i) notwithstanding the applicable provisions of Sections 363 

and 365 of the Bankruptcy Code and the Sale Order and the commercially reasonable efforts of 

the Sellers and Buyer, any consent is not obtained prior to Closing and as a result thereof the Buyer 

shall be prevented by a third party from receiving the rights and benefits with respect to a 

Transferred Asset intended to be transferred hereunder, (ii) any attempted assignment of a 

Transferred Asset would adversely affect the rights of the Asset Sellers thereunder so that the 

Buyer would not in fact receive all the rights and benefits contemplated, or (iii) any Transferred 

Asset is not otherwise capable of sale and/or assignment (after giving effect to the Sale Order and 

the Bankruptcy Code), then, in any such case, the Sellers shall, prior to the closing of the 

Bankruptcy Case and subject to any approval of the Bankruptcy Court that may be required and at 

the request of the Buyer, cooperate with Buyer in any lawful and commercially reasonable 

arrangement under which the Buyer would, to the extent practicable, obtain (for no additional cost 

or consideration) the economic claims, rights and benefits under such asset and assume the 

economic burdens and obligations with respect thereto in accordance with this Agreement, 

including by subcontracting, sublicensing or subleasing to the Buyer; provided, that Sellers’ 

cooperation obligations contemplated by this Section 2.5(a) shall not include any obligation by 

any Seller or any of their respective Affiliates to pay money (advance or otherwise) to any third 

party or to incur out of pocket expenses unless Buyer funds such amounts. Buyer shall cooperate 

with Sellers in order to enable Sellers to provide to Buyer the benefits contemplated by this Section 

2.5(b). Seller Parent shall as promptly as practicable pay to the Buyer when received all monies 

received by the Asset Sellers attributable to such Transferred Asset from and after the Closing 

Date and the Buyer shall indemnify and promptly pay the Asset Sellers for all Liabilities of the 

Asset Sellers associated with, arising or resulting from such arrangement. 

(c) To the extent that the Buyer has not obtained all of the Permits included in 

the Transferred Assets that are necessary for the Buyer to take title to all of the Transferred Assets 

at the Closing and to operate all aspects of the Business as of immediately following the Closing 

in a substantially similar manner in all material respects as it was operated by the Sellers 

immediately prior to the Closing, the Sellers shall, to the extent permitted by applicable Laws, use 

commercially reasonable efforts to maintain after the Closing such Permits that the Buyer 

reasonably requests, at the Buyer’s sole expense, until the earlier of the time the Buyer has obtained 

such Permits and six (6) months following the Closing (or the remaining term of any such Permit 

or the closing of the Bankruptcy Case, if shorter).   

 Assumption and Assignment of Certain Contracts. 

(a) Assumption and Assignment of Executory Contracts.  The Asset Sellers 

shall provide timely and proper written notice of the motion seeking entry of the Sale Order to all 

parties to any executory Contracts or unexpired leases to which any Asset Seller is a party that are 

Transferred Contracts and take all other actions necessary to cause such Contracts to be assumed 

by the Asset Sellers and assigned to Buyer pursuant to section 365 of the Bankruptcy Code to the 

extent that such Contracts are Transferred Contracts at Closing.  At the Closing, the Asset Sellers 

shall, pursuant to the Sale Order and the Assignment and Assumption Agreement(s), assume and 

assign to Buyer (the consideration for which is included in the Purchase Price), all Transferred 

Contracts that may be assigned by any such Seller to Buyer pursuant to sections 363 and 365 of 

the Bankruptcy Code.  At the Closing, Buyer shall (i) pay all Cure Costs by wire transfer of 
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immediately available funds to the account(s) designated in writing by the counterparties to the 

applicable Transferred Contracts unless otherwise agreed by such counterparty,  (ii) cure any and 

all other defaults and breaches under the Transferred Contracts and Assumed Leases so that such 

Contracts may be assumed by the applicable Seller and assigned to Buyer in accordance with the 

provisions of section 365 of the Bankruptcy Code and this Agreement, and (iii) assume, and 

thereafter in due course and in accordance with its respective terms pay, fully satisfy, discharge 

and perform all of the obligations under each Transferred Contract pursuant to section 365 of the 

Bankruptcy Code. 

(b) Excluding or Adding Transferred Contracts Prior to Closing.  Buyer shall 

have the right to notify the Sellers in writing of any Transferred Contract that it does not wish to 

assume or a Contract to which any Asset Seller is a party that Buyer wishes to add as a Transferred 

Contract up to one (1) Business Day prior to the Closing Date, and (i) any such previously 

considered Transferred Contract that Buyer no longer wishes to assume shall be automatically 

deemed removed from the Schedules related to Transferred Contracts and automatically deemed 

added to the Schedules related to Excluded Contracts, in each case, without any adjustment to the 

Purchase Price, and (ii) any such previously considered Excluded Contract that Buyer wishes to 

assume as a Transferred Contract shall be automatically deemed added to the Schedules related to 

Transferred Contracts, automatically deemed removed from the Schedules related to Excluded 

Contracts, and assumed by Sellers to sell and assign to Buyer, in each case, without any adjustment 

to the Purchase Price. 

(c) Non-Assignment.  Notwithstanding the foregoing, a Contract shall not be a 

Transferred Contract hereunder and shall not be assigned to, or assumed by, Buyer to the extent 

that such Contract (i) is rejected by a Seller or terminated by a Seller as permitted by Section 6.1 

or any other party thereto, or terminates or expires by its terms, on or prior to such time as it is to 

be assumed by Buyer as a Transferred Contract hereunder and is not continued or otherwise 

extended upon assumption or (ii) requires a Consent or Governmental Authorization (other than, 

and in addition to, that of the Bankruptcy Court) in order to permit the sale or transfer to Buyer of 

the applicable Seller’s rights under such Contract, and such Consent or Governmental 

Authorization has not been obtained prior to such time as it is to be assumed by Buyer as a 

Transferred Contract hereunder.  In addition, a Business Permit shall not be assigned to, or 

assumed by, Buyer to the extent that such Business Permit requires a Consent or Governmental 

Authorization (other than, and in addition to, that of the Bankruptcy Court) in order to permit the 

sale or transfer to Buyer of the applicable Seller’s rights under such Permit, and no such Consent 

or Governmental Authorization has been obtained prior to the Closing.  In the event that any 

Transferred Contract is deemed not to be assigned pursuant to clause (ii) of the first sentence of 

this Section 2.6(c), the Closing shall nonetheless take place subject to the terms and conditions set 

forth herein and, thereafter, through the earlier of such time as such Consent or Governmental 

Authorization is obtained and six (6) months following the Closing (or the remaining term of such 

Contract or the closing of the Bankruptcy Case, if shorter), Sellers and Buyer shall (A) use 

commercially reasonable efforts to secure such Consent or Governmental Authorization as 

promptly as practicable after the Closing and (B) cooperate in good faith in any lawful and 

commercially reasonable arrangement reasonably proposed by Buyer, including subcontracting, 

licensing, or sublicensing to Buyer any or all of any Seller’s rights and obligations with respect to 

any such Transferred Contract, under which (1) Buyer shall obtain (without infringing upon the 

legal rights of such third party or violating any Law) the economic rights and benefits (net of the 

Case 20-11049-LSS    Doc 154-1    Filed 05/21/20    Page 30 of 82



 

 24 

 
US 167744016v24 

amount of any related Tax costs imposed on Sellers or their respective affiliates) under such 

Transferred Contract with respect to which the Consent and/or Governmental Authorization has 

not been obtained and (2) Buyer shall assume any related burden (including the amount of any 

related Tax benefit obtained by Sellers or their respective affiliates) and obligation (including 

performance) with respect to such Transferred Contract.  Upon satisfying any requisite Consent or 

Governmental Authorization requirement applicable to such Transferred Contract after the 

Closing, such Transferred Contract shall promptly be transferred and assigned to Buyer in 

accordance with the terms of this Agreement. For the avoidance of doubt, the efforts contemplated 

by this Section 2.6(c) shall not include any obligation by any Seller to pay money (advance or 

otherwise) to any third party or to incur out of pocket expenses unless Buyer funds such amounts. 

 Consideration.   

(a) The aggregate consideration (the “Purchase Price”) for the sale and transfer 

of the Transferred Stock and the Transferred Assets from the Sellers to the Buyer shall consist of: 

(i) the Credit Bid Amount; 

(ii) the assumption of the Assumed Liabilities; 

(iii) the Wind-Down Amount, payment of which shall be payable by the 

Buyer at Closing by wire transfer of immediately available funds to the account(s) designated by 

the Sellers to the Buyer in writing in the amount of the Wind-Down Amount Payment; 

(iv) the amount of the ABL Payment Amount, payable by the Buyer at 

Closing by wire transfer of immediately available funds to the account(s) designated by Bank of 

America, N. A. in a payoff letter delivered to the Buyer at least 2 Business Days prior to Closing; 

and 

(v) the budgeted amounts (less actual amounts paid) for estate 

professionals from the Petition Date through the Closing Date as further described in the Financing 

Order and which are to be paid by the DIP Lenders, payable by the Buyer at Closing by wire 

transfer of immediately available funds to the account(s) designated by the Sellers to the Buyer in 

writing. 

(b) In accordance with Section 2.7(a), Buyer shall satisfy the Purchase Price at 

the Closing (i) as to the Credit Bid Amount by discharging Sellers, and Sellers shall be deemed to 

be discharged, from the DIP Credit Agreement Indebtedness in an aggregate amount equal to the 

Credit Bid Amount and (ii) as to the amounts set forth in Sections 2.7(a)(iii), 2.7(a)(iv) and 

2.7(a)(v), by wire transfer of immediately available funds to the accounts designated to the Buyer 

pursuant to such Sections. For the avoidance of doubt, any Encumbrance in favor of the holders 

of the outstanding DIP Credit Agreement Indebtedness on any asset that is not a Transferred Asset 

shall not be released and will continue to secure the remaining outstanding amount of the Credit 

Agreement Indebtedness). 
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 Closing. 

(a) The sale and purchase of the Transferred Stock and the Transferred Assets 

and the assumption of the Assumed Liabilities contemplated by this Agreement shall take place at 

a closing (the “Closing”) to be held by telephone conference and electronic exchange of documents 

(or, if the Parties agree to hold a physical closing, at the offices of White & Case LLP, located at 

1221 Avenue of the Americas, New York, New York 10020 at 10:00 a.m. New York Time on the 

second (2nd) Business Day following the satisfaction or, to the extent permitted by applicable Law, 

valid waiver of all conditions to the obligations of the Parties set forth in Article VII (other than 

such conditions as may, by their terms, only be satisfied at the Closing or on the Closing Date, but 

subject to the satisfaction or waiver of such conditions), or at such other place or at such other time 

or on such other date as the Sellers and the Buyer mutually may agree in writing.  The day on 

which the Closing takes place is referred to as the “Closing Date.” 

(b) At or prior to the Closing, the Sellers shall deliver or cause to be delivered 

to the Buyer: 

(i) the assignment and assumption agreement in a form reasonably 

acceptable to Seller Parent and the Buyer (the “Assignment Agreement”), duly executed by the 

applicable Sellers; 

(ii) the intellectual property assignment agreement in a form reasonably 

acceptable to Seller Parent and the Buyer (the “IP Assignment Agreement”), duly executed by the 

applicable Sellers; 

(iii) a copy of the Sale Order, as entered by the Bankruptcy Court; 

(iv) certificates evidencing the Transferred Stock, duly endorsed in 

blank (or with customary stock powers, duly executed by the Equity Sellers), or instruments of 

transfer reasonable and customary for the jurisdiction applicable to such Transferred Stock, in each 

case free and clear of all Encumbrances (except for Encumbrances under applicable securities 

Laws); 

(v) an IRS Form W-9 from each Seller duly executed by each such 

Seller; 

(vi) a duly executed certificate of a duly authorized officer of Seller 

Parent certifying the satisfaction of the conditions set forth in Section 8.3(a), Section 8.3(b), and 

Section 8.3(f);  

(vii) termination agreements for the agreements listed on Schedule 2.8(b) 

hereto; and  

(viii) all other material documents, instruments or writings of conveyance 

reasonably necessary to consummate the transactions contemplated by this Agreement.  

(c) At or prior to the Closing, the Buyer shall deliver or cause to be delivered 

to the Sellers: 
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(i) the Assignment Agreement, duly executed by the Buyer; 

(ii) the IP Assignment Agreement, duly executed by the Buyer; 

(iii) a duly executed certificate of an executive officer of the Buyer 

certifying the satisfaction of the conditions set forth in Section 8.2(a) and Section 8.2(b); and 

(iv) all other material documents, instruments or writings of conveyance 

reasonably necessary to consummate the transactions contemplated by this Agreement. 

 Tax Allocation.  The portion of the Purchase Price paid to any Seller 

(plus the applicable Assumed Liabilities and any other amounts, to the extent properly taken into 

account under the Code), shall be allocated among the applicable Transferred Assets and the 

applicable Transferred Stock (and, to the extent necessary under applicable Tax Law, to the assets 

of any applicable Transferred Subsidiary) in accordance with Section 1060 of the Code and the 

Treasury Regulations promulgated thereunder (any such allocation, an “Allocation”). A draft of 

each Allocation shall be prepared by the Buyer and delivered to the Sellers as promptly as 

reasonably practicable following the Closing Date. The Sellers shall promptly review such draft 

allocation and the Buyer shall consider the Sellers’ comments in good faith in preparing the final 

Allocation. The Buyer and the Sellers agree to, and to cause their respective Affiliates to, (a) timely 

file with each relevant Governmental Authority all forms and Tax Returns required to be filed in 

connection with the applicable Allocation, (b) be bound by the applicable Allocation for the 

purpose of determining Taxes and (c) prepare and file, and cause their respective Affiliates to 

prepare and file, all Tax Returns on a basis consistent with the applicable Allocation. 

 Exclusion of Transferred Assets or Transferred Subsidiaries.  At any 

time on or prior to the third (3rd) Business Day after the date of the Auction, the Buyer may, in its 

discretion by written notice to the Sellers, designate any of the Transferred Assets as additional 

Excluded Assets, which notice shall set forth in reasonable detail the Transferred Assets so 

designated; provided that there shall be no reduction in the Purchase Price if the Buyer elects to 

designate any Transferred Asset as an Excluded Asset. Notwithstanding any other provision 

hereof, the Liabilities of the Asset Sellers under or related to any Transferred Asset excluded under 

this paragraph will constitute Excluded Liabilities. 

 Withholding.  Notwithstanding anything in this Agreement to the 

contrary, the Buyer and any Affiliate or agent of the Buyer shall be entitled to deduct and withhold 

from any amount (or portion thereof) payable under this Agreement such Taxes required to be 

deducted and withheld from such amount under the Code or any other applicable provision of U.S. 

or foreign Tax Law.  The Buyer shall use commercially reasonably efforts to provide the Sellers 

notice of any amounts it intends to withhold at least five (5) days prior to Closing. The Buyer and 

Sellers shall work together in good faith to minimize any withholding.  To the extent that any 

amounts are so deducted or withheld, such deducted and withheld amounts shall be treated for all 

purposes of this Agreement as having been paid to the Person in respect of which such deduction 

and withholding was made. 
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ARTICLE III. 

REPRESENTATIONS AND WARRANTIES OF THE SELLERS 

Except as set forth in the Disclosure Schedules to be delivered to the Buyer in accordance 

with Section 6.14 (collectively, the “Disclosure Schedules”), each of the Sellers jointly and 

severally represents and warrants to the Buyer as follows: 

 Organization.  Each Seller and each Transferred Subsidiary (a) is an 

entity duly incorporated or organized, validly existing and in good standing under the Laws of the 

jurisdiction of its incorporation or organization, as applicable, (b) has all requisite corporate (or 

equivalent) power and authority to own and operate its properties and to carry on its businesses as 

now conducted, subject to the provisions of the Bankruptcy Code, and (c) is qualified to do 

business and is in good standing (or its equivalent) in every jurisdiction in which the Transferred 

Assets, Assumed Liabilities or the operation of the Business as it is now being conducted requires 

it to qualify, except where the failure to be so qualified would not reasonably be expected to have 

a Material Adverse Effect. 

 Authority.  Subject to required Bankruptcy Court approvals, (a) each 

Seller has the corporate (or equivalent) power and authority to execute and deliver this Agreement 

and each of the Ancillary Agreements to which it will be a party, to perform its obligations 

hereunder and thereunder and to consummate the transactions contemplated hereby and thereby, 

(b) the execution, delivery and performance by such Seller of this Agreement and each of the 

Ancillary Agreements to which it will be a party and the consummation by such Seller of the 

transactions contemplated hereby and thereby have been duly and validly authorized by all 

necessary corporate (or equivalent) action and (c) this Agreement has been, and upon its execution 

each of the Ancillary Agreements to which such Seller will be a party will have been, duly executed 

and delivered by such Seller and, assuming due execution and delivery by each of the other parties 

hereto and thereto, this Agreement constitutes, and upon its execution each of the Ancillary 

Agreements to which such Seller will be a party will constitute, the legal, valid and binding 

obligations of such Seller, enforceable against such Seller in accordance with their respective 

terms, except as enforcement may be limited by applicable bankruptcy, insolvency, reorganization, 

fraudulent conveyance, moratorium or similar Laws affecting creditors’ rights generally and by 

general principles of equity (regardless of whether considered in a proceeding in equity or at law) 

(the “Enforceability Exceptions”). 

 No Conflict; Required Filings and Consents. 

(a) Except as set forth in Section 3.3(a) of the Disclosure Schedules and 

assuming that (w) requisite Bankruptcy Court approvals are obtained, (x) the notices, 

authorizations, approvals, Orders, permits or consents set forth in Section Section 3.3(b) of the 

Disclosure Schedules are made, given or obtained (as applicable), (y) the requirements of the HSR 

Act and any other applicable antitrust, competition or merger control Laws promulgated by any 

Governmental Authority (“Foreign Competition Laws”) are complied with, and (z) any filings 

required by any applicable federal or state securities or “blue sky” Laws are made, the execution, 

delivery and performance by the Sellers of this Agreement and the consummation by the Sellers 

of the transactions contemplated hereby, do not: (i) violate the certificate of formation, limited 

liability company agreement or equivalent organizational documents of the Sellers or the 
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Transferred Subsidiaries; (ii) violate any Law applicable to the Sellers or the Transferred 

Subsidiaries or by which any Transferred Asset or any property or asset of the Transferred 

Subsidiaries is bound; or (iii) result in any breach of, constitute a default (or an event that, with 

notice or lapse of time or both, would become a default) under, create in any party thereto the right 

to terminate or cancel, or require any consent under, or result in the creation or imposition of any 

Encumbrance (other than a Permitted Encumbrance) on any Transferred Asset or any of the 

Transferred Subsidiaries under, any Contract listed in Section 3.16 of the Disclosure Schedule; 

except, in the case of clauses (ii) and (iii), for any such violations, breaches, defaults or other 

occurrences that are not material to Seller Parent and its Subsidiaries taken as a whole.  

(b) Except as set forth in Section 3.3(b) of the Disclosure Schedules, no Seller 

nor any Transferred Subsidiary is required to file, seek or obtain any notice, authorization, 

approval, Order, permit, or consent of or with any Governmental Authority in connection with the 

execution, delivery and performance by the Sellers of this Agreement or the consummation by the 

Sellers of the transactions contemplated hereby, except (i) requisite Bankruptcy Court approvals, 

(ii) any filings required to be made under the HSR Act and any applicable Foreign Competition 

Laws, (iii) such filings as may be required by any applicable federal or state securities or “blue 

sky” Laws, (iv) where failure to obtain such consent, approval, authorization or action, or to make 

such filing or notification is not material to Seller Parent and its Subsidiaries taken as a whole, or 

(v) as may be necessary as a result of any facts or circumstances relating to Buyer or any of its 

Affiliates. 

 Transferred Assets. 

(a) Each Asset Seller, as applicable, has indefeasible title to, and owns and 

possesses all rights and interests in, including the right to use, each of the material Transferred 

Assets, or with respect to material leased Transferred Assets, valid leasehold interests in, or with 

respect to such material licensed Transferred Assets, valid licenses to use. 

(b) This Agreement and the instruments and documents to be delivered by the 

Sellers to the Buyer at the Closing shall be adequate and sufficient, in all material respects, to 

transfer (i) Asset Sellers’ entire right, title and interest in and to the Transferred Assets and subject 

to the terms hereof (including Section 2.4(a)) and (ii) to the Buyer, good title to the Transferred 

Assets, free and clear of all Encumbrances (other than Permitted Encumbrances), subject in each 

case to entry of the Sale Order. 

 Transferred Subsidiaries. All of the outstanding shares of capital 

stock of (or comparable interest in) each Transferred Subsidiary (i) are owned directly or indirectly 

by Seller Parent, (ii) are as of the date hereof free and clear of any Encumbrance (other than 

Permitted Encumbrances and other than restrictions on transfer of unregistered securities arising 

under applicable federal, state or foreign securities Laws) and will be as of the Closing Date free 

and clear of any Encumbrance (other than Encumbrances those created by Buyer or arising out of 

ownership of the Transferred Stock by Buyer and other than restrictions on transfer of unregistered 

securities arising under applicable federal, state or foreign securities Laws) and (iii) have been 

validly issued and are fully paid and, as applicable, non-assessable.  Section 3.5(a) of the 

Disclosure Schedules lists all of the Transferred Subsidiaries and the outstanding shares of capital 

stock or voting securities of, or other equity securities therein and, in each case, the owner(s) 
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thereof.  There are no options, warrants, convertible securities or other rights, agreements, 

arrangements or commitments relating to the Transferred Stock (other than this Agreement and 

any other agreement entered into in connection with the Bankruptcy Case) obligating any Seller 

or any Transferred Subsidiary to issue or sell any shares of capital stock of, or any other 

comparable interest in, a Transferred Subsidiary (other than this Agreement and any other 

agreement entered into in connection with the Bankruptcy Case).  No Transferred Subsidiary owns, 

directly or indirectly, any capital stock, membership interest, partnership interest, joint venture 

interest or other equity interest in any other Person (other than a Transferred Subsidiary).  There 

are no voting trusts or other agreements or understandings with respect to the equity interests of 

the Transferred Subsidiaries.  None of the Transferred Subsidiaries have entered into silent 

partnership agreements granting the silent partner entitlements to its proceeds.   

 Financial Statements; No Undisclosed Liabilities. 

(a) The audited consolidated balance sheets of Seller Parent as of December 

31, 2019 and 2018, together with the related consolidated statements of income, stockholders’ 

equity and cash flows ended December 31, 2019 and 2018, and (ii) the unaudited consolidated 

balance sheets of Seller Parent as of March 31, 2020 (the “Balance Sheet Date”), together with the 

related unaudited interim consolidated statements of income, stockholders’ equity and cash flows 

for the three months ended March 31, 2020 (the “Seller Financial Statements”) have been prepared 

in accordance with GAAP applied on a consistent basis throughout the periods involved (except 

as may be indicated in the notes thereto) and fairly present in all material respects the consolidated 

financial position of the Seller Parent and its Subsidiaries and the Business at the respective dates 

thereof and the results of their operations and cash flows for the periods indicated (subject, in each 

case, to normal year-end adjustments). 

(b) No Seller nor any of the Transferred Subsidiaries has any Liabilities in 

respect of the Business, required by GAAP to be disclosed or reflected on or reserved against a 

consolidated balance sheet (or the notes thereto) of Seller and the Transferred Subsidiaries, except 

for Liabilities (i) reflected or reserved against in the Seller Financial Statements, (ii) incurred in 

the Ordinary Course of Business since the Balance Sheet Date, (iii) that are Excluded Liabilities, 

(iv) incurred in connection with the transactions contemplated by this Agreement or arising from 

the commencement of the Bankruptcy Case, (v) that have not had, or would not reasonably be 

expected to have, a Material Adverse Effect and (vi) arising from performance obligations under 

any Contract. 

 Absence of Certain Changes or Events.  Since the Balance Sheet 

Date through the date of this Agreement, there has not been any event, change, condition, 

occurrence or effect that, individually or in the aggregate, has had, or would be reasonably 

expected to have, a Material Adverse Effect. Without limiting the generality of the foregoing, 

except (x) for the solicitation of, discussions and negotiations with, presentations and provision of 

other diligence to and similar engagement with other potential bidders for the Transferred Assets, 

the negotiation and execution of this Agreement, (y) for the preparation and commencement of the 

Bankruptcy Case and Sellers’ debtor-in-possession financing in the Bankruptcy Case, or (z) as set 

forth on Section 3.7 of the Disclosure Schedules or as expressly contemplated by this Agreement, 

from the Balance Sheet Date until the date hereof, no Seller nor any Transferred Subsidiary has: 
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(a) amended or modified the certificate of incorporation or bylaws (or other 

organizational or governance documents) of any Seller or Transferred Subsidiary; 

(b) (i) made or granted any material cash compensation increase to any former 

or current employee receiving (before or after such increase) base compensation in excess of 

$300,000 per annum, except in the Ordinary Course of Business or pursuant to agreements listed 

on Section 3.7 of the Disclosure Schedules or any Transferred Plan, or (ii) increased the benefit 

required under any material Employee Benefit Plan, adopted any new material Employee Benefit 

Plan or terminated any existing material Employee Benefit Plan, except for increases in benefits 

under existing Employee Benefit Plans in the Ordinary Course of Business and except as approved 

by the Bankruptcy Court with respect to the Sellers generally; 

(c) adopted a plan of liquidation, dissolution, merger, consolidation or other 

reorganization, other than in the Bankruptcy Case; 

(d) made any change in its accounting methods, principles or practices that 

would be material to the Business, taken as a whole, except as may be required by GAAP, the 

Code or applicable Law or in connection with the Bankruptcy Case; 

(e) made any acquisition of all or substantially all of the assets, properties, 

capital stock or business of any other Person, whether by merger, stock or asset purchase;  

(f) solely with respect to the Transferred Subsidiaries, Transferred Assets or 

the Business, changed, made or revoked any Tax election, changed any method of accounting with 

respect to Taxes, filed any amended Tax Return, surrendered or compromised any right to claim a 

Tax refund, settled or compromised any claim, notice, audit, assessment or other proceeding 

related to Taxes, entered into any agreement affecting any Tax Liability or any refund or filed any 

request for rulings or special Tax incentives with any Governmental Authority, entered into any 

Tax allocation, sharing or indemnity agreement (in each case, if the subject matter thereof 

primarily related to Taxes), or extended or waived the statute of limitations period applicable to 

any Tax or Tax Return; or 

(g) agreed or committed in writing to do any of the foregoing. 

 Compliance with Law; Permits. 

(a) The Business is being conducted in material compliance with, and Sellers 

and the Transferred Subsidiaries have in all material respects complied with, all applicable Laws 

relating to the operation of the Business and the Transferred Assets taken as a whole.  There are 

no pending or, to the Knowledge of the Sellers, threatened, claims or investigations from any 

Governmental Authority relating to any material non-compliance of the Business, the Transferred 

Subsidiaries or the Transferred Assets, except, for any such claim that would not reasonably be 

expected to have a Material Adverse Effect. 

(b) The Asset Sellers and the Transferred Subsidiaries are in possession of all 

material permits, licenses, franchises, approvals, certificates, consents, waivers, concessions, 

exemptions, orders, registrations, notices or other authorizations of any Governmental Authority 

(the “Permits”) necessary for them to own, lease and operate their assets and properties and to 
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carry on the Business as currently conducted, except as would not reasonably be expected to have 

a Material Adverse Effect.  All material Permits held by the Asset Sellers and the Transferred 

Subsidiaries: (i) are valid and in full force and effect and no Asset Seller or Transferred Subsidiary 

is in default under, or in violation of, any such Permit, except for such defaults or violations which 

would not reasonably be expected, individually or in the aggregate, to have a Material Adverse 

Effect and no suspension or cancellation of any such Permit is pending (other than pursuant to its 

terms) or, to Sellers’ Knowledge, threatened and (ii) subject to entry of the Sale Order, each such 

Permit may be transferred or reissued to the Buyer in accordance with this Agreement and without 

the approval of any Person (other than the Bankruptcy Court). 

 Litigation.  Except for the Bankruptcy Case, and any Order entered 

in the Bankruptcy Case, there is not, as of the date hereof, any Action by or against any Transferred 

Subsidiary in connection with the Business pending, or to the Knowledge of the Sellers, threatened 

other than any Action pursuant to which no injunctive or equitable relief is sought and where the 

monetary damages are covered by insurance or would not reasonably be expected to have a 

Material Adverse Effect.  

 Employee Benefit Plans. 

(a) With respect to the Employee Benefit Plans, (i) each of the Employee 

Benefit Plans has been operated and administered in all material respects in accordance with 

applicable Law and administrative or governmental rules and regulations, including ERISA, the 

Patient Protection and Affordable Care Act and the Code, and with any applicable collective 

bargaining agreement and all other agreements or instruments applicable to any Employee Benefit 

Plan, (ii) there is no material Action pending or, to the Knowledge of the Sellers, threatened in 

writing by, on behalf of or against any Employee Benefit Plan or any administrator or fiduciary 

thereof (other than routine claims for benefits), nor, to the Knowledge of the Sellers, is there any 

basis for such action, suit or claim. 

(b) Each Employee Benefit Plan intended to be “qualified” within the meaning 

of Section 401(a) of the Code has received a favorable determination or opinion letter as to such 

qualification from the IRS and, to the Knowledge of the Sellers, has, in operation, been qualified 

under the Code from the effective date of such Employee Benefit Plan.  To the Knowledge of the 

Sellers, no event has occurred, either by reason of any action or failure to act, which would 

reasonably be expected to cause the loss of any such qualification. 

(c) To the Knowledge of the Sellers, none of the Sellers or any of their ERISA 

Affiliates has ever maintained, sponsored, contributed to, or had an obligation to maintain, sponsor 

or contribute to, or has any Liability with respect to (i) a “defined benefit plan,” as defined in 

Section 3(35) of ERISA, (ii) a plan subject Title IV of ERISA or Sections 412 or 430 of the Code 

or to the minimum funding standards of Section 302 of ERISA, or (iii) a “multiemployer plan,” as 

defined in Section 3(37) of ERISA. 

(d) To the Knowledge of the Sellers, no Seller, not any ERISA Affiliate of any 

Seller, provides, nor have they ever provided, coverage under any welfare plan, as defined in 

Section 3(1) of ERISA, with respect to, life insurance, disability, medical, dental, prescription 

drugs or accidental death or dismemberment to any of their former employees, other than any 

Case 20-11049-LSS    Doc 154-1    Filed 05/21/20    Page 38 of 82



 

 32 

 
US 167744016v24 

continuation coverage which any such former employee may have purchased at his or her own 

expense. 

(e) The execution, delivery and performance of this Agreement and the 

consummation of the transactions contemplated by this Agreement will not, alone or in 

combination with any other event, (i) entitle any Business Employee to any material payment 

(including severance pay, unemployment compensation or any other compensation), (ii) accelerate 

the time of payment or vesting, or materially increase the amount of compensation due to any 

Business Employee, (iii) cause any individual to accrue or receive additional material benefits, 

service or accelerated rights to payment of benefits under any Employee Benefit Plan or 

employment agreement, (iv) directly or indirectly cause the Sellers or any ERISA Affiliate of the 

Sellers to transfer or set aside any assets to fund or otherwise provide for benefits for any 

individual, or (v) result in any payment or benefit that would constitute an “excess parachute 

payment” (as such term is defined in Section 280G(b)(1) of the Code) or subject any Person to 

Liability for Tax under Section 4999 of the Code or cause the loss of deduction to any Transferred 

Subsidiary or Asset Seller under Section 280G of the Code. 

(f) Each Employee Benefit Plan that is a “nonqualified deferred compensation 

plan” within the meaning of Section 409A(d)(1) of the Code and any award thereunder, in each 

case that is subject to Section 409A of the Code, (i) has at all times been operated in material 

compliance in all respects with Section 409A of the Code and all applicable IRS guidance 

promulgated thereunder, and (ii) either (A) has at all times been in a form which materially 

complies with the requirements of Section 409A of the Code or (B) has been timely amended under 

guidance issued pursuant to Section 409A of the Code so that its terms and provisions materially 

comply with the requirements of Section 409A of the Code. 

(g) There have been no written statements or communications made, or 

materials provided to any Business Employee, in each case, by Sellers, or, to the Knowledge of 

the Sellers, any of Sellers’ officers, that provide for or could be construed as a contract or promise 

regarding employment or terms and conditions of employment with the Buyer or its Affiliates 

following the Closing. 

(h) With respect to each Transferred Plan and each other Employee Benefit 

Plan established or maintained by any Transferred Subsidiary outside of the United States of 

America primarily for benefit of current or former employees, officers, directors or service 

providers of Sellers, the Transferred Subsidiaries or any of their respective Subsidiaries residing 

outside the United States of America (a “Foreign Benefit Plan”): (i) all employer and employee 

contributions to each Foreign Benefit Plan required by law or by the terms of such Foreign Benefit 

Plan have been made in all material respects, or, if applicable, accrued, in accordance with normal 

accounting practices; and (ii) each Foreign Benefit Plan required to be registered has been 

registered and has been maintained in good standing with applicable regulatory authorities. 

(i) All contributions and premiums required by Law or by the terms of any 

Employee Benefit Plan or any “multiemployer plan” (as defined in Section 3(37) of ERISA) have 

been timely made by the Sellers or any of their ERISA Affiliates to any funds or trusts established 

thereunder or in connection therewith, in each case, in all material respects. 
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 Labor and Employment Matters. 

(a) Except as disclosed in Section 3.11(a) of the Disclosure Schedules, (i) the 

Sellers are neither party to, nor bound by, any organized labor agreement, collective bargaining 

agreement, or any similar labor-related agreements or arrangements with any labor union, labor 

organization, or works council applicable to the Business Employees; there are no labor 

agreements, collective bargaining agreements, or any similar labor-related agreements or 

arrangements that pertain to any Business Employees and (ii) no Business Employees are 

represented by any labor union, labor organization or works council with respect to their 

employment with the Sellers or the Transferred Subsidiaries. 

(b) There are no material unfair labor practice charges, work stoppages, 

slowdowns, strikes, lockouts, grievances, picketings, or other similar material activities relating to 

labor matters pending, or to the Knowledge of the Sellers, threatened in writing against any Seller 

or Transferred Subsidiary that pertain to the Business Employees. 

(c) No labor union, labor organization, works council or group of Business 

Employees has made a pending demand for recognition or certification, and there are no 

representation or certification proceedings or petitions seeking a representation proceeding 

presently pending or, to the Knowledge of the Sellers, threatened in writing to be brought or filed 

with the National Labor Relations Board or any other labor relations tribunal or authority 

pertaining to the Business Employees.  To the Knowledge of the Sellers, there are no labor union 

organizing activities with respect to any Business Employees. 

(d) Each Asset Seller and Transferred Subsidiary is in compliance in all 

material respects with all applicable Laws respecting labor, labor relations, employment and 

employment practices pertaining to the Business Employees, including but not limited to all Laws 

respecting collective bargaining, the terms and conditions of employment, wages, hours, equal 

employment opportunity, employment discrimination, worker classification (including the proper 

classification of workers as independent contractors and consultants, and employees as exempt or 

non-exempt for overtime pay), immigration, work authorization, occupational health and safety, 

workers’ compensation, paid sick leave, vacation pay, the payment of social security and other 

employment Taxes, disability rights or benefits, plant closures and layoffs, affirmative action, 

labor relations, employee leave issues and unemployment insurance. Prior to the Closing Date, the 

Asset Sellers and Transferred Subsidiaries have not incurred Liabilities or other charges under 

WARN.   

(e) Each of the Asset Sellers and the Transferred Subsidiaries is not and has not 

been: (i) a “contractor” or “subcontractor” (as defined by Executive Order 11246), (ii) required to 

comply with Executive Order 11246 or (iii) required to maintain an affirmative action plan. 

(f) To the Knowledge of the Sellers, except as would not have a Material 

Adverse Effect, no employee of any of the Sellers is in any material respect in violation of any 

term of any employment agreement, nondisclosure agreement, common law nondisclosure 

obligation, fiduciary duty, non-competition agreement, restrictive covenant or other obligation: (i) 

to any of the Sellers or (ii) to a former employer of any such employee relating (A) to the right of 
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any such employee to be employed by any such Seller or (B) to the knowledge or use of trade 

secrets or proprietary information. 

(g) Within the past three years, there have not been any (i) unfair labor practice 

charges or complaints pending or, to the Knowledge of the Sellers, threatened in writing before 

the National Labor Relations Board or any other Governmental Authority against them, (ii) 

complaints, grievances, or arbitrations arising out of any collective bargaining agreement or any 

other complaints, grievances, or arbitration procedures against them, (iii) charges or complaints 

with respect to or relating to them pending before the Equal Employment Opportunity Commission 

or any other Governmental Authority responsible for the prevention of unlawful employment 

practices, (iv) written notice of the intent of any Governmental Authority responsible for the 

enforcement of labor, employment, wages and hours of work, child labor, immigration, or 

occupational safety and health laws to conduct an investigation with respect to or relating to them 

or notices that such investigation is in progress, or (v) Actions pending or threatened in any forum 

by or on behalf of any present or former employee of such entities, any applicant for employment, 

or classes of the foregoing alleging breach of any express or implied contract of employment, any 

applicable law governing employment or the termination thereof, or other discriminatory, 

wrongful, or tortious conduct in connection with the employment relationship, that in each case of 

clauses (i) through (v) would reasonably be expected to result, individually or in the aggregate, in 

material Liability to the Asset Sellers or the Transferred Subsidiaries. 

(h) The execution of this Agreement and the consummation of the transactions 

contemplated by this Agreement will not result in any material breach or other violation of any 

collective bargaining agreement, employment agreement, consulting agreement or any other labor-

related any other labor-related agreement to which the Asset Sellers or the Transferred Subsidiaries 

are a party that is applicable to the Business Employees. 

(i) Section 3.11(g)(i) of the Disclosure Schedules includes a list of employees 

of the Asset Sellers and Transferred Subsidiaries whose employment has been involuntarily 

terminated (not including employees who remain active but on furlough) within the ninety (90) 

day period preceding the date hereof and includes such employees’ position and title (if any) and 

the then-current rate of compensation as of his or her termination date.  Except as disclosed on 

Section 3.11(k)(iii) of the Disclosure Schedules, the Asset Sellers and Transferred Subsidiaries 

have no unsatisfied Liability (that is material to the Business taken as a whole) to any such 

previously terminated employee, officer, director, consultant, or independent contractor. 

 Real Property. 

(a) Section 3.12(a)(i) of the Disclosure Schedules lists the street address of each 

parcel of Owned Real Property owned by the Sellers and used for the Business (the “Seller Owned 

Real Property”).  Section 3.12(a)(ii) of the Disclosure Schedules lists the street address of each 

parcel of Owned Real Property owned by a Transferred Subsidiary (the “Transferred Subsidiary 

Owned Real  Property”).  The applicable Asset Seller or Transferred Subsidiary has good and valid 

fee simple title (or equivalent title) to the Owned Real Property and, subject to the entry of the Sale 

Order, free and clear of all Encumbrances, other than Permitted Encumbrances. 
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(b) Section 3.12(b)(i) and Section 3.12(b)(ii) of the Disclosure Schedules, 

respectively, set forth for each Seller Leased Real Property and Transferred Subsidiary Lease 

Property and the street address of each parcel of Leased Real Property.  The Asset Seller or 

Transferred Subsidiary party thereto has a valid leasehold estate in all Leased Real Property, and, 

subject to the entry to the Sale Order, free and clear of all Encumbrances, other than Permitted 

Encumbrances.  Section 3.12(b)(iii) of the Disclosure Schedule sets forth a true and complete list 

of all leases pursuant to which the Sellers or any Transferred Subsidiary is leasing any Leased Real 

Property as tenant, and any and all material ancillary documents pertaining to the Seller Leases 

and the Transferred Subsidiary Leases (including all material amendments, modifications, 

supplements, exhibits, schedules, addenda and restatements in such party’s possession). 

(c) The Asset Sellers and Transferred Subsidiaries have not granted to any 

Person (other than pursuant to this Agreement) any right to occupy or possess or otherwise 

encumber any portion of the Real Property.  No Seller or Transferred Subsidiary has vacated or 

abandoned any portion of the Real Property or given notice to any Person of their intent to do the 

same.  Either the Sellers or a Transferred Subsidiary, as the case may be, is in peaceful possession 

of each parcel of Real Property, and, except as would not be reasonably likely to have a Material 

Adverse Effect, there are no contractual or legal restrictions that preclude or restrict the ability to 

use the Real Property for the purposes for which it is currently being used.   

(d) No Asset Seller or Transferred Subsidiary is a party to or obligated under 

any option, right of first refusal or other contractual right to sell, dispose of or lease any of the Real 

Property or any portion thereof or interest therein to any Person other than the Buyer. 

(e) Except as would not have a Material Adverse Effect, the interests of the 

Sellers and the Transferred Subsidiaries in the Owned Real Property and the Leased Real Property 

to be transferred pursuant to this Agreement are sufficient for the occupation of, and operations 

and the Business conducted on, the Real Property after the Closing in substantially the same 

manner of the such occupation of, and operations and the Business conducted on the Real Property 

prior to the Closing. 

(f) There are no condemnation proceedings or eminent domain proceedings of 

any kind pending or, to the Knowledge of the Sellers, threatened against the Real Property.. 

 Intellectual Property. 

(a) The Asset Sellers or the Transferred Subsidiaries, as applicable, are the sole 

and exclusive beneficial and record owners of all of the Intellectual Property set forth in Section 

3.13(a)(i) and Section 3.13(a)(ii) of the Disclosure Schedules, and all such Intellectual Property 

are subsisting, enforceable and, to the Knowledge of the Sellers, valid (and there is no Action 

pending, or, to the Knowledge of the Sellers, threatened challenging the scope, validity or 

enforceability of any such Intellectual Property). 

(b) To the Knowledge of the Sellers, the conduct of the Business (including the 

products and services of the Sellers and Transferred Subsidiaries) does not infringe, misappropriate 

or otherwise violate in any material respect, any Person’s Intellectual Property rights and there is 

no Action pending or, to the Knowledge of Sellers, threatened against any Seller or Transferred 
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Subsidiary alleging any of the foregoing, except for such infringement, misappropriation, violation 

or Action that would not reasonably be expected to have a Material Adverse Effect. 

(c) To the Knowledge of the Sellers, no Person is infringing, misappropriating 

or otherwise violating in any material respect, any Intellectual Property owned by or exclusively 

licensed to Asset Sellers or Transferred Subsidiaries in the conduct of the Business, and no such 

Action is pending or threatened against any Person by any Asset Seller or Transferred Subsidiary, 

except for such infringement, misappropriation, violation or Action that would not reasonably be 

expected to have a Material Adverse Effect. 

(d) Each Asset Seller and Transferred Subsidiary is in compliance with its own 

rules, policies, and procedures, relating to privacy, data protection, and the collection and use of 

personal information collected, used, or held for use by the Asset Sellers or Transferred 

Subsidiaries, except where such non-compliance would not reasonably be expected to have a 

Material Adverse Effect. 

(e) In the past three (3) years, (i) the Asset Sellers and Transferred Subsidiaries 

have not experienced any material defects in the Software used in the Business that have not been 

remediated in all material respects as of the date hereof, (ii) to the Knowledge of the Sellers, there 

have been no material security breaches in the Asset Sellers’ or the Transferred Subsidiaries’ 

information technology systems, and (iii) there have been no disruptions in any of the Asset 

Sellers’ or Transferred Subsidiaries’ information technology systems, except, in the case of clauses 

(i), (ii) and (iii), for such defects, breaches or disruptions that would not reasonably be expected to 

have a Material Adverse Effect. 

 Taxes.  Except as set forth in Section 3.14 of the Disclosure 

Schedules: 

(a) All income and other material Tax Returns required to be filed by or with 

respect to the Transferred Subsidiaries, or with respect to the Transferred Assets, the Assumed 

Liabilities or the Business have been timely filed, and all such Tax Returns are true, correct and 

complete in all material respects.  All material Taxes due and payable by or with respect to the 

Transferred Subsidiaries, or with respect to the Transferred Assets, the Assumed Liabilities or the 

Business, in each case whether or not shown as due on any Tax Return, have been timely paid in 

full to the proper Governmental Authority.  Adequate accruals have been made on the Seller 

Financial Statements for all Taxes not yet due and payable by or with respect to the Transferred 

Subsidiaries for periods covered by such Seller Financial Statements.  No Tax Liability has been 

incurred outside the Ordinary Course of Business by or with respect to the Transferred Subsidiaries 

since the date of the Seller Financial Statements. 

(b) All material Taxes relating to or arising in connection with the Transferred 

Assets, the Assumed Liabilities or the Business, or of or with respect to the Transferred 

Subsidiaries, in each case that are required to be withheld and paid under applicable Law (including 

in connection with any amounts owing to any employee, independent contractor, creditor, 

stockholder or other third party), have been timely withheld and remitted to the appropriate 

Governmental Authority, and all IRS Forms W-2 and 1099 and other applicable forms required 

with respect thereto have been properly completed and timely filed in all material respects.  Each 
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of the Transferred Subsidiaries has timely collected all material sales, use and value added Taxes 

required to be collected by them, and has timely remitted all such Taxes to the appropriate 

Governmental Authority. 

(c) There is no action, suit, claim, assessment, or audit pending, or proposed in 

writing (tentatively or definitively), or to the Knowledge of the Sellers, asserted or threatened, by 

any Governmental Authority with respect to Taxes or Tax Returns of or with respect to the 

Transferred Subsidiaries or with respect to the Transferred Assets, the Assumed Liabilities or the 

Business. 

(d) There are no Encumbrances for Taxes upon the Transferred Assets or any 

of the assets of the Transferred Subsidiaries, in each case other than for Taxes not yet due. 

(e) Neither the Business nor any of the Transferred Assets, Assumed Liabilities 

or Transferred Subsidiaries is subject to any Tax allocation, indemnity or sharing agreement or 

similar agreement, arrangement or understanding, other than any such agreement entered into in 

the Ordinary Course of Business the principal purpose of which is not to address Taxes.  There is 

no “gain recognition agreement” under Section 367 of the Code, or the Treasury Regulations 

promulgated thereunder, currently in effect with respect to any asset of, or equity interest in, any 

Transferred Subsidiary (or any agreement or arrangement under any state, local or foreign Tax 

Law) for which a Transferred Subsidiary could be liable. 

(f) No closing agreements (as described in Section 7121 of the Code or any 

corresponding, analogous or similar provision of state, local or foreign Law), private letter rulings, 

technical advice memoranda or similar agreements or rulings have been entered into or requested 

by or with respect to the Transferred Subsidiaries or with respect to the Business or with respect 

to any Transferred Assets or Assumed Liabilities. 

(g) No agreement, waiver, extension or consent regarding the application of the 

statute of limitations with respect to any Taxes or Tax Returns of or with respect to the Transferred 

Subsidiaries, or with respect to the Transferred Assets, the Assumed Liabilities or the Business is 

outstanding, nor is there pending any request for such an agreement, waiver, extension or consent.  

No power of attorney has been granted with respect to any matter relating to Taxes payable by or 

with respect to the Transferred Subsidiaries, or with respect to any of the Transferred Assets, 

Assumed Liabilities or the Business, in each case that is currently in force. 

(h) None of the Transferred Subsidiaries (nor any beneficial owner of any 

interest in a Transferred Subsidiary) will be required to include any item of income in, or exclude 

any item of deduction from, taxable income with respect to the Transferred Subsidiaries for any 

taxable period (or portion thereof) beginning after the Closing Date as a result of (i) any installment 

sale or open transaction disposition made on or prior to the Closing Date; (ii) any prepaid amount 

received on or prior to the Closing Date; (iii) any change in a method of accounting or use of an 

improper method of accounting for a taxable period ending on or prior to the Closing Date or (iv) 

any election under Section 108(i) of the Code. 

(i) None of the Transferred Subsidiaries has distributed stock of another entity, 

or had its stock distributed by another entity, in a transaction that was purported or intended to be 
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governed in whole or in part by Section 355 or Section 361 of the Code (i) in the two years 

immediately preceding the date of this Agreement or (ii) in a distribution which could otherwise 

constitute part of a “plan” or “series of related transactions” (within the meaning of Section 355(e) 

of the Code) in connection with the transactions contemplated by this Agreement. 

(j) No claim has been made by any Governmental Authority in a jurisdiction 

in which a Transferred Subsidiary does not file Tax Returns or pay Taxes to the effect that such 

Transferred Subsidiary is or may be subject to taxation by, or required to file any Tax Return in, 

such jurisdiction.  

(k) None of the Transferred Subsidiaries has entered into, participated in or 

engaged in any “listed transaction” (as defined in Treasury Regulations Section 1.6011-4(b) or any 

similar provision under any state, local or foreign Tax Law). 

(l) None of the Transferred Subsidiaries (i) is or has been a member of a group 

filing an affiliated, consolidated, combined or unitary Tax Return, or (ii) has any liability for Taxes 

of another Person under Treasury Regulations Section 1.1502-6 (or any analogous, comparable or 

similar provision of state, local or non-U.S. Law). 

 Environmental Matters. 

(a) The Asset Sellers, the Transferred Subsidiaries and the Transferred Assets 

(to the extent relating to the Asset Sellers’ or the Transferred Subsidiaries’ operations) are in 

compliance with all applicable Environmental Laws, which compliance includes the possession 

of, and compliance with the terms of, all Environmental Permits required under applicable 

Environmental Laws in connection with the conduct or operation of the Business taken as a whole 

as currently conducted, except for such non-compliance that would not reasonably expected to 

have a Material Adverse Effect.  There is no written claim or action currently pending or, to the 

Knowledge of the Sellers, threatened, that is or would reasonably be expected to result in the 

cancellation, revocation, non-renewal or other adverse or limiting modification or amendment of 

any such Environmental Permit, except for such claim or Action that would not reasonably 

expected to have a Material Adverse Effect. 

(b) Neither the Asset Sellers, the Transferred Subsidiaries, the Transferred 

Assets (to the extent relating to the Asset Sellers’ or the Transferred Subsidiaries’ operations) nor 

the Business is or has been involved in any written claim, action or proceeding relating to an 

Environmental Claim, whether as claimant, defendant or otherwise, nor is any such written claim, 

action or proceeding, or any investigation by any Governmental Authority relating to an 

Environmental Claim pending or, to the Knowledge of the Sellers, threatened against the Asset 

Sellers, the Transferred Subsidiaries, the Transferred Assets (to the extent relating to the Asset 

Sellers’ or the Transferred Subsidiaries’ operations) or the Business, except for such written claim, 

action, proceeding or investigation that would not reasonably be expected to have a Material 

Adverse Effect. 

(c) To the Knowledge of the Sellers, there are no circumstances or 

environmental conditions relating to noncompliances with Environmental Law and the Transferred 

Assets (to the extent relating to the Asset Sellers’ or the Transferred Subsidiaries’ operations), 
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including the presence of any Hazardous Material at the Real Property, except as would not 

reasonably be expected to have a Material Adverse Effect. 

(d) The representations and warranties set forth in this Section 3.15 are the sole 

and exclusive representations of the Sellers concerning environmental matters. 

 Material Contracts.   

(a) Except as set forth on Section 3.16(a) of the Disclosure Schedules, neither 

Seller Parent nor any of its Subsidiaries is a party to any of the following Contracts as of the date 

hereof (each, a “Material Contract”): 

(i) collective bargaining agreement with any labor union; 

(ii) agreement for the employment of any officer, individual employee 

or other person on a full-time or consulting basis providing for base compensation in excess of 

$250,000 per annum that is not terminable by the Seller Parent or such Subsidiary upon notice of 

sixty (60) days or less for a cost of $250,000 or less; 

(iii) material license of any material Intellectual Property that involves 

payments (by or to Seller Parent or any of its Subsidiaries) in excess of $200,000 per annum and 

is not terminable by the Seller Parent or such Subsidiary upon notice of sixty (60) days or less for 

a cost of $200,000 or less (other than licenses of commercially available, off-the-shelf software 

and other than licenses entered into in the Ordinary Course of Business); 

(iv) agreement or group of related agreements with the same party for 

the purchase of products or services, in either case, under which the aggregate undelivered balance 

of such products and services has a selling price in excess of $1,000,000 and which is not 

terminable by Seller Parent or such Subsidiary upon notice of sixty (60) days or less for a cost of 

$1,000,000 or less (other than purchase orders entered into in the Ordinary Course of Business); 

(v) agreement that materially prohibits the Seller Parent or any of the 

Transferred Subsidiaries from freely engaging in business anywhere in the world; 

(vi) agreement relating to any acquisition or disposition by the Seller 

Parent of any business (whether by asset or stock purchase or otherwise) or any merger, 

consolidation or similar business combination transaction, in each case, pursuant to which Seller 

Parent has an outstanding obligation to pay any material purchase price thereunder; 

(vii) agreement that involves any take-or-pay or requirements 

arrangement; 

(viii) agreement relating to any material joint venture or partnership;  

(ix) agreement that is a material Employee Benefit Plan;  

(x) agreement under which the Transferred Subsidiaries or any Asset 

Seller is expected to receive or pay in excess of $500,000 in any twelve (12) month period; or 
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(xi) agreement in writing to enter into any of the foregoing. 

(b) Subject to requisite Bankruptcy Court approvals, and assumption by the 

applicable Seller of the applicable Contract in accordance with applicable Law (including 

satisfaction of any applicable Cure Costs by Buyer in accordance with the terms of this Agreement) 

and except as a result of the commencement of the Bankruptcy Case, each of the agreements listed 

on Section 3.16(a) of the Disclosure Schedules and each of the Leases is in full force and effect 

and is a valid, binding and enforceable obligation of the Sellers and the Transferred Subsidiaries 

and, to the Knowledge of the Sellers, each of the other parties thereto, except as may be limited by 

the Enforceability Exceptions.  Except as set forth on Section 3.16(a) of the Disclosure Schedules, 

as a result of the commencement of the Bankruptcy Case or as would not reasonably be expected 

to have a Material Adverse Effect, neither the Seller Parent nor any of its Subsidiaries, as 

applicable, is in material default, or is alleged in writing by the counterparty thereto to have 

materially breached or to be in material default, under any Lease or agreement listed on Section 

3.16(a) of the Disclosure Schedules, and, to the Knowledge of the Sellers, the other party to each 

Lease or each of the agreements listed on Section 3.16(a) of the Disclosure Schedules is not in 

material default thereunder.  The Seller Parent has made available to Buyer complete and correct 

copies of all agreements required to be listed on Section 3.16(a) of the Disclosure Schedules and 

all Leases, each as amended to the date hereof.  None of the agreements listed on Section 3.16(a) 

of the Disclosure Schedules or any of the Leases has been canceled or otherwise terminated, and 

neither the Seller Parent, nor its Subsidiaries, has received any written notice from any Person 

regarding any such cancellation or termination. 

 Anti-Corruption & International Risk.  Each Transferred Subsidiary, 

and, to the Knowledge of the Sellers, all directors, officers, employees and Affiliates of such 

Transferred Subsidiary, are in compliance in all material respects with Anti-Corruption Laws and 

Global Trade Laws.  No Transferred Subsidiary, nor, to the Knowledge of the Sellers, any of such 

Transferred Subsidiaries’ directors, officers, employees agents or Affiliates, is the subject of any 

investigations, reviews, audits, or inquiries by a Governmental Authority related to Anti-

Corruption Laws or Global Trade Laws, and, to the Knowledge of the Sellers, no investigation, 

review, audit, or inquiry by any Governmental Authority with respect to Anti-Corruption Laws or 

Global Trade Laws is pending or threatened, in each case, except for such investigations, reviews, 

audits or inquiries that would not reasonably be expected to have a Material Adverse Effect. 

(a) Except as would not reasonably be expected to have a Material Adverse 

Effect, each Transferred Subsidiary, and, to the Knowledge of the Sellers, all of such Transferred 

Subsidiary’s directors, officers, employees, agents and Affiliates, are not engaged in, and have not 

been engaged in, directly or knowingly indirectly, any business or dealings with, or used any 

corporate funds in violation of Law to contribute to or finance the activities of, any Person in any 

Restricted Country. 

 Affiliate Transactions.  To the Knowledge of the Sellers, no Affiliate 

of the Business (other than the Sellers or the Transferred Subsidiaries), or any officer or director 

of the Sellers or the Transferred Subsidiaries (a) is a party to any agreement or transaction with 

the Sellers or the Transferred Subsidiaries having a potential or actual value or a contingent or 

actual liability exceeding $250,000, other than (i) loans and other extensions of credit to directors 

and officers of the Business and the Transferred Subsidiaries for travel, business or relocation 

Case 20-11049-LSS    Doc 154-1    Filed 05/21/20    Page 47 of 82



 

 41 

 
US 167744016v24 

expenses or other employment-related purposes in the Ordinary Course of Business, 

(ii) employment arrangements in the Ordinary Course of Business and (iii) the Transferred Plans, 

(b) has any material interest in any material property used by the Sellers and the Transferred 

Subsidiaries or (c) owns any material interest in, or is an officer, director, employee or consultant 

of, any Person which is, or is engaged in business as a Material Supplier or Material Customer. 

 Insurance.  Section 3.19 of the Disclosure Schedules lists, as of the 

date hereof, each material insurance policy maintained by Seller Parent and its Subsidiaries on 

their properties, assets, products, business or personnel.  With respect to each such insurance policy 

and except as a result of the commencement of the Bankruptcy Case or except as would not 

reasonably be expected to have a Material Adverse Effect, the policy is legal, valid, binding, 

enforceable on Seller Parent or its Subsidiaries, as applicable, and in full force and effect, and all 

premiums with respect thereto covering all periods up to and including the date hereof have been 

paid, and to the Knowledge of the Sellers, no notice of cancellation, termination or denial of 

coverage for any material claim has been received with respect to any such insurance policy. 

 Brokers.  Except as set forth on Section 3.20 of the Disclosure 

Schedules, no broker, finder or investment banker is entitled to any brokerage, finder’s or other 

fee or commission in connection with the transactions contemplated hereby based upon 

arrangements made by or on behalf of the Sellers or the Transferred Subsidiaries. 

 Customers and Suppliers.   

(a) Section Section 3.21(a) of the Disclosure Schedules sets forth a complete 

and accurate list of the five (5) largest customers (measured by revenue) of the Transferred 

Subsidiaries and Asset Sellers (collectively, the “Material Customers”) for the twelve (12) month 

period ended December 31, 2019.  Except as disclosed on Section 3.21(a) of the Disclosure 

Schedules, or as would not reasonably be expected to have a Material Adverse Effect, (i) no 

customer that was billed more than $500,000 during the preceding 12-month period has materially 

reduced, or indicated in writing its present intention to materially reduce, its business with any 

Transferred Subsidiary from the current levels or amounts of such business, and (ii) no Transferred 

Subsidiary or Asset Seller has received any written notice or communication to the effect that (A) 

any such customer has cancelled or terminated, or presently intends to cancel or terminate, its 

relationship with any Transferred Subsidiary or Asset Seller, or (B) any such customer intends to 

amend any material terms of any Material Contract with any Transferred Subsidiary or Asset 

Seller, or cease to purchase from or use the services of, or substantially reduce purchases from or 

the use of services of any Transferred Subsidiary or Asset Seller. 

(b) Section 3.21(b) of the Disclosure Schedules sets forth a complete and 

accurate list of the five (5) largest vendors and suppliers (measured by fees paid or payable) of the 

Transferred Subsidiaries and Asset Sellers (collectively, the “Material Suppliers”) for the twelve 

(12) month period ended December 31, 2019. Except as disclosed on Section 3.21(b) of the 

Disclosure Schedules, or as would not reasonably be expected to have a Material Adverse Effect,  

(i) no vendor or supplier for which any Transferred Subsidiary or Asset Seller was invoiced more 

than $500,000 during the preceding 12-month period has materially reduced, or, indicated in 

writing its intention to materially reduce, its business with any Transferred Subsidiary or Asset 

Seller, or (ii) no Transferred Subsidiary has received any written notice or written communication 
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to the effect that (A) any such vendor or supplier has cancelled or terminated, or presently intends 

to cancel or terminate, its relationship with any Transferred Subsidiary or Asset Seller, (B) any 

such vendor or supplier intends to amend any material terms of any Material Contract with any 

Transferred Subsidiary or Asset Seller, cease to sell to, or substantially reduce sales to, any 

Transferred Subsidiary or Asset Seller, or (C) except in the ordinary course of business consistent 

with past practice, any such vendor or supplier has increased or will increase the prices it charges 

any Transferred Subsidiary or Asset Seller or has reduced, will reduce or has threatened to reduce 

the discounts it offers to any Transferred Subsidiary or Asset Seller.  

 Product Warranty; Product Liability. 

(a) Each product designed, manufactured or sold by or on behalf of the 

Transferred Subsidiaries (collectively, the “Products”) is, and since January 1, 2015 has been, 

designed, manufactured and sold in conformity in all material respects with the specifications and 

standards required by or contained in any contracts, agreements or purchase orders for such 

Products.   

(b) No Transferred Subsidiary has any material Liability (and, to the 

Knowledge of the Seller, there is no basis for any present action giving rise to any such Liability) 

arising out of any injury to any individual or property as a result of any Products provided by any 

Transferred Subsidiary, and no Person has asserted a written claim alleging that any Transferred 

Subsidiary is responsible for any material Liability arising out of any injury to individuals or 

property caused by any Product. 

(c) There have been no material voluntary or involuntary product recalls, field 

fix or retrofit campaigns involving any Product designed or manufactured by or on behalf of any 

Transferred Subsidiary since January 1, 2018. 

(d) Since January 1, 2018, no Transferred Subsidiary (i) has been subject to a 

Governmental Authority shutdown or import or export prohibition or (ii) has received from any 

Governmental Authority any written notice of inspectional observations, “warning letters,” 

“untitled letters” or requests or requirements to make changes to Product processes or procedures, 

in each case as would not reasonably be expected to have a Material Adverse Effect.  

 Exclusivity of Representations and Warranties.  None of the Sellers, 

the Transferred Subsidiaries or any of their Affiliates or Representatives is making, and none of 

the Buyer or any of its Affiliates or Representatives is relying on, any representation or warranty 

of any kind or nature whatsoever, oral or written, express or implied (including any relating to 

financial condition or results of operations of the Business or maintenance, repair, condition, 

design, performance, value, merchantability or fitness for any particular purpose of the Transferred 

Assets), except as expressly set forth in this Article III (as modified by the Disclosure Schedules), 

and the Sellers hereby disclaim all Liability and responsibility whatsoever for any such other 

representations or warranties, including any representation, warranty, projection, forecast, 

statement or information made, communicated or furnished (orally or in writing) to Buyer or its 

Affiliates or Representatives (including any opinion, information, projection or advice that may 

have been or may be provided to Buyer by any director, officer, employee, agent, consultant or 

Representative of Sellers or any of their Affiliates). Except as expressly set forth herein, the 
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condition of the Transferred Assets shall be “as is”, “where is” and “with all faults” and the Sellers 

make no warranty of merchantability, suitability, adequacy, fitness for a particular purpose or 

quality with respect to the Business and any of the Transferred Assets or as to the condition or 

workmanship thereof or the absence of any defects therein, whether latent or patent.  The Sellers 

are not, directly or indirectly, and no other Person on behalf of the Sellers is, making any 

representations or warranties regarding any pro-forma financial information, financial projections 

or other forward-looking prospects, risks or statements (financial or otherwise) of the Business, 

the Transferred Assets or the Transferred Subsidiaries made, communicated or furnished (orally 

or in writing) to Buyer or its Affiliates or their respective Representatives (including any opinion, 

information, projection or advice in any management presentation or the confidential information 

memorandum provided to Buyer and its Affiliates and their respective Representatives), and the 

Sellers hereby disclaim all Liability and responsibility for any such information and statements.  It 

is understood that any due diligence materials made available to Buyer or its Affiliates or their 

respective Representatives do not, directly or indirectly, and shall not be deemed to, directly or 

indirectly, contain representations or warranties of the Sellers or its Affiliates or their respective 

Representatives. Nothing contained herein shall limit Buyer’s ability to make a claim against the 

Sellers for Fraud. 

ARTICLE IV. 

REPRESENTATIONS AND WARRANTIES OF THE BUYER 

The Buyer represents and warrants to the Sellers as follows: 

 Organization.  The Buyer is duly organized, validly existing and in 

good standing under the Laws of the jurisdiction of its organization and has all necessary corporate 

(or equivalent) power and authority to perform its obligations hereunder and under any Ancillary 

Agreement. 

 Authority.  The Buyer has the corporate power and authority to 

execute and deliver this Agreement and each of the Ancillary Agreements to which it will be a 

party, to perform its obligations hereunder and thereunder and to consummate the transactions 

contemplated hereby and thereby.  The execution, delivery and performance by the Buyer of this 

Agreement and each of the Ancillary Agreements to which it will be a party and the consummation 

by the Buyer of the transactions contemplated hereby and thereby have been duly and validly 

authorized by all necessary corporate action and this Agreement has been, and upon its execution 

each of the Ancillary Agreements to which the Buyer will be a party will have been, duly executed 

and delivered by the Buyer and assuming due execution and delivery by each of the other parties 

hereto and thereto, this Agreement constitutes, and upon its execution each of the Ancillary 

Agreements to which the Buyer will be a party will constitute, the legal, valid and binding 

obligations of the Buyer, enforceable against the Buyer in accordance with its respective terms, 

except as enforcement may be limited by the Enforceability Exceptions. 

 No Conflict; Required Filings and Consents. 

(a) The execution, delivery and performance by the Buyer of this Agreement 

and each of the Ancillary Agreements to which the Buyer will be a party, and the consummation 
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of the transactions contemplated hereby and thereby, or compliance by the Buyer with any of the 

provisions hereof, do not and will not: 

(i) conflict with or violate the certificate of incorporation or bylaws or 

other similar organizational documents of such Buyer; 

(ii) conflict with or violate any Law applicable to such Buyer or by 

which any property or asset of such Buyer is bound or affected; 

(iii) conflict with or violate any Order of any Governmental Authority; 

or 

(iv) conflict with, result in any breach of, constitute a default (or an event 

that, with notice or lapse of time or both, would become a default) under, or give rise to a right of 

termination, modification, notice or cancellation or require any consent of any Person pursuant to, 

any Contract to which the Buyer is a party; 

except, in the case of clause (ii), (iii) or (iv), for any such conflicts, violations, breaches, defaults 

or other occurrences that would not, individually or in the aggregate, reasonably be expected to 

have a Buyer Material Adverse Effect. 

(b) The Buyer is not required to file, seek or obtain any notice, authorization, 

approval, order, permit or consent of or with any Governmental Authority in connection with the 

execution, delivery and performance by the Buyer of this Agreement and each of the Ancillary 

Agreements to which it will be a party or the consummation of the transactions contemplated 

hereby or thereby, except (i) for any filings required to be made under the HSR Act or Foreign 

Competition Laws or (ii) where failure to obtain such consent, approval, authorization or action, 

or to make such filing or notification, would not, individually or in the aggregate, reasonably be 

expected to have a Buyer Material Adverse Effect. 

 Investment Intent.  The Buyer acknowledges that neither the offer 

nor the sale of the Transferred Stock has been registered under the Securities Act of 1933 (together 

with the rules and regulations promulgated thereunder, the “Securities Act”) or under any state or 

foreign securities Laws.  The Buyer is acquiring the Transferred Stock for its own account for 

investment, without a view to, or for a resale in connection with, the distribution thereof in 

violation of the Securities Act or any applicable state or foreign securities Laws and with no 

intention of distributing or reselling any part thereof. Buyer acknowledges that the Transferred 

Stock may not be transferred, sold, offered for sale, pledged, hypothecated or otherwise disposed 

of without registration under the Securities Act and any other provision of applicable state 

securities Laws or pursuant to an applicable exemption therefrom.  Buyer acknowledges that there 

is no public market for the Transferred Stock and that there can be no assurance that a public 

market will develop. Buyer understands that the acquisition of the Transferred Assets and the 

Transferred Stock to be acquired by it pursuant to the terms of this Agreement involves substantial 

risk.  Buyer and its Affiliates have experience as an investor in securities and equity interests of 

companies such as the ones being transferred pursuant to this Agreement, and Buyer can bear the 

economic risk of its investment (which may be for an indefinite period) and has such knowledge 

and experience in financial or business matters that Buyer is capable of evaluating the merits and 

Case 20-11049-LSS    Doc 154-1    Filed 05/21/20    Page 51 of 82



 

 45 

 
US 167744016v24 

risks of its investment in the Transferred Assets and the Transferred Stock to be acquired by it 

pursuant to the transactions contemplated hereby. 

 Brokers.  No broker, finder or investment banker is entitled to any 

fee, commission or expense from the Buyer that would be payable by the Sellers in connection 

with the transactions contemplated hereby. 

 No Litigation. There are no Actions pending or, to the Buyer’s 

knowledge, threatened against or affecting the Buyer that challenge or seek to prevent, enjoin or 

otherwise delay the consummation of the transactions contemplated by this Agreement. 

 Credit Bid Direction. Certain of the lenders to the DIP Credit 

Agreement, as holders of a majority of the outstanding DIP Credit Agreement Indebtedness, 

delivered to the Buyer, on or prior to the date hereof, a direction letter to fully authorize the Buyer 

to, among other things, enter into and perform and comply with this Agreement and consummate 

the transactions contemplated hereby, including the Credit Bid.  

 Financing. The Buyer will have at the Closing sufficient unrestricted 

funds in an aggregate amount necessary to pay the Purchase Price, to perform the Assumed 

Liabilities as they become due in accordance with their terms and to consummate all of the other 

transactions contemplated by this Agreement. The obligations of Buyer under this Agreement are 

not contingent upon the availability of financing. 

 Buyer’s Investigation and Non-Reliance.  The Buyer is a 

sophisticated purchaser and has made its own independent investigation, review and analysis 

regarding the Business, the Transferred Subsidiaries, the Transferred Assets, the Assumed 

Liabilities and the transactions contemplated hereby, which investigation, review and analysis was 

conducted by the Buyer together with expert advisors, including legal counsel, that it has engaged 

for such purpose.  The Buyer and its Representatives have been provided with reasonable access 

to the Representatives, properties, offices, plants and other facilities, books and records of the 

Sellers and the Transferred Subsidiaries relating to the Business and other information that they 

have requested in connection with their investigation of the Business, the Transferred Subsidiaries, 

the Transferred Assets, the Assumed Liabilities and the transactions contemplated hereby.  None 

of the Sellers, the Transferred Subsidiaries or any of their Affiliates or Representatives has made, 

and none of the Buyer or any of its Affiliates or Representatives is relying on, any representation 

or warranty, express or implied, as to the accuracy or completeness of any information concerning 

the Business, the Transferred Subsidiaries, the Transferred Assets or the Assumed Liabilities 

contained herein or made available in connection with the Buyer’s investigation of the foregoing, 

except as expressly set forth in Article III (as modified by the Disclosure Schedules).  The Buyer 

acknowledges that, should the Closing occur, the Buyer shall acquire the Business, the Transferred 

Subsidiaries and the Transferred Assets without any surviving representations or warranties, on an 

“as is”, “where is” and “with all faults” basis. In entering into this Agreement, Buyer acknowledges 

that it has relied solely upon the aforementioned investigation, review and analysis and not on any 

factual representation, warranty, inducement, promise, understanding, omission, condition or 

opinion of the Sellers or any of its Affiliates or their respective Representatives (except the specific 

representations and warranties of the Sellers set forth in Article III, in each case, as qualified by 

the Disclosure Schedules).  Buyer acknowledges and agrees, to the fullest extent permitted by Law, 
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that none of the Sellers, Seller Parent or any of their respective directors, officers, employees, 

equityholders, members, Affiliates, controlling Persons, agents, advisors, Representatives or any 

other Person shall have any Liability or responsibility whatsoever to Buyer or its directors, officers, 

employees, Affiliates, controlling Persons, agents or Representatives on any basis (including in 

contract, tort or equity, under federal or state securities Laws or otherwise) based upon any 

information provided or made available, or statements made (including set forth in management 

summaries relating to the Business provided to Buyer, in materials furnished in the Sellers’ data 

site (virtual or otherwise), in presentations by the Sellers’ management or otherwise), to Buyer or 

its directors, officers, employees, Affiliates, controlling Persons, advisors, agents or 

Representatives (or any omissions therefrom). Nothing contained herein shall limit Buyer’s ability 

to make a claim against the Sellers for Fraud. 

ARTICLE V. 

BANKRUPTCY COURT MATTERS 

 Bankruptcy Actions. 

(a) Competing Transaction. This Agreement is subject to approval of the 

procedures set forth in the Sale Procedures Order, including with respect to payment of the 

Expense Reimbursement Amount, and the consideration by Sellers of higher or better Competing 

Bids in respect of all or any part of the Transferred Assets and/or the Transferred Subsidiaries in 

accordance with the Sale Procedures Order.  From the date hereof (and any prior time) and until 

the Closing, Sellers are permitted to and to cause their Representatives and Affiliates to, initiate 

contact with, solicit or encourage submission of any inquiries, proposals or offers by, any Person 

(in addition to Buyer and its Affiliates and Representatives) in connection with a Competing Bid, 

including, to (and to cause their Representatives and Affiliates to) respond to any inquiries or offers 

to purchase all or any part of the Transferred Assets, (including supplying information relating to 

the Business and the assets of Sellers to prospective purchasers). 

(b) Bankruptcy Court Filings.  

(i) As soon as reasonably practicable following the execution of this 

Agreement and the commencement of the Bankruptcy Cases, the applicable Sellers shall file with 

the Bankruptcy Court a motion seeking entry of the Sale Procedures Order (which shall, among 

other things, establish procedures for the conduct of the Auction, and to determine Cure Costs for 

the Transferred Contracts), and shall diligently prosecute such motion. Buyer agrees that it will 

promptly take such actions as are reasonably requested by the applicable Sellers to assist in 

obtaining entry of the Sale Procedures Order. In the event the entry of the Sale Procedures Order 

shall be appealed, the applicable Sellers and Buyer shall use their respective commercially 

reasonable efforts to defend such appeal.  

(ii) Provided Buyer is selected as the winning bidder in respect of the 

Transferred Assets and the Transferred Subsidiaries at the Auction, if any, undertaken in 

accordance with the Sale Procedures Order, or if no Competing Bid is submitted with respect to 

the Transferred Assets and the Transferred Subsidiaries, Sellers shall diligently seek entry of the 

Sale Order and any other necessary orders to close the sale of the Transferred Assets and the 

Transferred Subsidiaries (the “Related Orders”) by the Bankruptcy Court in accordance with the 
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terms and conditions of the Sale Procedures Order.  Buyer and Sellers understand and agree that 

the consummation of the transactions contemplated by this Agreement is subject to approval by 

the Bankruptcy Court. Buyer agrees that it will promptly take such actions as are reasonably 

requested by Sellers to assist in obtaining entry of the Sale Order and any Related Orders including 

a finding of adequate assurance of future performance by Buyer, including by furnishing affidavits 

or other documents or information for filing with the Bankruptcy Court for the purposes, among 

others, of providing necessary assurances of performance by Buyer under this Agreement and 

demonstrating that Buyer is a “good faith” purchaser under section 363(m) of the Bankruptcy 

Code. Buyer shall not, without the prior written consent of Seller Parent, file, join in, or otherwise 

support in any manner whatsoever any motion or other pleading relating to the sale of the 

Transferred Assets and the Transferred Subsidiaries hereunder.  In the event the entry of the Sale 

Order shall be appealed, Sellers and Buyer shall use their respective commercially reasonable 

efforts to defend such appeal.  

(iii) The applicable Sellers shall file such motions or pleadings, in form 

and substance reasonably acceptable to Buyer, as may be appropriate or necessary to assume and 

assign the Transferred Contracts and to determine the amount of the Cure Costs; provided, that 

nothing herein shall preclude Sellers from filing such motions, including upon commencement of 

the Bankruptcy Cases, to reject any Contracts that are not Transferred Contracts.  

(c) Back-up Bidder. Sellers and Buyer agree that, in the event that Buyer is not 

the winning bidder at the Auction, if and only if (i) Buyer submits the second highest or second 

best bid at the Auction for the Transferred Assets and the Transferred Subsidiaries which is 

memorialized by an acceptable agreement incorporating terms established at the Auction, or the 

terms of this Agreement constitute the second highest or best bid for the Transferred Assets and 

the Transferred Subsidiaries, and (ii) Sellers give written notice to Buyer on or before the date that 

is twenty-eight (28) days from the entry of an Order of the Bankruptcy Court approving the 

winning bidder’s definitive agreement, stating that Sellers (A) failed to consummate the sale of 

the Transferred Assets and/or the Transferred Subsidiaries with the winning bidder, and (B) 

terminated the purchase agreement with the winning bidder, so long as Buyer has not previously 

terminated this Agreement in accordance with its terms, Buyer shall promptly consummate the 

transactions contemplated hereby upon the terms and conditions as set forth herein, or as set forth 

on the record of the Auction, including the Purchase Price, as the same may be increased by Buyer 

at the Auction. 

ARTICLE VI. 

COVENANTS 

 Conduct of Business Prior to the Closing.  From the date of this 

Agreement until the Closing Date or earlier termination of this Agreement, except (1) as otherwise 

expressly contemplated by this Agreement, (2) as required by Law or any Order or any Contract 

to which Sellers or any of the Transferred Subsidiaries are bound, (3) as required or prohibited 

pursuant to a Bankruptcy Court Order or the Bankruptcy Code or the DIP Credit Agreement, (4) 

with the prior written consent of the Buyer (which consent shall not be unreasonably withheld, 

conditioned or delayed) or (5) as set forth on Section 6.1 of the Disclosure Schedules; provided, 

that the consent of the Buyer shall be deemed to have been given if the Buyer does not object 
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within seven (7) Business Days from the date on which request for such consent is provided in 

writing to Buyer) or the approval of the Bankruptcy Court, 

(a) the Sellers shall, and shall cause the Transferred Subsidiaries to use 

commercially reasonable efforts to (x) conduct the Business in the Ordinary Course of Business, 

(y) preserve the material business relationships with customers, suppliers, distributors and others 

with whom the Sellers or the Transferred Subsidiaries deal in the Ordinary Course of Business; 

and (z) Sellers shall maintain the Transferred Assets in reasonably good operating condition 

(normal wear and tear excepted); 

(b) the Sellers shall not, and shall cause the Transferred Subsidiaries not to, 

undertake any of the following: 

(i) sell, transfer, lease, sublease, encumber or otherwise dispose of (1) 

any material Transferred Assets or (2) any material assets of a Transferred Subsidiary, in each case 

other than immaterial dispositions thereof and Inventory sold or disposed of in the Ordinary Course 

of Business; 

(ii) issue, sell, grant, pledge, dispose or transfer any equity interests in 

any Seller or Transferred Subsidiary; 

(iii) acquire any corporation, partnership, limited liability company, 

other business organization or division thereof; 

(iv) merge or consolidate with or into any legal entity, dissolve, liquidate 

or otherwise terminate its existence; 

(v) split, combine, consolidate, subdivide or reclassify any of the 

Transferred Subsidiaries’ capital stock, other equity interests or voting securities, or securities 

convertible into or exchangeable or exercisable for capital stock or other equity interests or voting 

securities, or issue or authorize the issuance of any other securities in respect of, in lieu of or in 

substitution for its capital stock, other equity interests or voting securities or enter into silent 

partnership agreements granting the silent partner entitlements to its proceeds; 

(vi) declare, set aside or pay any dividend or other distribution (whether 

in cash, stock or property or any combination thereof) in respect of any securities of any 

Transferred Subsidiary or Seller, or repurchase, redeem or otherwise acquire, or offer to 

repurchase, redeem or otherwise acquire, any capital stock or voting securities of, or equity 

interests in, any Transferred Subsidiary or Seller or any securities of any Transferred Subsidiary 

or Seller convertible into or exchangeable or exercisable for capital stock or voting securities of, 

or equity interests in, any Transferred Subsidiary or Seller, or any warrants, calls, options or other 

rights to acquire any such capital stock, securities or interests, other than any transfers among 

Transferred Subsidiaries, among Sellers, or between any Transferred Subsidiary and any Seller; 

(vii) amend the certificate of incorporation, bylaws or comparable 

organizational documents of any Seller or Transferred Subsidiary in a manner that would 

reasonably be expected to materially delay or impede the Sellers’ ability to consummate the 

transactions contemplated hereby; 
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(viii) enter into any joint venture agreement that involves a sharing of 

profits, cash flows, expenses or losses with other Persons related to or affecting the Business, the 

Transferred Assets or the Transferred Subsidiaries; 

(ix)  amend or modify (other than by automatic extension or renewal) or 

terminate (other than by expiration in accordance with its terms) any Material Contract or enter 

into a Contract which, had it been entered into prior to the date hereof, would have been a Material 

Contract; 

(x) take any action (other than any actions required by the Bankruptcy 

Court or applicable Law) in breach of the Sale Procedures or the Sale Order; 

(xi) (1) reject or terminate (other than by expiration in accordance with 

its terms) any Material Contract or seek Bankruptcy Court approval to do so, or (2) fail to use 

commercially reasonable efforts to oppose any action by a third party to so terminate (including 

any action by a third party to obtain Bankruptcy Court approval to terminate) any Material 

Contract, except in each case, to the extent the Buyer has indicated in writing that it wishes the 

Sellers to reject such Contract; 

(xii) with respect to any Transferred Asset (1) agree to allow any form of 

relief from the automatic stay in the Bankruptcy Cases; or (2) fail to use commercially reasonable 

efforts to oppose any action by a third party to obtain relief from the automatic stay in the 

Bankruptcy Cases; 

(xiii) solely with respect to the Transferred Subsidiaries, Transferred 

Assets or the Business, change, make or revoke any Tax election, change any method of accounting 

with respect to Taxes, file any amended Tax Return, surrender or compromise any right to claim 

a Tax refund, settle or compromise any claim, notice, audit, assessment or other proceeding related 

to Taxes, enter into any agreement affecting any Tax Liability or any refund or file any request for 

rulings or special Tax incentives with any Governmental Authority, enter into any Tax allocation, 

sharing or indemnity agreement (in each case, if the subject matter thereof primarily relates to 

Taxes), or extend or waive the statute of limitations period applicable to any Tax or Tax Return; 

(xiv) make any change in any method of accounting or accounting 

practice or policy, except as required by applicable Law or GAAP; 

(xv) fail to maintain in full force and effect existing insurance policies; 

(xvi) make any loans, advances or capital contributions to, or investments 

in, any other Person (other than to a Seller or Transferred Subsidiary); 

(xvii) voluntarily pursue or seek, or fail to use commercially reasonable 

efforts to oppose any third party in pursuing or seeking, a conversion of the Bankruptcy Cases to 

cases under chapter 7 of the Bankruptcy Code, the appointment of a trustee under chapter 11 or 

chapter 7 of the Bankruptcy Code and/or the appointment of an examiner with expanded powers; 

(xviii) subject any of the Transferred Assets to any Encumbrance, other 

than Permitted Encumbrances; 
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(xix) incur any indebtedness for borrowed money, enter into any capital 

lease or guarantee any such indebtedness, in each case that would constitute an Assumed Liability; 

(xx) enter into any commitment for capital expenditures, except to the 

extent permitted under the terms of the Sellers’ debtor-in-possession financing;  

(xxi)  except as required under the terms of any Employee Benefit Plan, 

with respect to Business Employees, (1) make or grant any general or special wage or salary 

increase (other than merit increases consistent with past practice within the past three years), (2) 

make any material increase in the payment of benefits under any Employee Benefit Plan, (3) take 

any action with respect to the grant of any material severance or termination pay (other than 

pursuant to policies, agreements or arrangements in effect on the date of this Agreement) which 

will become due, (4) adopt, amend or terminate any Employee Benefit Plan, other than in the 

Ordinary Course of Business and consistent with past practice, and (5) enter into any material 

employment, consulting or similar agreement or materially amend any existing employment 

agreement, or 

(xxii) agree or commit to any of the foregoing.  

 Covenants Regarding Information. 

(a) From the date hereof until the Closing Date or earlier termination of this 

Agreement, upon reasonable request, the Sellers shall afford the Buyer and its Representatives, at 

Buyer’s sole expense, reasonable access to make investigation of the properties, offices, plants and 

other facilities, books and records (including Tax books and records) of the Sellers and the 

Transferred Subsidiaries, and shall furnish the Buyer with such financial, operating and other data 

and information, and reasonable access to all the officers, employees, accountants and other 

Representatives of the Sellers and the Transferred Subsidiaries to the extent Buyer may reasonably 

request and to make extracts and copies of such books and records; provided, that any such 

investigation shall be conducted during normal business hours upon prior notice and advanced 

written consent of Seller Parent (such consent not to be unreasonably withheld, conditioned or 

delayed) under the supervision of the Sellers’ personnel and in such a manner as not to 

unreasonably interfere with the normal operations of the Transferred Subsidiaries.  

Notwithstanding anything to the contrary in this Agreement, the Sellers shall not be required to 

disclose any information to the Buyer or its Representatives if such disclosure (i) would violate 

applicable Law, including Antitrust Laws and data protection Laws, rules or regulations or the 

terms of any Contract to which the Sellers or any Transferred Subsidiaries are party (including 

confidentiality obligations) or (ii) would adversely affect any attorney-client or other legal 

privilege or contravene any applicable Laws (the “Disclosure Limitations”); provided that the 

Parties shall reasonably cooperate in seeking to find a way to allow disclosure of such information 

to the extent doing so would not (in the good faith belief of the Sellers after consultation with 

outside counsel) reasonably be likely to cause such violation to occur or such privilege to be 

undermined with respect to such information.  The information provided pursuant to this Error! 

Reference source not found. will be used solely for the purposes of effecting the transactions 

contemplated hereby. No Seller makes any representation or warranty as to the accuracy of any 

information provided pursuant to this Error! Reference source not found..  Except as otherwise 

contained in this Agreement, the Sellers shall not be required to provide to Buyer any information 
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relating to bids received from other Persons in connection with the Auction and information and 

analysis (including financial analysis) relating to such bids.  Prior to the Closing, without the prior 

written consent of Seller Parent, which may be withheld for any reason, Buyer shall have no right 

to perform invasive or subsurface investigations of the Real Property.  

(b) From the date hereof until the Closing Date or earlier termination of this 

Agreement, the Sellers shall use, and shall cause the Transferred Subsidiaries to use, commercially 

reasonable efforts to cause their respective directors and officers to, on a  reasonably timely basis, 

cooperate as reasonably requested by the Buyer and/or any potential lender to assist the Buyer in 

connection with any debt financing entered into in connection with the transactions contemplated 

by this Agreement, including (i) requesting its certified independent auditors to provide auditors’ 

reports and customary comfort letters with respect to financial information relating to the Sellers 

or the Transferred Subsidiaries in customary form, (ii) directing appropriate personnel of the 

Sellers or the Transferred Subsidiaries to participate at reasonable times in a reasonable number of 

sessions with prospective lenders, (iii) furnishing the Buyer and such potential lenders, as promptly 

as reasonably practicable, with such customary financial and other pertinent information regarding 

the Sellers or the Transferred Subsidiaries as may be reasonably requested by the Buyer in 

connection with such financing, (iv) assisting in the preparation of definitive financing documents, 

including guarantee and collateral documents and customary closing certificates as may be 

reasonably required by such financing and (v) providing customary documentation and other 

information about the Sellers or the Transferred Subsidiaries reasonably requested by the Buyer 

or such potential lenders in connection with such financing and required under applicable “know 

your customer,” sanctions and anti-money-laundering rules and regulations); provided, that the 

Sellers shall not be required to provide, or cause the Transferred Subsidiaries to provide, 

cooperation under this Section 6.2(b) that:  (1) unreasonably interferes with the normal operations 

of the Transferred Subsidiaries; (2) causes any representation, warranty covenant or agreement in 

this Agreement to be breached; or (3) causes any closing condition set forth in Article VIII to fail 

to be satisfied or otherwise causes the breach of this Agreement or any Contract to which any 

Transferred Subsidiary is a party or the breach prior to Closing of any Material Contract; and, 

provided, further, the effect of any such breach shall be excluded when determining if the 

conditions set forth in Sections 8.3(a) and 8.3(b) are satisfied.  None of the Sellers or any 

Transferred Subsidiary shall be required to execute prior to the Closing any definitive financing 

documents, including any credit or other agreements, pledge or security documents, or other 

certificates, legal opinions or documents in connection with such financing, except to the extent 

any such documents shall be subject to the consummation of the transactions contemplated hereby 

at the Closing and such documents will not take effect until the Closing occurs and will not 

encumber the assets of any Transferred Subsidiary prior to the Closing.  In no event shall the 

Sellers be in breach of this Agreement because of the failure to deliver any financial or other 

information that is not currently readily available to the Sellers on the date hereof or is not 

otherwise prepared in the Ordinary Course of Business at the time requested by Buyer or for the 

failure to obtain any comfort with respect to, or review of, any financial or other information by 

its accountants.  Any and all reasonable and documented out-of-pocket costs and expenses incurred 

at the request of the Buyer in connection with any cooperation, investigation or other matter related 

to this Section 6.2(b) shall be borne by the Buyer. 

(c) From and after the Closing, for a period of six (6) years following the 

Closing Date (or, if later, the closing of the Bankruptcy Case), the Buyer will provide the Sellers 
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and their Representatives, at Sellers’ sole expense, with reasonable access, during normal business 

hours, and upon reasonable advance notice, subject to reasonable denials of access or delays to the 

extent any such access would unreasonably interfere with the operations of the Buyer or the 

Business, to the books and records, including work papers, schedules, memoranda, and other 

documents (for the purpose of examining and copying) relating to the Transferred Assets, the 

Excluded Assets, the Assumed Liabilities or the Excluded Liabilities with respect to periods or 

occurrences prior to the Closing Date, for the purposes of (i) complying with the requirements of 

any Governmental Authority, including the Bankruptcy Court, (ii) the closing of the Bankruptcy 

Cases and the wind down of the Sellers’ estates (including reconciliation of claims), (iii) making 

insurance claims, (iv) complying with applicable Laws and (v) any Action to which any Seller is 

a party; provided that the Buyer shall not be obligated to provide any such access that would 

conflict with the Disclosure Limitations; provided, further, that the Parties shall reasonably 

cooperate in seeking to find a way to allow disclosure of such information to the extent doing so 

would not (in the good faith belief of the Buyer after consultation with outside counsel) reasonably 

be likely to cause such violation to occur or such privilege to be undermined with respect to such 

information.  Unless otherwise consented to in writing by Seller Parent, the Buyer will not, for a 

period of six (6) years following the Closing Date (or, if later, the closing of the Bankruptcy Cases), 

destroy, alter or otherwise dispose of any of such books and records without first offering to 

surrender to Seller Parent such books and records or any portion thereof that the Buyer may intend 

to destroy, alter or dispose of, provided that the Buyer may dispose of books and records in 

accordance with its document retention policies which are offered to, but not accepted by, Seller 

Parent.  From and after the Closing, the Buyer will, at Sellers’ sole expense, provide Sellers with 

reasonable assistance, support and cooperation with Sellers’ wind-down of the Sellers’ operations 

and related activities (e.g., helping to locate documents or information related to prosecution or 

processing of insurance/benefit claims).  This Section 6.2(c) shall not apply with respect to Taxes. 

 Notification of Certain Matters.  Each Party shall promptly notify 

the other Parties in writing of any fact, change, condition, circumstance or occurrence or 

nonoccurrence of any event of which it is aware that will or is reasonably likely to result in (a) any 

of the conditions set forth in Section 8.2(a)(i), Section 8.2(a)(ii), Section 8.2(b), Section 8.3(a), 

Section 8.3(a)(i) or Section 8.3(a)(ii) becoming incapable of being satisfied or (b) a Material 

Adverse Effect; provided, that failure to deliver any such notice by any Party shall not constitute 

a failure of the conditions to Closing set forth in Section 8.2 or Section 8.3 to be satisfied. 

 Employee Matters. 

(a) Where applicable Law provides for the automatic transfer of employment 

of any Business Employee, including the Transferred Subsidiaries Employees, upon the 

consummation of the transactions contemplated hereby, the parties (i) shall take or cause to be 

taken such actions as are required under applicable Law to accomplish such transfer of 

employment of such Business Employee to Buyer or a Subsidiary of Buyer by operation of Law 

as of the Closing and (ii) shall not take and shall not cause to be taken any such actions that would 

reasonably be expected to result in the employment of such Business Employee not transferring to 

Buyer or a Subsidiary of Buyer by operation of Law as of the Closing.  
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(b) The Sellers shall retain all Liabilities relating to unpaid wages, salaries, 

commissions and other amounts, earned or accrued by or in respect of employees of the Asset 

Sellers. 

(c) Nothing express or implied in this Section 6.4 or this Agreement shall (i) 

confer upon any Business Employee, or legal representative or beneficiary thereof, any rights or 

remedies, including any right to employment or benefits for any specified period, of any nature or 

kind whatsoever, under or by reason of this Agreement, (ii) be treated as an amendment to, or 

prevent the termination of any Employee Benefit Plan, or any other employee benefit plan, 

program, arrangement or agreement sponsored or maintained by the Buyer, the Sellers or their 

respective Affiliates, as applicable, or (iii) obligate the Buyer, the Sellers or any of their respective 

Affiliates to maintain any particular employee benefit plan, program or arrangement. 

 Consents and Filings; Further Assurances. 

(a) Each of the Parties shall, and shall cause their Affiliates to, use reasonable 

best efforts to take, or cause to be taken, all appropriate action to do, or cause to be done, all things 

necessary, proper or advisable under applicable Law or otherwise to consummate and make 

effective the transactions contemplated by this Agreement and the Ancillary Agreements, 

including to use commercially reasonable efforts to obtain all necessary waivers, consents and 

approvals and effecting all necessary registrations and filings, including all necessary waivers, 

consents and approvals from customers and other parties.  Without limiting the generality of the 

previous sentence, the Parties shall, and shall cause their Affiliates to, (i) use reasonable best efforts 

to obtain from Governmental Authorities all consents, approvals, authorizations, qualifications and 

orders as are necessary for the consummation of the transactions contemplated by this Agreement 

and the Ancillary Agreements, as promptly as practicable, and in any event prior to the Outside 

Date; (ii) promptly, and in no event later than the fifth (5th) Business Day following the date hereof, 

make all necessary filings, and thereafter make any other required submissions, with respect to 

this Agreement required under the HSR Act or any other applicable Law, including any other 

Antitrust Law; (iii) use reasonable best efforts to comply at the earliest practicable date with any 

request under the HSR Act, or other Antitrust Law, for additional information, documents or other 

materials received by each of them or any of their respective Subsidiaries from the Federal Trade 

Commission, the Antitrust Division of the United States Department of Justice or any other 

Governmental Authority in respect of such filings (collectively, an “Antitrust Authority”); (iv) 

cooperate with each other in connection with any such filing or request (including, to the extent 

permitted by applicable Law, providing copies of all such documents to the non-filing parties prior 

to filing and considering all reasonable additions, deletions or changes suggested in connection 

therewith) and in connection with resolving any investigation or other inquiry of any of the 

Antitrust Authorities under the HSR Act or Foreign Competition Law with respect to any such 

filing; (v) not extend any waiting period under the HSR Act or enter into any agreement with an 

Antitrust Authority not to consummate the transactions contemplated hereby; (vi) defend and 

resolve any investigation or other inquiry of any Governmental Authority under all applicable 

Laws, including by defending against and contesting administratively and in court any litigation 

or adverse determination initiated or made by a Governmental Authority under applicable Law.  

This Section 6.5(a) does not apply with respect to Taxes. 
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(b) Each of the Parties shall promptly notify the other Parties of any material 

communication it or any of its Affiliates receives from any Governmental Authority relating to the 

matters that are the subject of this Agreement and, subject to applicable Law, if practicable,  permit 

the other Parties to review in advance any proposed communication by such Party to any 

Governmental Authority and consider in good faith and incorporate the other Parties’ reasonable 

comments.  No Party shall agree to participate in any substantive meeting or discussion with any 

Governmental Authority in respect of any filings, investigation or other inquiry unless it consults 

with the other Parties in advance and, to the extent permitted by such Governmental Authority, 

gives the other Parties the opportunity to attend and participate at such meeting.  The Parties will 

coordinate and cooperate fully with each other in exchanging such information and providing such 

assistance as the other Parties may reasonably request in connection with the foregoing and in 

seeking early termination of any applicable waiting periods, including under the HSR Act.  Subject 

to applicable Law, the Parties will provide each other with copies of all correspondence, filings or 

communications between them or any of their Representatives, on the one hand, and any 

Governmental Authority or members of its staff, on the other hand, with respect to this Agreement 

and the transactions contemplated hereby.  This Section 6.5(b) does not apply with respect to 

Taxes. 

(c) In furtherance, and without limiting any, of the covenants and agreements 

under Section 6.5(a) and Section 6.5(b), each Party shall, and shall cause its Affiliates to, take all 

actions necessary, proper or advisable to (i) avoid or eliminate each and every impediment that 

may be asserted by a Governmental Authority related to any filings or consents contemplated by 

this Section 6.5, as soon as practicable and (ii) to enable the Closing to occur as soon as practicable 

and in any event prior to the Outside Date, in each case, which actions shall include (1) proposing, 

negotiating, committing to and effecting, by consent decree, hold separate order, settlement or 

otherwise, the sale, divestiture, licensing or disposition of any assets or businesses of the Buyer or 

its Affiliates (including, after the Closing, the Transferred Subsidiaries), (2) terminating existing 

relationships, contractual rights or obligations of the Buyer or its Affiliates (including, after the 

Closing, the Transferred Subsidiaries), (3) agreeing to any limitation on the conduct of the Buyer 

or its Affiliates (including, after the Closing, the Transferred Subsidiaries), (4) taking any other 

action as may be required by a Governmental Authority in order to obtain any consent thereof that 

is necessary, appropriate or advisable to consummate the Closing or avoiding the entry of, or 

having vacated, lifted, dissolved, reversed or overturned Legal Restraint, in each case, as soon as 

possible (each of the actions described in the foregoing clauses (1)–(4), a “Regulatory 

Concession”).  Notwithstanding the foregoing, nothing in this Agreement shall require, or be 

construed to require, the Buyer or its Affiliates (including, after the Closing, the Transferred 

Subsidiaries), to make or agree to any Regulatory Concession, to the extent that it, individually or 

in the aggregate, would reasonably be expected to have a material adverse effect on the Buyer or 

its Affiliates, the Transferred Subsidiaries or the Business. 

(d) From time to time, whether at or following the Closing, the Sellers and the 

Buyer shall execute, acknowledge and deliver all such further conveyances, notices, assumptions 

and releases and such other instruments, and shall take such further actions, as may be necessary 

or appropriate to vest in the Buyer all the right, title, and interest in, to or under the Transferred 

Assets, to provide the Buyer and the Sellers all rights and obligations to which they are entitled 

and subject pursuant to this Agreement and the Ancillary Agreements, and to otherwise make 

effective as promptly as practicable the transactions contemplated by this Agreement and the 
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Ancillary Agreements.  Each of the Parties will use its commercially reasonable efforts to cause 

all of the obligations imposed upon it in this Agreement to be duly complied with and to cause all 

conditions precedent to such obligations to be satisfied. 

(e) The Sellers and the Buyer shall cooperate with each other and, as promptly 

as practicable after the date of this Agreement use reasonable best efforts to obtain the transfer or 

reissuance to the Buyer of all Environmental Permits necessary to lawfully own and operate the 

Business and Transferred Assets.  The Parties shall use reasonable best efforts to respond promptly 

to any requests for additional information made by such agencies, use their respective 

commercially reasonable efforts to participate in any hearings, settlement proceedings or other 

proceedings ordered with respect to applications to transfer or reissue such Environmental Permits, 

and use respective reasonable best efforts to cause regulatory approval to be obtained as soon as 

practicable after the date of filing.  Each Party will bear its costs of the preparation and review of 

any such filing.  The Sellers and the Buyer shall have the right to review in advance all 

characterizations of the information relating to the transactions contemplated by this Agreement 

which appear in any filings to transfer the Environmental Permits and the filing Party shall consider 

in good faith any revisions reasonably requested by the non-filing Party. 

 Refunds and Remittances. 

(a) After the Closing: (i) if the Sellers or any of their Affiliates receive any 

refund or other amount that is a Transferred Asset or is otherwise properly due and owing to the 

Buyer in accordance with the terms of this Agreement, the Sellers promptly shall remit, or shall 

cause to be remitted, such amount to the Buyer and (ii) if the Buyer or any of its Affiliates receive 

any refund or other amount that is an Excluded Asset or is otherwise properly due and owing to 

the Sellers or any of their Affiliates in accordance with the terms of this Agreement, the Buyer 

promptly shall remit, or shall cause to be remitted, such amount to the Sellers. 

(b) In the event that, from and after the Closing, (i) Sellers or any of their 

Affiliates have retained ownership of a Transferred Asset as contemplated by this Agreement, 

then, for no additional consideration to the Sellers or any of their Affiliates, the Sellers shall, and 

shall cause their controlled Affiliates to, convey, assign or transfer promptly such Transferred 

Asset to the Buyer or its designees, and the Parties shall execute all other documents and 

instruments, and take all other lawful actions reasonably requested, in order to assign and transfer 

such Transferred Asset to the Buyer or its designees or (ii) any Excluded Asset has been conveyed 

to or is received by the Buyer, then, without any consideration payable to the Buyer or any of its 

Affiliates, the Buyer shall convey, assign or transfer promptly such Excluded Asset to the Sellers, 

and the Parties shall execute all other documents and instruments, and take all other lawful actions 

reasonably requested, in order to assign and transfer such Excluded Asset to Sellers or their 

designees. To the extent that Buyer receives any mail or packages addressed to Sellers not relating 

to the Transferred Assets or the Assumed Liabilities, Buyer shall promptly deliver such mail or 

packages to Sellers. To the extent Sellers receive any mail or packages addressed to Sellers but 

relating to the Transferred Assets or the Assumed Liabilities, Sellers shall promptly deliver such 

mail or packages to Buyer. 

 Public Announcements.  From and after the date hereof, the Parties 

shall consult with each other before making any press release or otherwise making any public 
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statements with respect to this Agreement or the transactions contemplated hereby, and neither the 

Buyer nor the Sellers shall make any press release or any public statement prior to obtaining Seller 

Parent’s (in the case of the Buyer) or the Buyer’s (in the case of the Sellers) written approval, 

which approval shall not be unreasonably withheld, conditioned or delayed, except that no such 

approval shall be necessary to the extent disclosure is made in any filing made to any court or may 

be required by applicable Law or by the Bankruptcy Court in connection with this Agreement; 

provided, that the Party intending to make such release shall use commercially reasonable efforts 

consistent with such applicable Law or Bankruptcy Court requirement to consult with the other 

Party with respect to the text thereof; provided, further, that nothing in this Agreement shall restrict 

or prohibit Sellers or the Transferred Subsidiaries from (i) making any announcement to their 

respective employees to the extent Sellers determine in good faith that such announcement is 

necessary or advisable or (ii) communicating with customers and other business relations in the 

Ordinary Course of Business. 

 Name Change.  The Sellers shall, as promptly as practicable (but in 

no event later than forty-five (45) days) after the Closing, cease using and displaying any 

Trademarks set forth in Section 6.8 of the Disclosure Schedules, and in accordance with such 

requirement, the Sellers shall use commercially reasonable efforts to, no later than thirty (30) days 

after the Closing, legally change their corporate and business names (to the extent such names 

include such Trademarks or a confusingly similar Trademarks) to names that are not confusingly 

similar to such Trademarks, and file notices of such name changes with the Bankruptcy Court.  

Under no circumstance shall the Sellers, after the Closing, use or otherwise exploit the Trademarks 

included in the Transferred Assets or any other indicia confusingly similar to the Trademarks 

included in the Transferred Assets, Copyrights included in the Transferred Assets, or any work 

substantially similar to the Copyrights included in the Transferred Assets, as a source identifier in 

connection with any Seller product, service or corporate, business or domain name.  

Notwithstanding the foregoing, the Sellers are not prohibited from using the Trademarks for non-

trademark uses, including to factually describe their prior ownership of the Business, for internal 

business purposes, records and other historical or archived documents containing or referencing 

such Trademarks or in a manner that constitutes fair use under applicable Law. Any inadvertent 

non-permitted use of any Trademarks included in the Transferred Assets by Sellers after Closing 

shall not be a breach of this Section 6.8, provided that within thirty (30) days of Buyer discovering 

or becoming aware of such use, Sellers, or its Affiliate or sublicensee, as applicable, ceases such 

use or removes such Trademarks from such materials or destroys the applicable materials. 

 Assumed Liabilities; Adequate Assurance of Future Performance.  

The Buyer will use commercially reasonable actions to provide the evidence required to establish 

that the Buyer can provide adequate assurance of future performance of the Transferred Contracts, 

including such affidavits, non-confidential financial information and other documents or 

information as may be necessary or desirable for filing with the Bankruptcy Court and making the 

Buyer’s Representatives available to testify before the Bankruptcy Court. 

 Sale Free and Clear.  The Sellers acknowledge and agree, and the 

Sale Order shall be drafted to provide, without limitation, that, (a) on the Closing Date and 

concurrently with the Closing, all then existing Encumbrances against or created by the Sellers, 

any of their Affiliates, or the bankruptcy estate, to the fullest extent permitted by Section 363 of 

the Bankruptcy Code, shall be fully released from and with respect to the Transferred Assets and 
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(b) the Buyer is not a successor to any Seller or the bankruptcy estate by reason of any theory of 

law or equity, and the Buyer shall not assume or in any way be responsible for any Liability of the 

Sellers, any of their Affiliates and/or the bankruptcy estate, except as expressly provided in this 

Agreement.  On the Closing Date, the Transferred Assets and Transferred Stock shall be 

transferred to the Buyer free and clear of all Encumbrances (other than Permitted Encumbrances) 

to the fullest extent permitted by Section 363 of the Bankruptcy Code. 

 Intellectual Property Registrations.  Upon the reasonable and 

specific request of Buyer, which shall be made no later than five (5) Business Days prior to the 

Closing Date, the Sellers shall use commercially reasonable efforts to effect the necessary change 

of ownership and recordals, effective as of the Closing Date, with all patent, trademark, and 

copyright offices and domain name registrars and other similar authorities (i) where Intellectual 

Property included in the Transferred Assets is still recorded in the name of legal predecessors of 

any Seller or any Person other than a Seller or (ii) where, to the Knowledge of the Sellers, the 

relevant recordals of the patent, copyright, and trademark offices, and domain name registrars, and 

other similar authorities, with respect to any Seller’s Intellectual Property, are materially incorrect 

for any other reason. 

 Contact with Customers and Suppliers.  From the date hereof until 

the earlier to occur of the Closing and the date that this Agreement is validly terminated, Buyer 

shall not, and shall cause its Affiliates and Representatives not to, contact or communicate with 

the employees (other than the employees identified on Section 6.12 of the Disclosure Schedules), 

customers, potential customers or suppliers of the Business or any other Person having a business 

relationship with the Business concerning the Business or the transactions contemplated hereby 

without the prior written consent of Seller Parent, which will not be unreasonably withheld, 

delayed or conditioned. 

 Resignation of Directors and Officers.  The Sellers shall use 

commercially reasonable efforts to cause the officers and directors of the Transferred Subsidiaries 

identified by Buyer to Sellers prior to signing to deliver customary resignation letters effective as 

of the Closing. 

 Disclosure Schedules and Ancillary Agreements.  The Sellers and 

the Buyer shall work expeditiously and in good faith to finalize the Disclosure Schedules, the 

Assignment Agreement and the IP Assignment Agreement, each in a form that is reasonably 

acceptable to each of Seller Parent and the Buyer as soon as reasonably practicable and in any 

event prior to 11:59 p.m. New York Time on May 22, 2020. 

ARTICLE VII. 

TAX MATTERS 

 Transfer Taxes.  Any and all sales, harmonized sales, use, property 

transfer or gains, real estate or land transfer or gains, documentary, stamp, registration, recording, 

filing, goods and services or other similar Taxes payable solely as a result of the sale or transfer of 

the Transferred Stock or the Transferred Assets and the assumption of the Assumed Liabilities 

pursuant to this Agreement (“Transfer Taxes”) shall (to the extent not subject to an exemption 

under the Bankruptcy Code) be borne 50% by the Sellers and 50% by the Buyer.  The Sellers and 
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the Buyer shall use commercially reasonable efforts and cooperate in good faith to mitigate, 

reduce, or eliminate any such Transfer Taxes, and shall each sign and file (or cause its respective 

Affiliates to sign and file) all documentation with the relevant Governmental Authority relating to 

such Transfer Taxes as it may be required to sign or file under applicable Law.  The Sellers shall 

prepare and file all necessary Tax Returns or other documents with respect thereto and shall 

promptly provide a copy of any such Tax Returns or other documents to the Buyer. 

 Tax Cooperation.  The Buyer and the Sellers agree to furnish or 

cause to be furnished to each other, upon reasonable request, as promptly as practicable, such 

information (including access to books and records relating to Taxes) and assistance relating to the 

Business, the Transferred Subsidiaries, the Transferred Assets and the Assumed Liabilities as is 

reasonably necessary for determining any Liability for Taxes, the filing of all Tax Returns, the 

making of any election relating to Taxes, the preparation for any audit by any Governmental 

Authority and the prosecution or defense of any claim, suit or proceeding relating to any Tax; 

provided, however, that the Buyer shall not be required to disclose the contents of its Tax Returns 

to any Person.  Any reasonable expenses incurred in furnishing such information or assistance 

pursuant to this Section 7.2 shall be borne by the Party requesting it. 

 Tax Returns / Tax Elections. After the Closing, with respect to Tax 

Returns of the Transferred Subsidiaries for tax periods (i) ending on or prior to the Closing Date 

or (ii) that are Straddle Periods (in each case, (i) and (ii), “Seller Returns”), Buyer shall prepare 

such Seller Returns in accordance with applicable Law.  The Buyer shall provide the Sellers with 

draft Seller Returns with respect to income Taxes for review and comment on or before twenty 

(20) days prior to the due date for such Seller Returns and Buyer shall consider the Sellers’ 

comments in good faith.  No election under Section 338 or 336 of the Code shall be filed with 

respect to the purchase of the Transferred Subsidiaries. 

 Allocations. With respect to a Straddle Period, Taxes and Tax 

liabilities with respect to the income, property or operations of the Business, Transferred Assets or 

Transferred Subsidiaries shall be apportioned between the period ending on and including the 

Closing Date and the period beginning after the Closing Date as follows: (i) in the case of Taxes 

other than income, sales and use and withholding Taxes, on a per-diem basis, and (ii) in the case 

of income, sales and use and withholding Taxes, as determined based on a closing of the books of 

the relevant entity on the Closing Date.  

 Bulk Sales.  Notwithstanding any other provisions in this 

Agreement, the Buyer and the Sellers hereby waive compliance with all “bulk sales,” “bulk 

transfer” and similar Laws that may be applicable with respect to the sale and transfer of any or all 

of the Transferred Assets to the Buyer. 

ARTICLE VIII. 

CONDITIONS TO CLOSING 

 General Conditions.  The respective obligations of the Buyer and the 

Sellers to consummate the transactions contemplated by this Agreement shall be subject to the 

satisfaction, at or prior to the Closing, of each of the following conditions, any of which may, to 

the extent permitted by applicable Law, be waived in writing by each of the Buyer and Seller 

Case 20-11049-LSS    Doc 154-1    Filed 05/21/20    Page 65 of 82



 

 59 

 
US 167744016v24 

Parent in its sole discretion (provided that such waiver shall only be effective as to the obligations 

of such Party): 

(a) No Governmental Authority shall have enacted, issued, promulgated, 

enforced or entered any Law or Order (whether temporary, preliminary or permanent) that enjoins, 

restrains, makes illegal or otherwise prohibits the consummation of the transactions contemplated 

by this Agreement or the Ancillary Agreements (any such Law or Order, a “Legal Restraint”). 

(b) Any waiting period (and any extension thereof) under the HSR Act or any 

other Antitrust Law applicable to the transactions contemplated by this Agreement and the 

Ancillary Agreements shall have expired or shall have been terminated or the necessary clearance 

thereunder shall have been received and shall remain in full force and effect. 

 Conditions to Obligations of the Sellers.  The obligations of the 

Sellers to consummate the transactions contemplated by this Agreement shall be subject to the 

satisfaction, at or prior to the Closing, of each of the following conditions, any of which may be 

waived in writing by Seller Parent in its sole discretion: 

(a) Representations and Warranties. 

(i) The representations and warranties of the Buyer set forth in Section 

4.1, Section 4.2, Section 4.3(a)(i) and Section 4.5 (the “Buyer Fundamental Representations”) shall 

be true and correct in all respects as of date when made and as of the Closing Date (other than in 

the case of Buyer Fundamental Representations that are made as of a specified date, which 

representations and warranties shall be true and correct in all respects as of such specified date); 

(ii) The representations and warranties of the Buyer contained in this 

Agreement (other than the Buyer Fundamental Representations) shall be true and correct as of the 

date when made and as of the Closing Date (other than in the case of representations and warranties 

that are made as of a specified date, which representations and warranties shall be true and correct 

in all material respects as of such specified date), without giving effect to any limitation or 

qualification by a materiality standard (including “in all material respects,” “material” or “Buyer 

Material Adverse Effect”) set forth therein, except for such failures to be true and correct that do 

not have or would not reasonably be expected to have, individually or in the aggregate, a Buyer 

Material Adverse Effect. 

(b) The Buyer shall have, in all material respects, performed all obligations and 

agreements and complied with all covenants and conditions required by this Agreement to be 

performed or complied with by it prior to or at the Closing. 

(c) The Sellers shall have received the deliverables listed in Section 2.8(c). 

(d) The Bankruptcy Court shall have entered the Sale Order and the Sale Order 

shall be a Final Order. 

(e) The Bankruptcy Court shall have approved and authorized the Buyer’s 

ability, pursuant to Section 363(k) of the Bankruptcy Code, to credit bid the Credit Bid Amount in 

satisfaction of the Purchase Price set forth in Section 2.7. 
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 Conditions to Obligations of the Buyer.  The obligations of the 

Buyer to consummate the transactions contemplated by this Agreement shall be subject to the 

satisfaction, at or prior to the Closing, of each of the following conditions, any of which may be 

waived in writing by the Buyer in its sole discretion: 

(a) Representations and Warranties. 

(i) Each Fundamental Representation shall be true and correct in all 

respects as of the date when made and as of the Closing Date (other than in the case of Fundamental 

Representations that are made as of a specified date, which Fundamental Representations shall be 

true and correct in all respects as of such specified date). 

(ii) The representations and warranties of the Sellers contained in this 

Agreement (other than the Fundamental Representations) shall be true and correct as of the date 

when made and as of the Closing Date (other than in the case of representations and warranties 

that are made as of a specified date, which representations and warranties shall be true and correct 

as of such specified date), without giving effect to any limitation or qualification by a materiality 

standard (including “in all material respects,” “material” or “Material Adverse Effect”) set forth 

therein, except for such failures to be true and correct that do not have a Material Adverse Effect. 

(b) The Sellers shall have, in all material respects, performed all obligations 

and agreements and complied with all covenants and conditions required by this Agreement to be 

performed or complied with by them prior to or at the Closing. 

(c) The Buyer shall have received the deliverables listed in Section 2.8(b). 

(d) A “Termination Date” (as defined in the DIP Credit Agreement) shall not 

have occurred and the indebtedness outstanding under the DIP Credit Agreement shall not have 

otherwise been paid off. 

(e) The Bankruptcy Court shall have approved and authorized the Buyer’s 

ability, pursuant to Section 363(k) of the Bankruptcy Code, to credit bid the Credit Bid Amount in 

satisfaction of a portion of the Purchase Price as set forth in Section 2.7. 

(f) The Bankruptcy Court shall have entered the Sale Order and the Sale Order 

shall be a non-appealable Final Order. 

(g) Sellers shall have delivered to Buyer the consents listed on Schedule 8.3(g) 

hereof. 

ARTICLE IX. 

TERMINATION 

 Termination.  This Agreement may be terminated at any time prior 

to the Closing: 

(a) by mutual written consent of the Buyer and Seller Parent; 
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(b) either Seller Parent or the Buyer, if: 

(i) a Legal Restraint is in effect that has become final and 

nonappealable; provided that no Party may terminate this Agreement pursuant to this Section 

9.1(b)(i) unless it has complied in all material respects with Section 6.5; 

(ii) any Seller enters into a definitive agreement with respect to an 

Alternative Transaction because the Buyer is not the Successful Bidder at the Auction; provided, 

however, that if the Buyer is the Back-Up Bidder, then the Buyer may not terminate this Agreement 

pursuant to this Section 9.1(b)(ii) for a period of twenty-eight (28) days from the entry of an Order 

of the Bankruptcy Court approving such definitive agreement and the transactions contemplated 

thereby (for the avoidance of doubt, nothing in this Section 9.1(b)(ii) shall restrict the ability of 

the Buyer to terminate this Agreement in accordance with any other provision of this Agreement); 

(iii) if (i) any Seller enters into one or more Alternative Transactions 

with one or more Persons other than Buyer or (ii) the Bankruptcy Court approves an Alternative 

Transaction other than with the Buyer;  

(iv) the Closing shall not have occurred on or before the date that is 

ninety (90) days from the date hereof (the “Outside Date”); provided that the right to terminate 

this Agreement under this Section 9.1(b)(iv) shall not be available to any Party if such Party is 

then in material breach of this Agreement that is the cause of the failure of the Closing to occur 

prior to such date; provided, further, that the right to terminate this Agreement pursuant to this 

Section 9.1(b)(iv) shall not be available to any Party in the event that the other Party or Parties 

have initiated proceedings prior to the Outside Date to specifically enforce this Agreement which 

such proceedings are still pending;  

(v) all of the Disclosure Schedules, the Assignment Agreement and the 

IP Assignment Agreement are not finalized in a form that is reasonably acceptable to each of Seller 

Parent and the Buyer by 11:59 p.m. New York Time on May 22, 2020. 

(c) by the Buyer, if: 

(i) the Buyer is not in material breach of this Agreement such that the 

conditions in Section 8.2(a) or Section 8.2(b) would not be satisfied, and the Sellers breach or fail 

to perform in any respect any of their representations, warranties or covenants contained in this 

Agreement and such breach or failure to perform (1) would give rise to the failure of a condition 

set forth in Section 8.3(a) or Section 8.3(b) and (2) cannot be or has not been cured before the 

earlier to occur of (A) thirty (30) days following delivery of written notice of such breach or failure 

to perform and (B) one (1) day prior to the Outside Date; 

(ii) if the Bankruptcy Case is dismissed or converted to a case under 

chapter 7 of the Bankruptcy Code, and neither such dismissal nor conversion expressly 

contemplate the transactions provided for in this Agreement;  

(iii) there shall have occurred any event, change, condition, occurrence 

or effect that has, or would reasonably be expected to have, individually or in the aggregate, a 

Material Adverse Effect and such Material Adverse Effect shall not have been cured within three 
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(3) Business Days (A) of written notice from the Buyer to Sellers of such Material Adverse Effect 

or (B) of written notice to the Buyer pursuant to Section 6.3;  

(iv) the Sellers publicly announce any plan of reorganization or plan of 

liquidation or support any such plan filed by any third party, other than any such transaction related 

to the wind down of the Sellers and that would not prevent or materially delay the Closing from 

occurring in accordance with the terms of this Agreement; 

(v) for any reason (including an Order of the Bankruptcy Court), the 

Buyer is legally prohibited, pursuant to Section 363(k) of the Bankruptcy Code or otherwise, to 

(a) credit bid up to the full Credit Bid Amount in satisfaction of a portion of the Purchase Price as 

set forth in Section 2.7, or (b) to increase the Credit Bid Amount up to the full amount of the 

indebtedness under the Prepetition Notes in connection with the Auction; 

(vi) a “Termination Date” (as defined in the DIP Credit Agreement) 

occurs and has not been waived or the indebtedness outstanding under the DIP Credit Agreement 

is otherwise paid off;   

(vii) the Interim Financing Order (as defined in the DIP Credit 

Agreement), in form and substance satisfactory to the Requisite Lenders in their sole discretion, 

has not been entered within three (3) days of the Petition Date;  

(viii) the Final Financing Order (as defined in the DIP Credit Agreement), 

in form and substance satisfactory to the Requisite Lenders in their sole discretion, has not been 

entered on or before June 5, 2020; 

(ix) the Bidding Procedures Motion (as defined in the DIP Credit 

Agreement), in form and substance satisfactory to the Requisite Lenders in their sole discretion, 

has not been filed on the Petition Date;  

(x) the Bidding Procedure Order (as defined in the DIP Credit 

Agreement), in form and substance satisfactory to the Requisite Lenders in their sole discretion, 

has not been entered on or before May 21, 2020 (such date, the “Bidding Procedures Order Date”);  

(xi) the bid deadline set forth in the Bidding Procedures Order (as 

defined in the DIP Credit Agreement) has not occurred on or before June 1, 2020, unless extended 

by the Sellers in accordance with the Bidding Procedures Order;  

(xii) if qualifying bids are received in accordance with the Bidding 

Procedures Order (as defined in the DIP Credit Agreement), an auction has not been conducted on 

or before June 2, 2020;  

(xiii) the Sale Hearing is not held on or before June 5, 2020, or if the Sale 

Hearing is delayed due to the Bankruptcy Court’s unavailability, the next Business Day on which 

the Bankruptcy Court is available; 
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(xiv) the entry of an order authorizing the sale to a successful bidder in 

accordance with the Bidding Procedures Order (as defined in the DIP Credit Agreement) has not 

been entered on or before June 5, 2020; 

(xv) the closing of an Acceptable Sale (as defined in the DIP Credit 

Agreement) has not occurred within forty-four (44) days of the Petition Date; or 

(xvi) the Sellers withdraw or seek authority to withdraw the Sale Motion; 

; provided, that if any of the milestone dates set forth in Sections 9.1(c)(vii) through (xv) occurs 

on a day that is not a Business Day, then such date shall be deemed to be the following Business 

Day; provided, further, that Buyer shall not have the right to terminate this Agreement pursuant to 

any of Sections 9.1(c)(vii) through (xv) unless Buyer delivers written notice to Sellers that it 

intends to terminate this Agreement within five (5) Business Days following the applicable date 

set forth in such subclause; provided, further, that Buyer shall not have the right to terminate this 

Agreement pursuant to any of Sections 9.1(c)(vii) through (xv) if the action or inaction of Buyer 

or any of its Affiliates is the primary cause of the failure of the applicable milestones to occur on 

or prior to the applicable dates. 

(d) by Seller Parent, if: 

(i) the Sellers are not in material breach of this Agreement such that the 

conditions in Section 8.3(a) or Section 8.3(b) would not be satisfied, and the Buyer breaches or 

fails to perform in any respect any of its representations, warranties or covenants contained in this 

Agreement and such breach or failure to perform (1) would give rise to the failure of a condition 

set forth in Section 8.2(a) or Section 8.2(b) and (2) cannot be or has not been cured before the 

earlier to occur of (A) thirty (30) days following delivery of written notice of such breach or failure 

to perform and (B) one (1) day prior to the Outside Date; 

(ii) (1) the Buyer’s conditions to Closing set forth in Section 8.1 and 

Section 8.3 have been satisfied (or waived by the Buyer), other than those conditions that by their 

nature can only be satisfied at the Closing, (2) the Buyer shall have failed to consummate the 

Closing on or prior to the date that is three (3) Business Days following the day the Closing was 

required to occur under Section 2.8(a) and (3) on or after such date, the Sellers have confirmed in 

a written notice to the Buyer that they are ready, willing and able to consummate the transactions 

contemplated by this Agreement and that Sellers’ conditions to Closing set forth in Section 8.1 

and Section 8.2 have been satisfied (or waived by the Sellers), other than those conditions that by 

their nature can only be satisfied at the Closing; or 

(iii) any Seller or the board of directors, board of managers or similar 

governing body of any Seller determines that proceeding with the transactions contemplated by 

this Agreement or failing to terminate this Agreement would be inconsistent with its or such 

Person’s or body’s fiduciary duties. 

The Party seeking to terminate this Agreement pursuant to this Section 9.1 (other than 

Section 9.1(a)) shall, if such Party is Seller Parent, give prompt written notice of such termination 
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to the Buyer, and if such Party is the Buyer, give prompt written notice of such termination to the 

Sellers. 

 Effect of Termination. In the event of termination of this Agreement 

as provided in Section 9.1, this Agreement shall forthwith become void and there shall be no 

liability on the part of any Party except (i) for the provisions of Article V (Bankruptcy Court 

Matters), (Section 6.7 (Public Announcements), Section 10.4 (Fees and Expenses), Section 10.8 

(Notices), Section 10.11 (Parties in Interest), Section 10.12 (Governing Law), Section 10.13 

(Submission to Jurisdiction) and this Article IX and (ii) that no such termination shall relieve any 

Party from liability for any willful and material breach of this Agreement. 

ARTICLE X. 

GENERAL PROVISIONS 

 Nonsurvival of Representations, Warranties and Covenants.  The 

respective representations, warranties and covenants of the Sellers and the Buyer contained in this 

Agreement, any other document contemplated hereby or in any certificate delivered pursuant 

hereto or thereto shall terminate at, and not survive, the Closing; provided that this Section 10.1 

shall not limit (i) any covenant or agreement of the Parties to the extent that its terms require 

performance after the Closing or (ii) any rights or remedies of any Person for breach of any such 

surviving covenant or agreement. 

 Control of Attorney-Client and All Other Privileges. 

(a) Buyer and all of its Affiliates agree that all privileged communications 

between or among Sellers or any of their Affiliates and any legal counsel or restructuring advisor 

to Sellers or any of their Affiliates (including, White & Case LLP, Fox Rothschild LLP and any 

other lawyer representing Sellers or any of their Affiliates) shall not be acquired by Buyer and 

shall remain privileged and fully owned by Sellers and their Affiliates from and after the Closing 

except as otherwise provided in this Agreement. For the period immediately prior to the Closing, 

the attorney-client and all other privileges available to Sellers and their Affiliates shall remain 

privileged and the expectation of client confidence belongs to, and shall remain controlled by, 

Sellers and will not pass to or be claimed by Buyer or its Affiliates.  Any disclosure of privileged 

materials or communications shall be agreed as between Buyer and Sellers to be inadvertent and 

in good faith mistake, and Buyer agrees to promptly transfer and deliver all privileged documents 

and communications relating to Sellers or their Affiliates to Sellers in the event any such privileged 

documents are discovered after the Closing. 

(b) Sellers agree that Sellers shall protect and shall not waive any attorney-

client and other legal privileges available to Sellers and their Affiliates, and Sellers agree that 

Sellers will make efforts that are satisfactory to Buyer in its reasonable discretion to ensure that 

any such attorney-client and other legal privileges are protected and not waived notwithstanding 

the dissolution of any of the Sellers after Closing.  This Section 10.2(b) is subject to compliance 

with the covenant set forth in Section 10.2(a). 

Case 20-11049-LSS    Doc 154-1    Filed 05/21/20    Page 71 of 82



 

 65 

 
US 167744016v24 

(c) Notwithstanding any other provision of this Agreement, the covenants set 

forth in Section 10.2(b) shall survive the Closing in accordance with the full performance of their 

terms. 

 Disclaimers. 

(a) To the extent required by applicable Laws to be operative, the disclaimers 

of certain warranties contained in this Error! Reference source not found.Section 10.3 are 

“conspicuous disclaimers” for purposes of any applicable Laws. 

(b) EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES OF 

SELLERS EXPRESSLY SET FORTH IN ARTICLE III (AS MODIFIED OR QUALIFIED 

BY THE DISCLOSURE SCHEDULES HERETO OR OTHERWISE AS PROVIDED 

HEREIN), (I) NONE OF THE SELLERS, ANY SUBSIDIARY OF SELLERS NOR ANY 

OTHER PERSON MAKE ANY REPRESENTATIONS OR WARRANTIES, EXPRESS, 

STATUTORY OR IMPLIED OR OTHERWISE, WITH RESPECT TO, OR IN 

RELATION TO, ANY OF THE ASSETS OR THE TRANSACTIONS CONTEMPLATED 

BY THIS AGREEMENT, AND BUYER EXPRESSLY WAIVES AND ACKNOWLEDGES 

THAT NONE OF THE SELLERS, ANY SUBSIDIARY OF SELLERS NOR ANY OTHER 

PERSON MAKE ANY SUCH WARRANTY OR REPRESENTATION, AND BUYER IS 

NOT RELYING ON ANY SUCH WARRANTY OR REPRESENTATION, (II) EACH 

SELLER, ON BEHALF OF ITSELF AND ITS SUBSIDIARIES, EXPRESSLY 

DISCLAIMS ALL LIABILITY AND RESPONSIBILITY FOR ANY REPRESENTATION, 

WARRANTY, STATEMENT OR INFORMATION MADE OR COMMUNICATED 

(ORALLY, IN WRITING OR OTHERWISE) TO BUYER OR ANY OF ITS AFFILIATES, 

EMPLOYEES, AGENTS, CONSULTANTS OR REPRESENTATIVES (INCLUDING 

ANY STATEMENT, OPINION, INFORMATION, PROJECTION OR ADVICE THAT 

MAY HAVE BEEN PROVIDED TO BUYER BY ANY OFFICER, DIRECTOR, 

EMPLOYEE, AGENT, CONSULTANT, REPRESENTATIVE OR ADVISOR OF EACH 

SELLER OR ANY OF ITS RESPECTIVE AFFILIATES) AND (III) ALL PROPERTIES 

INCLUDED IN THE TRANSFERRED ASSETS WILL BE CONVEYED BY SELLERS OR 

THE APPLICABLE ASSET SELLER AND ACCEPTED BY BUYER PRECISELY AND 

ONLY AS IS, WHERE IS, AND WITH ALL DEFECTS AND FAULTS WITHOUT 

RECOURSE AND WITHOUT WARRANTY (INCLUDING WITHOUT ANY 

WARRANTY OF TITLE). NOTHING CONTAINED HEREIN SHALL LIMIT BUYER’S 

ABILITY TO MAKE A CLAIM AGAINST THE SELLERS FOR FRAUD. 

(c) EXCEPT FOR THE REPRESENTATIONS AND WARRANTIES OF 

SELLERS EXPRESSLY SET FORTH IN Error! Reference source not found.OF THIS 

AGREEMENT (AS MODIFIED OR QUALIFIED BY THE DISCLOSURE SCHEDULES 

HERETO OR OTHERWISE AS PROVIDED HEREIN), BUYER ACKNOWLEDGES 

AND AGREES THAT THE ASSET SELLERS ARE CONVEYING THE TRANSFERRED 

ASSETS WITHOUT REPRESENTATION OR WARRANTY, EITHER EXPRESS OR 

IMPLIED AT COMMON LAW, BY STATUTE, OR OTHERWISE (ALL OF WHICH 

SELLERS HEREBY DISCLAIM), RELATING TO (I) TITLE, (II) THE 

MERCHANTABILITY, DESIGN, OR QUALITY OF THE TRANSFERRED ASSETS, (III) 

THE FITNESS OF THE TRANSFERRED ASSETS FOR ANY PARTICULAR PURPOSE, 
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(IV) THE ABSENCE OF PATENT, LATENT OR REDHIBITORY VICES OR DEFECTS, 

(V) THE ENVIRONMENTAL OR PHYSICAL CONDITION OF THE TRANSFERRED 

ASSETS (SURFACE AND SUBSURFACE) , ANY RELEASES OF HAZARDOUS 

MATERIALS OR ANY ENVIRONMENTAL OR HEALTH OR SAFETY MATTER, (VI) 

COMPLIANCE WITH APPLICABLE LAWS, INCLUDING ENVIRONMENTAL LAWS, 

(VII) THE CONTENTS, CHARACTER OR NATURE OF ANY INFORMATION 

MEMORANDUM OR MANAGEMENT PRESENTATION, (VIII) ANY ESTIMATES OF 

THE VALUE OF THE TRANSFERRED ASSETS OR FUTURE REVENUES 

GENERATED BY THE TRANSFERRED ASSETS, (IX) CONTRACTUAL, ECONOMIC, 

FINANCIAL INFORMATION AND/OR OTHER DATA AND ANY RELATED 

ESTIMATIONS OR PROJECTIONS MADE IN SALE PRESENTATIONS OR 

MARKETING MATERIALS, (X) CONTINUED FINANCIAL VIABILITY, INCLUDING 

PRESENT OR FUTURE VALUE OR ANTICIPATED INCOME OR PROFITS, (XI) THE 

CONTENT, CHARACTER OR NATURE OF ANY INFORMATION MEMORANDUM, 

REPORTS, BROCHURES, CHARTS OR STATEMENTS PREPARED BY THIRD 

PARTIES, (XII) ANY OTHER MATERIALS OR INFORMATION THAT MAY HAVE 

BEEN MADE AVAILABLE OR COMMUNICATED TO BUYER OR ITS AFFILIATES, 

OR ITS OR THEIR EMPLOYEES, AGENTS, CONSULTANTS, REPRESENTATIVES 

OR ADVISORS IN CONNECTION WITH THE TRANSACTIONS CONTEMPLATED 

BY THIS AGREEMENT OR ANY DISCUSSION OR PRESENTATION RELATING 

THERETO, (XIII) ANY IMPLIED OR EXPRESS WARRANTY OF FREEDOM FROM 

INTELLECTUAL PROPERTY INFRINGEMENT, MISAPPROPRIATION OR OTHER 

VIOLATION OR (XIV) ANY OTHER MATTER WHATSOEVER (INCLUDING THE 

ACCURACY OR COMPLETENESS OF ANY INFORMATION PROVIDED TO BUYER), 

IT BEING EXPRESSLY UNDERSTOOD AND AGREED BY THE PARTIES THAT 

BUYER WILL BE DEEMED TO BE OBTAINING THE TRANSFERRED ASSETS IN 

THEIR PRESENT STATUS, CONDITION AND STATE OF REPAIR, “AS IS” AND 

“WHERE IS” WITH ALL FAULTS, INCLUDING WITH REGARD TO THEIR 

ENVIRONMENTAL CONDITION, AND THAT BUYER HAS MADE OR CAUSED TO 

BE MADE SUCH INSPECTIONS AS BUYER DEEMS APPROPRIATE AND BUYER 

IRREVOCABLY WAIVES ANY AND ALL CLAIMS IT MAY HAVE AGAINST 

SELLERS OR ANY AFFILIATE OF SELLERS ASSOCIATED WITH SAME, 

INCLUDING ANY CLAIMS FOR CONTRIBUTION OR OTHERWISE UNDER 

CERCLA OR ANY OTHER ENVIRONMENTAL LAW. NOTHING CONTAINED 

HEREIN SHALL LIMIT BUYER’S ABILITY TO MAKE A CLAIM AGAINST THE 

SELLERS FOR FRAUD. 

(d) NOTWITHSTANDING ANYTHING TO THE CONTRARY SET 

FORTH IN THIS AGREEMENT, THE PARTIES HERETO HEREBY AGREE THAT 

FOR PURPOSES OF DETERMINING WHETHER A PARTY HAS A CLAIM FOR 

FRAUD, SUCH CLAIM SHALL BE DETERMINED WITHOUT REGARD TO ANY OF 

THE MATERIAL ADVERSE EFFECT QUALIFIERS SET FORTH IN THIS 

AGREEMENT. 

 Fees and Expenses.  Except as otherwise provided herein (including 

Section 6.5 and Section 7.1), all fees and expenses incurred in connection with or related to this 

Agreement and the Ancillary Agreements and the transactions contemplated hereby and thereby 
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shall be paid by the Party incurring such fees or expenses, whether or not such transactions are 

consummated. 

 Amendment and Modification.  This Agreement may not be 

amended, modified or supplemented in any manner, whether by course of conduct or otherwise, 

except by an instrument in writing signed by Buyer and Seller Parent. 

 Waiver.  No failure or delay of any Party in exercising any right or 

remedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise of any 

such right or power, or any abandonment or discontinuance of steps to enforce such right or power, 

or any course of conduct, preclude any other or further exercise thereof or the exercise of any other 

right or power.  Any agreement on the part of any Party to any such waiver shall be valid only if 

set forth in a written instrument executed and delivered by a duly authorized officer on behalf of 

such Party. 

 Notices.  All notices and other communications hereunder shall be 

in writing and shall be deemed duly given (a) on the date of delivery if delivered personally, (b) 

on the first Business Day following the date of dispatch if delivered utilizing a next-day service by 

a recognized next-day courier, (c) on the day of transmission if sent via email transmission to the 

email address(es) given below and the sender does not receive a notice of such transmission being 

undeliverable to such email address (with copies by recognized next-day courier or registered or 

certified) or (d) on the earlier of confirmed receipt or the fifth (5th) Business Day following the 

date of mailing if delivered by registered or certified mail, return receipt requested, postage 

prepaid.  All notices hereunder shall be delivered to the addresses set forth below, or pursuant to 

such other instructions as may be designated in writing by the Party to receive such notice: 

(i) if to the Sellers, to: 

Techniplas, LLC 

c/o FTI Consulting, Inc. 

227 West Monroe Street 

Suite 900 

Chicago, IL, 60606 

United States 

Attention: Pete Smidt 

Email: pete.smidt@fticonsulting.com  

 

with a copy (which shall not constitute notice) to: 

White & Case LLP 

1221 Avenue of the Americas 

New York, NY 10020 

Attention:  David Turetsky 

  Andrew Zatz 

Adam Cieply 

Email:  david.turetsky@whitecase.com 

  azatz@whitecase.com 
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   adam.cieply@whitecase.com 

  

and 

 

Fox Rothschild LLP 

919 N. Market St., Suite 300 

P.O. Box 2323 

Wilmington DE 19899-2323 

Attention:  Jeffrey M. Schlerf 

Email:  jschlerf@foxrothschild.com 

 

  

(ii) if to the Buyer, to: 

Techniplas Acquisition Co, LLC 

c/o Arnold & Porter Kaye Scholer LLP 

250 West 55th Street 

New York, NY 10019 

Attention:  Jonathan Levine 

  Lowell Dashefsky 

Email:   jonathan.levine@arnoldporter.com 

  lowell.dashefsky@arnoldporter.com 

with a copy (which shall not constitute notice) to: 

H.I.G. Capital Management, LLC 

1450 Brickell Avenue, 31st Floor 

Miami, FL 33131 

Email:   tax@higcapital.com 

and 

Arnold & Porter Kaye Scholer LLP 

250 West 55th Street 

New York, NY 10019 

Attention:  Jonathan Levine 

  Lowell Dashefsky 

Email:   jonathan.levine@arnoldporter.com 

  lowell.dashefsky@arnoldporter.com 

 Interpretation.  When a reference is made in this Agreement to a 

Section, Article, Exhibit or Schedule such reference shall be to a Section, Article, Exhibit or 

Schedule of this Agreement unless otherwise indicated.  The table of contents and headings 

contained in this Agreement or in any Exhibit or Schedule are for convenience of reference 

purposes only and shall not affect in any way the meaning or interpretation of this Agreement.  All 

words used in this Agreement will be construed to be of such gender or number as the 

circumstances require.  Any capitalized terms used in any Exhibit or Schedule but not otherwise 

Case 20-11049-LSS    Doc 154-1    Filed 05/21/20    Page 75 of 82



 

 69 

 
US 167744016v24 

defined therein shall have the meaning as defined in this Agreement.  All Exhibits and Schedules 

annexed hereto or referred to herein are hereby incorporated in and made a part of this Agreement 

as if set forth herein.  The word “including” and words of similar import when used in this 

Agreement will mean “including, without limitation,” unless otherwise specified.  The words 

“hereof,” “herein” and “hereunder” and words of similar import when used in this Agreement shall 

refer to the Agreement as a whole and not to any particular provision in this Agreement.  The term 

“or” is disjunctive and not exclusive.  The word “will” shall be construed to have the same meaning 

and effect as the word “shall.”  References to days mean calendar days unless otherwise specified. 

The phrases “delivered” or “made available”, when used in this Agreement, shall mean that the 

information referred to has been physically or electronically delivered to the relevant parties 

(including, in the case of “made available” to Buyer, material that has been posted, retained and 

thereby made available to Buyer through the on-line “data room” (virtual or otherwise) established 

by the Sellers and/or its Representatives). References to “the date hereof” shall mean “as of May 

6, 2020”. 

 Entire Agreement.  This Agreement (including the Exhibits and 

Schedules hereto) and the Ancillary Agreements constitute the entire agreement, and supersede all 

prior written agreements, arrangements, communications and understandings and all prior and 

contemporaneous oral agreements, arrangements, communications and understandings between 

the Parties with respect to the subject matter hereof and thereof.  Neither this Agreement nor any 

Ancillary Agreement shall be deemed to contain or imply any restriction, covenant, representation, 

warranty, agreement or undertaking of any Party with respect to the transactions contemplated 

hereby or thereby other than those expressly set forth herein or therein or in any document required 

to be delivered hereunder or thereunder, and none shall be deemed to exist or be inferred with 

respect to the subject matter hereof. 

 Parties in Interest.  This Agreement shall be binding upon and inure 

solely to the benefit of each Party, and nothing in this Agreement, express or implied, is intended 

to or shall confer upon any Person (including employees of the Sellers) other than the Parties and 

their respective successors and permitted assigns any legal or equitable right, benefit or remedy of 

any nature whatsoever under or by reason of this Agreement. 

 Governing Law.  Except to the extent of the mandatory provisions 

of the Bankruptcy Code, this Agreement and all disputes or controversies arising out of or relating 

to this Agreement or the transactions contemplated hereby (in contract or tort) shall be governed 

by, and construed in accordance with the internal Laws of the State of Delaware, without regard 

to the Laws of any other jurisdiction that might be applied because of the conflicts of laws 

principles of the State of Delaware  

 Submission to Jurisdiction.  Without limitation of any Party’s right 

to appeal any Order of the Bankruptcy Court, (x) the Bankruptcy Court shall retain exclusive 

jurisdiction to enforce the terms of this Agreement and to decide any claims or disputes which may 

arise or result from, or be connected with, this Agreement, any breach or default hereunder, or the 

transactions contemplated hereby and (y) any and all claims relating to the foregoing shall be filed 

and maintained only in the Bankruptcy Court, and the Parties hereby consent and submit to the 

exclusive jurisdiction and venue of the Bankruptcy Court and irrevocably waive the defense of an 

inconvenient forum to the maintenance of any such Action or proceeding; provided, however, that, 
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if the Bankruptcy Case is closed or declines jurisdiction, each of the Parties irrevocably agrees that 

any Action or proceeding arising out of or relating to this Agreement brought by another Party or 

its successors or assigns shall be heard and determined in the Delaware Chancery Court and any 

Delaware state court to which an appeal from the Delaware Chancery Court may be validly taken 

(or, if the Delaware Chancery Court declines jurisdiction over a particular matter, any state or 

federal court sitting in Delaware), and each of the Parties hereby irrevocably submits to the 

exclusive jurisdiction of the aforesaid courts for itself and with respect to its property, generally 

and unconditionally, with regard to any such action or proceeding arising out of or relating to this 

Agreement and the transactions contemplated hereby.  Each of the Parties further agrees that notice 

as provided in Section 10.8 shall constitute sufficient service of process and the Parties further 

waive any argument that such service is insufficient, without limiting any other manner of service 

permitted by Law. Nothing in this Agreement will affect the right of any Party to this Agreement 

to serve process in any other matter permitted by Law. Each of the Parties hereby irrevocably and 

unconditionally waives, and agrees not to assert, by way of motion or as a defense, counterclaim 

or otherwise, in any action or proceeding arising out of or relating to this Agreement or the 

transactions contemplated hereby, (a) any claim that it is not personally subject to the jurisdiction 

of the courts in Delaware as described herein for any reason, (b) that it or its property is exempt or 

immune from jurisdiction of any such court or from any legal process commenced in such courts 

(whether through service of notice, attachment prior to judgment, attachment in aid of execution 

of judgment, execution of judgment or otherwise) and (c) that (i) the suit, action or proceeding in 

any such court is brought in an inconvenient forum, (ii) the venue of such suit, action or proceeding 

is improper or (iii) this Agreement, or the subject matter hereof, may not be enforced in or by such 

courts. 

 Disclosure Generally.  Notwithstanding anything to the contrary 

contained in the Disclosure Schedules or in this Agreement, the information and disclosures 

contained in any Disclosure Schedule corresponding to a Section in Article III of this Agreement 

shall be deemed to be disclosed and incorporated by reference in any other Disclosure Schedule 

corresponding to a Section in Article III of this Agreement as though fully set forth in such 

Disclosure Schedule to the extent the applicability of such information and disclosure is reasonably 

apparent on its face.  The fact that any item of information is disclosed in any Disclosure Schedule 

shall not be construed to be an admission by any Party to any third party of any liability or 

obligation with respect thereto or to mean that such information is material or immaterial or would 

have a Material Adverse Effect, within or outside of the Ordinary Course of Business, or required 

to be disclosed by this Agreement.  Such information and the dollar thresholds set forth herein 

shall not be used as a basis for interpreting the terms “material” or “Material Adverse Effect” or 

other similar terms in this Agreement.  In addition, matters reflected in the Disclosure Schedules 

are not necessarily limited to matters required by this Agreement to be reflected in the Disclosure 

Schedules. Such additional matters are set forth for informational purposes only and do not 

necessarily include other matters of a similar nature. No information set forth in the Disclosure 

Schedules will be deemed to broaden in any way the scope of the Parties’ representations and 

warranties.  Any description of any agreement, document, instrument, plan, arrangement or other 

item set forth on any Disclosure Schedule is a summary only and is qualified in its entirety by the 

terms of such agreement, document, instrument, plan, arrangement or item, which terms will be 

deemed disclosed for all purposes of this Agreement. The information contained in this 

Agreement, in the Disclosure Schedules and Exhibits hereto is disclosed solely for purposes of this 

Agreement, and no information contained herein or therein will be deemed to be an admission by 
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any Party to any third party of any matter whatsoever, including any violation of Law or breach of 

contract. 

 Personal Liability.  This Agreement may only be enforced against, 

and any Action based upon, arising out of or related to this Agreement may only be brought 

against, the Persons that are expressly named as parties to this Agreement. Except to the extent 

named as a party to this Agreement, and then only to the extent of the specific obligations of such 

parties set forth in this Agreement, no past, present or future direct or indirect stockholder, officer, 

director, employee, Affiliate, Representative or investor of the Sellers or the Buyer will have any 

liability (whether in contract, tort, equity or otherwise) for any of the representations, warranties, 

covenants, agreements or other obligations or liabilities of any of the parties to this Agreement or 

for any Action based upon, arising out of or related to this Agreement. 

 Assignment; Successors.  Neither this Agreement nor any of the 

rights, interests or obligations under this Agreement may be assigned or delegated, in whole or in 

part, by operation of law or otherwise, by any Seller without the prior written consent of the Buyer, 

and by the Buyer without the prior written consent of Seller Parent, and any such assignment 

without such prior written consent shall be null and void; provided, however, that Buyer may 

assign this Agreement to an Affiliate so long as (i) such Affiliate is designated in writing by the 

Buyer to Seller Parent prior to Closing, (ii) Buyer continues to remain obligated in full hereunder, 

and (iii) any such assignment would not reasonably be expected to impede or delay the Closing; 

provided, further, that the Sellers may assign some or all of their rights or delegate some or all of 

their obligations hereunder to successor entities pursuant to a plan of reorganization confirmed by 

the Bankruptcy Court without the prior approval of Buyer. Any attempted or purported assignment 

in violation of this Section 10.15 will be deemed void ab initio. Subject to the preceding sentences, 

this Agreement will be binding upon, inure to the benefit of, and be enforceable by, the Parties and 

their respective successors and assigns. 

 Enforcement.  The Parties agree that irreparable damage, for which 

monetary relief, even if available, would not be an adequate remedy, would occur in the event that 

any of the provisions of this Agreement were not performed in accordance with their specific terms 

or were otherwise breached, including if any of the Parties fails to take any action required of it 

hereunder to consummate the transactions contemplated by this Agreement.  Accordingly, (x) each 

of the Parties shall be entitled to specific performance of the terms hereof or other equitable relief, 

including an injunction or injunctions, to prevent breaches of this Agreement and to enforce 

specifically the terms and provisions of this Agreement, without proof of damages or otherwise 

(this being in addition to any other remedy to which any such Party may be entitled under this 

Agreement) and (y) the right of specific performance and other equitable relief is an integral part 

of the transactions contemplated by this Agreement and without that right, neither the Sellers nor 

Buyer would have entered into this Agreement. The Parties acknowledge and agree that any Party 

pursuing an injunction or injunctions or other Order to prevent breaches of this Agreement and to 

enforce specifically the terms and provisions of this Agreement in accordance with this Section 

10.16 will not be required to provide any bond or other security in connection with such Order. 

The remedies available to the Parties pursuant to this Section 10.16 will be in addition to any other 

remedy to which they were entitled at law or in equity, and the election to pursue an injunction or 

specific performance will not restrict, impair or otherwise limit any Party from seeking to collect 

or collecting damages or terminating this Agreement in accordance with the terms of this Article 
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IX. Each of the Parties hereby further waives (a) any defense in any Action for specific 

performance that a remedy at law would be adequate and (b) any requirement under any Law to 

post security as a prerequisite to obtaining equitable relief. In no event will this Section 10.16 be 

used, alone or together with any other provision of this Agreement, to require any Seller to remedy 

any breach of any representation or warranty of any Seller made herein. 

 Currency.  All references to “dollars” or “$” in this Agreement or 

any Ancillary Agreement refer to United States dollars, which is the currency used for all purposes 

in this Agreement and any Ancillary Agreement. 

 Severability.  Whenever possible, each provision or portion of any 

provision of this Agreement shall be interpreted in such manner as to be effective and valid under 

applicable Law, but if any provision or portion of any provision of this Agreement is held to be 

invalid, illegal or unenforceable in any respect under any applicable Law or rule in any jurisdiction, 

such invalidity, illegality or unenforceability shall not affect any other provision or portion of any 

provision in such jurisdiction, and the Parties will negotiate in good faith to modify this Agreement 

so as to effect the original intent of the Parties as closely as possible in an acceptable manner in 

order that the transactions contemplated hereby are consummated as originally contemplated to 

the greatest extent possible. 

 Waiver of Jury Trial.  EACH OF THE PARTIES TO THIS 

AGREEMENT HEREBY IRREVOCABLY WAIVES ALL RIGHT TO A TRIAL BY JURY IN 

ANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED IN CONTRACT, 

TORT OR OTHERWISE) ARISING OUT OF OR RELATING TO THIS AGREEMENT OR 

THE TRANSACTIONS CONTEMPLATED HEREBY. 

 Approval of the Bankruptcy Court.  Notwithstanding anything 

herein to the contrary, any and all rights, interests or obligations under this Agreement are subject 

to approval of the Bankruptcy Court. 

 Counterparts.  Notwithstanding anything else herein to the contrary, 

this Agreement may be executed in two or more counterparts, all of which shall be considered one 

and the same instrument and shall become effective when one or more counterparts have been 

signed by each of the Parties and delivered to the other Parties. 

 Facsimile or .pdf Signature.  This Agreement may be executed by 

facsimile or .pdf signature and a facsimile or .pdf signature shall constitute an original for all 

purposes. 

 No Presumption Against Drafting Party.  Each of the Buyer and the 

Sellers acknowledges that each Party to this Agreement has been represented by legal counsel in 

connection with this Agreement and the transactions contemplated by this Agreement.  

Accordingly, any rule of law or any legal decision that would require interpretation of any claimed 

ambiguities in this Agreement against the drafting Party has no application and is expressly 

waived. 

[The remainder of this page is intentionally left blank.] 
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IN WITNESS WHEREOF, the Sellers and the Buyer have caused this Agreement 

to be executed as of the date first written above by their respective officers thereunto duly 

authorized. 

SELLERS: 

TECHNIPLAS, LLC 

By:   

Name:   

Title:   

 

DMP MONTERREY HOLDINGS, LLC 

By:   

Name:   

Title:   

 

DMP INTERNATIONAL HOLDINGS, LLC 

By:   

Name:   

Title:   

 

NYLONCRAFT, INC. 

By:   

Name:   

Title:   

 

NYLONCRAFT OF MICHIGAN, LLC 

By:   

Name:   

Title:   
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WEIDPLAS NORTH AMERICA, LLC 

By:   

Name:   

Title:   

 

BUYER: 

TECHNIPLAS ACQUISITION CO, LLC  

By:   

Name:   

Title:   
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AMENDED AND RESTATED STOCK AND ASSET PURCHASE AGREEMENTAMENDED AND RESTATED STOCK AND ASSET PURCHASE AGREEMENT,dated as of May 621, 2020 (this “Agreement”), by and among (i) Techniplas, LLC, a Delawarelimited liability company (“Seller Parent”), DMP Monterrey Holdings, LLC, a Delaware limitedliability company (“DMPM”), DMP International Holdings, LLC, a Delaware limited liabilitycompany (“DMPI”), Nyloncraft, Inc., an Indiana corporation (“NI”), Nyloncraft of Michigan,LLC, a Michigan limited liability company (“NM”), WEIDPLAS North America, LLC, aDelaware limited liability company (“WNA,”  together with Seller Parent, DMPM, DMPI, NIand NM, each a “Seller” and collectively, the “Sellers”), and (ii) Techniplas Acquisition Co,LLC, a Delaware limited liability company (the “Buyer”).RECITALSA. The Sellers directly and indirectly through their Subsidiaries, including theTransferred Subsidiaries (as defined below), are engaged in the business of (a) designing,engineering, manufacturing, marketing, selling and distributing (i) engineered custom injectionmolded plastic component parts, (ii) custom injection molded thermoplastic, thermoset and metalinsert parts, (iii) custom injection molded thermoplastic and thermoset molding solutions, (iv)custom injection molded separation components of air and water in heating ventilation andcooling units, and (v) custom injection molded interior and exterior decorative parts, brakereservoirs and surge tanks and (b) using or implementing processes and technology for molddecorating and painting, microcellular injection molding, injection/compression and vacuumboost technology for purposes of designing, engineering and manufacturing the foregoing, ineach case for automotive and industrial end markets (to the extent carried on by the TransferredSubsidiaries (as defined below) or carried on at the Facilities, the “Business”).B. Seller Parent owns all of the issued and outstanding equity interests of TechniplasHoldings 1, S.a.r.l. (“Techniplas Holdings”) and DMPM and DMPI collectively own all of theissued and outstanding equity interests of Dickten Servicios, S. de R.L. de C.V (“DicktenServicios”) and DMP Monterrey, S. de R.L de C.V (“DMP Monterrey” and the equity interestsof DMP Monterrey, Techniplas Holdings and Dickten Servicios being collectively referred toherein as the “Transferred Stock”)C. Seller Parent and the other Sellers filed voluntary petitions for relief underchapter 11 of the United States Bankruptcy Code, 11 U.S.C. §§ 101-1532 (the“Bankruptcy Code”), in the United States Bankruptcy Court for the District of Delaware(the “Bankruptcy Court”) and are being jointly administered for procedural purposes as In re__________Techniplas, LLC, et. al., case number __________Case No. 20-11049 (LSS)(collectively, the “Bankruptcy Case”).D. The Sellers are parties to that certain Senior Secured Superpriority PrimingDebtor-in-Possession Credit Facility (the “DIP Credit Agreement”), dated as of ___May 8, 2020,among Seller Parent, the other borrowers and guarantors party thereto, the lenders party thereto,and Wilmington Savings Fund Society, as agent (the “DIP Agent”).1US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 8 of 85



E. The DIP Agent holds valid, binding and perfected first-priority senior securedpriming liens (the “DIP Liens”) securing all of the DIP Credit Agreement Indebtedness onsubstantially all of the assets of Sellers (collectively, the “Encumbered Assets”).F. Buyer, on behalf of the DIP Term Lenders and the Prepetition Noteholders,desires to credit bid, for the benefit of and on behalf of the holders of the outstanding DIP CreditAgreement Indebtedness, an aggregate amount equal to one hundred five million ($105,000,000)(the “Credit Bid Amount”), comprised of (i) in the first instance, all outstanding DIP CreditAgreement Indebtedness as of the Closing Date, plus (ii) outstanding indebtedness under thePrepetition Notes in an amount such that the total amount in (i) and (ii) equals the Credit BidAmount, pursuant to section 363(k) of the Bankruptcy Code, the Sale Procedures Order, and theSale Order with respect to the assets that are Encumbered Assets (the “Credit Bid”).G. The Sellers desire to sell to the Buyer all of the Transferred Stock and TransferredAssets and transfer to the Buyer the Assumed Liabilities and the Buyer desires to purchase fromthe Sellers the Transferred Stock and Transferred Assets and assume the Assumed Liabilities ina sale authorized by the Bankruptcy Court pursuant to, inter alia, sections 105, 363 and 365 ofthe Bankruptcy Code, in accordance with the other applicable provisions of the BankruptcyCode and the Federal Rules of Bankruptcy Procedure and the local rules for the BankruptcyCourt, all on the terms and subject to the conditions set forth in this Agreement and the SaleOrder. H. The execution and delivery of this Agreement and the Sellers’ ability toconsummate the transactions set forth in this Agreement are subject to, among other things, theentry of the Sale Order under, inter alia, sections 105, 363 and 365 of the Bankruptcy Code, asfurther set forth herein.  The Parties desire to consummate the proposed transaction as promptlyas practicable after the Bankruptcy Court enters the Sale Order.AGREEMENTIn consideration of the foregoing and the mutual covenants and agreements hereincontained, and intending to be legally bound hereby, the Parties agree as follows:ARTICLE I.DEFINITIONSSection 1.1 Certain Defined Terms.  For purposes of this Agreement:“ABL Payment Amount” means an amount, payable in cash or by other form ofconsideration acceptable to Bank of America, N.A. in its sole discretion sufficient to satisfy infull all obligations owed under the Prepetition ABL Credit Agreement and under the DIP ABLCredit Agreement.“Accounts Receivable” means all trade accounts and notes receivable and othermiscellaneous receivables of the Asset Sellers for the sale or other disposition of goods orservices by the Business or otherwise arising out of the Business, other than any intercompanyreceivables. 2US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 9 of 85



“Action” means any claim, action, suit, arbitration or proceeding by or before anyGovernmental Authority, other than an Avoidance Action.“Affiliate” means, with respect to any Person, any other Person that directly, orindirectly through one or more intermediaries, controls, is controlled by, or is under commoncontrol with, such first Person, where “control,” “controlled by” and “under common controlwith,” means the possession, directly or indirectly, of the power to direct or cause the directionof the management and policies of a Person, whether through the ownership of voting securities,as trustee or executor, as general partner or managing member, by contract or otherwise. In thecase of the Buyer, Affiliates shall include all the DIP Term Lenders and the PrepetitionNoteholders. “Alternative Transaction” means the sale, transfer or other disposition, directly orindirectly, including through an asset sale, share sale, merger, amalgamation, liquidation or othersimilar transaction, including a plan of reorganization approved by the Bankruptcy Court, orresulting from the Auction, of a material portion of the Transferred Stock, the TransferredSubsidiaries or the Transferred Assets, in one transaction or a series of transactions with one ormore Persons other than the Buyer or its Affiliates.“Ancillary Agreements” means, collectively, the agreements, instruments orcertificates to be executed in connection with the transactions contemplated by this Agreement,including the Assignment Agreement, the Assignment of Leases and the IP AssignmentAgreement. “Anti-Corruption Laws” means all Laws related to anti-bribery or anti-corruption(governmental or commercial) including, without limitation, the U.S. Foreign Corrupt PracticesAct, the U.K. Bribery Act, and all applicable Laws enacted to implement the OECD Conventionon Combating Bribery of Foreign Officials in International Business Transactions.“Antitrust Law” means the HSR Act, Foreign Competition Laws and any othercompetition, merger control or antitrust Law of any other applicable Law designed or intended toprohibit, restrict or regulate actions having the purpose or effect of monopolizing or restrainingtrade or lessening competition of any other country or jurisdiction, in each case, to the extentapplicable to the transactions contemplated by this Agreement.“Asset Sellers” means NI, NM, WNA and, to the extent they own TransferredAssets, DMPM, DMPI and Seller Parent.“Auction” has the meaning set forth in the Sale Procedures Order.“Avoidance Actions” means any and all claims for avoidance, recovery,subordination or other relief of the Sellers or their estates under chapter 5 of the BankruptcyCode or applicable state fraudulent conveyance, fraudulent transfer, or similar Laws.“Back-Up Bidder” has the meaning set forth in the Sale Procedures Order.3US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 10 of 85



“Business Day” means any day that is not a Saturday, a Sunday or other day onwhich banks are required by Law to be closed in the city of New York.“Business Employees” means all (i) Transferred Subsidiary Employees and (ii)individuals employed by Equity Sellers or any of their Subsidiaries immediately prior to theClosing Date who are not Transferred Subsidiary Employees and whose duties relate primarilyto the Business or the Transferred Assets as reasonably determined by Buyer, in each case,regardless of the company payroll on which such individuals are listed.“Buyer Material Adverse Effect” means any event, change, occurrence or effectthat has or would reasonably be expected to materially and adversely affect  the ability of theBuyer to perform its obligations under this Agreement or the Ancillary Agreements or toconsummate the transactions contemplated hereby or thereby.“Cash and Cash Equivalents” means all of Seller Parent’s and Asset Sellers’ cash(including petty cash and checks received on the Closing Date), checking account balances,marketable securities, short-term instruments, certificates of deposits, time deposits, bankers’acceptances, commercial paper, security entitlements, securities accounts, commodity Contracts,commodity accounts, government securities and any other cash equivalents, whether on hand, intransit, in banks or other financial institutions, or otherwise held.“Code” means the Internal Revenue Code of 1986, as amended.“Competing Bid” means any bid contemplating an Alternative Transaction.“Contract” means any contract, agreement, lease, license, sublicense, sales order,purchase order, instrument, or other commitment, in each case, that is binding on any Person orany part of its assets or properties under applicable Law.“DIP ABL Credit Agreement” means that certain Superpriority Secured Debtor-In-Possession Loan and Security Agreement to be entered into in connection with theBankruptcy Case, by and among Seller Parent, Techniplas Finance Corp., NI, DMP Exports,Inc., DMPM, NM, WNA and DMPI, as borrowers, the lenders from time to time party thereto,and Bank of America N.A., as administrative agent.“DIP Credit Agreement Indebtedness” has the meaning set forth in the FinancingOrder. “DIP Term Lenders” means the lenders under the DIP Credit Agreement.“Employee Benefit Plans” means, other than any “multiemployer plan” (asdefined in Section 3(37) of ERISA), each (i) “employee benefit plan” within the meaning ofSection 3(3) of ERISA, whether or not subject to ERISA, (ii) other benefit and compensationplan, contract, policy, program, practice, arrangement or agreement, including pension, profit-sharing, savings, termination, executive compensation, phantom stock, change-in-control,retention, salary continuation, vacation, sick leave, disability, death benefit, insurance,hospitalization, medical, dental, life (including all individual life insurance policies as to whichany Asset Seller or Transferred Subsidiary is an owner, a beneficiary or both), employee loan,4US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 11 of 85



educational assistance, fringe benefit, deferred compensation, retirement or post-retirement,severance, equity or equity-based compensation, incentive and bonus plan, contract, policy,program, practice, arrangement or agreement and (iii) other employment, consulting or otherindividual agreement, plan, practice, policy, contract, program, and arrangement, in each case,(a) that is sponsored or maintained or contributed to by any Transferred Subsidiary or any oftheir ERISA Affiliates in respect of any current or former employees, directors, independentcontractors, consultants or leased employees of any Asset Seller engaged in the Business orTransferred Subsidiary or (b) with respect to which any Transferred Subsidiary has any Liability(including any such plan or arrangement formerly maintained by any Asset Seller or TransferredSubsidiary, including on account of any current or former ERISA Affiliates thereof).“Encumbrance” means any charge, claim, mortgage, lien, encumbrance, option,pledge or security interest.“Environmental Claim” means any action, cause of action, claim, suit,proceeding,  Order, demand or notice by any Person alleging Liability (including Liability forinvestigatory costs, governmental response costs, remediation or clean-up or the costs thereof,natural resources damages, property damages, personal injuries, attorneys’ fees, fines orpenalties) arising out of, based on, resulting from or relating to the presence, Release orthreatened Release of, or exposure to any Hazardous Material.“Environmental Law” means any Law relating to pollution, the protection of,restoration or remediation of the environment or natural resources, or the protection of humanhealth and safety (regarding exposure to Hazardous Material), including without limitation, theComprehensive Environmental Response, Compensation, and Liability Act, 42 U.S.C. § 9601 et.seq. (“CERCLA”), Clean Water Act, 33 U.S.C. § 1251 et seq.; Clean Air Act, 42 U.S.C. § 7401et. seq., Resource Conservation and Recovery Act, 42 U.S.C. § 6901 et. seq.; and theOccupational Safety and Health Act, 29 U.S.C. § 651 et. seq., and similar laws in U.S. states andother countries, and including Laws relating to: (a) the exposure to, or Releases or threatenedReleases of, Hazardous Material; (b) the presence, generation, manufacture, processing, labeling,distribution, use, transport, treatment, containment, storage, disposal, or handling of HazardousMaterial; or (c) recordkeeping, notification, disclosure and reporting requirements respectingHazardous Material or any other matter for which Liability is imposed under EnvironmentalLaw. “Environmental Permit” means any Permit required under or issued pursuant toany Environmental Law.“Equity Sellers” means Seller Parent, DMPM and DMPI.“ERISA” means the Employee Retirement Income Security Act of 1974, asamended. “ERISA Affiliate” means any corporation or other entity that is included in acontrolled group of corporations within which the Sellers are also included, as provided inSection 414(b) of the Code; or which is a trade or business under common control with theSellers, as provided in Section 414(c) of the Code; or which constitutes a member of an affiliated5US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 12 of 85



service group within which the Sellers are also included, as provided in Section 414(m) of theCode. “Excluded Environmental Liabilities” means any Liability occurring or existingon or prior to the Closing Date (including any investigatory, corrective or remedial obligation) ofany Asset Seller or any predecessor or Affiliate of any Asset Seller arising under EnvironmentalLaws and relating to (a) the operation of the Business prior to the Closing, (b) any ExcludedAsset, (c) any property, facility, or location other than the Facilities, or (d) any operations,events, conditions, or circumstances occurring or existing on or prior to the Closing Date at anylocation including, without limitation, at the Facilities, including any Release, threatenedRelease, treatment, storage, disposal, or arrangement for disposal of or any exposure of anyPerson to Hazardous Materials occurring or existing on or prior to the Closing Date.“Facilities” means the plants of the Asset Sellers located at (a) 616 W. McKinleyAvenue, Mishawaka, St. Joseph County, Indiana 64545, (b) 1640 E. Chicago Road, Jonesville,Michigan, 49250, (c) N44 W33341 Watertown Plank Road, Nashotah, Waukesha County,Wisconsin 53058, (d) DMP Monterrey, S. de R.L de C.V. – Blvd. TLC #200, Parque IndustrialStiva Aeropuerto, Apodaca, N.L., México, 66600 and (e) Rogelio Gonzalez Caballero #415,Parque Industrial Stiva Aeropuerto, Apodaca, N.L., México, 66600.“Final Order” means an Order of the Bankruptcy Court or any other court ofcompetent jurisdiction entered by the clerk of the Bankruptcy Court or such other court on thedocket in the Bankruptcy Case or the docket of such other court, which is and remains in fullforce and effect, has not been modified, amended, reversed, vacated or stayed and (a) as to whichthe time to appeal, petition for certiorari or move for a new trial, reargument or rehearing shallhave expired and as to which no appeal, petition for certiorari or motion for new trial,reargument or rehearing shall then be pending or (b) if a timely appeal, writ of certiorari, newtrial, reargument or rehearing thereof shall have been filed or sought, either (i) no stay of theOrder shall be in effect, (ii) no motion or application for a stay of the Order shall be filed andpending or such motion or application shall have been denied, or (iii) if such a stay shall havebeen granted, then (A) the stay shall have been dissolved or (B) a final order of the district courtor circuit court having jurisdiction to hear such appeal shall have affirmed the Order and the timeallowed to appeal from such affirmance or to seek review or rehearing (other than a motionpursuant to Rule 60(b) of the Federal Rules of Civil Procedure) thereof shall have expired andthe taking or granting of any further hearing, appeal or petition for certiorari shall not bepermissible, and if a timely appeal of such district court or circuit court Order or timely motionto seek review or rehearing of such Order shall have been made, any appellate court havingjurisdiction to hear such appeal or motion (or any subsequent appeal or motion to seek review orrehearing) shall have affirmed the district court’s (or lower appellate court’s) order upholdingthe Order of the Bankruptcy Court and the time allowed to appeal from such affirmance or toseek review or rehearing thereof shall have expired and the taking or granting of any furtherhearing, appeal or petition for certiorari shall not be permissible; provided, however, that theBuyer in its sole discretion may treat any Order for which a motion or application for a stay isfiled or pending as a Final Order by affirmatively agreeing to such treatment in a writing signedby the Buyer. 6US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 13 of 85



“Financing Order” means the Interim Financing Order (as defined in the DIPCredit Agreement) as it may be modified by the Final Financing Order (as defined in the DIPCredit Agreement).“Fraud” means an act in the making of a specific representation or warrantyexpressly set forth in Article III, committed by the party making such express representation orwarranty, with intent to deceive another party, and to induce him, her or it to enter into thisAgreement and requires: (a) an intentional false representation of material fact expressly setforth in the representations and warranties set forth in Article III; (b) actual knowledge that suchrepresentation is false (as opposed to any fraud claim based on constructive knowledge,negligent or reckless misrepresentation or a similar theory); (c) a specific intention to induce theparty to whom such representation was made to act or refrain from acting in reliance upon it; (d)causing that party, in justifiable reliance upon such false representation and with ignorance to thefalsity of such representation, to take or refrain from taking action; and (e) causing such party tosuffer damage by reason of such reliance. A claim for Fraud may only be made against the partycommitting such Fraud.“Fundamental Representations” means the representations and warranties setforth in Section 3.1, Section 3.2, Section 3.3(a), Section 3.4, Section 3.5 and Section 3.20.“GAAP” means United States generally accepted accounting principles as ineffect on the date hereof.“Global Trade Laws” means the U.S. Export Administration Regulations; theU.S. International Traffic in Arms Regulations; the economic sanctions rules and regulationsadministered by the U.S. Treasury Department’s Office of Foreign Assets Control (“OFAC”);European Union (“E.U.”) Council Regulations on export controls; and other E.U. Councilsanctions regulations, as implemented in E.U. Member States; and all Laws made under any ofthe foregoing, including other Laws related to economic sanctions or export and import control.“Governmental Authority” means any United States or non-United Statesnational, federal, state or local governmental, regulatory or administrative authority, agency,court or commission or any other judicial or arbitral body, including the Bankruptcy Court.“Hazardous Material” means any petroleum, petroleum products and byproducts,or any material, substance, chemical, or waste (or combination thereof) that is listed, defined,designated, regulated or classified as hazardous, toxic, radioactive, a pollutant or a contaminant,or words of similar meaning or effect under any Environmental Law relating to pollution,hazardous or toxic waste, or protection of the environment, including without limitationasbestos, radon, urea-formaldehyde, explosives, polychlorinated biphenyls (“PCBs”) orsubstances containing PCBs, radioactive materials and Stachybotrys mold.“Intellectual Property” means all intellectual property and intellectual propertyrights, including all U.S. and foreign (a) trade names, trademarks and service marks, businessnames, corporate names, internet addresses, domain names, websites, URLs, social mediaaccounts  and web pages, trade dress, logos, slogans, design rights, and other similardesignations of source or origin, together with the goodwill symbolized by any of the foregoing(“Trademarks”); (b) patents, patent applications, invention disclosures, and all related7US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 14 of 85



continuations, continuations-in-part, divisionals, reissues, re-examinations, substitutions, andextensions thereof (“Patents”); (c) copyrights and copyrightable subject matter (whetherregistered or unregistered) (“Copyrights”); (d) rights in computer programs (whether in sourcecode, object code, or other form) and software systems, algorithms, databases, compilations anddata, technology supporting the foregoing, and all documentation, including user manuals andtraining materials, related to any of the foregoing (“Software”); (e) trade secrets and know-how,and all other inventions, proprietary processes, formulae, models, and methodologies; (f) allrights in the foregoing and in other similar intangible assets; (g) all applications and registrationsfor any of the foregoing and (g) all rights and remedies (including the right to sue for andrecover damages) against past, present, and future infringement, misappropriation, or otherviolation relating to any of the foregoing.“IRS” means the Internal Revenue Service of the United States.“Knowledge” with respect to the Sellers means the actual (but not constructive orimputed) knowledge of the persons listed in Section 1.1(c) of the Disclosure Schedules afterreasonable inquiry but without any requirement to consult with any other Person.“Latest Balance Sheet” means the unaudited consolidated balance sheet of theCompany Group, dated as of the Balance Sheet Date.“Law” means any statute, law, ordinance, regulation, rule, code, injunction,judgment, decree or order of any Governmental Authority.“Lease” means the Seller Leases and the Transferred Subsidiary Leases.“Leased Real Property” means the Seller Leased Real Property and theTransferred Subsidiary Leased Real Property.“Liability” means any debt, loss, claim, damage, demand, fine, judgment, penalty,liability or obligation (whether known or unknown, asserted or unasserted, absolute orcontingent, accrued or unaccrued, liquidated or unliquidated, or due or to become due).“Material Adverse Effect” means any event, change, condition, occurrence oreffect that individually or in the aggregate has had, or would reasonably be expected to have,individually or in the aggregate, a material adverse effect on the business, assets, financialcondition or results of operations of the Business, including the Transferred Subsidiaries,Transferred Assets and Assumed Liabilities, taken as a whole; provided, that, any event, change,condition, occurrence or effect to the extent arising out of, attributable to or resulting from, aloneor in combination, the following shall be deemed not to constitute a “Material Adverse Effect”and shall not be considered in determining whether a “Material Adverse Effect” has occurred: (i)general changes or developments in operating, business, regulatory or other conditions affectingthe industries in which the Business operates, (ii) changes in general domestic or foreigneconomic, social, political, financial markets (including changes in interest or exchange rates) orgeopolitical conditions (including the existence, occurrence, escalation, outbreak or worseningof any hostilities, war, sabotage, police action, acts of terrorism, cyberterrorism or militaryconflicts, whether or not pursuant to the declaration of an emergency or war), (iii) naturaldisasters (including any effects of climate change), calamities, epidemics, pandemics or disease8US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 15 of 85



outbreaks (including the COVID-19 virus to the extent they occurred before the date of thisAgreement), (iv) changes in any applicable Laws, Orders or GAAP or interpretations thereof, (v)the execution, existence, performance, announcement, pendency or consummation of thisAgreement or the transactions contemplated hereby or any communication by the Buyer or anyof its Affiliates of its plans or intentions (including in respect of employees) with respect to theBusiness, (vi) the filing or pendency of the Bankruptcy Case, any Orders of, or action oromission approved by, the Bankruptcy Court (or any other Governmental Authority ofcompetent jurisdiction in connection therewith) or any objections in the Bankruptcy Court to (1)this Agreement or any of the Ancillary Agreements or any of the transactions contemplatedhereby or thereby, (2) the reorganization of the Sellers and any related plan of reorganization ordisclosure statement, (3) the Sale Motion or (4) the assumption of any Transferred Contract orany actions approved by the Bankruptcy Court, (vii) any action taken by the Sellers or theTransferred Subsidiaries at the written request of Buyer or that is required or permitted by thisAgreement, (viii) the identity of Buyer or any of its Affiliates or any facts or circumstancesrelating to Buyer or any of its Affiliates, unless such identity, facts or circumstances aredisclosed in writing by Sellers, (ix) any failure in and of itself, to achieve any budgets,projections, forecasts, estimates, plans, predictions, performance metrics or operating statistics(but, for the avoidance of doubt, not the underlying causes of any such failure to the extent suchunderlying cause is not otherwise excluded from the definition of Material Adverse Effect), (x)any action required to be taken under any Law or Order or any existing Contract by which any ofthe Transferred Subsidiaries (or any of their respective properties) is bound and (xi) any matterdisclosed on the Disclosure Schedules or in any filings by the Sellers or their Affiliates with theBankruptcy Court prior to the date of this Agreement; provided, however, that (a) changes ordevelopments set forth in clauses (i), (ii), (iii) or (iv) may be taken into account in determiningwhether there has been or is Material Adverse Effect to the extent such changes or developmentshave a disproportionate impact on the Business, taken as a whole, relative to the otherparticipants in the industries in which the Business operates (b) the escalation or worsening ofepidemics, pandemics or disease outbreaks (including the COVID-19 virus) occurring after thedate of this Agreement may be taken into account in determining whether there has been or isMaterial Adverse Effect and (c) insolvency, bankruptcy or similar proceedings with respect toany of the Transferred Subsidiaries may be taken into account in determining whether there hasbeen or is a Material Adverse Effect (but, for the avoidance of doubt, not the underlying causesof any such insolvency, bankruptcy or similar proceedings to the extent such underlying cause isnot otherwise excluded from the definition of Material Adverse Effect).“Order” means any award, writ, injunction, judgment, order or decree entered,issued, made, or rendered by any Governmental Authority.“Ordinary Course of Business” means the operation of the Business in theordinary course consistent with past practice of the Sellers and Transferred Subsidiaries, as suchpractice and custom is, or may have been, modified as a result of the Bankruptcy Case, in eachcase subject to (a) the filing of the Bankruptcy Case, (b) any Orders of the Bankruptcy Court,and (c) the conduct of the Auction process as contemplated by the bidding procedures set forthin the Sale Procedures Order. 9US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 16 of 85



“Owned Real Property” means the Seller Owned Real Property and theTransferred Subsidiary Owned Real Property, including all improvements and structures thereonand appurtenances belonging thereto.“Party” or “Parties” means, individually or collectively, the Buyer and the Sellers.“Permitted Encumbrance” means (a) statutory liens for current Taxes not yet dueand payable or the validity or amount of which is being contested in good faith by appropriateproceedings, in each case for which adequate reserves have been established, (b) mechanics’,carriers’, workers’, repairers’ and other similar liens arising or incurred in the Ordinary Courseof Business relating to obligations which are not yet due and payable by the Sellers or theTransferred Subsidiaries and which are not material liens on the Real Property, (c) with respectto the Real Property, minor survey exceptions, easement agreements and other customary titledefects or irregularities, including all matters of record, that (i) do not, individually or in theaggregate, materially impair the value or the current use of such Real Property, (ii) were notincurred in connection with any indebtedness and (iii) do not render title to the Real Propertyencumbered thereby unmarketable,  (d) as to any Lease, any Encumbrance affecting the interestof the landlord thereunder and not the interest of the tenant thereunder that do not, individuallyor in the aggregate, materially impair the value or current use of the leasehold interest under theLeases, (e) zoning, building codes and other land use Laws regulating the use or occupancy ofthe Owned Real Property or the activities conducted thereon which are imposed by anyGovernmental Authority having jurisdiction over the Owned Real Property which are notviolated by the current use or occupancy of such Owned Real Property in any material respect,(f) any Encumbrances that will be removed or released by operation of the Sale Order, (g) anyEncumbrances created by licenses granted in the Ordinary Course of Business in any IntellectualProperty, (h) all DIP Liens and (i) any other Encumbrances not described in clauses (a) through(h) above created by the actions of Buyer or any of its Affiliates.“Person” means an individual, corporation, partnership, limited liability company,limited liability partnership, syndicate, person, trust, association, organization or other entity,including any Governmental Authority, and including any successor, by merger or otherwise, ofany of the foregoing.“Prepetition ABL Credit Agreement” means that certain Loan and SecurityAgreement, dated as of April 29, 2015, by and among Seller Parent, Techniplas Finance Corp.,NI, DMP Exports, Inc., DMPM, NM, WNA and DMPI, as borrowers, the lenders from time totime party thereto, and Bank of America N.A., as administrative agent.“Prepetition Notes” means the 10.000% senior secured notes due in 2020 issuedunder the Prepetition Notes Indenture.“Prepetition Noteholders” means the holders of the Prepetition Notes.“Prepetition Notes Indenture” means that certain Indenture, dated as of April 15,2015, entered into by and among Seller Parent and Techniplas Finance Group, as issuers, each of10US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 17 of 85



the Guarantors (as defined therein) and U.S. Bank National Association, a national bankingassociation, as trustee, collateral agent, paying agent, transfer agent and registrar.“Real Property” means the Leased Real Property and the Owned Real Property.“Release” means any release, spill, emission, discharge, leaking, pouring,dumping, emptying, pumping, injection, deposit, disposal, dispersal, leaching or migration intothe indoor or outdoor environment (including soil, ambient air, surface water, groundwater andsurface or subsurface strata) or into or out of any property, including the migration of HazardousMaterials through or in the air, soil, surface water, groundwater or property.“Representatives” means, with respect to any Person, the officers, managers,directors, principals, employees, agents, auditors, advisors, bankers and other representatives ofsuch Person. “Restricted Country” means any country or geographic region subject tocomprehensive economic sanctions administered by OFAC or the E.U., which currentlyincludes: Cuba, Iran, North Korea, Sudan, Syria, the Crimea region of Ukraine and Venezuela.“Sale Hearing” means the hearing conducted by the Bankruptcy Court to approvethe transactions contemplated by this Agreement.“Sale Procedures Order” means an order of the Bankruptcy Court, in form andsubstance reasonably acceptable to Buyer and Seller Parent that, among other things, approves(a) bidding procedures, (b) bid protections granted to the Buyer including the TerminationPayment(if any), (c) the form and manner of notice of Auction(s), sale transaction(s), and SaleHearing(s), and the conduct of the Auction, (d) the procedures for assumption and assignment ofContracts and Leases, (e) the date for Auction(s), if necessary, and Sale Hearing(s), and (f)affords Buyer the status of a party in interest in the Bankruptcy Cases.“Sale Order” means an Order of the Bankruptcy Court approving this Agreementand the transactions contemplated hereby, the form of which Order is attached hereto as ExhibitA, with such changes as may be required by the Bankruptcy Court that are in form and substancereasonably acceptable to the Buyer and the Seller Parent.“Seller Lease” means a lease, sublease, license, or other use or occupancyagreement with respect to the real property part of the Facilities to which an Asset Seller is aparty as lessee, sublessee, tenant, subtenant or in a similar capacity.“Seller Leased Real Property” means the leasehold interests held by an AssetSeller under a Seller Lease (other than any Leases withdrawn pursuant to Section 2.6).“Straddle Period” means the portion of any taxable year that begins on or beforeand ends after the Closing Date.“Subsidiary” of any Person means any entity (a) of which 50% or more of theoutstanding share capital, voting securities or other voting equity interests are owned, directly orindirectly, by such Person, (b) of which such Person is entitled to elect, directly or indirectly, at11US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 18 of 85



least 50% of the board of directors or similar governing body of such entity or (c) if such entityis a limited partnership or limited liability company, of which such Person or one of itsSubsidiaries is a general partner or managing member or has the power to direct the policies,management or affairs.“Successful Bidder” shall have the meaning set forth in the Sale ProceduresOrder. “Tax Return” means any return, document, declaration, report, claim for refund,statement, information statement or other information or filing relating to Taxes, including anyschedule or attachment thereto or amendment thereof, that is filed with or supplied to, orrequired to be filed with or supplied to, any Governmental Authority.“Taxes” means (a) any and all U.S. federal, state and local, foreign, and othertaxes, charges, fees, duties, levies, tariffs, imposts, tolls, customs or other assessments, includingall net income, gross income, gross receipts, sales, use, ad valorem, transfer, franchise, profits,branch profits, profit share, license, lease, service, service use, value added, unclaimed property,escheat, withholding, payroll, employment, fringe, fringe benefits, excise, estimated, severance,stamp, occupation, premium, property, windfall profits, wealth, net wealth, net worth, export andimport fees and charges, registration fees, tonnage, vessel, deposits, or other taxes, fees,assessments, customs, duties, levies, tariffs, imposts, tolls, or charges of any kind whatsoeverimposed by any Governmental Authority, together with any interest, penalties, inflationaryadjustments, additions to tax, fines or other additional amounts imposed thereon, with respectthereto, or related thereto, wherever and whenever imposed, (b) any and all liability for thepayment of any items described in clause (a) above arising from, through, attributable to, or withrespect to a place of business, permanent establishment, or a branch or as a result of being (orceasing to be) a member of a fiscal unity, affiliated, consolidated, combined, unitary, or othersimilar group (or being included) in any Tax Return related to such group, (c) any and allliability for the payment of any amounts as a result of any successor or transferee liability, inrespect of any items described in clause (a) or (b) above, and (d) any and all liability for thepayment of any items described in clause (a) or (b) above as a result of, or with respect to, anyexpress or implied obligation to indemnify any other Person pursuant to any tax sharing, taxindemnity or tax allocation agreement or similar agreement or arrangement with respect to taxes(in each case, other than any such agreement entered into in the Ordinary Course of Business theprincipal purpose of which is not to address taxes).“Transferred Contracts” means all Contracts and Seller Leases of each AssetSeller that are listed in Section 1.1(d) of the Disclosure Schedules (as modified pursuant toSection 2.6). “Transferred Subsidiaries” means DMP Monterrey, Techniplas Holdings andDickten Servicios and each of their respective Subsidiaries listed on Section 1.1(a) of theDisclosure Schedules.“Transferred Subsidiary Benefit Plan” means each Employee Benefit Plan that issolely sponsored or maintained by a Transferred Subsidiary.12US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 19 of 85



“Transferred Subsidiary Employees” means all individuals employed by theTransferred Subsidiaries.“Transferred Subsidiary Lease” means a lease, sublease, license, or other use oroccupancy agreement with respect to the real property to which a Transferred Subsidiary is aparty as lessee, sublessee, tenant, subtenant or in a similar capacity.“Transferred Subsidiary Leased Real Property” means the leasehold interests heldby a Transferred Subsidiary under a Transferred Subsidiary Lease.“Treasury Regulations” means the regulations promulgated by the U.S.Department of the Treasury pursuant to the Code.“Wind-Down Amount” means an aggregate amount to be used for wind-downpurposes not to exceed $250,000, plus the amounts set forth in the Carve-Out (as defined in theFinancing Order).“Wind-Down Amount Payment” means (i) if the Cash and Cash Equivalents as ofthe Closing are greater than the Wind-Down Amount, an amount equal to zero and (ii)otherwise,  an aggregate amount equal to the Wind-Down Amount minus the amount of Cashand Cash Equivalents as of the Closing.Section 1.2 Table of Definitions.  The following terms have the meanings setforth in the Sections referenced below:Definition LocationAgreement PreambleAllocation Section 2.9Antitrust Authority Section 6.5(a)Assignment Agreement Section 2.8(b)(i)Assignment of Leases Section 2.8(b)(i)Assumed Employee Liabilities Section 2.3(a)(iii)Assumed Liabilities Section 2.3(a)Balance Sheet Date Section 3.6(a)Bankruptcy Court RecitalsBidding Procedures Order Date Section 9.1(c)(x)Business RecitalsBusiness Permits Section 2.1(e)Buyer PreambleBuyer Fundamental Representations Section 8.2(a)(i)Closing Section 2.8(a)Closing Date Section 2.8(a)Continuing Employees Section 6.4(a)Copyrights Section 1.1Credit Bid RecitalsCredit Bid Amount Recitals13US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 20 of 85



Cure Costs Section 2.3(a)(ii)Customer Contracts Section 8.1(e)DIP Agent RecitalsDIP Credit Agreement RecitalsDIP Lien RecitalsDisclosure Limitations Section 6.2(a)Disclosure Schedules ARTICLE IIIDMPI PreambleDMPM PreambleEncumbered Assets RecitalsEnforceability Exceptions Section 3.2Excluded Assets Section 2.2Excluded Liabilities Section 2.4Excluded Plans Section 2.2(h)Expense Reimbursement Amount Section 5.1(a)Foreign Benefit Plan Section 3.10(h)HSR Act Section 3.3(a)Inventory Section 2.1(d)IP Assignment Agreement Section 2.8(b)(iii)Lease Consents to Assignment Section 3.12(c)Legal Restraint Section 7.1(a)Material Contract Section 3.16Material Customers Section 3.21(a)Material Suppliers Section 3.21(b)Outside Date Section 9.1(b)(iv)Patents Section 1.1Permits Section 3.8(b)Petition Date Section 2.3(a)Products Section 3.22(a)Purchase Price Section 2.7(a)Regulatory Concession Section 6.5(c)Securities Act Section 4.4Seller PreambleSeller Customer Contracts Section 8.3(e)Seller Financial Statements Section 3.6(a)Seller Owned Real Property Section 3.12(a)Seller Parent PreambleSeller Return Section 7.3Sellers PreambleSoftware Section 1.1Trademarks Section 1.1Transfer Taxes Section 7.1Transferred Assets Section 2.1Transferred Plans Section 2.1(k)Transferred Stock RecitalsTransferred Subsidiary Owned Real Property Section 3.12(a)14US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 21 of 85



WARN Section 2.4(v)ARTICLE II.PURCHASE AND SALESection 2.1 Purchase and Sale.  Pursuant to sections 105, 363 and 365 of theBankruptcy Code, upon the terms and subject to the conditions set forth in this Agreement and inthe Sale Order, at the Closing, (i) the Asset Sellers shall sell, assign, transfer, convey and deliverto the Buyer all of the Asset Sellers’ right, title and interest as of the Closing Date in and to theTransferred Assets and assign to Buyer the Assumed Liabilities and (ii) the Equity Sellers shallsell, assign, transfer, convey and deliver to the Buyer all of the Equity Sellers’ right, title andinterest as of the Closing Date in and to the Transferred Stock, and the Buyer shall purchase,acquire and accept the Transferred Stock from the Equity Sellers and the Transferred Assetsfrom the Asset Sellers and assume the Assumed Liabilities.  “Transferred Assets” shall mean allright, title and interest of the Asset Sellers to or under the properties and assets of the AssetSellers of every kind and description, wherever located, whether real, personal or mixed,tangible or intangible, relating to the Business, including all right, title and interest of the AssetSellers in, to or under (but excluding in each case, any Excluded Assets):(a) all Transferred Contracts;(b) all Seller Owned Real Property and Seller Leased Real Property (subjectto Section 2.6), together in each case with the Asset Sellers’ right, title and interest in and to allstructures, facilities or improvements located thereon and all easements, licenses, rights andappurtenances relating to such Real Property;(c) all machinery, equipment, furniture, furnishings, parts, spare parts,vehicles and other tangible personal property owned or leased (to the extent the underlying leaseis a Transferred Contract) by the Asset Sellers related to the Business, including all such itemslocated at the Facilities;(d) all raw materials, works-in-progress, finished goods, supplies, packagingmaterials and other inventories owned by the Asset Sellers related to the Business (the“Inventory”); (e) all Permits held by the Asset Sellers related to the Business (the “BusinessPermits”), but only to the extent such Permits may be transferred under applicable Law;(f) Cash and Cash Equivalents (other than Cash and Cash Equivalents in theamount of the Wind-Down Amount Payment), all bank accounts, all deposits (includingmaintenance deposits, customer deposits, and security deposits for rent, electricity, telephone orotherwise) or prepaid or deferred charges and expenses, including all lease and rental paymentsand insurance policies, that have been prepaid by any Asset Seller, and all Accounts Receivable,in each case, to the extent related to the Business;(g) any interest in or right to any refund, rebate or credit of Taxes that relateto the Transferred Assets, including (for the avoidance doubt) any such refund rebate or credit of15US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 22 of 85



a Tax that becomes payable or available to any Asset Seller in the future in respect of a Tax paidor incurred by the Buyer;(h) all Tax assets (including refunds, rebates or credits of Taxes, or other Taxbenefits) relating to the Transferred Assets or the Asset Sellers;(i) all goodwill associated with the Transferred Assets, TransferredSubsidiaries or the Business;(j) all books and records related to the Business or to the extent related to theTransferred Assets, including copies of all materials described in Section 2.2(b)(ii);(k) all rights and obligations under or arising out of all insurance policiesrelating to the Business or any of the Transferred Assets or Assumed Liabilities (includingreturns and refunds of any premiums paid, or other amounts due back to any Asset Seller, withrespect to any cancelled insurance policies);(l) all rights, claims and causes of action relating to any Transferred Asset orany Assumed Liability;(m) all of the rights and claims of the Asset Sellers available under the U.S.Bankruptcy Code, of whatever kind or nature, as set forth in sections 544 through 551, inclusive,553, 558 and any other applicable provisions of the Bankruptcy Code, including with respect totrade obligations paid prior to the Petition Date, and any related claims and actions arising undersuch sections by operation of Law or otherwise, including any and all proceeds of the foregoing(such rights and claims not to be prosecuted by the Buyer or any other Person);(n) all Avoidance Actions of the Asset Sellers, including any and all proceedsof the foregoing;(o) all plants, offices and manufacturing, processing, distribution, storage,warehousing and other facilities of Asset Sellers or any of their Subsidiaries used (or held foruse) in connection with the ownership or operation of the Business at Sellers’ or any of theirSubsidiaries’ following facilities: Ankeny, Iowa and Auburn, Alabama, together with allequipment, machinery, vehicles, fixtures, supplies, furniture, leasehold improvements, and otherpersonal, movable and mixed property of Sellers or any of their Subsidiaries exclusively relatedto such facilities, in each case to the extent set forth in Schedule 2.1(o) of the DisclosureSchedules; and(p) all assets under each Transferred Subsidiary Benefit Plan and eachEmployee Benefit Plan that is not an Excluded Plan (collectively, the “Transferred Plans”),together with all funding arrangements thereto (including all assets, trusts, insurance policies andadministrative service Contracts), to the extent any such assets are attributable to the BusinessEmployees. Section 2.2 Excluded Assets.  Notwithstanding anything contained in Section2.1 to the contrary, the Asset Sellers are not selling, transferring, assigning, conveying or16US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 23 of 85



delivering and the Buyer is not purchasing, any of the assets of the Asset Sellers set forth below,all of which shall be retained by the Asset Sellers (collectively, the “Excluded Assets”):(a) all assets expressly excluded or excepted from the definition ofTransferred Assets pursuant to Section 2.1;(b) the Asset Sellers’ documents, written files, papers, books, reports andrecords (i) prepared in connection with this Agreement or the transactions contemplated herebyor relating to the Bankruptcy Case or (ii) that any Asset Seller is required by Law to retain;provided that, to the extent not prohibited by applicable Law or any of any Seller’s applicableprivacy policies or contractual restrictions and to the extent materially relevant to theTransferred Assets, Assumed Liabilities, or the Business, Buyer shall be entitled to copies of allor any portions of such documents;(c) all accounting records and internal reports to the extent relating to thebusiness activities of the Asset Sellers unrelated to the Business;(d) all rights, claims and causes of action relating to any Excluded Asset orany Excluded Liability;(e) shares of capital stock or other equity interests in any Subsidiary of SellerParent or securities convertible into or exchangeable or exercisable for shares of capital stock orother equity interests in any Subsidiary of Seller Parent;(f) all assets under each Employee Benefit Plan set forth on Section 2.2(f) ofthe Disclosure Schedules (collectively, the “Excluded Plans”), together with all fundingarrangements related thereto (including all assets, trusts, insurance policies and administrativeservice Contracts);(g) the rejected Contracts;(h) all retainers or similar prepaid amounts paid to the accountants, attorneys,consultants, advisors, investment bankers or other professional service providers of the Sellers;(i) the assets of the Asset Sellers listed in Section 2.2(i) of the DisclosureSchedules; (j) except as set forth on Schedule 2.1(o) of the Disclosure Schedules, allplants, offices and manufacturing, processing, distribution, storage, warehousing and otherfacilities of Sellers or any of their Subsidiaries used (or held for use) in connection with theownership or operation of the Business at Sellers’ or any of their Subsidiaries’ followingfacilities: Ankeny, Iowa and Auburn, Alabama, together with all equipment, machinery,vehicles, fixtures, supplies, furniture, leasehold improvements, and other personal, movable andmixed property of Sellers or any of their Subsidiaries exclusively related to such facilities;(k) the Cash and Cash Equivalents that are included in the Wind-DownPayment Amount, if any; 17US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 24 of 85



(l) all Tax Returns of, with respect to, or related to the Transferred Assets orthe Asset Seller (and all Tax books and records, including note papers and work papers, relatedthereto); provided that the Asset Sellers shall provide to the Buyer copies of any portions of suchdocuments relating to the Transferred Assets or Assumed Liabilities; and(m) all rights of the Asset Sellers under this Agreement and the AncillaryAgreements. Section 2.3 Assumed Liabilities.(a) On the terms and subject to the conditions set forth herein and in theConfirmation Order and subject to the consummation of the Plan, effective as of the Closing,Buyer shall assume from the Asset Sellers (and from and after the Closing pay, perform,discharge, or otherwise satisfy in accordance with their respective terms), and the Asset Sellersshall irrevocably convey, transfer, and assign to Buyer, only the following Liabilities, in eachcase to the extent arising on or after the initial filing of the Bankruptcy Case (the “PetitionDate”), without duplication (or such other time as set forth below) (the “Assumed Liabilities”):(i) all Liabilities of the Asset Sellers under the Transferred Contractsand the transferred Business Permits that become due or are to be performed on or after, or inrespect of periods following, the Closing Date;(ii) all cure costs required to be paid pursuant to section 365 of theBankruptcy Code in connection with the assumption and assignment of the TransferredContracts (the “Cure Costs”);(iii) all Liabilities (1) arising out of, resulting from, or relating to theTransferred Plans, including sponsorship thereof, and (2) assumed by the Buyer pursuant toSection 6.4 (collectively, the “Assumed Employee Liabilities”);(iv) all Liabilities relating to amounts required to be paid, or actionsrequired to be taken or not to be taken, by the Buyer under this Agreement;(v) any and all Liabilities for accounts payable incurred in theOrdinary Course of Business arising from or related to the ownership or operation of theBusiness or the Transferred Assets from and after the Petition Date; and(vi)  all Liabilities incurred in the Ordinary Course of Business, solelyto the extent associated with the Transferred Assets for the period beginning on the Petition Date(to the extent such Liabilities are outstanding as of the Closing).(b) Section 2.3(a) shall not limit any claims or defenses Buyer may haveagainst any party other than the Asset Sellers.  The transactions contemplated by this Agreementshall in no way expand the rights or remedies of any third party against the Buyer or the AssetSellers as compared to the rights and remedies that such third party would have had against theAsset Sellers or the Buyer absent the Bankruptcy Case or the Buyer’s assumption of such18US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 25 of 85



Assumed Liabilities.  Other than the Assumed Liabilities, the Buyer is not assuming and shallnot be liable for any Liabilities of the Asset Sellers.Section 2.4 Excluded Liabilities.  Buyer shall not assume, be obligated to pay,perform or otherwise discharge or in any other manner be liable or responsible for any Liabilitiesof, or Action against, the Asset Sellers or relating to the Transferred Assets, of any kind ornature whatsoever, whether absolute, accrued, contingent or otherwise, liquidated orunliquidated, due or to become due, known or unknown, currently existing or hereafter arising,matured or unmatured, direct or indirect, and however arising, whether existing on the PetitionDate or arising thereafter as a result of any act, omission, or circumstances taking place prior tothe Petition Date, other than the Assumed Liabilities (all such Liabilities that are not AssumedLiabilities being referred to collectively herein as the “Excluded Liabilities”), including but notlimited to the following:(a) any and all Liabilities for Taxes related to or arising from or with respectto (i) the Transferred Assets, the Assumed Liabilities or the operation of the Business by theAsset Sellers, in each case that are incurred in, or attributable to, any taxable period, or portionthereof, ending on or prior to the Closing Date, including any such Taxes which are not due orassessed until after the Closing Date, (ii) any Transfer Taxes for which any Seller is responsiblepursuant to Section 7.1 or (iii) the Excluded Assets or Excluded Liabilities;(b) any and all Liabilities of the Asset Sellers under any Contract of the AssetSellers that is not a Transferred Contract whether accruing prior to, at, or after the Petition Date;(c) any and all Liabilities resulting from the failure to comply with anyapplicable “bulk sales,” “bulk transfer” or similar Law;(d) any Liabilities of the Asset Sellers, other than Assumed EmployeeLiabilities, arising out of, resulting from or relating to (i) the employment or service ortermination of employment or service, or the provision of compensation, severance, benefits orpayments of any nature owed to any current or former employees, officers, directors or serviceproviders of the Asset Sellers, whenever arising, (ii) the employment or termination ofemployment of any Business Employee by the Asset Sellers on or prior to the Closing, includingany gratuity payment, severance, notice or other payment or benefit due on the termination ofemployment of any such Business Employee by the Asset Sellers at the Closing, (iii) anyExcluded Plans, whenever arising, and (iv) Liabilities expressly retained by the Asset Sellerspursuant to Section 6.4;(e) any Liabilities of the Asset Sellers in respect of indebtedness for borrowedmoney, or guarantees thereof, of the Asset Sellers or any predecessors or Affiliates of Sellers;(f) any Liability to distribute to any Asset Seller’s shareholders (or otherequity holders) or otherwise apply all or any part of the consideration received hereunder;(g) any and all Liabilities arising under any Environmental Law or withrespect to Hazardous Materials or any other environmental matter and arising from or related to(i) the ownership or operation of the Business or the Transferred Assets on or before the Petition19US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 26 of 85



Date, (ii) any action or inaction of the Asset Sellers or any third party relating to the Business orTransferred Assets on or before the Petition Date, (iii) any formerly owned, leased or operatedproperties of the Asset Sellers that are not the Real Property, or (iv) any condition first occurringor arising on or before the Petition Date with respect to the Business or the Transferred Assets;(h) any and all Liability for: (i) costs and expenses incurred by the AssetSellers or owed in connection with the administration of the Bankruptcy Case (including theU.S. Trustee fees, the fees and expenses of attorneys, accountants, financial advisors, consultantsand other professionals retained by the Asset Sellers, and any official or unofficial creditors’ orequity holders’ committee and the fees and expenses of the post-petition lenders or the pre-petition lenders incurred or owed in connection with the administration of the Bankruptcy Case);(ii) all costs and expenses of the Asset Sellers incurred in connection with the negotiation,execution and consummation of the transactions contemplated under this Agreement; and (iii) allcosts and expenses of the Asset Sellers arising out of or related to services, products or productor service warranties of the Asset Sellers or any predecessor(s) or Affiliate(s) of the AssetSellers arising under any Contract that is not a Transferred Contract, to the extent provided,developed, designed, manufactured, marketed, sold or distributed prior to the Petition Date;(i) any and all Liabilities for Taxes of the Asset Sellers or any of their director indirect record holders or beneficial owners (including, for the avoidance of doubt, any suchLiabilities arising out of the transactions contemplated by this Agreement);(j) any Liability of the Asset Sellers under this Agreement or the AncillaryAgreements; (k) all accounts payable of Asset Sellers or any predecessors of Asset Sellers,except for Cure Costs payable by the Buyer pursuant to Section 2.6(a) and accounts payableassumed by the Buyer pursuant to Section 2.3(a)(ii) or 2.3(a)(v);(l) all Excluded Environmental Liabilities (regardless of whether suchLiabilities accrue to the Asset Sellers or to the Buyer in the first instance);(m) except for Cure Costs payable by the Buyer as contemplated in Section2.6(a) and assumed by the Buyer pursuant to Section 2.3(a)(ii), all Liabilities of the Asset Sellersresulting from, caused by or arising out of, or which relate to, directly or indirectly, the conductof the Asset Sellers (or any of their current or former officers, directors, employees or agents)anywhere or ownership or lease of any properties or assets or any properties or assets previouslyused by the Asset Sellers at any time, or other actions, omissions or events occurring prior to theClosing which (i) constitute, may constitute or are alleged to constitute a tort, breach of contractor violation of any Law or (ii) relate to any and all Actions against the Asset Sellers or theirpredecessors or Affiliates whether past, present, future, known or unknown, liquidated orunliquidated, accrued or unaccrued, pending or threatened;(n) all Liabilities of the Asset Sellers arising out of any Action commencedagainst any Asset Seller or any predecessor or Affiliate of any Asset Seller after the Closing tothe extent arising out of or relating to any occurrence or event happening prior to the Closing;20US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 27 of 85



(o) all Liabilities of the Asset Sellers under any Transferred Contract whicharises after the Closing but arises out of or relates to any breach that occurred prior to theClosing, excluding any Cure Costs;(p) all Liabilities of the Asset Sellers arising out of or relating to anyinfringement or misappropriation of, or other conflict with, the Intellectual Property of any third-party to the extent arising out of or related to the conduct of the Business or any act or omissionof the Asset Sellers or any predecessor or Affiliate of any Asset Seller prior to the Closing;(q) all Liabilities arising out of, or relating to, any indemnification obligationsof the Asset Sellers, including indemnification obligations pursuant to supply agreements,service agreements, purchase agreements, leases and any other type of Contract that, in eachcase does not arise pursuant to a Transferred Contract, to the extent arising out of or related tothe conduct of the Business or any act or omission of the Asset Sellers or any predecessor orAffiliates of the Asset Sellers prior to the Petition Date and Liabilities to indemnify, reimburseor advance amounts to any officer, director, employee or agent of the Asset Sellers;(r)  all Liabilities of any Asset Seller to any current, former or prospectiveshareholder or other equity interest holder of any Asset Seller, including all Liabilities of anyAsset Seller related to the right to or issuance of any capital stock or other equity securities;(s) all Liabilities for any legal, accounting, investment banking,reorganization, restructuring (including bankruptcy administrative expenses), brokerage orsimilar fees or expenses incurred by the Asset Sellers in connection with, resulting from orattributable to the transactions contemplated by this Agreement, the Bankruptcy Case orotherwise; (t) all Liabilities of the Asset Sellers or any predecessors of the Asset Sellersbased upon such Person’s acts or omissions occurring after the Closing;(u) all Liabilities of the Asset Sellers to the Buyer, its Affiliates, and itsAffiliate’ agents, advisors and representatives, whether under this Agreement, any AncillaryAgreement or otherwise;(v) all Liabilities pursuant to the Worker Adjustment and RetrainingNotification Act or any similar state law (collectively referred to as “WARN”) with respect toindividuals employed by the Asset Sellers or Transferred Subsidiaries, and whose employmentwith such Asset Sellers or Transferred Subsidiaries terminates prior to or upon the Closing; and(w) any Liability of the Asset Sellers or obligation to the extent relating to anExcluded Asset, including executory Contracts and unexpired Leases that are not TransferredContracts;provided, that in the event of any direct conflict between the terms of Section 2.3 and thisSection 2.4, the terms of Section 2.3 will control.21US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 28 of 85



Section 2.5 Consents to Certain Assignments.(a) Notwithstanding anything in this Agreement or any Ancillary Agreementto the contrary, this Agreement and the Ancillary Agreements shall not constitute an agreementto transfer or assign any asset, permit, claim or right or any benefit arising thereunder orresulting therefrom if an attempted assignment thereof, without the consent of a third party,would constitute a breach or other contravention under any agreement or Law to which anyAsset Seller is a party or by which it is bound, or materially and adversely affect the rights of theAsset Sellers or, upon transfer, the Buyer under such asset, permit, claim or right, unless theapplicable provisions of the Bankruptcy Code permits and/or the Sale Order authorizes theassumption and assignment of such asset, permit, claim, or right irrespective of the consent orlack thereof of a third party.  To the extent that the assignment to Buyer of any such asset,permit, claim, or right pursuant to this Agreement is not permitted without the consent of a thirdparty and such restriction cannot be, or is not, effectively overridden or canceled by the SaleOrder or other related order of the Bankruptcy Court, the Parties shall use commerciallyreasonable efforts to obtain such consent prior to the Closing.  If, with respect to any such asset,permit, claim, or right, such consent is not obtained or such assignment is not attainable pursuantto the Bankruptcy Code or the Sale Order prior to the Closing, then such Transferred Asset shallnot be transferred hereunder, and the Closing shall proceed with respect to the remainingTransferred Assets and the Sellers and Buyer shall, through the earlier of such time as suchconsent or assignment is so obtained and six (6) months following the Closing (or the remainingterm of any such binding agreement or the closing of the Bankruptcy Case, if shorter), use theircommercially reasonable efforts and shall cooperate to obtain any such consent and to resolvethe impracticalities of assignment after the Closing. For the avoidance of doubt, the effortscontemplated by this Section 2.5(a) shall not include any obligation by any Seller or any of theirrespective Affiliates to pay money (advance or otherwise) to any third party or to incur out ofpocket expenses unless Buyer funds such amounts.(b) Except with respect to Transferred Contracts and Business Permits thatare governed by Section 2.6(c) below, if (i) notwithstanding the applicable provisions ofSections 363 and 365 of the Bankruptcy Code and the Sale Order and the commerciallyreasonable efforts of the Sellers and Buyer, any consent is not obtained prior to Closing and as aresult thereof the Buyer shall be prevented by a third party from receiving the rights and benefitswith respect to a Transferred Asset intended to be transferred hereunder, (ii) any attemptedassignment of a Transferred Asset would adversely affect the rights of the Asset Sellersthereunder so that the Buyer would not in fact receive all the rights and benefits contemplated, or(iii) any Transferred Asset is not otherwise capable of sale and/or assignment (after giving effectto the Sale Order and the Bankruptcy Code), then, in any such case, the Sellers shall, prior to theclosing of the Bankruptcy Case and subject to any approval of the Bankruptcy Court that may berequired and at the request of the Buyer, cooperate with Buyer in any lawful and commerciallyreasonable arrangement under which the Buyer would, to the extent practicable, obtain (for noadditional cost or consideration) the economic claims, rights and benefits under such asset andassume the economic burdens and obligations with respect thereto in accordance with thisAgreement, including by subcontracting, sublicensing or subleasing to the Buyer; provided, thatSellers’ cooperation obligations contemplated by this Section 2.5(a) shall not include anyobligation by any Seller or any of their respective Affiliates to pay money (advance orotherwise) to any third party or to incur out of pocket expenses unless Buyer funds such22US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 29 of 85



amounts. Buyer shall cooperate with Sellers in order to enable Sellers to provide to Buyer thebenefits contemplated by this Section 2.5(b). Seller Parent shall as promptly as practicable pay tothe Buyer when received all monies received by the Asset Sellers attributable to suchTransferred Asset from and after the Closing Date and the Buyer shall indemnify and promptlypay the Asset Sellers for all Liabilities of the Asset Sellers associated with, arising or resultingfrom such arrangement.(c) To the extent that the Buyer has not obtained all of the Permits included inthe Transferred Assets that are necessary for the Buyer to take title to all of the TransferredAssets at the Closing and to operate all aspects of the Business as of immediately following theClosing in a substantially similar manner in all material respects as it was operated by the Sellersimmediately prior to the Closing, the Sellers shall, to the extent permitted by applicable Laws,use commercially reasonable efforts to maintain after the Closing such Permits that the Buyerreasonably requests, at the Buyer’s sole expense, until the earlier of the time the Buyer hasobtained such Permits and six (6) months following the Closing (or the remaining term of anysuch Permit or the closing of the Bankruptcy Case, if shorter).Section 2.6 Assumption and Assignment of Certain Contracts.(a) Assumption and Assignment of Executory Contracts.  The Asset Sellersshall provide timely and proper written notice of the motion seeking entry of the Sale Order toall parties to any executory Contracts or unexpired leases to which any Asset Seller is a partythat are Transferred Contracts and take all other actions necessary to cause such Contracts to beassumed by the Asset Sellers and assigned to Buyer pursuant to section 365 of the BankruptcyCode to the extent that such Contracts are Transferred Contracts at Closing.  At the Closing, theAsset Sellers shall, pursuant to the Sale Order and the Assignment and AssumptionAgreement(s), assume and assign to Buyer (the consideration for which is included in thePurchase Price), all Transferred Contracts that may be assigned by any such Seller to Buyerpursuant to sections 363 and 365 of the Bankruptcy Code.  At the Closing, Buyer shall (i) pay allCure Costs by wire transfer of immediately available funds to the account(s) designated inwriting by the counterparties to the applicable Transferred Contracts unless otherwise agreed bysuch counterparty,  (ii) cure any and all other defaults and breaches under the TransferredContracts and Assumed Leases so that such Contracts may be assumed by the applicable Sellerand assigned to Buyer in accordance with the provisions of section 365 of the Bankruptcy Codeand this Agreement, and (iii) assume, and thereafter in due course and in accordance with itsrespective terms pay, fully satisfy, discharge and perform all of the obligations under eachTransferred Contract pursuant to section 365 of the Bankruptcy Code.(b) Excluding or Adding Transferred Contracts Prior to Closing.  Buyer shallhave the right to notify the Sellers in writing of any Transferred Contract that it does not wish toassume or a Contract to which any Asset Seller is a party that Buyer wishes to add as aTransferred Contract up to one (1) Business Day prior to the Closing Date, and (i) any suchpreviously considered Transferred Contract that Buyer no longer wishes to assume shall beautomatically deemed removed from the Schedules related to Transferred Contracts andautomatically deemed added to the Schedules related to Excluded Contracts, in each case,without any adjustment to the Purchase Price, and (ii) any such previously considered ExcludedContract that Buyer wishes to assume as a Transferred Contract shall be automatically deemed23US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 30 of 85



added to the Schedules related to Transferred Contracts, automatically deemed removed from theSchedules related to Excluded Contracts, and assumed by Sellers to sell and assign to Buyer, ineach case, without any adjustment to the Purchase Price.(c) Non-Assignment.  Notwithstanding the foregoing, a Contract shall not bea Transferred Contract hereunder and shall not be assigned to, or assumed by, Buyer to theextent that such Contract (i) is rejected by a Seller or terminated by a Seller as permitted bySection 6.1 or any other party thereto, or terminates or expires by its terms, on or prior to suchtime as it is to be assumed by Buyer as a Transferred Contract hereunder and is not continued orotherwise extended upon assumption or (ii) requires a Consent or Governmental Authorization(other than, and in addition to, that of the Bankruptcy Court) in order to permit the sale ortransfer to Buyer of the applicable Seller’s rights under such Contract, and such Consent orGovernmental Authorization has not been obtained prior to such time as it is to be assumed byBuyer as a Transferred Contract hereunder.  In addition, a Business Permit shall not be assignedto, or assumed by, Buyer to the extent that such Business Permit requires a Consent orGovernmental Authorization (other than, and in addition to, that of the Bankruptcy Court) inorder to permit the sale or transfer to Buyer of the applicable Seller’s rights under such Permit,and no such Consent or Governmental Authorization has been obtained prior to the Closing.  Inthe event that any Transferred Contract is deemed not to be assigned pursuant to clause (ii) of thefirst sentence of this Section 2.6(c), the Closing shall nonetheless take place subject to the termsand conditions set forth herein and, thereafter, through the earlier of such time as such Consentor Governmental Authorization is obtained and six (6) months following the Closing (or theremaining term of such Contract or the closing of the Bankruptcy Case, if shorter), Sellers andBuyer shall (A) use commercially reasonable efforts to secure such Consent or GovernmentalAuthorization as promptly as practicable after the Closing and (B) cooperate in good faith in anylawful and commercially reasonable arrangement reasonably proposed by Buyer, includingsubcontracting, licensing, or sublicensing to Buyer any or all of any Seller’s rights andobligations with respect to any such Transferred Contract, under which (1) Buyer shall obtain(without infringing upon the legal rights of such third party or violating any Law) the economicrights and benefits (net of the amount of any related Tax costs imposed on Sellers or theirrespective affiliates) under such Transferred Contract with respect to which the Consent and/orGovernmental Authorization has not been obtained and (2) Buyer shall assume any relatedburden (including the amount of any related Tax benefit obtained by Sellers or their respectiveaffiliates) and obligation (including performance) with respect to such Transferred Contract.Upon satisfying any requisite Consent or Governmental Authorization requirement applicable tosuch Transferred Contract after the Closing, such Transferred Contract shall promptly betransferred and assigned to Buyer in accordance with the terms of this Agreement. For theavoidance of doubt, the efforts contemplated by this Section 2.6(c) shall not include anyobligation by any Seller to pay money (advance or otherwise) to any third party or to incur out ofpocket expenses unless Buyer funds such amounts.Section 2.7 Consideration.(a) The aggregate consideration (the “Purchase Price”) for the sale andtransfer of the Transferred Stock and the Transferred Assets from the Sellers to the Buyer shallconsist of: 24US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 31 of 85



(i) the Credit Bid Amount;(ii) the assumption of the Assumed Liabilities;(iii) the Wind-Down Amount, payment of which shall be payable bythe Buyer at Closing by wire transfer of immediately available funds to the account(s)designated by the Sellers to the Buyer in writing in the amount of the Wind-Down AmountPayment; (iv) the amount of the ABL Payment Amount, payable by the Buyer atClosing by wire transfer of immediately available funds to the account(s) designated by Bank ofAmerica, N. A. in a payoff letter delivered to the Buyer at least 2 Business Days prior toClosing; and (v) the budgeted amounts (less actual amounts paid) for estateprofessionals from the Petition Date through the Closing Date as further described in theFinancing Order and which are to be paid by the DIP Lenders, payable by the Buyer at Closingby wire transfer of immediately available funds to the account(s) designated by the Sellers to theBuyer in writing.(b) In accordance with Section 2.7(a), Buyer shall satisfy the Purchase Priceat the Closing (i) as to the Credit Bid Amount by discharging Sellers, and Sellers shall bedeemed to be discharged, from the DIP Credit Agreement Indebtedness in an aggregate amountequal to the Credit Bid Amount and (ii) as to the amounts set forth in Sections 2.7(a)(iii),2.7(a)(iv) and 2.7(a)(v), by wire transfer of immediately available funds to the accountsdesignated to the Buyer pursuant to such Sections. For the avoidance of doubt, any Encumbrancein favor of the holders of the outstanding DIP Credit Agreement Indebtedness on any asset thatis not a Transferred Asset shall not be released and will continue to secure the remainingoutstanding amount of the Credit Agreement Indebtedness).Section 2.8 Closing.(a) The sale and purchase of the Transferred Stock and the Transferred Assetsand the assumption of the Assumed Liabilities contemplated by this Agreement shall take placeat a closing (the “Closing”) to be held by telephone conference and electronic exchange ofdocuments (or, if the Parties agree to hold a physical closing, at the offices of White & CaseLLP, located at 1221 Avenue of the Americas, New York, New York 10020 at 10:00 a.m. NewYork Time on the second (2nd) Business Day following the satisfaction or, to the extentpermitted by applicable Law, valid waiver of all conditions to the obligations of the Parties setforth in Article VII (other than such conditions as may, by their terms, only be satisfied at theClosing or on the Closing Date, but subject to the satisfaction or waiver of such conditions), or atsuch other place or at such other time or on such other date as the Sellers and the Buyer mutuallymay agree in writing.  The day on which the Closing takes place is referred to as the “ClosingDate.” (b) At or prior to the Closing, the Sellers shall deliver or cause to be deliveredto the Buyer: 25US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 32 of 85



(i) the bill of sale, assignment and assumption agreement in a formreasonably acceptable to Seller Parent and the Buyer (the “Assignment Agreement”), dulyexecuted by the applicable Sellers;(ii) the assignment of leases substantially in a form reasonably acceptableto Seller Parent and the Buyer (the “Assignment of Leases”), duly executed by the applicableSellers, including duly executed Lease Consents to Assignment;(ii) (iii) the intellectual property assignment agreement in a formreasonably acceptable to Seller Parent and the Buyer (the “IP Assignment Agreement”), dulyexecuted by the applicable Sellers;(iii) (iv) a copy of the Sale Order, as entered by the Bankruptcy Court;(iv) (v) certificates evidencing the Transferred Stock, duly endorsed inblank (or with customary stock powers, duly executed by the Equity Sellers), or instruments oftransfer reasonable and customary for the jurisdiction applicable to such Transferred Stock, ineach case free and clear of all Encumbrances (except for Encumbrances under applicablesecurities Laws); (v) (vi) an IRS Form W-9 from each Seller duly executed by eachsuch Seller; (vii) quitclaim (or equivalent) deeds in recordable form for all SellerOwned Real Property, duly executed by the applicable Sellers;(vi) (viii) a duly executed certificate of a duly authorized officer ofSeller Parent certifying the satisfaction of the conditions set forth in Section 8.3(a), Section8.3(b), and Section 8.3(f);(vii) (ix) termination agreements for the agreements listed on Schedule2.8(b) hereto; and (viii) (x) all other material documents, instruments or writings ofconveyance reasonably necessary to consummate the transactions contemplated by thisAgreement. (c) At or prior to the Closing, the Buyer shall deliver or cause to be deliveredto the Sellers: (i) the Assignment Agreement, duly executed by the Buyer;(ii) the IP Assignment Agreement, duly executed by the Buyer;(iii) a duly executed certificate of an executive officer of the Buyercertifying the satisfaction of the conditions set forth in Section 8.2(a) and Section 8.2(b); and26US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 33 of 85



(iv) all other material documents, instruments or writings ofconveyance reasonably necessary to consummate the transactions contemplated by thisAgreement. Section 2.9 Tax Allocation.  The portion of the Purchase Price paid to anySeller (plus the applicable Assumed Liabilities and any other amounts, to the extent properlytaken into account under the Code), shall be allocated among the applicable Transferred Assetsand the applicable Transferred Stock (and, to the extent necessary under applicable Tax Law, tothe assets of any applicable Transferred Subsidiary) in accordance with Section 1060 of theCode and the Treasury Regulations promulgated thereunder (any such allocation, an“Allocation”). A draft of each Allocation shall be prepared by the Buyer and delivered to theSellers as promptly as reasonably practicable following the Closing Date. The Sellers shallpromptly review such draft allocation and the Buyer shall consider the Sellers’ comments ingood faith in preparing the final Allocation. The Buyer and the Sellers agree to, and to causetheir respective Affiliates to, (a) timely file with each relevant Governmental Authority all formsand Tax Returns required to be filed in connection with the applicable Allocation, (b) be boundby the applicable Allocation for the purpose of determining Taxes and (c) prepare and file, andcause their respective Affiliates to prepare and file, all Tax Returns on a basis consistent with theapplicable Allocation.Section 2.10 Exclusion of Transferred Assets or Transferred Subsidiaries.  Atany time on or prior to the third (3rd) Business Day after the date of the Auction, the Buyer may,in its discretion by written notice to the Sellers, designate any of the Transferred Assets asadditional Excluded Assets, which notice shall set forth in reasonable detail the TransferredAssets so designated; provided that there shall be no reduction in the Purchase Price if the Buyerelects to designate any Transferred Asset as an Excluded Asset. Notwithstanding any otherprovision hereof, the Liabilities of the Asset Sellers under or related to any Transferred Assetexcluded under this paragraph will constitute Excluded Liabilities.Section 2.11 Withholding.  Notwithstanding anything in this Agreement to thecontrary, the Buyer and any Affiliate or agent of the Buyer shall be entitled to deduct andwithhold from any amount (or portion thereof) payable under this Agreement such Taxesrequired to be deducted and withheld from such amount under the Code or any other applicableprovision of U.S. or foreign Tax Law.  The Buyer shall use commercially reasonably efforts toprovide the Sellers notice of any amounts it intends to withhold at least five (5) days prior toClosing. The Buyer and Sellers shall work together in good faith to minimize any withholding.To the extent that any amounts are so deducted or withheld, such deducted and withheldamounts shall be treated for all purposes of this Agreement as having been paid to the Person inrespect of which such deduction and withholding was made.ARTICLE III.REPRESENTATIONS AND WARRANTIES OF THE SELLERSExcept as set forth in the Disclosure Schedules to be delivered to the Buyer in accordancewith Section 6.14 (collectively, the “Disclosure Schedules”), each of the Sellers jointly andseverally represents and warrants to the Buyer as follows:27US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 34 of 85



Section 3.1 Organization.  Each Seller and each Transferred Subsidiary (a) isan entity duly incorporated or organized, validly existing and in good standing under the Laws ofthe jurisdiction of its incorporation or organization, as applicable, (b) has all requisite corporate(or equivalent) power and authority to own and operate its properties and to carry on itsbusinesses as now conducted, subject to the provisions of the Bankruptcy Code, and (c) isqualified to do business and is in good standing (or its equivalent) in every jurisdiction in whichthe Transferred Assets, Assumed Liabilities or the operation of the Business as it is now beingconducted requires it to qualify, except where the failure to be so qualified would not reasonablybe expected to have a Material Adverse Effect.Section 3.2 Authority.  Subject to required Bankruptcy Court approvals, (a)each Seller has the corporate (or equivalent) power and authority to execute and deliver thisAgreement and each of the Ancillary Agreements to which it will be a party, to perform itsobligations hereunder and thereunder and to consummate the transactions contemplated herebyand thereby, (b) the execution, delivery and performance by such Seller of this Agreement andeach of the Ancillary Agreements to which it will be a party and the consummation by suchSeller of the transactions contemplated hereby and thereby have been duly and validlyauthorized by all necessary corporate (or equivalent) action and (c) this Agreement has been, andupon its execution each of the Ancillary Agreements to which such Seller will be a party willhave been, duly executed and delivered by such Seller and, assuming due execution and deliveryby each of the other parties hereto and thereto, this Agreement constitutes, and upon itsexecution each of the Ancillary Agreements to which such Seller will be a party will constitute,the legal, valid and binding obligations of such Seller, enforceable against such Seller inaccordance with their respective terms, except as enforcement may be limited by applicablebankruptcy, insolvency, reorganization, fraudulent conveyance, moratorium or similar Lawsaffecting creditors’ rights generally and by general principles of equity (regardless of whetherconsidered in a proceeding in equity or at law) (the “Enforceability Exceptions”).Section 3.3 No Conflict; Required Filings and Consents.(a) Except as set forth in Section 3.3(a) of the Disclosure Schedules andassuming that (w) requisite Bankruptcy Court approvals are obtained, (x) the notices,authorizations, approvals, Orders, permits or consents set forth in Section 3.3(b) of theDisclosure Schedules are made, given or obtained (as applicable), (y) the requirements of theHSR Act and any other applicable antitrust, competition or merger control Laws promulgated byany Governmental Authority (“Foreign Competition Laws”) are complied with, and (z) anyfilings required by any applicable federal or state securities or “blue sky” Laws are made, theexecution, delivery and performance by the Sellers of this Agreement and the consummation bythe Sellers of the transactions contemplated hereby, do not: (i) violate the certificate offormation, limited liability company agreement or equivalent organizational documents of theSellers or the Transferred Subsidiaries; (ii) violate any Law applicable to the Sellers or theTransferred Subsidiaries or by which any Transferred Asset or any property or asset of theTransferred Subsidiaries is bound; or (iii) result in any breach of, constitute a default (or anevent that, with notice or lapse of time or both, would become a default) under, create in anyparty thereto the right to terminate or cancel, or require any consent under, or result in thecreation or imposition of any Encumbrance (other than a Permitted Encumbrance) on anyTransferred Asset or any of the Transferred Subsidiaries under, any Contract listed in Section28US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 35 of 85



3.16 of the Disclosure Schedule; except, in the case of clauses (ii) and (iii), for any suchviolations, breaches, defaults or other occurrences that are not material to Seller Parent and itsSubsidiaries taken as a whole.(b) Except as set forth in Section 3.3(b) of the Disclosure Schedules, no Sellernor any Transferred Subsidiary is required to file, seek or obtain any notice, authorization,approval, Order, permit, or consent of or with any Governmental Authority in connection withthe execution, delivery and performance by the Sellers of this Agreement or the consummationby the Sellers of the transactions contemplated hereby, except (i) requisite Bankruptcy Courtapprovals, (ii) any filings required to be made under the HSR Act and any applicable ForeignCompetition Laws, (iii) such filings as may be required by any applicable federal or statesecurities or “blue sky” Laws, (iv) where failure to obtain such consent, approval, authorizationor action, or to make such filing or notification is not material to Seller Parent and itsSubsidiaries taken as a whole, or (v) as may be necessary as a result of any facts orcircumstances relating to Buyer or any of its Affiliates.Section 3.4 Transferred Assets.(a) Each Asset Seller, as applicable, has indefeasible title to, and owns andpossesses all rights and interests in, including the right to use, each of the material TransferredAssets, or with respect to material leased Transferred Assets, valid leasehold interests in, or withrespect to such material licensed Transferred Assets, valid licenses to use.(b) This Agreement and the instruments and documents to be delivered by theSellers to the Buyer at the Closing shall be adequate and sufficient, in all material respects, totransfer (i) Asset Sellers’ entire right, title and interest in and to the Transferred Assets andsubject to the terms hereof (including Section 2.5) and (ii) to the Buyer, good title to theTransferred Assets, free and clear of all Encumbrances (other than Permitted Encumbrances),subject in each case to entry of the Sale Order. 29US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 36 of 85



Section 3.5 Transferred Subsidiaries. All of the outstanding shares of capitalstock of (or comparable interest in) each Transferred Subsidiary (i) are owned directly orindirectly by Seller Parent, (ii) are as of the date hereof free and clear of any Encumbrance (otherthan Permitted Encumbrances and other than restrictions on transfer of unregistered securitiesarising under applicable federal, state or foreign securities Laws) and will be as of the ClosingDate free and clear of any Encumbrance (other than Encumbrances those created by Buyer orarising out of ownership of the Transferred Stock by Buyer and other than restrictions on transferof unregistered securities arising under applicable federal, state or foreign securities Laws) and(iii) have been validly issued and are fully paid and, as applicable, non-assessable.  Section3.5(a) of the Disclosure Schedules lists all of the Transferred Subsidiaries and the outstandingshares of capital stock or voting securities of, or other equity securities therein and, in each case,the owner(s) thereof.  There are no options, warrants, convertible securities or other rights,agreements, arrangements or commitments relating to the Transferred Stock (other than thisAgreement and any other agreement entered into in connection with the Bankruptcy Case)obligating any Seller or any Transferred Subsidiary to issue or sell any shares of capital stock of,or any other comparable interest in, a Transferred Subsidiary (other than this Agreement and anyother agreement entered into in connection with the Bankruptcy Case).  No TransferredSubsidiary owns, directly or indirectly, any capital stock, membership interest, partnershipinterest, joint venture interest or other equity interest in any other Person (other than aTransferred Subsidiary).  There are no voting trusts or other agreements or understandings withrespect to the equity interests of the Transferred Subsidiaries.  None of the TransferredSubsidiaries have entered into silent partnership agreements granting the silent partnerentitlements to its proceeds.Section 3.6 Financial Statements; No Undisclosed Liabilities.(a) The audited consolidated balance sheets of Seller Parent as of December31, 2019 and 2018, together with the related consolidated statements of income, stockholders’equity and cash flows ended December 31, 2019 and 2018, and (ii) the unaudited consolidatedbalance sheets of Seller Parent as of March 31, 2020 (the “Balance Sheet Date”), together withthe related unaudited interim consolidated statements of income, stockholders’ equity and cashflows for the twothree months ended March 31, 2020 (the “Seller Financial Statements”) havebeen prepared in accordance with GAAP applied on a consistent basis throughout the periodsinvolved (except as may be indicated in the notes thereto) and fairly present in all materialrespects the consolidated financial position of the Seller Parent and its Subsidiaries and theBusiness at the respective dates thereof and the results of their operations and cash flows for theperiods indicated (subject, in each case, to normal year-end adjustments).(b) No Seller nor any of the Transferred Subsidiaries has any Liabilities inrespect of the Business, required by GAAP to be disclosed or reflected on or reserved against aconsolidated balance sheet (or the notes thereto) of Seller and the Transferred Subsidiaries,except for Liabilities (i) reflected or reserved against in the Seller Financial Statements, (ii)incurred in the Ordinary Course of Business since the Balance Sheet Date, (iii) that are ExcludedLiabilities, (iv) incurred in connection with the transactions contemplated by this Agreement orarising from the commencement of the Bankruptcy Case, (v) that have not had, or would not30US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 37 of 85



reasonably be expected to have, a Material Adverse Effect and (vi) arising from performanceobligations under any Contract.Section 3.7 Absence of Certain Changes or Events.  Since the Balance SheetDate through the date of this Agreement, there has not been any event, change, condition,occurrence or effect that, individually or in the aggregate, has had, or would be reasonablyexpected to have, a Material Adverse Effect. Without limiting the generality of the foregoing,except (x) for the solicitation of, discussions and negotiations with, presentations and provisionof other diligence to and similar engagement with other potential bidders for the TransferredAssets, the negotiation and execution of this Agreement, (y) for the preparation andcommencement of the Bankruptcy Case and Sellers’ debtor-in-possession financing in theBankruptcy Case, or (z) as set forth on Section 3.7 of the Disclosure Schedules or as expresslycontemplated by this Agreement, from the Balance Sheet Date until the date hereof, no Sellernor any Transferred Subsidiary has:(a) amended or modified the certificate of incorporation or bylaws (or otherorganizational or governance documents) of any Seller or Transferred Subsidiary;(b) (i) made or granted any material cash compensation increase to anyformer or current employee receiving (before or after such increase) base compensation inexcess of $300,000 per annum, except in the Ordinary Course of Business or pursuant toagreements listed on Section 3.7 of the Disclosure Schedules or any Transferred Plan, or (ii)increased the benefit required under any material Employee Benefit Plan, adopted any newmaterial Employee Benefit Plan or terminated any existing material Employee Benefit Plan,except for increases in benefits under existing Employee Benefit Plans in the Ordinary Course ofBusiness and except as approved by the Bankruptcy Court with respect to the Sellers generally;(c) adopted a plan of liquidation, dissolution, merger, consolidation or otherreorganization, other than in the Bankruptcy Case;(d) made any change in its accounting methods, principles or practices thatwould be material to the Business, taken as a whole, except as may be required by GAAP, theCode or applicable Law or in connection with the Bankruptcy Case;(e) made any acquisition of all or substantially all of the assets, properties,capital stock or business of any other Person, whether by merger, stock or asset purchase;(f) solely with respect to the Transferred Subsidiaries, Transferred Assets orthe Business, changed, made or revoked any Tax election, changed any method of accountingwith respect to Taxes, filed any amended Tax Return, surrendered or compromised any right toclaim a Tax refund, settled or compromised any claim, notice, audit, assessment or otherproceeding related to Taxes, entered into any agreement affecting any Tax Liability or anyrefund or filed any request for rulings or special Tax incentives with any GovernmentalAuthority, entered into any Tax allocation, sharing or indemnity agreement (in each case, if thesubject matter thereof primarily related to Taxes), or extended or waived the statute oflimitations period applicable to any Tax or Tax Return; or31US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 38 of 85



(g) agreed or committed in writing to do any of the foregoing.Section 3.8 Compliance with Law; Permits.(a) The Business is being conducted in material compliance with, and Sellersand the Transferred Subsidiaries have in all material respects complied with, all applicable Lawsrelating to the operation of the Business and the Transferred Assets taken as a whole.  There areno pending or, to the Knowledge of the Sellers, threatened, claims or investigations from anyGovernmental Authority relating to any material non-compliance of the Business, theTransferred Subsidiaries or the Transferred Assets, except, for any such claim that would notreasonably be expected to have a Material Adverse Effect.(b) The Asset Sellers and the Transferred Subsidiaries are in possession of allmaterial permits, licenses, franchises, approvals, certificates, consents, waivers, concessions,exemptions, orders, registrations, notices or other authorizations of any Governmental Authority(the “Permits”) necessary for them to own, lease and operate their assets and properties and tocarry on the Business as currently conducted, except as would not reasonably be expected tohave a Material Adverse Effect.  All material Permits held by the Asset Sellers and theTransferred Subsidiaries: (i) are valid and in full force and effect and no Asset Seller orTransferred Subsidiary is in default under, or in violation of, any such Permit, except for suchdefaults or violations which would not reasonably be expected, individually or in the aggregate,to have a Material Adverse Effect and no suspension or cancellation of any such Permit ispending (other than pursuant to its terms) or, to Sellers’ Knowledge, threatened and (ii) subjectto entry of the Sale Order, each such Permit may be transferred or reissued to the Buyer inaccordance with this Agreement and without the approval of any Person (other than theBankruptcy Court).Section 3.9 Litigation.  Except for the Bankruptcy Case, and any Order enteredin the Bankruptcy Case, there is not, as of the date hereof, any Action by or against anyTransferred Subsidiary in connection with the Business pending, or to the Knowledge of theSellers, threatened other than any Action pursuant to which no injunctive or equitable relief issought and where the monetary damages are covered by insurance or would not reasonably beexpected to have a Material Adverse Effect.Section 3.10 Employee Benefit Plans.(a) With respect to the Employee Benefit Plans, (i) each of the EmployeeBenefit Plans has been operated and administered in all material respects in accordance withapplicable Law and administrative or governmental rules and regulations, including ERISA, thePatient Protection and Affordable Care Act and the Code, and with any applicable collectivebargaining agreement and all other agreements or instruments applicable to any EmployeeBenefit Plan, (ii) there is no material Action pending or, to the Knowledge of the Sellers,threatened in writing by, on behalf of or against any Employee Benefit Plan or any administratoror fiduciary thereof (other than routine claims for benefits), nor, to the Knowledge of the Sellers,is there any basis for such action, suit or claim. 32US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 39 of 85



(b) Each Employee Benefit Plan intended to be “qualified” within themeaning of Section 401(a) of the Code has received a favorable determination or opinion letteras to such qualification from the IRS and, to the Knowledge of the Sellers, has, in operation,been qualified under the Code from the effective date of such Employee Benefit Plan.  To theKnowledge of the Sellers, no event has occurred, either by reason of any action or failure to act,which would reasonably be expected to cause the loss of any such qualification.(c) To the Knowledge of the Sellers, none of the Sellers or any of theirERISA Affiliates has ever maintained, sponsored, contributed to, or had an obligation tomaintain, sponsor or contribute to, or has any Liability with respect to (i) a “defined benefitplan,” as defined in Section 3(35) of ERISA, (ii) a plan subject Title IV of ERISA or Sections412 or 430 of the Code or to the minimum funding standards of Section 302 of ERISA, or (iii) a“multiemployer plan,” as defined in Section 3(37) of ERISA.(d) To the Knowledge of the Sellers, no Seller, not any ERISA Affiliate ofany Seller, provides, nor have they ever provided, coverage under any welfare plan, as defined inSection 3(1) of ERISA, with respect to, life insurance, disability, medical, dental, prescriptiondrugs or accidental death or dismemberment to any of their former employees, other than anycontinuation coverage which any such former employee may have purchased at his or her ownexpense. (e) The execution, delivery and performance of this Agreement and theconsummation of the transactions contemplated by this Agreement will not, alone or incombination with any other event, (i) entitle any Business Employee to any material payment(including severance pay, unemployment compensation or any other compensation), (ii)accelerate the time of payment or vesting, or materially increase the amount of compensationdue to any Business Employee, (iii) cause any individual to accrue or receive additional materialbenefits, service or accelerated rights to payment of benefits under any Employee Benefit Plan oremployment agreement, (iv) directly or indirectly cause the Sellers or any ERISA Affiliate of theSellers to transfer or set aside any assets to fund or otherwise provide for benefits for anyindividual, or (v) result in any payment or benefit that would constitute an “excess parachutepayment” (as such term is defined in Section 280G(b)(1) of the Code) or subject any Person toLiability for Tax under Section 4999 of the Code or cause the loss of deduction to anyTransferred Subsidiary or Asset Seller under Section 280G of the Code.(f) Each Employee Benefit Plan that is a “nonqualified deferredcompensation plan” within the meaning of Section 409A(d)(1) of the Code and any awardthereunder, in each case that is subject to Section 409A of the Code, (i) has at all times beenoperated in material compliance in all respects with Section 409A of the Code and all applicableIRS guidance promulgated thereunder, and (ii) either (A) has at all times been in a form whichmaterially complies with the requirements of Section 409A of the Code or (B) has been timelyamended under guidance issued pursuant to Section 409A of the Code so that its terms andprovisions materially comply with the requirements of Section 409A of the Code.(g) There have been no written statements or communications made, ormaterials provided to any Business Employee, in each case, by Sellers, or, to the Knowledge ofthe Sellers, any of Sellers’ officers, that provide for or could be construed as a contract or33US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 40 of 85



promise regarding employment or terms and conditions of employment with the Buyer or itsAffiliates following the Closing.(h) With respect to each Transferred Plan and each other Employee BenefitPlan established or maintained by any Transferred Subsidiary outside of the United States ofAmerica primarily for benefit of current or former employees, officers, directors or serviceproviders of Sellers, the Transferred Subsidiaries or any of their respective Subsidiaries residingoutside the United States of America (a “Foreign Benefit Plan”): (i) all employer and employeecontributions to each Foreign Benefit Plan required by law or by the terms of such ForeignBenefit Plan have been made in all material respects, or, if applicable, accrued, in accordancewith normal accounting practices; and (ii) each Foreign Benefit Plan required to be registeredhas been registered and has been maintained in good standing with applicable regulatoryauthorities. (i) All contributions and premiums required by Law or by the terms of anyEmployee Benefit Plan or any “multiemployer plan” (as defined in Section 3(37) of ERISA)have been timely made by the Sellers or any of their ERISA Affiliates to any funds or trustsestablished thereunder or in connection therewith, in each case, in all material respects.Section 3.11 Labor and Employment Matters.(a) Except as disclosed in Section 3.11(a) of the Disclosure Schedules, (i) theSellers are neither party to, nor bound by, any organized labor agreement, collective bargainingagreement, or any similar labor-related agreements or arrangements with any labor union, labororganization, or works council applicable to the Business Employees; there are no laboragreements, collective bargaining agreements, or any similar labor-related agreements orarrangements that pertain to any Business Employees and (ii) no Business Employees arerepresented by any labor union, labor organization or works council with respect to theiremployment with the Sellers or the Transferred Subsidiaries.(b) There are no material unfair labor practice charges, work stoppages,slowdowns, strikes, lockouts, grievances, picketings, or other similar material activities relatingto labor matters pending, or to the Knowledge of the Sellers, threatened in writing against anySeller or Transferred Subsidiary that pertain to the Business Employees.(c) No labor union, labor organization, works council or group of BusinessEmployees has made a pending demand for recognition or certification, and there are norepresentation or certification proceedings or petitions seeking a representation proceedingpresently pending or, to the Knowledge of the Sellers, threatened in writing to be brought orfiled with the National Labor Relations Board or any other labor relations tribunal or authoritypertaining to the Business Employees.  To the Knowledge of the Sellers, there are no labor unionorganizing activities with respect to any Business Employees.(d) Each Asset Seller and Transferred Subsidiary is in compliance in allmaterial respects with all applicable Laws respecting labor, labor relations, employment andemployment practices pertaining to the Business Employees, including but not limited to allLaws respecting collective bargaining, the terms and conditions of employment, wages, hours,34US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 41 of 85



equal employment opportunity, employment discrimination, worker classification (including theproper classification of workers as independent contractors and consultants, and employees asexempt or non-exempt for overtime pay), immigration, work authorization, occupational healthand safety, workers’ compensation, paid sick leave, vacation pay, the payment of social securityand other employment Taxes, disability rights or benefits, plant closures and layoffs, affirmativeaction, labor relations, employee leave issues and unemployment insurance. Prior to the ClosingDate, the Asset Sellers and Transferred Subsidiaries have not incurred Liabilities or othercharges under WARN.(e) Each of the Asset Sellers and the Transferred Subsidiaries is not and hasnot been: (i) a “contractor” or “subcontractor” (as defined by Executive Order 11246), (ii)required to comply with Executive Order 11246 or (iii) required to maintain an affirmativeaction plan. (f) To the Knowledge of the Sellers, except as would not have a MaterialAdverse Effect, no employee of any of the Sellers is in any material respect in violation of anyterm of any employment agreement, nondisclosure agreement, common law nondisclosureobligation, fiduciary duty, non-competition agreement, restrictive covenant or other obligation:(i) to any of the Sellers or (ii) to a former employer of any such employee relating (A) to theright of any such employee to be employed by any such Seller or (B) to the knowledge or use oftrade secrets or proprietary information.(g) Within the past three years, there have not been any (i) unfair laborpractice charges or complaints pending or, to the Knowledge of the Sellers, threatened in writingbefore the National Labor Relations Board or any other Governmental Authority against them,(ii) complaints, grievances, or arbitrations arising out of any collective bargaining agreement orany other complaints, grievances, or arbitration procedures against them, (iii) charges orcomplaints with respect to or relating to them pending before the Equal EmploymentOpportunity Commission or any other Governmental Authority responsible for the prevention ofunlawful employment practices, (iv) written notice of the intent of any Governmental Authorityresponsible for the enforcement of labor, employment, wages and hours of work, child labor,immigration, or occupational safety and health laws to conduct an investigation with respect toor relating to them or notices that such investigation is in progress, or (v) Actions pending orthreatened in any forum by or on behalf of any present or former employee of such entities, anyapplicant for employment, or classes of the foregoing alleging breach of any express or impliedcontract of employment, any applicable law governing employment or the termination thereof, orother discriminatory, wrongful, or tortious conduct in connection with the employmentrelationship, that in each case of clauses (i) through (v) would reasonably be expected to result,individually or in the aggregate, in material Liability to the Asset Sellers or the TransferredSubsidiaries. (h) The execution of this Agreement and the consummation of thetransactions contemplated by this Agreement will not result in any material breach or otherviolation of any collective bargaining agreement, employment agreement, consulting agreementor any other labor-related any other labor-related agreement to which the Asset Sellers or theTransferred Subsidiaries are a party that is applicable to the Business Employees.35US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 42 of 85



(i) Section 3.11(g)(i) of the Disclosure Schedules includes a list of employeesof the Asset Sellers and Transferred Subsidiaries whose employment has been involuntarilyterminated (not including employees who remain active but on furlough) within the ninety (90)day period preceding the date hereof and includes such employees’ position and title (if any) andthe then-current rate of compensation as of his or her termination date.  Except as disclosed onSection 3.11(k)(iii) of the Disclosure Schedules, the Asset Sellers and Transferred Subsidiarieshave no unsatisfied Liability (that is material to the Business taken as a whole) to any suchpreviously terminated employee, officer, director, consultant, or independent contractor.Section 3.12 Real Property.(a) Section 3.12(a)(i) of the Disclosure Schedules lists the street address ofeach parcel of Owned Real Property owned by the Sellers and used for the Business (the “SellerOwned Real Property”).  Section 3.12(a)(ii) of the Disclosure Schedules lists the street addressof each parcel of Owned Real Property owned by a Transferred Subsidiary (the “TransferredSubsidiary Owned Real  Property”).  The applicable Asset Seller or Transferred Subsidiary hasgood and valid fee simple title (or equivalent title) to the Owned Real Property and, subject tothe entry of the Sale Order, free and clear of all Encumbrances, other than PermittedEncumbrances.(b) Section 3.12(b)(i) and Section 3.12(b)(ii) of the Disclosure Schedules,respectively, set forth for each Seller Leased Real Property and Transferred Subsidiary LeaseProperty and the street address of each parcel of Leased Real Property.  The Asset Seller orTransferred Subsidiary party thereto has a valid leasehold estate in all Leased Real Property,and, subject to the entry to the Sale Order, free and clear of all Encumbrances, other thanPermitted Encumbrances.  Section 3.12(b)(iii) of the Disclosure Schedule sets forth a true andcomplete list of all leases pursuant to which the Sellers or any Transferred Subsidiary is leasingany Leased Real Property as tenant, and any and all material ancillary documents pertaining tothe Seller Leases and the Transferred Subsidiary Leases (including all material amendments,modifications, supplements, exhibits, schedules, addenda and restatements in such party’spossession). (c) The Asset Sellers and Transferred Subsidiaries have not granted to anyPerson (other than pursuant to this Agreement) any right to occupy or possess or otherwiseencumber any portion of the Real Property.  No Seller or Transferred Subsidiary has vacated orabandoned any portion of the Real Property or given notice to any Person of their intent to do thesame.  Either the Sellers or a Transferred Subsidiary, as the case may be, is in peacefulpossession of each parcel of Real Property, and, except as would not be reasonably likely to havea Material Adverse Effect, there are no contractual or legal restrictions that preclude or restrictthe ability to use the Real Property for the purposes for which it is currently being used.(d) No Asset Seller or Transferred Subsidiary is a party to or obligated underany option, right of first refusal or other contractual right to sell, dispose of or lease any of theReal Property or any portion thereof or interest therein to any Person other than the Buyer.(e) Except as would not have a Material Adverse Effect, the interests of theSellers and the Transferred Subsidiaries in the Owned Real Property and the Leased Real36US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 43 of 85



Property to be transferred pursuant to this Agreement are sufficient for the occupation of, andoperations and the Business conducted on, the Real Property after the Closing in substantiallythe same manner of the such occupation of, and operations and the Business conducted on theReal Property prior to the Closing.(f) There are no condemnation proceedings or eminent domain proceedingsof any kind pending or, to the Knowledge of the Sellers, threatened against the Real Property..Section 3.13 Intellectual Property.(a) The Asset Sellers or the Transferred Subsidiaries, as applicable, are thesole and exclusive beneficial and record owners of all of the Intellectual Property set forth inSection 3.13(a)(i) and Section 3.13(a)(ii) of the Disclosure Schedules, and all such IntellectualProperty are subsisting, enforceable and, to the Knowledge of the Sellers, valid (and there is noAction pending, or, to the Knowledge of the Sellers, threatened challenging the scope, validity orenforceability of any such Intellectual Property).(b) To the Knowledge of the Sellers, the conduct of the Business (includingthe products and services of the Sellers and Transferred Subsidiaries) does not infringe,misappropriate or otherwise violate in any material respect, any Person’s Intellectual Propertyrights and there is no Action pending or, to the Knowledge of Sellers, threatened against anySeller or Transferred Subsidiary alleging any of the foregoing, except for such infringement,misappropriation, violation or Action that would not reasonably be expected to have a MaterialAdverse Effect.(c) To the Knowledge of the Sellers, no Person is infringing, misappropriatingor otherwise violating in any material respect, any Intellectual Property owned by or exclusivelylicensed to Asset Sellers or Transferred Subsidiaries in the conduct of the Business, and no suchAction is pending or threatened against any Person by any Asset Seller or TransferredSubsidiary, except for such infringement, misappropriation, violation or Action that would notreasonably be expected to have a Material Adverse Effect.(d) Each Asset Seller and Transferred Subsidiary is in compliance with itsown rules, policies, and procedures, relating to privacy, data protection, and the collection anduse of personal information collected, used, or held for use by the Asset Sellers or TransferredSubsidiaries, except where such non-compliance would not reasonably be expected to have aMaterial Adverse Effect.(e) In the past three (3) years, (i) the Asset Sellers and TransferredSubsidiaries have not experienced any material defects in the Software used in the Business thathave not been remediated in all material respects as of the date hereof, (ii) to the Knowledge ofthe Sellers, there have been no material security breaches in the Asset Sellers’ or the TransferredSubsidiaries’ information technology systems, and (iii) there have been no disruptions in any ofthe Asset Sellers’ or Transferred Subsidiaries’ information technology systems, except, in thecase of clauses (i), (ii) and (iii), for such defects, breaches or disruptions that would notreasonably be expected to have a Material Adverse Effect.37US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 44 of 85



Section 3.14 Taxes.  Except as set forth in Section 3.14 of the DisclosureSchedules: (a) All income and other material Tax Returns required to be filed by or withrespect to the Transferred Subsidiaries, or with respect to the Transferred Assets, the AssumedLiabilities or the Business have been timely filed, and all such Tax Returns are true, correct andcomplete in all material respects.  All material Taxes due and payable by or with respect to theTransferred Subsidiaries, or with respect to the Transferred Assets, the Assumed Liabilities orthe Business, in each case whether or not shown as due on any Tax Return, have been timelypaid in full to the proper Governmental Authority.  Adequate accruals have been made on theSeller Financial Statements for all Taxes not yet due and payable by or with respect to theTransferred Subsidiaries for periods covered by such Seller Financial Statements.  No TaxLiability has been incurred outside the Ordinary Course of Business by or with respect to theTransferred Subsidiaries since the date of the Seller Financial Statements.(b) All material Taxes relating to or arising in connection with the TransferredAssets, the Assumed Liabilities or the Business, or of or with respect to the TransferredSubsidiaries, in each case that are required to be withheld and paid under applicable Law(including in connection with any amounts owing to any employee, independent contractor,creditor, stockholder or other third party), have been timely withheld and remitted to theappropriate Governmental Authority, and all IRS Forms W-2 and 1099 and other applicableforms required with respect thereto have been properly completed and timely filed in all materialrespects.  Each of the Transferred Subsidiaries has timely collected all material sales, use andvalue added Taxes required to be collected by them, and has timely remitted all such Taxes tothe appropriate Governmental Authority.(c) There is no action, suit, claim, assessment, or audit pending, or proposedin writing (tentatively or definitively), or to the Knowledge of the Sellers, asserted or threatened,by any Governmental Authority with respect to Taxes or Tax Returns of or with respect to theTransferred Subsidiaries or with respect to the Transferred Assets, the Assumed Liabilities or theBusiness. (d) There are no Encumbrances for Taxes upon the Transferred Assets or anyof the assets of the Transferred Subsidiaries, in each case other than for Taxes not yet due.(e) Neither the Business nor any of the Transferred Assets, AssumedLiabilities or Transferred Subsidiaries is subject to any Tax allocation, indemnity or sharingagreement or similar agreement, arrangement or understanding, other than any such agreemententered into in the Ordinary Course of Business the principal purpose of which is not to addressTaxes.  There is no “gain recognition agreement” under Section 367 of the Code, or the TreasuryRegulations promulgated thereunder, currently in effect with respect to any asset of, or equityinterest in, any Transferred Subsidiary (or any agreement or arrangement under any state, localor foreign Tax Law) for which a Transferred Subsidiary could be liable.(f) No closing agreements (as described in Section 7121 of the Code or anycorresponding, analogous or similar provision of state, local or foreign Law), private letterrulings, technical advice memoranda or similar agreements or rulings have been entered into or38US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 45 of 85



requested by or with respect to the Transferred Subsidiaries or with respect to the Business orwith respect to any Transferred Assets or Assumed Liabilities.(g) No agreement, waiver, extension or consent regarding the application ofthe statute of limitations with respect to any Taxes or Tax Returns of or with respect to theTransferred Subsidiaries, or with respect to the Transferred Assets, the Assumed Liabilities orthe Business is outstanding, nor is there pending any request for such an agreement, waiver,extension or consent.  No power of attorney has been granted with respect to any matter relatingto Taxes payable by or with respect to the Transferred Subsidiaries, or with respect to any of theTransferred Assets, Assumed Liabilities or the Business, in each case that is currently in force.(h) None of the Transferred Subsidiaries (nor any beneficial owner of anyinterest in a Transferred Subsidiary) will be required to include any item of income in, orexclude any item of deduction from, taxable income with respect to the Transferred Subsidiariesfor any taxable period (or portion thereof) beginning after the Closing Date as a result of (i) anyinstallment sale or open transaction disposition made on or prior to the Closing Date; (ii) anyprepaid amount received on or prior to the Closing Date; (iii) any change in a method ofaccounting or use of an improper method of accounting for a taxable period ending on or prior tothe Closing Date or (iv) any election under Section 108(i) of the Code.(i) None of the Transferred Subsidiaries has distributed stock of anotherentity, or had its stock distributed by another entity, in a transaction that was purported orintended to be governed in whole or in part by Section 355 or Section 361 of the Code (i) in thetwo years immediately preceding the date of this Agreement or (ii) in a distribution which couldotherwise constitute part of a “plan” or “series of related transactions” (within the meaning ofSection 355(e) of the Code) in connection with the transactions contemplated by this Agreement.(j) No claim has been made by any Governmental Authority in a jurisdictionin which a Transferred Subsidiary does not file Tax Returns or pay Taxes to the effect that suchTransferred Subsidiary is or may be subject to taxation by, or required to file any Tax Return in,such jurisdiction.(k) None of the Transferred Subsidiaries has entered into, participated in orengaged in any “listed transaction” (as defined in Treasury Regulations Section 1.6011-4(b) orany similar provision under any state, local or foreign Tax Law).(l) None of the Transferred Subsidiaries (i) is or has been a member of agroup filing an affiliated, consolidated, combined or unitary Tax Return, or (ii) has any liabilityfor Taxes of another Person under Treasury Regulations Section 1.1502-6 (or any analogous,comparable or similar provision of state, local or non-U.S. Law).Section 3.15 Environmental Matters.(a) The Asset Sellers, the Transferred Subsidiaries and the Transferred Assets(to the extent relating to the Asset Sellers’ or the Transferred Subsidiaries’ operations) are incompliance with all applicable Environmental Laws, which compliance includes the possessionof, and compliance with the terms of, all Environmental Permits required under applicable39US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 46 of 85



Environmental Laws in connection with the conduct or operation of the Business taken as awhole as currently conducted, except for such non-compliance that would not reasonablyexpected to have a Material Adverse Effect.  There is no written claim or action currentlypending or, to the Knowledge of the Sellers, threatened, that is or would reasonably be expectedto result in the cancellation, revocation, non-renewal or other adverse or limiting modification oramendment of any such Environmental Permit, except for such claim or Action that would notreasonably expected to have a Material Adverse Effect.(b) Neither the Asset Sellers, the Transferred Subsidiaries, the TransferredAssets (to the extent relating to the Asset Sellers’ or the Transferred Subsidiaries’ operations)nor the Business is or has been involved in any written claim, action or proceeding relating to anEnvironmental Claim, whether as claimant, defendant or otherwise, nor is any such writtenclaim, action or proceeding, or any investigation by any Governmental Authority relating to anEnvironmental Claim pending or, to the Knowledge of the Sellers, threatened against the AssetSellers, the Transferred Subsidiaries, the Transferred Assets (to the extent relating to the AssetSellers’ or the Transferred Subsidiaries’ operations) or the Business, except for such writtenclaim, action, proceeding or investigation that would not reasonably be expected to have aMaterial Adverse Effect.(c) To the Knowledge of the Sellers, there are no circumstances orenvironmental conditions relating to noncompliances with Environmental Law and theTransferred Assets (to the extent relating to the Asset Sellers’ or the Transferred Subsidiaries’operations), including the presence of any Hazardous Material at the Real Property, except aswould not reasonably be expected to have a Material Adverse Effect.(d) The representations and warranties set forth in this Section 3.15 are thesole and exclusive representations of the Sellers concerning environmental matters.Section 3.16 Material Contracts.(a) Except as set forth on Section 3.16(a) of the Disclosure Schedules, neitherSeller Parent nor any of its Subsidiaries is a party to any of the following Contracts as of the datehereof (each, a “Material Contract”):(i) collective bargaining agreement with any labor union;(ii) agreement for the employment of any officer, individual employeeor other person on a full-time or consulting basis providing for base compensation in excess of$250,000 per annum that is not terminable by the Seller Parent or such Subsidiary upon notice ofsixty (60) days or less for a cost of $250,000 or less;(iii) material license of any material Intellectual Property that involvespayments (by or to Seller Parent or any of its Subsidiaries) in excess of $200,000 per annum andis not terminable by the Seller Parent or such Subsidiary upon notice of sixty (60) days or lessfor a cost of $200,000 or less (other than licenses of commercially available, off-the-shelfsoftware and other than licenses entered into in the Ordinary Course of Business);40US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 47 of 85



(iv) agreement or group of related agreements with the same party forthe purchase of products or services, in either case, under which the aggregate undeliveredbalance of such products and services has a selling price in excess of $1,000,000 and which isnot terminable by Seller Parent or such Subsidiary upon notice of sixty (60) days or less for acost of $1,000,000 or less (other than purchase orders entered into in the Ordinary Course ofBusiness); (v) agreement that materially prohibits the Seller Parent or any of theTransferred Subsidiaries from freely engaging in business anywhere in the world;(vi) agreement relating to any acquisition or disposition by the SellerParent of any business (whether by asset or stock purchase or otherwise) or any merger,consolidation or similar business combination transaction, in each case, pursuant to which SellerParent has an outstanding obligation to pay any material purchase price thereunder;(vii) agreement that involves any take-or-pay or requirementsarrangement; (viii) agreement relating to any material joint venture or partnership;(ix) agreement that is a material Employee Benefit Plan;(x) agreement under which the Transferred Subsidiaries or any AssetSeller is expected to receive or pay in excess of $500,000 in any twelve (12) month period; or(xi) agreement in writing to enter into any of the foregoing.(b) Subject to requisite Bankruptcy Court approvals, and assumption by theapplicable Seller of the applicable Contract in accordance with applicable Law (includingsatisfaction of any applicable Cure Costs by Buyer in accordance with the terms of thisAgreement) and except as a result of the commencement of the Bankruptcy Case, each of theagreements listed on Section 3.16(a) of the Disclosure Schedules and each of the Leases is in fullforce and effect and is a valid, binding and enforceable obligation of the Sellers and theTransferred Subsidiaries and, to the Knowledge of the Seller ParentSellers, each of the otherparties thereto, except as may be limited by the Enforceability Exceptions.  Except as set forthon Section 3.16(a) of the Disclosure Schedules, as a result of the commencement of theBankruptcy Case or as would not reasonably be expected to have a Material Adverse Effect,neither the Seller Parent nor any of its Subsidiaries, as applicable, is in material default, or isalleged in writing by the counterparty thereto to have materially breached or to be in materialdefault, under any Lease or agreement listed on Section 3.16(a) of the Disclosure Schedules,and, to the Knowledge of the Seller ParentSellers, the other party to each Lease or each of theagreements listed on Section 3.16(a) of the Disclosure Schedules is not in material defaultthereunder.  The Seller Parent has made available to Buyer complete and correct copies of allagreements required to be listed on Section 3.16(a) of the Disclosure Schedules and all Leases,each as amended to the date hereof.  None of the agreements listed on Section 3.16(a) of theDisclosure Schedules or any of the Leases has been canceled or otherwise terminated, and41US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 48 of 85



neither the Seller Parent, nor its Subsidiaries, has received any written notice from any Personregarding any such cancellation or termination.Section 3.17 Anti-Corruption & International Risk.  Each TransferredSubsidiary, and, to the Knowledge of the Sellers, all directors, officers, employees and Affiliatesof such Transferred Subsidiary, are in compliance in all material respects with Anti-CorruptionLaws and Global Trade Laws.  No Transferred Subsidiary, nor, to the Knowledge of the Sellers,any of such Transferred Subsidiaries’ directors, officers, employees agents or Affiliates, is thesubject of any investigations, reviews, audits, or inquiries by a Governmental Authority relatedto Anti-Corruption Laws or Global Trade Laws, and, to the Knowledge of the Sellers, noinvestigation, review, audit, or inquiry by any Governmental Authority with respect to Anti-Corruption Laws or Global Trade Laws is pending or threatened, in each case, except for suchinvestigations, reviews, audits or inquiries that would not reasonably be expected to have aMaterial Adverse Effect.(a) Except as would not reasonably be expected to have a Material AdverseEffect, each Transferred Subsidiary, and, to the Knowledge of the Sellers, all of such TransferredSubsidiary’s directors, officers, employees, agents and Affiliates, are not engaged in, and havenot been engaged in, directly or knowingly indirectly, any business or dealings with, or used anycorporate funds in violation of Law to contribute to or finance the activities of, any Person in anyRestricted Country.Section 3.18 Affiliate Transactions.  To the Knowledge of the Sellers, noAffiliate of the Business (other than the Sellers or the Transferred Subsidiaries), or any officer ordirector of the Sellers or the Transferred Subsidiaries (a) is a party to any agreement ortransaction with the Sellers or the Transferred Subsidiaries having a potential or actual value or acontingent or actual liability exceeding $250,000, other than (i) loans and other extensions ofcredit to directors and officers of the Business and the Transferred Subsidiaries for travel,business or relocation expenses or other employment-related purposes in the Ordinary Course ofBusiness, (ii) employment arrangements in the Ordinary Course of Business and (iii) theTransferred Plans, (b) has any material interest in any material property used by the Sellers andthe Transferred Subsidiaries or (c) owns any material interest in, or is an officer, director,employee or consultant of, any Person which is, or is engaged in business as a Material Supplieror Material Customer.Section 3.19 Insurance.  Section 3.19 of the Disclosure Schedules lists, as of thedate hereof, each material insurance policy maintained by Seller Parent and its Subsidiaries ontheir properties, assets, products, business or personnel.  With respect to each such insurancepolicy and except as a result of the commencement of the Bankruptcy Case or except as wouldnot reasonably be expected to have a Material Adverse Effect, the policy is legal, valid, binding,enforceable on Seller Parent or its Subsidiaries, as applicable, and in full force and effect, and allpremiums with respect thereto covering all periods up to and including the date hereof have beenpaid, and to the Knowledge of the Sellers, no notice of cancellation, termination or denial ofcoverage for any material claim has been received with respect to any such insurance policy.Section 3.20 Brokers.  Except as set forth on Section 3.20 of the DisclosureSchedules, no broker, finder or investment banker is entitled to any brokerage, finder’s or other42US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 49 of 85



fee or commission in connection with the transactions contemplated hereby based uponarrangements made by or on behalf of the Sellers or the Transferred Subsidiaries.Section 3.21 Customers and Suppliers.(a) Section 3.21(a) of the Disclosure Schedules sets forth a complete andaccurate list of the five (5) largest customers (measured by revenue) of the TransferredSubsidiaries and Asset Sellers (collectively, the “Material Customers”) for the twelve (12)month period ended December 31, 2019.  Except as disclosed on Section 3.21(a) of theDisclosure Schedules, or as would not reasonably be expected to have a Material Adverse Effect,(i) no customer that was billed more than $500,000 during the preceding 12-month period hasmaterially reduced, or indicated in writing its present intention to materially reduce, its businesswith any Transferred Subsidiary from the current levels or amounts of such business, and (ii) noTransferred Subsidiary or Asset Seller has received any written notice or communication to theeffect that (A) any such customer has cancelled or terminated, or presently intends to cancel orterminate, its relationship with any Transferred Subsidiary or Asset Seller, or (B) any suchcustomer intends to amend any material terms of any Material Contract with any TransferredSubsidiary or Asset Seller, or cease to purchase from or use the services of, or substantiallyreduce purchases from or the use of services of any Transferred Subsidiary or Asset Seller.(b) Section 3.21(b) of the Disclosure Schedules sets forth a complete andaccurate list of the five (5) largest vendors and suppliers (measured by fees paid or payable) ofthe Transferred Subsidiaries and Asset Sellers (collectively, the “Material Suppliers”) for thetwelve (12) month period ended December 31, 2019. Except as disclosed on Section 3.21(b) ofthe Disclosure Schedules, or as would not reasonably be expected to have a Material AdverseEffect,  (i) no vendor or supplier for which any Transferred Subsidiary or Asset Seller wasinvoiced more than $500,000 during the preceding 12-month period has materially reduced, or,indicated in writing its intention to materially reduce, its business with any TransferredSubsidiary or Asset Seller, or (ii) no Transferred Subsidiary has received any written notice orwritten communication to the effect that (A) any such vendor or supplier has cancelled orterminated, or presently intends to cancel or terminate, its relationship with any TransferredSubsidiary or Asset Seller, (B) any such vendor or supplier intends to amend any material termsof any Material Contract with any Transferred Subsidiary or Asset Seller, cease to sell to, orsubstantially reduce sales to, any Transferred Subsidiary or Asset Seller, or (C) except in theordinary course of business consistent with past practice, any such vendor or supplier hasincreased or will increase the prices it charges any Transferred Subsidiary or Asset Seller or hasreduced, will reduce or has threatened to reduce the discounts it offers to any TransferredSubsidiary or Asset Seller.Section 3.22 Product Warranty; Product Liability.(a) Each product designed, manufactured or sold by or on behalf of theTransferred Subsidiaries (collectively, the “Products”) is, and since January 1, 2015 has been,designed, manufactured and sold in conformity in all material respects with the specificationsand standards required by or contained in any contracts, agreements or purchase orders for suchProducts. 43US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 50 of 85



(b) No Transferred Subsidiary has any material Liability (and, to theKnowledge of the Seller, there is no basis for any present action giving rise to any suchLiability) arising out of any injury to any individual or property as a result of any Productsprovided by any Transferred Subsidiary, and no Person has asserted a written claim alleging thatany Transferred Subsidiary is responsible for any material Liability arising out of any injury toindividuals or property caused by any Product.(c) There have been no material voluntary or involuntary product recalls, fieldfix or retrofit campaigns involving any Product designed or manufactured by or on behalf of anyTransferred Subsidiary since January 1, 2018.(d) Since January 1, 2018, no Transferred Subsidiary (i) has been subject to aGovernmental Authority shutdown or import or export prohibition or (ii) has received from anyGovernmental Authority any written notice of inspectional observations, “warning letters,”“untitled letters” or requests or requirements to make changes to Product processes orprocedures, in each case as would not reasonably be expected to have a Material Adverse Effect.Section 3.23 Exclusivity of Representations and Warranties.  None of theSellers, the Transferred Subsidiaries or any of their Affiliates or Representatives is making, andnone of the Buyer or any of its Affiliates or Representatives is relying on, any representation orwarranty of any kind or nature whatsoever, oral or written, express or implied (including anyrelating to financial condition or results of operations of the Business or maintenance, repair,condition, design, performance, value, merchantability or fitness for any particular purpose ofthe Transferred Assets), except as expressly set forth in this Article III (as modified by theDisclosure Schedules), and the Sellers hereby disclaim all Liability and responsibilitywhatsoever for any such other representations or warranties, including any representation,warranty, projection, forecast, statement or information made, communicated or furnished(orally or in writing) to Buyer or its Affiliates or Representatives (including any opinion,information, projection or advice that may have been or may be provided to Buyer by anydirector, officer, employee, agent, consultant or Representative of Sellers or any of theirAffiliates). Except as expressly set forth herein, the condition of the Transferred Assets shall be“as is”, “where is” and “with all faults” and the Sellers make no warranty of merchantability,suitability, adequacy, fitness for a particular purpose or quality with respect to the Business andany of the Transferred Assets or as to the condition or workmanship thereof or the absence ofany defects therein, whether latent or patent.  The Sellers are not, directly or indirectly, and noother Person on behalf of the Sellers is, making any representations or warranties regarding anypro-forma financial information, financial projections or other forward-looking prospects, risksor statements (financial or otherwise) of the Business, the Transferred Assets or the TransferredSubsidiaries made, communicated or furnished (orally or in writing) to Buyer or its Affiliates ortheir respective Representatives (including any opinion, information, projection or advice in anymanagement presentation or the confidential information memorandum provided to Buyer andits Affiliates and their respective Representatives), and the Sellers hereby disclaim all Liabilityand responsibility for any such information and statements.  It is understood that any duediligence materials made available to Buyer or its Affiliates or their respective Representativesdo not, directly or indirectly, and shall not be deemed to, directly or indirectly, containrepresentations or warranties of the Sellers or its Affiliates or their respective Representatives.44US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 51 of 85



Nothing contained herein shall limit Buyer’s ability to make a claim against the Sellers forfraudFraud. ARTICLE IV.REPRESENTATIONS AND WARRANTIES OF THE BUYERThe Buyer represents and warrants to the Sellers as follows:Section 4.1 Organization.  The Buyer is duly organized, validly existing and ingood standing under the Laws of the jurisdiction of its organization and has all necessarycorporate (or equivalent) power and authority to perform its obligations hereunder and under anyAncillary Agreement.Section 4.2 Authority.  The Buyer has the corporate power and authority toexecute and deliver this Agreement and each of the Ancillary Agreements to which it will be aparty, to perform its obligations hereunder and thereunder and to consummate the transactionscontemplated hereby and thereby.  The execution, delivery and performance by the Buyer of thisAgreement and each of the Ancillary Agreements to which it will be a party and theconsummation by the Buyer of the transactions contemplated hereby and thereby have been dulyand validly authorized by all necessary corporate action and this Agreement has been, and uponits execution each of the Ancillary Agreements to which the Buyer will be a party will havebeen, duly executed and delivered by the Buyer and assuming due execution and delivery byeach of the other parties hereto and thereto, this Agreement constitutes, and upon its executioneach of the Ancillary Agreements to which the Buyer will be a party will constitute, the legal,valid and binding obligations of the Buyer, enforceable against the Buyer in accordance with itsrespective terms, except as enforcement may be limited by the Enforceability Exceptions.Section 4.3 No Conflict; Required Filings and Consents.(a) The execution, delivery and performance by the Buyer of this Agreementand each of the Ancillary Agreements to which the Buyer will be a party, and the consummationof the transactions contemplated hereby and thereby, or compliance by the Buyer with any of theprovisions hereof, do not and will not:(i) conflict with or violate the certificate of incorporation or bylaws orother similar organizational documents of such Buyer;(ii) conflict with or violate any Law applicable to such Buyer or bywhich any property or asset of such Buyer is bound or affected;(iii) conflict with or violate any Order of any Governmental Authority;or (iv) conflict with, result in any breach of, constitute a default (or anevent that, with notice or lapse of time or both, would become a default) under, or give rise to aright of termination, modification, notice or cancellation or require any consent of any Personpursuant to, any Contract to which the Buyer is a party;45US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 52 of 85



except, in the case of clause (ii), (iii) or (iv), for any such conflicts, violations, breaches, defaultsor other occurrences that would not, individually or in the aggregate, reasonably be expected tohave a Buyer Material Adverse Effect.(b) The Buyer is not required to file, seek or obtain any notice, authorization,approval, order, permit or consent of or with any Governmental Authority in connection with theexecution, delivery and performance by the Buyer of this Agreement and each of the AncillaryAgreements to which it will be a party or the consummation of the transactions contemplatedhereby or thereby, except (i) for any filings required to be made under the HSR Act or ForeignCompetition Laws or (ii) where failure to obtain such consent, approval, authorization or action,or to make such filing or notification, would not, individually or in the aggregate, reasonably beexpected to have a Buyer Material Adverse Effect.Section 4.4 Investment Intent.  The Buyer acknowledges that neither the offernor the sale of the Transferred Stock has been registered under the Securities Act of 1933(together with the rules and regulations promulgated thereunder, the “Securities Act”) or underany state or foreign securities Laws.  The Buyer is acquiring the Transferred Stock for its ownaccount for investment, without a view to, or for a resale in connection with, the distributionthereof in violation of the Securities Act or any applicable state or foreign securities Laws andwith no intention of distributing or reselling any part thereof. Buyer acknowledges that theTransferred Stock may not be transferred, sold, offered for sale, pledged, hypothecated orotherwise disposed of without registration under the Securities Act and any other provision ofapplicable state securities Laws or pursuant to an applicable exemption therefrom.  Buyeracknowledges that there is no public market for the Transferred Stock and that there can be noassurance that a public market will develop. Buyer understands that the acquisition of theTransferred Assets and the Transferred Stock to be acquired by it pursuant to the terms of thisAgreement involves substantial risk.  Buyer and its Affiliates have experience as an investor insecurities and equity interests of companies such as the ones being transferred pursuant to thisAgreement, and Buyer can bear the economic risk of its investment (which may be for anindefinite period) and has such knowledge and experience in financial or business matters thatBuyer is capable of evaluating the merits and risks of its investment in the Transferred Assetsand the Transferred Stock to be acquired by it pursuant to the transactions contemplated hereby.Section 4.5 Brokers.  No broker, finder or investment banker is entitled to anyfee, commission or expense from the Buyer that would be payable by the Sellers in connectionwith the transactions contemplated hereby.Section 4.6 No Litigation. There are no Actions pending or, to the Buyer’sknowledge, threatened against or affecting the Buyer that challenge or seek to prevent, enjoin orotherwise delay the consummation of the transactions contemplated by this Agreement.Section 4.7 Credit Bid Direction. Certain of the lenders to the DIP CreditAgreement, as holders of a majority of the outstanding DIP Credit Agreement Indebtedness,delivered to the Buyer, on or prior to the date hereof, a direction letter to fully authorize theBuyer to, among other things, enter into and perform and comply with this Agreement andconsummate the transactions contemplated hereby, including the Credit Bid.46US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 53 of 85



Section 4.8 Financing. The Buyer will have at the Closing sufficientunrestricted funds in an aggregate amount necessary to pay the Purchase Price, to perform theAssumed Liabilities as they become due in accordance with their terms and to consummate all ofthe other transactions contemplated by this Agreement. The obligations of Buyer under thisAgreement are not contingent upon the availability of financing.Section 4.9 Buyer’s Investigation and Non-Reliance.  The Buyer is asophisticated purchaser and has made its own independent investigation, review and analysisregarding the Business, the Transferred Subsidiaries, the Transferred Assets, the AssumedLiabilities and the transactions contemplated hereby, which investigation, review and analysiswas conducted by the Buyer together with expert advisors, including legal counsel, that it hasengaged for such purpose.  The Buyer and its Representatives have been provided withreasonable access to the Representatives, properties, offices, plants and other facilities, booksand records of the Sellers and the Transferred Subsidiaries relating to the Business and otherinformation that they have requested in connection with their investigation of the Business, theTransferred Subsidiaries, the Transferred Assets, the Assumed Liabilities and the transactionscontemplated hereby.  None of the Sellers, the Transferred Subsidiaries or any of their Affiliatesor Representatives has made, and none of the Buyer or any of its Affiliates or Representatives isrelying on, any representation or warranty, express or implied, as to the accuracy orcompleteness of any information concerning the Business, the Transferred Subsidiaries, theTransferred Assets or the Assumed Liabilities contained herein or made available in connectionwith the Buyer’s investigation of the foregoing, except as expressly set forth in Article III (asmodified by the Disclosure Schedules).  The Buyer acknowledges that, should the Closing occur,the Buyer shall acquire the Business, the Transferred Subsidiaries and the Transferred Assetswithout any surviving representations or warranties, on an “as is”, “where is” and “with allfaults” basis. In entering into this Agreement, Buyer acknowledges that it has relied solely uponthe aforementioned investigation, review and analysis and not on any factual representation,warranty, inducement, promise, understanding, omission, condition or opinion of the Sellers orany of its Affiliates or their respective Representatives (except the specific representations andwarranties of the Sellers set forth in Article III, in each case, as qualified by the DisclosureSchedules).  Buyer acknowledges and agrees, to the fullest extent permitted by Law, that none ofthe Sellers, Seller Parent or any of their respective directors, officers, employees, equityholders,members, Affiliates, controlling Persons, agents, advisors, Representatives or any other Personshall have any Liability or responsibility whatsoever to Buyer or its directors, officers,employees, Affiliates, controlling Persons, agents or Representatives on any basis (including incontract, tort or equity, under federal or state securities Laws or otherwise) based upon anyinformation provided or made available, or statements made (including set forth in managementsummaries relating to the Business provided to Buyer, in materials furnished in the Sellers’ datasite (virtual or otherwise), in presentations by the Sellers’ management or otherwise), to Buyeror its directors, officers, employees, Affiliates, controlling Persons, advisors, agents orRepresentatives (or any omissions therefrom). Nothing contained herein shall limit Buyer’sability to make a claim against the Sellers for fraudFraud.47US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 54 of 85



ARTICLE V.BANKRUPTCY COURT MATTERSSection 5.1 Bankruptcy Actions.(a) Approval of Break-Up Fee and Expense Reimbursement.  In the event that aCompeting Bid is consummated, in consideration for Buyer having expended considerable timeand expense in connection with this Agreement and the negotiation thereof and the identificationand quantification of assets of Sellers, Sellers shall pay Buyer, in accordance with the termshereof and, subject to the entry of and terms of the Sale Procedures Order, a break-up fee in anamount equal to two percent (2)% of the Credit Bid Amount (the “Break-Up Fee”). The Break-Up Fee shall be paid on the first Business Day following the date of consummation of aCompeting Bid from the proceeds of a Competing Bid (or from other assets of Sellers if theCompeting Bid does not result in provision of sufficient Cash Equivalents to Seller to make suchpayment) if no material breach by Buyer of this Agreement has occurred. In addition, if thisAgreement is validly terminated in accordance with the terms set forth in Section 9.1 (other than(i) any termination pursuant to Section 9.1(a), (ii) any termination by Seller Parent pursuant toSection 9.1(b)(iv), unless Buyer at such time would have been entitled to terminate thisAgreement, (iii) any termination pursuant to Section 9.1(d)(i) or (ii) or (iv) any terminationpursuant to Section 9.1(b)(v)), then the Sellers, jointly and severally, shall pay to the Buyer incash not later than five (5) Business Days following receipt of documentation supporting therequest for reimbursement of out-of-pocket costs, fees and expenses, an amount equal to thereasonable and documented out-of-pocket costs, fees and expenses incurred by the Buyer and itsAffiliates (including fees and expenses of legal, accounting and financial advisors) in connectionwith the negotiation, execution, delivery and approval by the Bankruptcy Court of thisAgreement and the transactions contemplated hereby, and not otherwise reimbursed or requiredto be reimbursed pursuant to the DIP Credit Agreement, in an amount not to exceed $750,000(the “Expense Reimbursement Amount” and, together with the Break-Up Fee, the “TerminationPayment”), by wire transfer of immediately available funds to an account specified by the Buyerto the Sellers in writing.  Notwithstanding anything to the contrary herein, if this Agreement isterminated pursuant to Section 9.1(b)(ii) or (iii), Buyer’s receipt of the Termination Paymentshall be the sole and exclusive remedy of Buyer and its Affiliates(b) Nothing in this Section 5.1 shall relieve Buyer or Sellers of any Liability for abreach of this Agreement prior to the date of termination. For the avoidance of doubt, each Partymay pursue any remedies available to it for such breaches by the other Party prior to suchtermination, in accordance with the terms hereof. Buyer will be entitled to seek specificperformance of this Agreement in accordance with Section 10.16 while also seeking payment ofthe Termination Payment, but Buyer shall not be entitled to both obtain specific performance tocause the Closing to occur and also receive the Termination Payment. Upon payment of theTermination Payment  to Buyer in accordance with this Section 5.1, Sellers and their respectiveRepresentatives and Affiliates, on the one hand, and Buyer and its Representatives andAffiliates, on the other, will be deemed to have fully released and discharged each other fromany Liability resulting from the termination of this Agreement and neither Sellers, theirRepresentatives or Affiliates, on the one hand, nor Buyer, its Representatives or Affiliates, onthe other hand, or any other Person will have any other remedy or cause of action under orrelating to this Agreement or any applicable Law, including for reimbursement of expenses. The48US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 55 of 85



parties acknowledge and hereby agree that in no event shall Sellers be required to pay theTermination Payment on more than one occasion.(a) (c) Competing Transaction. This Agreement is subject to approval of theprocedures set forth in the Sale Procedures Order, including with respect to payment of theExpense Reimbursement Amount, and the consideration by Sellers of higher or betterCompeting Bids in respect of all or any part of the Transferred Assets and/or the TransferredSubsidiaries in accordance with the Sale Procedures Order.  From the date hereof (and any priortime) and until the Closing, Sellers are permitted to and to cause their Representatives andAffiliates to, initiate contact with, solicit or encourage submission of any inquiries, proposals oroffers by, any Person (in addition to Buyer and its Affiliates and Representatives) in connectionwith a Competing Bid, including, to (and to cause their Representatives and Affiliates to)respond to any inquiries or offers to purchase all or any part of the Transferred Assets, (includingsupplying information relating to the Business and the assets of Sellers to prospectivepurchasers). (b) (d) Bankruptcy Court Filings.(i) As soon as reasonably practicable following the execution of thisAgreement and the commencement of the Bankruptcy Cases, the applicable Sellers shall filewith the Bankruptcy Court a motion seeking entry of the Sale Procedures Order (which shall,among other things, approve and authorize payment of the Termination Payment, and shallestablish procedures for the conduct of the Auction, and to determine Cure Costs for theTransferred Contracts), and shall diligently prosecute such motion. Buyer agrees that it willpromptly take such actions as are reasonably requested by the applicable Sellers to assist inobtaining entry of the Sale Procedures Order. In the event the entry of the Sale Procedures Ordershall be appealed, the applicable Sellers and Buyer shall use their respective commerciallyreasonable efforts to defend such appeal.(ii) Provided Buyer is selected as the winning bidder in respect of theTransferred Assets and the Transferred Subsidiaries at the Auction, if any, undertaken inaccordance with the Sale Procedures Order, or if no Competing Bid is submitted with respect tothe Transferred Assets and the Transferred Subsidiaries, Sellers shall diligently seek entry of theSale Order and any other necessary orders to close the sale of the Transferred Assets and theTransferred Subsidiaries (the “Related Orders”) by the Bankruptcy Court in accordance with theterms and conditions of the Sale Procedures Order.  Buyer and Sellers understand and agree thatthe consummation of the transactions contemplated by this Agreement is subject to approval bythe Bankruptcy Court. Buyer agrees that it will promptly take such actions as are reasonablyrequested by Sellers to assist in obtaining entry of the Sale Order and any Related Ordersincluding a finding of adequate assurance of future performance by Buyer, including byfurnishing affidavits or other documents or information for filing with the Bankruptcy Court forthe purposes, among others, of providing necessary assurances of performance by Buyer underthis Agreement and demonstrating that Buyer is a “good faith” purchaser under section 363(m)of the Bankruptcy Code. Buyer shall not, without the prior written consent of Seller Parent, file,join in, or otherwise support in any manner whatsoever any motion or other pleading relating tothe sale of the Transferred Assets and the Transferred Subsidiaries hereunder.  In the event the49US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 56 of 85



entry of the Sale Order shall be appealed, Sellers and Buyer shall use their respectivecommercially reasonable efforts to defend such appeal.(iii) The applicable Sellers shall file such motions or pleadings, in formand substance reasonably acceptable to Buyer, as may be appropriate or necessary to assume andassign the Transferred Contracts and to determine the amount of the Cure Costs; provided, thatnothing herein shall preclude Sellers from filing such motions, including upon commencementof the Bankruptcy Cases, to reject any Contracts that are not Transferred Contracts.(c) (e) Back-up Bidder. Sellers and Buyer agree that, in the event that Buyeris not the winning bidder at the Auction, if and only if (i) Buyer submits the second highest orsecond best bid at the Auction for the Transferred Assets and the Transferred Subsidiaries whichis memorialized by an acceptable agreement incorporating terms established at the Auction, orthe terms of this Agreement constitute the second highest or best bid for the Transferred Assetsand the Transferred Subsidiaries, and (ii) Sellers give written notice to Buyer on or before thedate that is twenty-eight (28) days from the entry of an Order of the Bankruptcy Court approvingthe winning bidder’s definitive agreement, stating that Sellers (A) failed to consummate the saleof the Transferred Assets and/or the Transferred Subsidiaries with the winning bidder, and (B)terminated the purchase agreement with the winning bidder, so long as Buyer has not previouslyterminated this Agreement in accordance with its terms, Buyer shall promptly consummate thetransactions contemplated hereby upon the terms and conditions as set forth herein, or as setforth on the record of the Auction, including the Purchase Price, as the same may be increasedby Buyer at the Auction. ARTICLE VI.COVENANTSSection 6.1 Conduct of Business Prior to the Closing.  From the date of thisAgreement until the Closing Date or earlier termination of this Agreement, except (1) asotherwise expressly contemplated by this Agreement, (2) as required by Law or any Order orany Contract to which Sellers or any of the Transferred Subsidiaries are bound, (3) as required orprohibited pursuant to a Bankruptcy Court Order or the Bankruptcy Code or the DIP CreditAgreement, (4) with the prior written consent of the Buyer (which consent shall not beunreasonably withheld, conditioned or delayed) or (5) as set forth on Section 6.1 of theDisclosure Schedules; provided, that the consent of the Buyer shall be deemed to have beengiven if the Buyer does not object within seven (7) Business Days from the date on whichrequest for such consent is provided in writing to Buyer) or the approval of the BankruptcyCourt, (a) the Sellers shall, and shall cause the Transferred Subsidiaries to usecommercially reasonable efforts to (x) conduct the Business in the Ordinary Course of Business,(y) preserve the material business relationships with customers, suppliers, distributors and otherswith whom the Sellers or the Transferred Subsidiaries deal in the Ordinary Course of Business;and (z) Sellers shall maintain the Transferred Assets in reasonably good operating condition(normal wear and tear excepted); 50US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 57 of 85



(b) the Sellers shall not, and shall cause the Transferred Subsidiaries not to,undertake any of the following:(i) sell, transfer, lease, sublease, encumber or otherwise dispose of (1)any material Transferred Assets or (2) any material assets of a Transferred Subsidiary, in eachcase other than immaterial dispositions thereof and Inventory sold or disposed of in the OrdinaryCourse of Business; (ii) issue, sell, grant, pledge, dispose or transfer any equity interests inany Seller or Transferred Subsidiary;(iii) acquire any corporation, partnership, limited liability company,other business organization or division thereof;(iv) merge or consolidate with or into any legal entity, dissolve,liquidate or otherwise terminate its existence;(v) split, combine, consolidate, subdivide or reclassify any of theTransferred Subsidiaries’ capital stock, other equity interests or voting securities, or securitiesconvertible into or exchangeable or exercisable for capital stock or other equity interests orvoting securities, or issue or authorize the issuance of any other securities in respect of, in lieu ofor in substitution for its capital stock, other equity interests or voting securities or enter intosilent partnership agreements granting the silent partner entitlements to its proceeds;(vi) declare, set aside or pay any dividend or other distribution(whether in cash, stock or property or any combination thereof) in respect of any securities ofany Transferred Subsidiary or Seller, or repurchase, redeem or otherwise acquire, or offer torepurchase, redeem or otherwise acquire, any capital stock or voting securities of, or equityinterests in, any Transferred Subsidiary or Seller or any securities of any Transferred Subsidiaryor Seller convertible into or exchangeable or exercisable for capital stock or voting securities of,or equity interests in, any Transferred Subsidiary or Seller, or any warrants, calls, options orother rights to acquire any such capital stock, securities or interests, other than any transfersamong Transferred Subsidiaries, among Sellers, or between any Transferred Subsidiary and anySeller; (vii) amend the certificate of incorporation, bylaws or comparableorganizational documents of any Seller or Transferred Subsidiary in a manner that wouldreasonably be expected to materially delay or impede the Sellers’ ability to consummate thetransactions contemplated hereby;(viii) enter into any joint venture agreement that involves a sharing ofprofits, cash flows, expenses or losses with other Persons related to or affecting the Business, theTransferred Assets or the Transferred Subsidiaries;(ix)  amend or modify (other than by automatic extension or renewal)or terminate (other than by expiration in accordance with its terms) any Material Contract or51US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 58 of 85



enter into a Contract which, had it been entered into prior to the date hereof, would have been aMaterial Contract; (x) take any action (other than any actions required by the BankruptcyCourt or applicable Law) in breach of the Sale Procedures or the Sale Order;(xi) (1) reject or terminate (other than by expiration in accordance withits terms) any Material Contract or seek Bankruptcy Court approval to do so, or (2) fail to usecommercially reasonable efforts to oppose any action by a third party to so terminate (includingany action by a third party to obtain Bankruptcy Court approval to terminate) any MaterialContract, except in each case, to the extent the Buyer has indicated in writing that it wishes theSellers to reject such Contract;(xii) with respect to any Transferred Asset (1) agree to allow any formof relief from the automatic stay in the Bankruptcy Cases; or (2) fail to use commerciallyreasonable efforts to oppose any action by a third party to obtain relief from the automatic stay inthe Bankruptcy Cases;(xiii) solely with respect to the Transferred Subsidiaries, TransferredAssets or the Business, change, make or revoke any Tax election, change any method ofaccounting with respect to Taxes, file any amended Tax Return, surrender or compromise anyright to claim a Tax refund, settle or compromise any claim, notice, audit, assessment or otherproceeding related to Taxes, enter into any agreement affecting any Tax Liability or any refundor file any request for rulings or special Tax incentives with any Governmental Authority, enterinto any Tax allocation, sharing or indemnity agreement (in each case, if the subject matterthereof primarily relates to Taxes), or extend or waive the statute of limitations period applicableto any Tax or Tax Return;(xiv) make any change in any method of accounting or accountingpractice or policy, except as required by applicable Law or GAAP;(xv) fail to maintain in full force and effect existing insurance policies;(xvi) make any loans, advances or capital contributions to, orinvestments in, any other Person (other than to a Seller or Transferred Subsidiary);(xvii) voluntarily pursue or seek, or fail to use commercially reasonableefforts to oppose any third party in pursuing or seeking, a conversion of the Bankruptcy Cases tocases under chapter 7 of the Bankruptcy Code, the appointment of a trustee under chapter 11 orchapter 7 of the Bankruptcy Code and/or the appointment of an examiner with expanded powers;(xviii) subject any of the Transferred Assets to any Encumbrance, otherthan Permitted Encumbrances;(xix) incur any indebtedness for borrowed money, enter into any capitallease or guarantee any such indebtedness, in each case that would constitute an AssumedLiability; 52US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 59 of 85



(xx) enter into any commitment for capital expenditures, except to theextent permitted under the terms of the Sellers’ debtor-in-possession financing;(xxi)  except as required under the terms of any Employee Benefit Plan,with respect to Business Employees, (1) make or grant any general or special wage or salaryincrease (other than merit increases consistent with past practice within the past three years), (2)make any material increase in the payment of benefits under any Employee Benefit Plan, (3) takeany action with respect to the grant of any material severance or termination pay (other thanpursuant to policies, agreements or arrangements in effect on the date of this Agreement) whichwill become due, (4) adopt, amend or terminate any Employee Benefit Plan, other than in theOrdinary Course of Business and consistent with past practice, and (5) enter into any materialemployment, consulting or similar agreement or materially amend any existing employmentagreement, or (xxii) agree or commit to any of the foregoing.Section 6.2 Covenants Regarding Information.(a) From the date hereof until the Closing Date or earlier termination of thisAgreement, upon reasonable request, the Sellers shall afford the Buyer and its Representatives,at Buyer’s sole expense, reasonable access to make investigation of the properties, offices, plantsand other facilities, books and records (including Tax books and records) of the Sellers and theTransferred Subsidiaries, and shall furnish the Buyer with such financial, operating and otherdata and information, and reasonable access to all the officers, employees, accountants and otherRepresentatives of the Sellers and the Transferred Subsidiaries to the extent Buyer mayreasonably request and to make extracts and copies of such books and records; provided, thatany such investigation shall be conducted during normal business hours upon prior notice andadvanced written consent of Seller Parent (such consent not to be unreasonably withheld,conditioned or delayed) under the supervision of the Sellers’ personnel and in such a manner asnot to unreasonably interfere with the normal operations of the Transferred Subsidiaries.Notwithstanding anything to the contrary in this Agreement, the Sellers shall not be required todisclose any information to the Buyer or its Representatives if such disclosure (i) would violateapplicable Law, including Antitrust Laws and data protection Laws, rules or regulations or theterms of any Contract to which the Sellers or any Transferred Subsidiaries are party (includingconfidentiality obligations) or (ii) would adversely affect any attorney-client or other legalprivilege or contravene any applicable Laws (the “Disclosure Limitations”); provided that theParties shall reasonably cooperate in seeking to find a way to allow disclosure of suchinformation to the extent doing so would not (in the good faith belief of the Sellers afterconsultation with outside counsel) reasonably be likely to cause such violation to occur or suchprivilege to be undermined with respect to such information.  The information provided pursuantto this Section 6.2 will be used solely for the purposes of effecting the transactions contemplatedhereby. No Seller makes any representation or warranty as to the accuracy of any informationprovided pursuant to this Section 6.2.  Except as otherwise contained in this Agreement, theSellers shall not be required to provide to Buyer any information relating to bids received fromother Persons in connection with the Auction and information and analysis (including financialanalysis) relating to such bids.  Prior to the Closing, without the prior written consent of Seller53US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 60 of 85



Parent, which may be withheld for any reason, Buyer shall have no right to perform invasive orsubsurface investigations of the Real Property.(b) From the date hereof until the Closing Date or earlier termination of thisAgreement, the Sellers shall use, and shall cause the Transferred Subsidiaries to use,commercially reasonable efforts to cause their respective directors and officers to, on areasonably timely basis, cooperate as reasonably requested by the Buyer and/or any potentiallender to assist the Buyer in connection with any debt financing entered into in connection withthe transactions contemplated by this Agreement, including (i) requesting its certifiedindependent auditors to provide auditors’ reports and customary comfort letters with respect tofinancial information relating to the Sellers or the Transferred Subsidiaries in customary form,(ii) directing appropriate personnel of the Sellers or the Transferred Subsidiaries to participate atreasonable times in a reasonable number of sessions with prospective lenders, (iii) furnishing theBuyer and such potential lenders, as promptly as reasonably practicable, with such customaryfinancial and other pertinent information regarding the Sellers or the Transferred Subsidiaries asmay be reasonably requested by the Buyer in connection with such financing, (iv) assisting inthe preparation of definitive financing documents, including guarantee and collateral documentsand customary closing certificates as may be reasonably required by such financing and (v)providing customary documentation and other information about the Sellers or the TransferredSubsidiaries reasonably requested by the Buyer or such potential lenders in connection with suchfinancing and required under applicable “know your customer,” sanctions and anti-money-laundering rules and regulations); provided, that the Sellers shall not be required to provide, orcause the Transferred Subsidiaries to provide, cooperation under this Section 6.2(b) that:  (1)unreasonably interferes with the normal operations of the Transferred Subsidiaries; (2) causesany representation, warranty covenant or agreement in this Agreement to be breached; or (3)causes any closing condition set forth in Article VIII to fail to be satisfied or otherwise causesthe breach of this Agreement or any Contract to which any Transferred Subsidiary is a party orthe breach prior to Closing of any Material Contract; and, provided, further, the effect of anysuch breach shall be excluded when determining if the conditions set forth in Sections 8.3(a) and8.3(b) are satisfied.  None of the Sellers or any Transferred Subsidiary shall be required toexecute prior to the Closing any definitive financing documents, including any credit or otheragreements, pledge or security documents, or other certificates, legal opinions or documents inconnection with such financing, except to the extent any such documents shall be subject to theconsummation of the transactions contemplated hereby at the Closing and such documents willnot take effect until the Closing occurs and will not encumber the assets of any TransferredSubsidiary prior to the Closing.  In no event shall the Sellers be in breach of this Agreementbecause of the failure to deliver any financial or other information that is not currently readilyavailable to the Sellers on the date hereof or is not otherwise prepared in the Ordinary Course ofBusiness at the time requested by Buyer or for the failure to obtain any comfort with respect to,or review of, any financial or other information by its accountants.  Any and all reasonable anddocumented out-of-pocket costs and expenses incurred at the request of the Buyer in connectionwith any cooperation, investigation or other matter related to this Section 6.2(b) shall be borneby the Buyer. (c) From and after the Closing, for a period of six (6) years following theClosing Date (or, if later, the closing of the Bankruptcy Case), the Buyer will provide the Sellersand their Representatives, at Sellers’ sole expense, with reasonable access, during normal54US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 61 of 85



business hours, and upon reasonable advance notice, subject to reasonable denials of access ordelays to the extent any such access would unreasonably interfere with the operations of theBuyer or the Business, to the books and records, including work papers, schedules, memoranda,and other documents (for the purpose of examining and copying) relating to the TransferredAssets, the Excluded Assets, the Assumed Liabilities or the Excluded Liabilities with respect toperiods or occurrences prior to the Closing Date, for the purposes of (i) complying with therequirements of any Governmental Authority, including the Bankruptcy Court, (ii) the closing ofthe Bankruptcy Cases and the wind down of the Sellers’ estates (including reconciliation ofclaims), (iii) making insurance claims, (iv) complying with applicable Laws and (v) any Actionto which any Seller is a party; provided that the Buyer shall not be obligated to provide any suchaccess that would conflict with the Disclosure Limitations; provided, further, that the Partiesshall reasonably cooperate in seeking to find a way to allow disclosure of such information to theextent doing so would not (in the good faith belief of the Buyer after consultation with outsidecounsel) reasonably be likely to cause such violation to occur or such privilege to be underminedwith respect to such information.  Unless otherwise consented to in writing by Seller Parent, theBuyer will not, for a period of six (6) years following the Closing Date (or, if later, the closing ofthe Bankruptcy Cases), destroy, alter or otherwise dispose of any of such books and recordswithout first offering to surrender to Seller Parent such books and records or any portion thereofthat the Buyer may intend to destroy, alter or dispose of, provided that the Buyer may dispose ofbooks and records in accordance with its document retention policies which are offered to, butnot accepted by, Seller Parent.  From and after the Closing, the Buyer will, at Sellers’ soleexpense, provide Sellers with reasonable assistance, support and cooperation with Sellers’ wind-down of the Sellers’ operations and related activities (e.g., helping to locate documents orinformation related to prosecution or processing of insurance/benefit claims).  This Section6.2(c) shall not apply with respect to Taxes.Section 6.3 Notification of Certain Matters.  Each Party shall promptly notifythe other Parties in writing of any fact, change, condition, circumstance or occurrence ornonoccurrence of any event of which it is aware that will or is reasonably likely to result in (a)any of the conditions set forth in Section 8.2(a)(i), Section 8.2(a)(ii), Section 8.2(b), Section8.3(a), Section 8.3(a)(i) or Section 8.3(a)(ii) becoming incapable of being satisfied or (b) aMaterial Adverse Effect; provided, that failure to deliver any such notice by any Party shall notconstitute a failure of the conditions to Closing set forth in Section 8.2 or Section 8.3 to besatisfied. Section 6.4 Employee Matters.(a) Where applicable Law provides for the automatic transfer of employmentof any Business Employee, including the Transferred Subsidiaries Employees, upon theconsummation of the transactions contemplated hereby, the parties (i) shall take or cause to betaken such actions as are required under applicable Law to accomplish such transfer ofemployment of such Business Employee to Buyer or a Subsidiary of Buyer by operation of Lawas of the Closing and (ii) shall not take and shall not cause to be taken any such actions thatwould reasonably be expected to result in the employment of such Business Employee nottransferring to Buyer or a Subsidiary of Buyer by operation of Law as of the Closing.55US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 62 of 85



56US 167744016v24 (b) The Sellers shall retain all Liabilities relating to unpaid wages, salaries,commissions and other amounts, earned or accrued by or in respect of employees of the AssetSellers. (c) Nothing express or implied in this Section 6.4 or this Agreement shall (i)confer upon any Business Employee, or legal representative or beneficiary thereof, any rights orremedies, including any right to employment or benefits for any specified period, of any natureor kind whatsoever, under or by reason of this Agreement, (ii) be treated as an amendment to, orprevent the termination of any Employee Benefit Plan, or any other employee benefit plan,program, arrangement or agreement sponsored or maintained by the Buyer, the Sellers or theirrespective Affiliates, as applicable, or (iii) obligate the Buyer, the Sellers or any of theirrespective Affiliates to maintain any particular employee benefit plan, program or arrangement.Section 6.5 Consents and Filings; Further Assurances.1(a) Each of the Parties shall, and shall cause their Affiliates to, use reasonablebest efforts to take, or cause to be taken, all appropriate action to do, or cause to be done, allthings necessary, proper or advisable under applicable Law or otherwise to consummate andmake effective the transactions contemplated by this Agreement and the Ancillary Agreements,including to use commercially reasonable efforts to obtain all necessary waivers, consents andapprovals and effecting all necessary registrations and filings, including all necessary waivers,consents and approvals from customers and other parties.  Without limiting the generality of theprevious sentence, the Parties shall, and shall cause their Affiliates to, (i) use reasonable bestefforts to obtain from Governmental Authorities all consents, approvals, authorizations,qualifications and orders as are necessary for the consummation of the transactions contemplatedby this Agreement and the Ancillary Agreements, as promptly as practicable, and in any eventprior to the Outside Date; (ii) promptly, and in no event later than the fifth (5th) Business Dayfollowing the date hereof, make all necessary filings, and thereafter make any other requiredsubmissions, with respect to this Agreement required under the HSR Act or any other applicableLaw, including any other Antitrust Law; (iii) use reasonable best efforts to comply at the earliestpracticable date with any request under the HSR Act, or other Antitrust Law, for additionalinformation, documents or other materials received by each of them or any of their respectiveSubsidiaries from the Federal Trade Commission, the Antitrust Division of the United StatesDepartment of Justice or any other Governmental Authority in respect of such filings(collectively, an “Antitrust Authority”); (iv) cooperate with each other in connection with anysuch filing or request (including, to the extent permitted by applicable Law, providing copies ofall such documents to the non-filing parties prior to filing and considering all reasonableadditions, deletions or changes suggested in connection therewith) and in connection withresolving any investigation or other inquiry of any of the Antitrust Authorities under the HSRAct or Foreign Competition Law with respect to any such filing; (v) not extend any waitingperiod under the HSR Act or enter into any agreement with an Antitrust Authority not toconsummate the transactions contemplated hereby; (vi) defend and resolve any investigation orother inquiry of any Governmental Authority under all applicable Laws, including by defendingagainst and contesting administratively and in court any litigation or adverse determination1 Note to Draft: HSR, Foreign Competition Laws filings remain subject to further consideration.Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 63 of 85



initiated or made by a Governmental Authority under applicable Law.  This Section 6.5(a) doesnot apply with respect to Taxes.(b) Each of the Parties shall promptly notify the other Parties of any materialcommunication it or any of its Affiliates receives from any Governmental Authority relating tothe matters that are the subject of this Agreement and, subject to applicable Law, if practicable,permit the other Parties to review in advance any proposed communication by such Party to anyGovernmental Authority and consider in good faith and incorporate the other Parties’ reasonablecomments.  No Party shall agree to participate in any substantive meeting or discussion with anyGovernmental Authority in respect of any filings, investigation or other inquiry unless it consultswith the other Parties in advance and, to the extent permitted by such Governmental Authority,gives the other Parties the opportunity to attend and participate at such meeting.  The Parties willcoordinate and cooperate fully with each other in exchanging such information and providingsuch assistance as the other Parties may reasonably request in connection with the foregoing andin seeking early termination of any applicable waiting periods, including under the HSR Act.Subject to applicable Law, the Parties will provide each other with copies of all correspondence,filings or communications between them or any of their Representatives, on the one hand, andany Governmental Authority or members of its staff, on the other hand, with respect to thisAgreement and the transactions contemplated hereby.  This Section 6.5(b) does not apply withrespect to Taxes.(c) In furtherance, and without limiting any, of the covenants and agreementsunder Section 6.5(a) and Section 6.5(b), each Party shall, and shall cause its Affiliates to, take allactions necessary, proper or advisable to (i) avoid or eliminate each and every impediment thatmay be asserted by a Governmental Authority related to any filings or consents contemplated bythis Section 6.5, as soon as practicable and (ii) to enable the Closing to occur as soon aspracticable and in any event prior to the Outside Date, in each case, which actions shall include(1) proposing, negotiating, committing to and effecting, by consent decree, hold separate order,settlement or otherwise, the sale, divestiture, licensing or disposition of any assets or businessesof the Buyer or its Affiliates (including, after the Closing, the Transferred Subsidiaries), (2)terminating existing relationships, contractual rights or obligations of the Buyer or its Affiliates(including, after the Closing, the Transferred Subsidiaries), (3) agreeing to any limitation on theconduct of the Buyer or its Affiliates (including, after the Closing, the Transferred Subsidiaries),(4) taking any other action as may be required by a Governmental Authority in order to obtainany consent thereof that is necessary, appropriate or advisable to consummate the Closing oravoiding the entry of, or having vacated, lifted, dissolved, reversed or overturned LegalRestraint, in each case, as soon as possible (each of the actions described in the foregoingclauses (1)–(4), a “Regulatory Concession”).  Notwithstanding the foregoing, nothing in thisAgreement shall require, or be construed to require, the Buyer or its Affiliates (including, afterthe Closing, the Transferred Subsidiaries), to make or agree to any Regulatory Concession, to theextent that it, individually or in the aggregate, would reasonably be expected to have a materialadverse effect on the Buyer or its Affiliates, the Transferred Subsidiaries or the Business.(d) From time to time, whether at or following the Closing, the Sellers and theBuyer shall execute, acknowledge and deliver all such further conveyances, notices, assumptionsand releases and such other instruments, and shall take such further actions, as may be necessaryor appropriate to vest in the Buyer all the right, title, and interest in, to or under the Transferred57US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 64 of 85



Assets, to provide the Buyer and the Sellers all rights and obligations to which they are entitledand subject pursuant to this Agreement and the Ancillary Agreements, and to otherwise makeeffective as promptly as practicable the transactions contemplated by this Agreement and theAncillary Agreements.  Each of the Parties will use its commercially reasonable efforts to causeall of the obligations imposed upon it in this Agreement to be duly complied with and to causeall conditions precedent to such obligations to be satisfied.(e) The Sellers and the Buyer shall cooperate with each other and, aspromptly as practicable after the date of this Agreement use reasonable best efforts to obtain thetransfer or reissuance to the Buyer of all Environmental Permits necessary to lawfully own andoperate the Business and Transferred Assets.  The Parties shall use reasonable best efforts torespond promptly to any requests for additional information made by such agencies, use theirrespective commercially reasonable efforts to participate in any hearings, settlement proceedingsor other proceedings ordered with respect to applications to transfer or reissue suchEnvironmental Permits, and use respective reasonable best efforts to cause regulatory approvalto be obtained as soon as practicable after the date of filing.  Each Party will bear its costs of thepreparation and review of any such filing.  The Sellers and the Buyer shall have the right toreview in advance all characterizations of the information relating to the transactionscontemplated by this Agreement which appear in any filings to transfer the EnvironmentalPermits and the filing Party shall consider in good faith any revisions reasonably requested bythe non-filing Party.Section 6.6 Refunds and Remittances.(a) After the Closing: (i) if the Sellers or any of their Affiliates receive anyrefund or other amount that is a Transferred Asset or is otherwise properly due and owing to theBuyer in accordance with the terms of this Agreement, the Sellers promptly shall remit, or shallcause to be remitted, such amount to the Buyer and (ii) if the Buyer or any of its Affiliatesreceive any refund or other amount that is an Excluded Asset or is otherwise properly due andowing to the Sellers or any of their Affiliates in accordance with the terms of this Agreement, theBuyer promptly shall remit, or shall cause to be remitted, such amount to the Sellers.(b) In the event that, from and after the Closing, (i) Sellers or any of theirAffiliates have retained ownership of a Transferred Asset as contemplated by this Agreement,then, for no additional consideration to the Sellers or any of their Affiliates, the Sellers shall, andshall cause their controlled Affiliates to, convey, assign or transfer promptly such TransferredAsset to the Buyer or its designees, and the Parties shall execute all other documents andinstruments, and take all other lawful actions reasonably requested, in order to assign andtransfer such Transferred Asset to the Buyer or its designees or (ii) any Excluded Asset has beenconveyed to or is received by the Buyer, then, without any consideration payable to the Buyer orany of its Affiliates, the Buyer shall convey, assign or transfer promptly such Excluded Asset tothe Sellers, and the Parties shall execute all other documents and instruments, and take all otherlawful actions reasonably requested, in order to assign and transfer such Excluded Asset toSellers or their designees. To the extent that Buyer receives any mail or packages addressed toSellers not relating to the Transferred Assets or the Assumed Liabilities, Buyer shall promptlydeliver such mail or packages to Sellers. To the extent Sellers receive any mail or packages58US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 65 of 85



addressed to Sellers but relating to the Transferred Assets or the Assumed Liabilities, Sellersshall promptly deliver such mail or packages to Buyer.Section 6.7 Public Announcements.  From and after the date hereof, the Partiesshall consult with each other before making any press release or otherwise making any publicstatements with respect to this Agreement or the transactions contemplated hereby, and neitherthe Buyer nor the Sellers shall make any press release or any public statement prior to obtainingSeller Parent’s (in the case of the Buyer) or the Buyer’s (in the case of the Sellers) writtenapproval, which approval shall not be unreasonably withheld, conditioned or delayed, except thatno such approval shall be necessary to the extent disclosure is made in any filing made to anycourt or may be required by applicable Law or by the Bankruptcy Court in connection with thisAgreement; provided, that the Party intending to make such release shall use commerciallyreasonable efforts consistent with such applicable Law or Bankruptcy Court requirement toconsult with the other Party with respect to the text thereof; provided, further, that nothing in thisAgreement shall restrict or prohibit Sellers or the Transferred Subsidiaries from (i) making anyannouncement to their respective employees to the extent Sellers determine in good faith thatsuch announcement is necessary or advisable or (ii) communicating with customers and otherbusiness relations in the Ordinary Course of Business.Section 6.8 Name Change.  The Sellers shall, as promptly as practicable (butin no event later than forty-five (45) days) after the Closing, cease using and displaying anyTrademarks set forth in Section 6.8 of the Disclosure Schedules, and in accordance with suchrequirement, the Sellers shall use commercially reasonable efforts to, no later than thirty (30)days after the Closing, legally change their corporate and business names (to the extent suchnames include such Trademarks or a confusingly similar Trademarks) to names that are notconfusingly similar to such Trademarks, and file notices of such name changes with theBankruptcy Court.  Under no circumstance shall the Sellers, after the Closing, use or otherwiseexploit the Trademarks included in the Transferred Assets or any other indicia confusinglysimilar to the Trademarks included in the Transferred Assets, Copyrights included in theTransferred Assets, or any work substantially similar to the Copyrights included in theTransferred Assets, as a source identifier in connection with any Seller product, service orcorporate, business or domain name.  Notwithstanding the foregoing, the Sellers are notprohibited from using the Trademarks for non-trademark uses, including to factually describetheir prior ownership of the Business, for internal business purposes, records and other historicalor archived documents containing or referencing such Trademarks or in a manner that constitutesfair use under applicable Law. Any inadvertent non-permitted use of any Trademarks included inthe Transferred Assets by Sellers after Closing shall not be a breach of this Section 6.8, providedthat within thirty (30) days of Buyer discovering or becoming aware of such use, Sellers, or itsAffiliate or sublicensee, as applicable, ceases such use or removes such Trademarks from suchmaterials or destroys the applicable materials.Section 6.9 Assumed Liabilities; Adequate Assurance of Future Performance.The Buyer will use commercially reasonable actions to provide the evidence required toestablish that the Buyer can provide adequate assurance of future performance of the TransferredContracts, including such affidavits, non-confidential financial information and other documents59US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 66 of 85



or information as may be necessary or desirable for filing with the Bankruptcy Court and makingthe Buyer’s Representatives available to testify before the Bankruptcy Court.Section 6.10 Sale Free and Clear.  The Sellers acknowledge and agree, and theSale Order shall be drafted to provide, without limitation, that, (a) on the Closing Date andconcurrently with the Closing, all then existing Encumbrances against or created by the Sellers,any of their Affiliates, or the bankruptcy estate, to the fullest extent permitted by Section 363 ofthe Bankruptcy Code, shall be fully released from and with respect to the Transferred Assets and(b) the Buyer is not a successor to any Seller or the bankruptcy estate by reason of any theory oflaw or equity, and the Buyer shall not assume or in any way be responsible for any Liability ofthe Sellers, any of their Affiliates and/or the bankruptcy estate, except as expressly provided inthis Agreement.  On the Closing Date, the Transferred Assets and Transferred Stock shall betransferred to the Buyer free and clear of all Encumbrances (other than Permitted Encumbrances)to the fullest extent permitted by Section 363 of the Bankruptcy Code.Section 6.11 Intellectual Property Registrations.  Upon the reasonable andspecific request of Buyer, which shall be made no later than five (5) Business Days prior to theClosing Date, the Sellers shall use commercially reasonable efforts to effect the necessarychange of ownership and recordals, effective as of the Closing Date, with all patent, trademark,and copyright offices and domain name registrars and other similar authorities (i) whereIntellectual Property included in the Transferred Assets is still recorded in the name of legalpredecessors of any Seller or any Person other than a Seller or (ii) where, to the Knowledge ofthe Sellers, the relevant recordals of the patent, copyright, and trademark offices, and domainname registrars, and other similar authorities, with respect to any Seller’s Intellectual Property,are materially incorrect for any other reason.Section 6.12 Contact with Customers and Suppliers.  From the date hereof untilthe earlier to occur of the Closing and the date that this Agreement is validly terminated, Buyershall not, and shall cause its Affiliates and Representatives not to, contact or communicate withthe employees (other than the employees identified on Section 6.12 of the Disclosure Schedules),customers, potential customers or suppliers of the Business or any other Person having abusiness relationship with the Business concerning the Business or the transactions contemplatedhereby without the prior written consent of Seller Parent, which will not be unreasonablywithheld, delayed or conditioned.Section 6.13 Resignation of Directors and Officers.  The Sellers shall usecommercially reasonable efforts to cause the officers and directors of the TransferredSubsidiaries identified by Buyer to Sellers prior to signing to deliver customary resignationletters effective as of the Closing.Section 6.14 Disclosure Schedules and Ancillary Agreements.  The Sellers andthe Buyer shall work expeditiously and in good faith to finalize the Disclosure Schedules, theAssignment Agreement, the Assignment of Leases and the IP Assignment Agreement, each in aform that is reasonably acceptable to each of Seller Parent and the Buyer as soon as reasonablypracticable and in any event prior to the Bidding Procedures Order Date (as definedbelow).11:59 p.m. New York Time on May 22, 2020.60US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 67 of 85



ARTICLE VII.TAX MATTERSSection 7.1 Transfer Taxes.  Any and all sales, harmonized sales, use, propertytransfer or gains, real estate or land transfer or gains, documentary, stamp, registration,recording, filing, goods and services or other similar Taxes payable solely as a result of the saleor transfer of the Transferred Stock or the Transferred Assets and the assumption of theAssumed Liabilities pursuant to this Agreement (“Transfer Taxes”) shall (to the extent notsubject to an exemption under the Bankruptcy Code) be borne 50% by the Sellers and 50% bythe Buyer.  The Sellers and the Buyer shall use commercially reasonable efforts and cooperate ingood faith to mitigate, reduce, or eliminate any such Transfer Taxes, and shall each sign and file(or cause its respective Affiliates to sign and file) all documentation with the relevantGovernmental Authority relating to such Transfer Taxes as it may be required to sign or fileunder applicable Law.  The Sellers shall prepare and file all necessary Tax Returns or otherdocuments with respect thereto and shall promptly provide a copy of any such Tax Returns orother documents to the Buyer.Section 7.2 Tax Cooperation.  The Buyer and the Sellers agree to furnish orcause to be furnished to each other, upon reasonable request, as promptly as practicable, suchinformation (including access to books and records relating to Taxes) and assistance relating tothe Business, the Transferred Subsidiaries, the Transferred Assets and the Assumed Liabilities asis reasonably necessary for determining any Liability for Taxes, the filing of all Tax Returns, themaking of any election relating to Taxes, the preparation for any audit by any GovernmentalAuthority and the prosecution or defense of any claim, suit or proceeding relating to any Tax;provided, however, that the Buyer shall not be required to disclose the contents of its TaxReturns to any Person.  Any reasonable expenses incurred in furnishing such information orassistance pursuant to this Section 7.2 shall be borne by the Party requesting it.Section 7.3 Tax Returns / Tax Elections. After the Closing, with respect toTax Returns of the Transferred Subsidiaries for tax periods (i) ending on or prior to the ClosingDate or (ii) that are Straddle Periods (in each case, (i) and (ii), “Seller Returns”), Buyer shallprepare such Seller Returns in accordance with applicable Law.  The Buyer shall provide theSellers with draft Seller Returns with respect to income Taxes for review and comment on orbefore twenty (20) days prior to the due date for such Seller Returns and Buyer shall consider theSellers’ comments in good faith.  No election under Section 338 or 336 of the Code shall be filedwith respect to the purchase of the Transferred Subsidiaries.Section 7.4 Allocations. With respect to a Straddle Period, Taxes and Taxliabilities with respect to the income, property or operations of the Business, Transferred Assetsor Transferred Subsidiaries shall be apportioned between the period ending on and including theClosing Date and the period beginning after the Closing Date as follows: (i) in the case of Taxesother than income, sales and use and withholding Taxes, on a per-diem basis, and (ii) in the caseof income, sales and use and withholding Taxes, as determined based on a closing of the booksof the relevant entity on the Closing Date.Section 7.5 Bulk Sales.  Notwithstanding any other provisions in thisAgreement, the Buyer and the Sellers hereby waive compliance with all “bulk sales,” “bulk61US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 68 of 85



transfer” and similar Laws that may be applicable with respect to the sale and transfer of any orall of the Transferred Assets to the Buyer.ARTICLE VIII.CONDITIONS TO CLOSINGSection 8.1 General Conditions.  The respective obligations of the Buyer andthe Sellers to consummate the transactions contemplated by this Agreement shall be subject tothe satisfaction, at or prior to the Closing, of each of the following conditions, any of which may,to the extent permitted by applicable Law, be waived in writing by each of the Buyer and SellerParent in its sole discretion (provided that such waiver shall only be effective as to theobligations of such Party):(a) No Governmental Authority shall have enacted, issued, promulgated,enforced or entered any Law or Order (whether temporary, preliminary or permanent) thatenjoins, restrains, makes illegal or otherwise prohibits the consummation of the transactionscontemplated by this Agreement or the Ancillary Agreements (any such Law or Order, a “LegalRestraint”). (b) Any waiting period (and any extension thereof) under the HSR Act or anyother Antitrust Law applicable to the transactions contemplated by this Agreement and theAncillary Agreements shall have expired or shall have been terminated or the necessaryclearance thereunder shall have been received and shall remain in full force and effect.Section 8.2 Conditions to Obligations of the Sellers.  The obligations of theSellers to consummate the transactions contemplated by this Agreement shall be subject to thesatisfaction, at or prior to the Closing, of each of the following conditions, any of which may bewaived in writing by Seller Parent in its sole discretion:(a) Representations and Warranties.(i) The representations and warranties of the Buyer set forth inSection 4.1, Section 4.2, Section 4.3(a) and Section 4.5 (the “Buyer FundamentalRepresentations”) shall be true and correct in all respects as of date when made and as of theClosing Date (other than in the case of Buyer Fundamental Representations that are made as of aspecified date, which representations and warranties shall be true and correct in all respects as ofsuch specified date); (ii) The representations and warranties of the Buyer contained in thisAgreement (other than the Buyer Fundamental Representations) shall be true and correct as ofthe date when made and as of the Closing Date (other than in the case of representations andwarranties that are made as of a specified date, which representations and warranties shall betrue and correct in all material respects as of such specified date), without giving effect to anylimitation or qualification by a materiality standard (including “in all material respects,”“material” or “Buyer Material Adverse Effect”) set forth therein, except for such failures to betrue and correct that do not have or would not reasonably be expected to have, individually or inthe aggregate, a Buyer Material Adverse Effect.62US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 69 of 85



(b) The Buyer shall have, in all material respects, performed all obligationsand agreements and complied with all covenants and conditions required by this Agreement tobe performed or complied with by it prior to or at the Closing.(c) The Sellers shall have received the deliverables listed in Section 2.8(c).(d) The Bankruptcy Court shall have entered the Sale Order and the SaleOrder shall be a Final Order.(e) The Bankruptcy Court shall have approved and authorized the Buyer’sability, pursuant to Section 363(k) of the Bankruptcy Code, to credit bid the Credit Bid Amountin satisfaction of the Purchase Price set forth in Section 2.7.Section 8.3 Conditions to Obligations of the Buyer.  The obligations of theBuyer to consummate the transactions contemplated by this Agreement shall be subject to thesatisfaction, at or prior to the Closing, of each of the following conditions, any of which may bewaived in writing by the Buyer in its sole discretion:(a) Representations and Warranties.(i) Each Fundamental Representation shall be true and correct in allrespects as of the date when made and as of the Closing Date (other than in the case ofFundamental Representations that are made as of a specified date, which FundamentalRepresentations shall be true and correct in all respects as of such specified date).(ii) The representations and warranties of the Sellers contained in thisAgreement (other than the Fundamental Representations) shall be true and correct as of the datewhen made and as of the Closing Date (other than in the case of representations and warrantiesthat are made as of a specified date, which representations and warranties shall be true andcorrect as of such specified date), without giving effect to any limitation or qualification by amateriality standard (including “in all material respects,” “material” or “Material AdverseEffect”) set forth therein, except for such failures to be true and correct that do not have aMaterial Adverse Effect.(b) The Sellers shall have, in all material respects, performed all obligationsand agreements and complied with all covenants and conditions required by this Agreement tobe performed or complied with by them prior to or at the Closing.(c) The Buyer shall have received the deliverables listed in Section 2.8(b).(d) A “Termination Date” (as defined in the DIP Credit Agreement) shall nothave occurred and the indebtedness outstanding under the DIP Credit Agreement shall not haveotherwise been paid off.(e) The Bankruptcy Court shall have approved and authorized the Buyer’sability, pursuant to Section 363(k) of the Bankruptcy Code, to credit bid the Credit Bid Amountin satisfaction of a portion of the Purchase Price as set forth in Section 2.7.63US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 70 of 85



(f) The Bankruptcy Court shall have entered the Sale Order and the SaleOrder shall be a non-appealable Final Order.(g) Sellers shall have delivered to Buyer the consents listed on Schedule8.3(g) hereof. ARTICLE IX.TERMINATIONSection 9.1 Termination.  This Agreement may be terminated at any time priorto the Closing:(a) by mutual written consent of the Buyer and Seller Parent;(b) either Seller Parent or the Buyer, if:(i) a Legal Restraint is in effect that has become final andnonappealable; provided that no Party may terminate this Agreement pursuant to this Section9.1(b)(i) unless it has complied in all material respects with Section 6.5;(ii) any Seller enters into a definitive agreement with respect to anAlternative Transaction because the Buyer is not the Successful Bidder at the Auction; provided,however, that if the Buyer is the Back-Up Bidder, then the Buyer may not terminate thisAgreement pursuant to this Section 9.1(b)(ii) for a period of twenty-eight (28) days from theentry of an Order of the Bankruptcy Court approving such definitive agreement and thetransactions contemplated thereby (for the avoidance of doubt, nothing in this Section 9.1(b)(ii)shall restrict the ability of the Buyer to terminate this Agreement in accordance with any otherprovision of this Agreement);(iii) if (i) any Seller enters into one or more Alternative Transactionswith one or more Persons other than Buyer or (ii) the Bankruptcy Court approves an AlternativeTransaction other than with the Buyer;(iv) the Closing shall not have occurred on or before the date that isninety (90) days from the date hereof (the “Outside Date”); provided that the right to terminatethis Agreement under this Section 9.1(b)(iv) shall not be available to any Party if such Party isthen in material breach of this Agreement that is the cause of the failure of the Closing to occurprior to such date; provided, further, that the right to terminate this Agreement pursuant to thisSection 9.1(b)(iv) shall not be available to any Party in the event that the other Party or Partieshave initiated proceedings prior to the Outside Date to specifically enforce this Agreement whichsuch proceedings are still pending;(v) all of the Disclosure Schedules, the Assignment Agreement, theAssignment of Leases and the IP Assignment Agreement are not finalized in a form that isreasonably acceptable to each of Seller Parent and the Buyer by the day prior to the BiddingProcedures Order Date.11:59 p.m. New York Time on May 22, 2020.64US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 71 of 85



(c) by the Buyer, if:(i) the Buyer is not in material breach of this Agreement such that theconditions in Section 8.2(a) or Section 8.2(b) would not be satisfied, and the Sellers breach orfail to perform in any respect any of their representations, warranties or covenants contained inthis Agreement and such breach or failure to perform (1) would give rise to the failure of acondition set forth in Section 8.3(a) or Section 8.3(b) and (2) cannot be or has not been curedbefore the earlier to occur of (A) thirty (30) days following delivery of written notice of suchbreach or failure to perform and (B) one (1) day prior to the Outside Date;(ii) if the Bankruptcy Case is dismissed or converted to a case underchapter 7 of the Bankruptcy Code, and neither such dismissal nor conversion expresslycontemplate the transactions provided for in this Agreement;(iii) there shall have occurred any event, change, condition, occurrenceor effect that has, or would reasonably be expected to have, individually or in the aggregate, aMaterial Adverse Effect and such Material Adverse Effect shall not have been cured within three(3) Business Days (A) of written notice from the Buyer to Sellers of such Material AdverseEffect or (B) of written notice to the Buyer pursuant to Section 6.3;(iv) the Sellers publicly announce any plan of reorganization or plan ofliquidation or support any such plan filed by any third party, other than any such transactionrelated to the wind down of the Sellers and that would not prevent or materially delay theClosing from occurring in accordance with the terms of this Agreement;(v) for any reason (including an Order of the Bankruptcy Court), theBuyer is legally prohibited, pursuant to Section 363(k) of the Bankruptcy Code or otherwise, to(a) credit bid up to the full Credit Bid Amount in satisfaction of a portion of the Purchase Priceas set forth in Section 2.7, or (b) to increase the Credit Bid Amount up to the full amount of theindebtedness under the Prepetition Notes in connection with the Auction;(vi) a “Termination Date” (as defined in the DIP Credit Agreement)occurs and has not been waived or the indebtedness outstanding under the DIP Credit Agreementis otherwise paid off; (vii) the Interim Financing Order (as defined in the DIP CreditAgreement), in form and substance satisfactory to the Requisite Lenders in their sole discretion,has not been entered within three (3) days of the Petition Date;(viii) the Final Financing Order (as defined in the DIP CreditAgreement), in form and substance satisfactory to the Requisite Lenders in their sole discretion,has not been entered within thirty (30) days of the Petition Dateon or before June 5, 2020;(ix) the Bidding Procedures Motion (as defined in the DIP CreditAgreement), in form and substance satisfactory to the Requisite Lenders in their sole discretion,has not been filed on the Petition Date; 65US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 72 of 85



(x) the Bidding Procedure Order (as defined in the DIP CreditAgreement), in form and substance satisfactory to the Requisite Lenders in their sole discretion,has not been entered within fourteen (14) days of the Petition Dateon or before May 21, 2020(such date, the “Bidding Procedures Order Date”);(xi) the bid deadline set forth in the Bidding Procedures Order (asdefined in the DIP Credit Agreement) has not occurred within ten (10) days ofon or before June1, 2020, unless extended by the Sellers in accordance with the Bidding Procedures Order Date;(xii) if qualifying bids are received in accordance with the BiddingProcedures Order (as defined in the DIP Credit Agreement), an auction has not been conductedwithin eleven (11) days of the Bidding Procedures Order Dateon or before June 2, 2020;(xiii) the Sale Hearing is not held on or before June 25, 2020, or if theSale Hearing is delayed due to the Bankruptcy Court’s unavailability, the next Business Day onwhich the Bankruptcy Court is available;(xiv) the entry of an order authorizing the sale to a successful bidder inaccordance with the Bidding Procedures Order (as defined in the DIP Credit Agreement) has notbeen entered within thirteen (13) days of the Bidding Procedures Order Dateon or before June 5,2020; (xv) the closing of an Acceptable Sale (as defined in the DIP CreditAgreement) has not occurred within forty-four (44) days of the Petition Date; or(xvi) the Sellers withdraw or seek authority to withdraw the SaleMotion;; provided, that if any of the milestone dates set forth in Sections 9.1(c)(vii) through (xv) occurson a day that is not a Business Day, then such date shall be deemed to be the following BusinessDay; provided, further, that Buyer shall not have the right to terminate this Agreement pursuantto any of Sections 9.1(c)(vii) through (xv) unless Buyer delivers written notice to Sellers that itintends to terminate this Agreement within five (5) Business Days following the applicable dateset forth in such subclause; provided, further, that Buyer shall not have the right to terminate thisAgreement pursuant to any of Sections 9.1(c)(vii) through (xv) if the action or inaction of Buyeror any of its Affiliates is the primary cause of the failure of the applicable milestones to occur onor prior to the applicable dates.(d) by Seller Parent, if:(i) the Sellers are not in material breach of this Agreement such thatthe conditions in Section 8.3(a) or Section 8.3(b) would not be satisfied, and the Buyer breachesor fails to perform in any respect any of its representations, warranties or covenants contained inthis Agreement and such breach or failure to perform (1) would give rise to the failure of acondition set forth in Section 8.2(a) or Section 8.2(b) and (2) cannot be or has not been curedbefore the earlier to occur of (A) thirty (30) days following delivery of written notice of suchbreach or failure to perform and (B) one (1) day prior to the Outside Date;66US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 73 of 85



(ii) (1) the Buyer’s conditions to Closing set forth in Section 8.1 andSection 8.3 have been satisfied (or waived by the Buyer), other than those conditions that bytheir nature can only be satisfied at the Closing, (2) the Buyer shall have failed to consummatethe Closing on or prior to the date that is three (3) Business Days following the day the Closingwas required to occur under Section 2.8(a) and (3) on or after such date, the Sellers haveconfirmed in a written notice to the Buyer that they are ready, willing and able to consummatethe transactions contemplated by this Agreement and that Sellers’ conditions to Closing set forthin Section 8.1 and Section 8.2 have been satisfied (or waived by the Sellers), other than thoseconditions that by their nature can only be satisfied at the Closing; or(iii) any Seller or the board of directors, board of managers or similargoverning body of any Seller determines that proceeding with the transactions contemplated bythis Agreement or failing to terminate this Agreement would be inconsistent with its or suchPerson’s or body’s fiduciary duties.The Party seeking to terminate this Agreement pursuant to this Section 9.1 (other thanSection 9.1(a)) shall, if such Party is Seller Parent, give prompt written notice of suchtermination to the Buyer, and if such Party is the Buyer, give prompt written notice of suchtermination to the Sellers.Section 9.2 Effect of Termination. In the event of termination of thisAgreement as provided in Section 9.1, this Agreement shall forthwith become void and thereshall be no liability on the part of any Party except (i) for the provisions of Article V(Bankruptcy Court Matters), (Section 6.7 (Public Announcements), Section 10.4 (Fees andExpenses), Section 10.8 (Notices), Section 10.11 (Parties in Interest), Section 10.12 (GoverningLaw), Section 10.13 (Submission to Jurisdiction) and this Article IX and (ii) that no suchtermination shall relieve any Party from liability for any willful and material breach of thisAgreement. ARTICLE X.GENERAL PROVISIONSSection 10.1 Nonsurvival of Representations, Warranties and Covenants.  Therespective representations, warranties and covenants of the Sellers and the Buyer contained inthis Agreement, any other document contemplated hereby or in any certificate delivered pursuanthereto or thereto shall terminate at, and not survive, the Closing; provided that this Section 10.1shall not limit (i) any covenant or agreement of the Parties to the extent that its terms requireperformance after the Closing or (ii) any rights or remedies of any Person for breach of any suchsurviving covenant or agreement.Section 10.2 Control of Attorney-Client and All Other Privileges.(a) Buyer and all of its Affiliates agree that all privileged communicationsbetween or among Sellers or any of their Affiliates and any legal counsel or restructuring advisorto Sellers or any of their Affiliates (including, White & Case LLP, Fox Rothschild LLP and anyother lawyer representing Sellers or any of their Affiliates) shall not be acquired by Buyer andshall remain privileged and fully owned by Sellers and their Affiliates from and after the Closing67US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 74 of 85



except as otherwise provided in this Agreement. For the period immediately prior to the Closing,the attorney-client and all other privileges available to Sellers and their Affiliates shall remainprivileged and the expectation of client confidence belongs to, and shall remain controlled by,Sellers and will not pass to or be claimed by Buyer or its Affiliates.  Any disclosure of privilegedmaterials or communications shall be agreed as between Buyer and Sellers to be inadvertent andin good faith mistake, and Buyer agrees to promptly transfer and deliver all privilegeddocuments and communications relating to Sellers or their Affiliates to Sellers in the event anysuch privileged documents are discovered after the Closing.(b) Sellers agree that Sellers shall protect and shall not waive any attorney-client and other legal privileges available to Sellers and their Affiliates, and Sellers agree thatSellers will make efforts that are satisfactory to Buyer in its reasonable discretion to ensure thatany such attorney-client and other legal privileges are protected and not waived notwithstandingthe dissolution of any of the Sellers after Closing.  This Section 10.2(b) is subject to compliancewith the covenant set forth in Section 10.2(a).(c) Notwithstanding any other provision of this Agreement, the covenants setforth in Section 10.2(b) shall survive the Closing in accordance with the full performance oftheir terms. Section 10.3 Disclaimers.(a) To the extent required by applicable Laws to be operative, the disclaimersof certain warranties contained in this Section 10.3 are “conspicuous disclaimers” for purposesof any applicable Laws.(b) EXCEPT FOR THE REPRESENTATIONS AND WARRANTIESOF SELLERS EXPRESSLY SET FORTH IN ARTICLE III (AS MODIFIED ORQUALIFIED BY THE DISCLOSURE SCHEDULES HERETO OR OTHERWISE ASPROVIDED HEREIN), (I) NONE OF THE SELLERS, ANY SUBSIDIARY OF SELLERSNOR ANY OTHER PERSON MAKE ANY REPRESENTATIONS OR WARRANTIES,EXPRESS, STATUTORY OR IMPLIED OR OTHERWISE, WITH RESPECT TO, ORIN RELATION TO, ANY OF THE ASSETS OR THE TRANSACTIONSCONTEMPLATED BY THIS AGREEMENT, AND BUYER EXPRESSLY WAIVES ANDACKNOWLEDGES THAT NONE OF THE SELLERS, ANY SUBSIDIARY OFSELLERS NOR ANY OTHER PERSON MAKE ANY SUCH WARRANTY ORREPRESENTATION, AND BUYER IS NOT RELYING ON ANY SUCH WARRANTYOR REPRESENTATION, (II) EACH SELLER, ON BEHALF OF ITSELF AND ITSSUBSIDIARIES, EXPRESSLY DISCLAIMS ALL LIABILITY AND RESPONSIBILITYFOR ANY REPRESENTATION, WARRANTY, STATEMENT OR INFORMATIONMADE OR COMMUNICATED (ORALLY, IN WRITING OR OTHERWISE) TOBUYER OR ANY OF ITS AFFILIATES, EMPLOYEES, AGENTS, CONSULTANTS ORREPRESENTATIVES (INCLUDING ANY STATEMENT, OPINION, INFORMATION,PROJECTION OR ADVICE THAT MAY HAVE BEEN PROVIDED TO BUYER BYANY OFFICER, DIRECTOR, EMPLOYEE, AGENT, CONSULTANT,REPRESENTATIVE OR ADVISOR OF EACH SELLER OR ANY OF ITSRESPECTIVE AFFILIATES) AND (III) ALL PROPERTIES INCLUDED IN THE68US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 75 of 85



TRANSFERRED ASSETS WILL BE CONVEYED BY SELLERS OR THEAPPLICABLE ASSET SELLER AND ACCEPTED BY BUYER PRECISELY ANDONLY AS IS, WHERE IS, AND WITH ALL DEFECTS AND FAULTS WITHOUTRECOURSE AND WITHOUT WARRANTY (INCLUDING WITHOUT ANYWARRANTY OF TITLE). NOTHING CONTAINED HEREIN SHALL LIMIT BUYER’SABILITY TO MAKE A CLAIM AGAINST THE SELLERS FOR FRAUD.(c) EXCEPT FOR THE REPRESENTATIONS AND WARRANTIESOF SELLERS EXPRESSLY SET FORTH IN  ARTICLE III OF THIS AGREEMENT (ASMODIFIED OR QUALIFIED BY THE DISCLOSURE SCHEDULES HERETO OROTHERWISE AS PROVIDED HEREIN), BUYER ACKNOWLEDGES AND AGREESTHAT THE ASSET SELLERS ARE CONVEYING THE TRANSFERRED ASSETSWITHOUT REPRESENTATION OR WARRANTY, EITHER EXPRESS OR IMPLIEDAT COMMON LAW, BY STATUTE, OR OTHERWISE (ALL OF WHICH SELLERSHEREBY DISCLAIM), RELATING TO (I) TITLE, (II) THE MERCHANTABILITY,DESIGN, OR QUALITY OF THE TRANSFERRED ASSETS, (III) THE FITNESS OFTHE TRANSFERRED ASSETS FOR ANY PARTICULAR PURPOSE, (IV) THEABSENCE OF PATENT, LATENT OR REDHIBITORY VICES OR DEFECTS, (V) THEENVIRONMENTAL OR PHYSICAL CONDITION OF THE TRANSFERRED ASSETS(SURFACE AND SUBSURFACE) , ANY RELEASES OF HAZARDOUS MATERIALSOR ANY ENVIRONMENTAL OR HEALTH OR SAFETY MATTER, (VI)COMPLIANCE WITH APPLICABLE LAWS, INCLUDING ENVIRONMENTALLAWS, (VII) THE CONTENTS, CHARACTER OR NATURE OF ANY INFORMATIONMEMORANDUM OR MANAGEMENT PRESENTATION, (VIII) ANY ESTIMATES OFTHE VALUE OF THE TRANSFERRED ASSETS OR FUTURE REVENUESGENERATED BY THE TRANSFERRED ASSETS, (IX) CONTRACTUAL, ECONOMIC,FINANCIAL INFORMATION AND/OR OTHER DATA AND ANY RELATEDESTIMATIONS OR PROJECTIONS MADE IN SALE PRESENTATIONS ORMARKETING MATERIALS, (X) CONTINUED FINANCIAL VIABILITY, INCLUDINGPRESENT OR FUTURE VALUE OR ANTICIPATED INCOME OR PROFITS, (XI) THECONTENT, CHARACTER OR NATURE OF ANY INFORMATION MEMORANDUM,REPORTS, BROCHURES, CHARTS OR STATEMENTS PREPARED BY THIRDPARTIES, (XII) ANY OTHER MATERIALS OR INFORMATION THAT MAY HAVEBEEN MADE AVAILABLE OR COMMUNICATED TO BUYER OR ITS AFFILIATES,OR ITS OR THEIR EMPLOYEES, AGENTS, CONSULTANTS, REPRESENTATIVESOR ADVISORS IN CONNECTION WITH THE TRANSACTIONS CONTEMPLATEDBY THIS AGREEMENT OR ANY DISCUSSION OR PRESENTATION RELATINGTHERETO, (XIII) ANY IMPLIED OR EXPRESS WARRANTY OF FREEDOM FROMINTELLECTUAL PROPERTY INFRINGEMENT, MISAPPROPRIATION OR OTHERVIOLATION OR (XIV) ANY OTHER MATTER WHATSOEVER (INCLUDING THEACCURACY OR COMPLETENESS OF ANY INFORMATION PROVIDED TOBUYER), IT BEING EXPRESSLY UNDERSTOOD AND AGREED BY THE PARTIESTHAT BUYER WILL BE DEEMED TO BE OBTAINING THE TRANSFERREDASSETS IN THEIR PRESENT STATUS, CONDITION AND STATE OF REPAIR, “ASIS” AND “WHERE IS” WITH ALL FAULTS, INCLUDING WITH REGARD TO THEIRENVIRONMENTAL CONDITION, AND THAT BUYER HAS MADE OR CAUSED TOBE MADE SUCH INSPECTIONS AS BUYER DEEMS APPROPRIATE AND BUYER69US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 76 of 85



IRREVOCABLY WAIVES ANY AND ALL CLAIMS IT MAY HAVE AGAINSTSELLERS OR ANY AFFILIATE OF SELLERS ASSOCIATED WITH SAME,INCLUDING ANY CLAIMS FOR CONTRIBUTION OR OTHERWISE UNDERCERCLA OR ANY OTHER ENVIRONMENTAL LAW. NOTHING CONTAINEDHEREIN SHALL LIMIT BUYER’S ABILITY TO MAKE A CLAIM AGAINST THESELLERS FOR FRAUD.(d) NOTWITHSTANDING ANYTHING TO THE CONTRARY SETFORTH IN THIS AGREEMENT, THE PARTIES HERETO HEREBY AGREE THATFOR PURPOSES OF DETERMINING WHETHER A PARTY HAS A CLAIM FORFRAUD, SUCH CLAIM SHALL BE DETERMINED WITHOUT REGARD TO ANY OFTHE MATERIAL ADVERSE EFFECT QUALIFIERS SET FORTH IN THISAGREEMENT.Section 10.4 Fees and Expenses.  Except as otherwise provided herein(including Section 6.5 and Section 7.1), all fees and expenses incurred in connection with orrelated to this Agreement and the Ancillary Agreements and the transactions contemplatedhereby and thereby shall be paid by the Party incurring such fees or expenses, whether or notsuch transactions are consummated.Section 10.5 Amendment and Modification.  This Agreement may not beamended, modified or supplemented in any manner, whether by course of conduct or otherwise,except by an instrument in writing signed by Buyer and Seller Parent.Section 10.6 Waiver.  No failure or delay of any Party in exercising any right orremedy hereunder shall operate as a waiver thereof, nor shall any single or partial exercise ofany such right or power, or any abandonment or discontinuance of steps to enforce such right orpower, or any course of conduct, preclude any other or further exercise thereof or the exercise ofany other right or power.  Any agreement on the part of any Party to any such waiver shall bevalid only if set forth in a written instrument executed and delivered by a duly authorized officeron behalf of such Party.Section 10.7 Notices.  All notices and other communications hereunder shall bein writing and shall be deemed duly given (a) on the date of delivery if delivered personally, (b)on the first Business Day following the date of dispatch if delivered utilizing a next-day serviceby a recognized next-day courier, (c) on the day of transmission if sent via email transmission tothe email address(es) given below and the sender does not receive a notice of such transmissionbeing undeliverable to such email address (with copies by recognized next-day courier orregistered or certified) or (d) on the earlier of confirmed receipt or the fifth (5th) Business Dayfollowing the date of mailing if delivered by registered or certified mail, return receipt requested,postage prepaid.  All notices hereunder shall be delivered to the addresses set forth below, orpursuant to such other instructions as may be designated in writing by the Party to receive suchnotice: (i) if to the Sellers, to:Techniplas, LLC 70US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 77 of 85



c/o FTI Consulting, Inc.227 West Monroe StreetSuite 900Chicago, IL, 60606United StatesAttention: Pete SmidtEmail: pete.smidt@fticonsulting.comwith a copy (which shall not constitute notice) to:White & Case LLP1221 Avenue of the AmericasNew York, NY 10020Attention: David TuretskyAndrew ZatzAdam CieplyEmail: david.turetsky@whitecase.comazatz@whitecase.com adam.cieply@whitecase.comandFox Rothschild LLP919 N. Market St., Suite 300P.O. Box 2323Wilmington DE 19899-2323Attention: Jeffrey M. SchlerfEmail: jschlerf@foxrothschild.com(ii) if to the Buyer, to:Techniplas Acquisition Co, LLCc/o [•]Arnold & Porter Kaye Scholer LLP250 West 55th StreetNew York, NY 10019[•][•][•]Attention: [•] Jonathan LevineEmail: [•] Lowell DashefskyEmail: jonathan.levine@arnoldporter.comlowell.dashefsky@arnoldporter.com71US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 78 of 85



with a copy (which shall not constitute notice) to:H.I.G. Capital Management, LLC1450 Brickell Avenue, 31st FloorMiami, FL 33131Attention: [•]Email: tax@higcapital.comandArnold & Porter Kaye Scholer LLP250 West 55th StreetNew York, NY 10019Attention: Jonathan LevineLowell DashefskyEmail: jonathan.levine@arnoldporter.comlowell.dashefsky@arnoldporter.comSection 10.8 Interpretation.  When a reference is made in this Agreement to aSection, Article, Exhibit or Schedule such reference shall be to a Section, Article, Exhibit orSchedule of this Agreement unless otherwise indicated.  The table of contents and headingscontained in this Agreement or in any Exhibit or Schedule are for convenience of referencepurposes only and shall not affect in any way the meaning or interpretation of this Agreement.All words used in this Agreement will be construed to be of such gender or number as thecircumstances require.  Any capitalized terms used in any Exhibit or Schedule but not otherwisedefined therein shall have the meaning as defined in this Agreement.  All Exhibits and Schedulesannexed hereto or referred to herein are hereby incorporated in and made a part of thisAgreement as if set forth herein.  The word “including” and words of similar import when usedin this Agreement will mean “including, without limitation,” unless otherwise specified.  Thewords “hereof,” “herein” and “hereunder” and words of similar import when used in thisAgreement shall refer to the Agreement as a whole and not to any particular provision in thisAgreement.  The term “or” is disjunctive and not exclusive.  The word “will” shall be construedto have the same meaning and effect as the word “shall.”  References to days mean calendar daysunless otherwise specified. The phrases “delivered” or “made available”, when used in thisAgreement, shall mean that the information referred to has been physically or electronicallydelivered to the relevant parties (including, in the case of “made available” to Buyer, materialthat has been posted, retained and thereby made available to Buyer through the on-line “dataroom” (virtual or otherwise) established by the Sellers and/or its Representatives). References to“the date hereof” shall mean “as of the date of this AgreementMay 6, 2020”.Section 10.9 Entire Agreement.  This Agreement (including the Exhibits andSchedules hereto) and the Ancillary Agreements constitute the entire agreement, and supersedeall prior written agreements, arrangements, communications and understandings and all prior andcontemporaneous oral agreements, arrangements, communications and understandings betweenthe Parties with respect to the subject matter hereof and thereof.  Neither this Agreement nor anyAncillary Agreement shall be deemed to contain or imply any restriction, covenant,representation, warranty, agreement or undertaking of any Party with respect to the transactions72US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 79 of 85



contemplated hereby or thereby other than those expressly set forth herein or therein or in anydocument required to be delivered hereunder or thereunder, and none shall be deemed to exist orbe inferred with respect to the subject matter hereof.Section 10.10 Parties in Interest.  This Agreement shall be binding upon andinure solely to the benefit of each Party, and nothing in this Agreement, express or implied, isintended to or shall confer upon any Person (including employees of the Sellers) other than theParties and their respective successors and permitted assigns any legal or equitable right, benefitor remedy of any nature whatsoever under or by reason of this Agreement.Section 10.11 Governing Law.  Except to the extent of the mandatory provisionsof the Bankruptcy Code, this Agreement and all disputes or controversies arising out of orrelating to this Agreement or the transactions contemplated hereby (in contract or tort) shall begoverned by, and construed in accordance with the internal Laws of the State of Delaware,without regard to the Laws of any other jurisdiction that might be applied because of theconflicts of laws principles of the State of DelawareSection 10.12 Submission to Jurisdiction.  Without limitation of any Party’s rightto appeal any Order of the Bankruptcy Court, (x) the Bankruptcy Court shall retain exclusivejurisdiction to enforce the terms of this Agreement and to decide any claims or disputes whichmay arise or result from, or be connected with, this Agreement, any breach or default hereunder,or the transactions contemplated hereby and (y) any and all claims relating to the foregoing shallbe filed and maintained only in the Bankruptcy Court, and the Parties hereby consent and submitto the exclusive jurisdiction and venue of the Bankruptcy Court and irrevocably waive thedefense of an inconvenient forum to the maintenance of any such Action or proceeding;provided, however, that, if the Bankruptcy Case is closed or declines jurisdiction, each of theParties irrevocably agrees that any Action or proceeding arising out of or relating to thisAgreement brought by another Party or its successors or assigns shall be heard and determined inthe Delaware Chancery Court and any Delaware state court to which an appeal from theDelaware Chancery Court may be validly taken (or, if the Delaware Chancery Court declinesjurisdiction over a particular matter, any state or federal court sitting in Delaware), and each ofthe Parties hereby irrevocably submits to the exclusive jurisdiction of the aforesaid courts foritself and with respect to its property, generally and unconditionally, with regard to any suchaction or proceeding arising out of or relating to this Agreement and the transactionscontemplated hereby.  Each of the Parties further agrees that notice as provided in Section 10.8shall constitute sufficient service of process and the Parties further waive any argument that suchservice is insufficient, without limiting any other manner of service permitted by Law. Nothingin this Agreement will affect the right of any Party to this Agreement to serve process in anyother matter permitted by Law. Each of the Parties hereby irrevocably and unconditionallywaives, and agrees not to assert, by way of motion or as a defense, counterclaim or otherwise, inany action or proceeding arising out of or relating to this Agreement or the transactionscontemplated hereby, (a) any claim that it is not personally subject to the jurisdiction of thecourts in Delaware as described herein for any reason, (b) that it or its property is exempt orimmune from jurisdiction of any such court or from any legal process commenced in such courts(whether through service of notice, attachment prior to judgment, attachment in aid of executionof judgment, execution of judgment or otherwise) and (c) that (i) the suit, action or proceeding inany such court is brought in an inconvenient forum, (ii) the venue of such suit, action or73US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 80 of 85



proceeding is improper or (iii) this Agreement, or the subject matter hereof, may not be enforcedin or by such courts.Section 10.13 Disclosure Generally.  Notwithstanding anything to the contrarycontained in the Disclosure Schedules or in this Agreement, the information and disclosurescontained in any Disclosure Schedule corresponding to a Section in Article III of this Agreementshall be deemed to be disclosed and incorporated by reference in any other Disclosure Schedulecorresponding to a Section in Article III of this Agreement as though fully set forth in suchDisclosure Schedule to the extent the applicability of such information and disclosure isreasonably apparent on its face.  The fact that any item of information is disclosed in anyDisclosure Schedule shall not be construed to be an admission by any Party to any third party ofany liability or obligation with respect thereto or to mean that such information is material orimmaterial or would have a Material Adverse Effect, within or outside of the Ordinary Course ofBusiness, or required to be disclosed by this Agreement.  Such information and the dollarthresholds set forth herein shall not be used as a basis for interpreting the terms “material” or“Material Adverse Effect” or other similar terms in this Agreement.  In addition, mattersreflected in the Disclosure Schedules are not necessarily limited to matters required by thisAgreement to be reflected in the Disclosure Schedules. Such additional matters are set forth forinformational purposes only and do not necessarily include other matters of a similar nature. Noinformation set forth in the Disclosure Schedules will be deemed to broaden in any way thescope of the Parties’ representations and warranties.  Any description of any agreement,document, instrument, plan, arrangement or other item set forth on any Disclosure Schedule is asummary only and is qualified in its entirety by the terms of such agreement, document,instrument, plan, arrangement or item, which terms will be deemed disclosed for all purposes ofthis Agreement. The information contained in this Agreement, in the Disclosure Schedules andExhibits hereto is disclosed solely for purposes of this Agreement, and no information containedherein or therein will be deemed to be an admission by any Party to any third party of any matterwhatsoever, including any violation of Law or breach of contract.Section 10.14 Personal Liability.  This Agreement may only be enforced against,and any Action based upon, arising out of or related to this Agreement may only be broughtagainst, the Persons that are expressly named as parties to this Agreement. Except to the extentnamed as a party to this Agreement, and then only to the extent of the specific obligations ofsuch parties set forth in this Agreement, no past, present or future direct or indirect stockholder,officer, director, employee, Affiliate, Representative or investor of the Sellers or the Buyer willhave any liability (whether in contract, tort, equity or otherwise) for any of the representations,warranties, covenants, agreements or other obligations or liabilities of any of the parties to thisAgreement or for any Action based upon, arising out of or related to this Agreement.Section 10.15 Assignment; Successors.  Neither this Agreement nor any of therights, interests or obligations under this Agreement may be assigned or delegated, in whole or inpart, by operation of law or otherwise, by any Seller without the prior written consent of theBuyer, and by the Buyer without the prior written consent of Seller Parent, and any suchassignment without such prior written consent shall be null and void; provided, however, thatBuyer may assign this Agreement to an Affiliate so long as (i) such Affiliate is designated inwriting by the Buyer to Seller Parent prior to Closing, (ii) Buyer continues to remain obligated infull hereunder, and (iii) any such assignment would not reasonably be expected to impede or74US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 81 of 85



delay the Closing; provided, further, that the Sellers may assign some or all of their rights ordelegate some or all of their obligations hereunder to successor entities pursuant to a plan ofreorganization confirmed by the Bankruptcy Court without the prior approval of Buyer. Anyattempted or purported assignment in violation of this Section 10.15 will be deemed void abinitio. Subject to the preceding sentences, this Agreement will be binding upon, inure to thebenefit of, and be enforceable by, the Parties and their respective successors and assigns.Section 10.16 Enforcement.  The Parties agree that irreparable damage, for whichmonetary relief, even if available, would not be an adequate remedy, would occur in the eventthat any of the provisions of this Agreement were not performed in accordance with theirspecific terms or were otherwise breached, including if any of the Parties fails to take any actionrequired of it hereunder to consummate the transactions contemplated by this Agreement.Accordingly, (x) each of the Parties shall be entitled to specific performance of the terms hereofor other equitable relief, including an injunction or injunctions, to prevent breaches of thisAgreement and to enforce specifically the terms and provisions of this Agreement, without proofof damages or otherwise (this being in addition to any other remedy to which any such Partymay be entitled under this Agreement) and (y) the right of specific performance and otherequitable relief is an integral part of the transactions contemplated by this Agreement andwithout that right, neither the Sellers nor Buyer would have entered into this Agreement. TheParties acknowledge and agree that any Party pursuing an injunction or injunctions or otherOrder to prevent breaches of this Agreement and to enforce specifically the terms and provisionsof this Agreement in accordance with this Section 10.16 will not be required to provide any bondor other security in connection with such Order. The remedies available to the Parties pursuant tothis Section 10.16 will be in addition to any other remedy to which they were entitled at law orin equity, and the election to pursue an injunction or specific performance will not restrict,impair or otherwise limit any Party from seeking to collect or collecting damages or terminatingthis Agreement in accordance with the terms of this Article IX. Each of the Parties herebyfurther waives (a) any defense in any Action for specific performance that a remedy at lawwould be adequate and (b) any requirement under any Law to post security as a prerequisite toobtaining equitable relief. In no event will this Section 10.16 be used, alone or together with anyother provision of this Agreement, to require any Seller to remedy any breach of anyrepresentation or warranty of any Seller made herein.Section 10.17 Currency.  All references to “dollars” or “$” in this Agreement orany Ancillary Agreement refer to United States dollars, which is the currency used for allpurposes in this Agreement and any Ancillary Agreement.Section 10.18 Severability.  Whenever possible, each provision or portion of anyprovision of this Agreement shall be interpreted in such manner as to be effective and validunder applicable Law, but if any provision or portion of any provision of this Agreement is heldto be invalid, illegal or unenforceable in any respect under any applicable Law or rule in anyjurisdiction, such invalidity, illegality or unenforceability shall not affect any other provision orportion of any provision in such jurisdiction, and the Parties will negotiate in good faith tomodify this Agreement so as to effect the original intent of the Parties as closely as possible inan acceptable manner in order that the transactions contemplated hereby are consummated asoriginally contemplated to the greatest extent possible.75US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 82 of 85



Section 10.19 Waiver of Jury Trial.  EACH OF THE PARTIES TO THISAGREEMENT HEREBY IRREVOCABLY WAIVES ALL RIGHT TO A TRIAL BY JURY INANY ACTION, PROCEEDING OR COUNTERCLAIM (WHETHER BASED INCONTRACT, TORT OR OTHERWISE) ARISING OUT OF OR RELATING TO THISAGREEMENT OR THE TRANSACTIONS CONTEMPLATED HEREBY.Section 10.20 Approval of the Bankruptcy Court.  Notwithstanding anythingherein to the contrary, any and all rights, interests or obligations under this Agreement aresubject to approval of the Bankruptcy Court.Section 10.21 Counterparts.  Notwithstanding anything else herein to thecontrary, this Agreement may be executed in two or more counterparts, all of which shall beconsidered one and the same instrument and shall become effective when one or morecounterparts have been signed by each of the Parties and delivered to the other Parties.Section 10.22 Facsimile or .pdf Signature.  This Agreement may be executed byfacsimile or .pdf signature and a facsimile or .pdf signature shall constitute an original for allpurposes. Section 10.23 No Presumption Against Drafting Party.  Each of the Buyer andthe Sellers acknowledges that each Party to this Agreement has been represented by legalcounsel in connection with this Agreement and the transactions contemplated by this Agreement.Accordingly, any rule of law or any legal decision that would require interpretation of anyclaimed ambiguities in this Agreement against the drafting Party has no application and isexpressly waived. [The remainder of this page is intentionally left blank.]76US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 83 of 85



IN WITNESS WHEREOF, the Sellers and the Buyer have caused this Agreementto be executed as of the date first written above by their respective officers thereunto dulyauthorized. SELLERS:TECHNIPLAS, LLCBy: Name:Title:DMP MONTERREY HOLDINGS, LLCBy: Name:Title:DMP INTERNATIONAL HOLDINGS, LLCBy: Name:Title:NYLONCRAFT, INC.By: Name:Title:NYLONCRAFT OF MICHIGAN, LLCBy: Name:Title:77US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 84 of 85



WEIDPLAS NORTH AMERICA, LLCBy: Name:Title:BUYER:TECHNIPLAS ACQUISITION CO, LLCBy: Name:Title:78US 167744016v24Case 20-11049-LSS    Doc 154-2    Filed 05/21/20    Page 85 of 85


