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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

____________________ - S v

In re: Chapter 11

ONE AVIATION CORPORATION, et al.,! Case No. 18-12309 (CSS)
Debtors. Jointly Administered

*  Requested Obj. Deadline: At the Hearing
x Requested Hearing Date: On or prior to October 30, 20207

DEBTORS’ MOTION FOR ENTRY
OF ORDER (1) APPROVING PURCHASE
AGREEMENT, (II) AUTHORIZING SALE FREE
AND CLEAR OF ALL LIENS, CLAIMS, ENCUMBRANCES,
AND OTHER INTERESTS, AND (111) GRANTING RELATED RELIEF

ONE Auviation Corporation and its affiliated debtors as debtors in possession in the
above-captioned cases (collectively, the “Debtors”) submit this motion (this “Motion”) for entry
of an order to be filed with the Court in the Chapter 11 Cases (as defined below) and served on
the entities receiving this Motion to consummate the sale (the “Sale”), pursuant to that certain

Asset Purchase Agreement (the “Purchase Agreement,” a copy of which is attached hereto as

Exhibit A),2 to the Buyer of the Purchased Assets or as may be modified to consummate a

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s tax identification number,
as applicable, are: ONE Aviation Corporation (9649); ACC Manufacturing, Inc. (1364); Aircraft Design
Company (1364); Brigadoon Aircraft Maintenance, LLC (9000); DR Management, LLC (8703); Eclipse
Aerospace, Inc. (9000); Innovatus Holding Company (9129); Kestrel Aircraft Company, Inc. (2053); Kestrel
Brunswick Corporation (6741); Kestrel Manufacturing, LLC (1810); Kestrel Tooling Company (9439); and
OAC Management, Inc. (9986). The debtors’ corporate headquarters is located at 3520 Spirit Drive SE,
Albuquerque, NM 87106.

2 Contemporaneously with the filing of this Motion, the Debtors have filed a motion for entry of an order
shortening the time for notice of the hearing to consider this Motion (the “Motion to Shorten”). The proposed
order granting the Motion to Shorten provides a proposed hearing date of October 26, 2020 at 10:00 a.m. (ET)
based on the potential hearing date provided to the Debtors by the Court’s chambers. If the Motion to the
Shorten is granted, the order entered by the Court and the Sale Notice (as defined herein) will set forth the
actual objection deadline and the hearing date.

3 Capitalized terms used herein and not otherwise defined shall have the meanings set forth in the Purchase
Agreement.
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transaction on account of a higher or otherwise better offer (the “Sale Order”):* (i) approving the
Purchase Agreement; (ii) authorizing, at Closing, the sale of the Purchased Assets and the
assumption and assignment of the Assigned Contracts to the Buyer free and clear of all liens,
claims, encumbrances, and other interests (collectively, “Liens”), other than any Permitted
Encumbrances as set forth in the Purchase Agreement; and (iii) granting related relief. In
support of this Motion, the Debtors respectfully represent as follows:

PRELIMINARY STATEMENT

1. Once more, the Debtors have been forced to adapt their restructuring strategy due
to the failure of a transaction counterparty to perform its obligations. Just two months ago, the
Debtors were seeking the Court’s approval with respect to a proposed sale and financing

transaction (the “August 2020 Transaction”) that was intended to revive the Debtors’

restructuring efforts following the failure by the Debtors’ prior plan proponent and lender,
Citiking International US LLC (“Citiking”), to fulfill its obligations under the prior confirmed
chapter 11 plan. Unfortunately, the proposed purchaser in the August 2020 Transaction, SEF
OA LLC (the “SE Falcon”) failed to fulfill its funding and other obligations under its sale and
financing agreements with the Debtors and, accordingly, the Debtors were forced to terminate
those agreements and, yet again, the Debtors found themselves pursuing an alternative
transaction for the benefit of the Debtors’ estates.

2. To avoid a value-destructive conversion to chapter 7 and liquidation of the
Debtors’ assets, the Debtors have continued to market their assets to potential purchasers, despite
the significant challenges imposed by the prior failures of Citiking and SE Falcon. As a result of

these efforts, the Debtors are pleased to be able to present to the Court a sale transaction that the

4 The form of Sale Order will be filed as soon as practicable with the Court before the Sale Hearing.

2
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Debtors believe will maximize the value of the Debtors’ estates for the benefit of all
stakeholders. Accordingly, the Debtors request that the Court approve the sale transaction, as set
forth in this Motion.

BACKGROUND

| General

3. Commencing on October 9, 2018 (the “Petition Date”), the Debtors filed

voluntary cases under chapter 11 of the Bankruptcy Code (the “Chapter 11 Cases”) in the United

States Bankruptcy Court for the District of Delaware (the “Court”). The Chapter 11 Cases have
been consolidated for procedural purposes only and are being jointly administered pursuant to

Rule 1015(b) of the Federal Rules of Bankruptcy Procedure (the “Bankruptcy Rules”) and

Rule 1015-1 of the Local Rules of Bankruptcy Practice and Procedure of the United States
Bankruptcy Court for the District of Delaware (the “Local Rules”). The Debtors continue to
operate their business and manage their properties as debtors in possession pursuant to sections
1107(a) and 1108 of the Bankruptcy Code.

4. On October 22, 2018, the Office of the United States Trustee for the District of
Delaware (the “U.S. Trustee”) appointed an official committee of unsecured creditors
(the “Committee™). No trustee or examiner has been appointed in the Chapter 11 Cases.

5. As discussed in the Declaration of Michael Wyse in Support of Chapter 11

Petitions and First Day Motions [Docket No. 2] (the “First Day Declaration”), the Debtors

comprise a private company that combines Eclipse Aerospace, Inc. and Kestrel Aircraft
Company, Inc. products and personnel to research and develop, produce, deliver, service,
upgrade, and provide technical support to a number of twin-turbofan very light jets and single
turboprop-engine aircrafts. The Debtors generate revenue from the following business lines:

aircraft sales; aircraft parts sales; training programs; upgrades (including large upgrades and

3
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structural maintenance); service (including general service, inspections, and product
improvements); and refurbishment. The aircraft refurbishment line of business allows the
Debtors to capture value and revenue from their current fleet of jets through updating certain
features of older jets and through the resell of aircraft into the secondary market. Additional
factual background information about the Debtors, including their business operations, their
corporate and capital structure, and the events leading to the Chapter 11 Cases, is set forth in
detail in the First Day Declaration.

1. The Debtors’ Prior Marketing and Sales Efforts

6. Prepetition, the Debtors engaged Duff & Phelps Securities, LLC (“Duff &
Phelps™) as their investment banker on December 27, 2017, to explore multiple restructuring
alternatives, including the sale of all or specific portions of the Debtors’ operations, a new debt
infusion, and a comprehensive restructuring of the Debtors’ balance sheets. After the Debtors
launched the sale process, communications between Duff & Phelps and potential acquirers began
immediately and increased during the following weeks. As part of that marketing process

(the “Prepetition Marketing Process”), Duff & Phelps contacted a total of 161 strategic and 315

potential investors, distributing a teaser regarding the sale to a total of 476 potential buyers. The
extensive marketing process resulted in 41 parties executing non-disclosure agreements (each,
an “NDA”) to receive more information and then receiving a confidential information
memorandum with detail on the Debtors’ business. Throughout this process, Duff & Phelps and
the Debtors worked closely to respond to potential investor inquiries and to encourage interest in
acquiring or financing the Debtors. As detailed in the Declaration of Vineet (“Vin”) Batra,
Managing Director of Duff & Phelps Securities, LLC in Support of the Proposed Debtor in
Possession Financing Facility and the Joint Prepackaged Chapter 11 Plan of Reorganization of

ONE Aviation Corporation and Its Debtor Affiliates [Docket No. 16], despite an extensive
4
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outreach process and efforts to engage with interested potential buyers, the Prepetition Marketing
Process resulted in no viable bids for the Debtors’ business or assets.

7. Ultimately, the Debtors sought to pursue a chapter 11 bankruptcy with a
prepackaged plan supported by the Debtors’ prepetition first lien lender (and subsequently the
DIP Lender). However, the Debtors continued to conduct a post-petition marketing process

(the “Post-Petition Marketing Process™) in conjunction with the plan process. Most importantly,

Duff & Phelps continued to focus on identifying strategic and financial buyers and provided the
Debtors and their boards of directors or managers, as applicable, with continuous updates.

8. In addition to contacting all of the parties who had previously signed an NDA
during the Prepetition Marketing Process, as part of the Debtors’ Post-petition Marketing
Process, the Debtors and their advisors corresponded with some 55 parties who the Debtors
believed to have potential interest in a transaction given their experience and knowledge of the
Debtors and their businesses. All of these parties received an investment summary based on
public information and were invited to enter into an NDA to receive additional information.
Three of these parties subsequently executed an NDA with the Debtors, two of which received a
confidential information package. Of the three parties who executed an NDA, there were no
firms that submitted preliminary indications of interest. Unfortunately, no other offers came
forward, and the debtors decided to pursue instead the debt-for-equity transaction contemplated
in the Plan.

I1l.  The Confirmed Plan and Citiking’s Failure to Perform Its Obligations

9. On the Petition Date, the Debtors filed their joint plan of reorganization, which
the Court ultimately confirmed as amended and modified [Docket No. 707-1] (the “Plan”) by

entry of an order on September 18, 2019 [Docket No. 707] (the “Confirmation Order”). The

delay in confirmation of the Plan was due to, among other reasons, negotiating a number of

5
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settlements with parties in interests in the face of Citiking’s recalcitrance in coming to the
negotiating table.> Unfortunately, Citiking’s unwillingness to engage in meaningful discussions,
finalize transaction documents, and meet its funding obligations has persisted even after
confirmation of the Plan.

10. For the effective date of the Plan to occur, the Plan and Confirmation Order
required Citiking to fund various settlements and distributions to parties in interest.® However,
Citiking funded only a fraction of those amounts and then only when necessary to stave off
objections or conversion of these Chapter 11 Cases. In addition, the Plan obligated Citiking to
provide the reorganized Debtors with exit financing and provided that the New ABL / Term
Loan Facility Documents (as defined in the Plan) would be in form and substance acceptable to
the Debtors, Citiking, and DWC Pine Investments I, LTD (“DW”).” Due to Citiking’s lack of
cooperation and refusal to engage with the Debtors and DW, none of the exit financing
documents were finalized and, as a result, Citiking did not provide any of the required exit
financing.

IV.  Subsequent Sale and Financing Process with SE Falcon

11.  Upon realizing that Citiking either would not or could not consummate the
transactions required under the confirmed Plan and given the dire projected cash-flow shortage
that would result, the Debtors pursued the August 2020 Transaction with SE Falcon in an attempt
to preserve recoveries for stakeholders and provide the immediate liquidity the Debtors
desperately needed. On September 3, 2020, in connection with the August 2020 Transaction, the

Court entered an interim order authorizing the Debtors to obtain certain debtor-in-possession

> This included having to abandon temporarily the plan process and pivot to a sale process in June 2019. See
Docket Nos. 561, 633.

6 SeePlan §81.91,9.1.6,9.1.8, 9.1.10; Confirmation Order § 131.
7 Plan§9.1.2.
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financing [Docket No. 911] (the “Interim DIP Order”) and an order approving certain sale and

noticing procedures for the August 2020 Transaction [Docket No. 908] (the “Sale Procedures

Order”). Pursuant to the Interim DIP Order, DW funded approximately $200,000, including
amounts for payroll and other similar expenses owing during the pendency of the August 2020
Transaction. However, following the Court’s entry of the Interim DIP Order and the Sales
Procedures Order, the SE Falcon did not fulfill its funding and other obligations under the sale
and financing agreements with the Debtors. Accordingly, the Debtors terminated the purchase
agreement with the SE Falcon and filed notice with the Court that the Debtors were withdrawing
their prior sale motion with respect to SE Falcon and the August 2020 Transaction [Docket
No. 951].

12. However, during the course of the August 2020 Transaction, as permitted under
the purchase agreement governing that proposed sale, the Debtors continued to entertain other
possible offers for the Debtors’ assets. As part of that process, the Debtors received an
indication of interest from the Buyer with respect to the purchase of the Purchased Assets and,
following the termination of the prior purchase agreement with SE Falcon, the Debtors continued
to pursue the potential transaction with the Buyer, ultimately culminating in the execution of the
Purchase Agreement.

V. Current Sale

13.  The Purchase Agreement is the result of a vigorous arm’s-length negotiation
between the Debtors and their advisors, on the one hand, and the Buyer and its own advisors, on
the other hand. The Sale provides the best available option for the Debtors under the very
difficult circumstances where now multiple potential buyers have failed to perform or otherwise

consummate transactions for the Debtors assets. Nevertheless, should the Debtors receive a
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competing offer prior to the entry of the Sale Order, they will consider such competing offer in

accordance with their fiduciary duties.®

VI.  Terms and Conditions of Purchase Agreement

14.  Through arm’s-length negotiations, the Debtors and the Buyer have agreed to the

terms of the Sale set forth in the Purchase Agreement, which is subject to higher and better offers

and the Court’s approval.

The following sets forth a summary of the material terms and

conditions of the Purchase Agreement, pursuant to Local Rule 6004-1(c).®

MATERIAL TERMS OF PURCHASE AGREEMENT

Sellers ONE Aviation Corporation; ACC Manufacturing, Inc.; Aircraft
Design Company; Brigadoon Aircraft Maintenance, LLC; DR
Management, LLC; Eclipse Aerospace, Inc.; Innovatus Holding
Company; Kestrel Aircraft Company, Inc.; Kestrel Brunswick
Corporation; Kestrel Manufacturing, LLC; Kestrel Tooling
Company; and OAC Management, Inc.

Buyer AML Global Eclipse LLC

Sale to Insider

The Buyer is not an insider of the Debtors within the meaning set
forth in section 101(31) of the Bankruptcy Code.

Credit Bid/Consideration

(8§3.1)

The aggregate consideration for the sale and transfer of the
Purchased Assets is $5,250,000 (the “Purchase Price”), subject to
certain adjustments in accordance with the Purchase Agreement.

Good Faith Deposit

$500,000, payable on the first Business day following execution
of the Purchase Agreement.

Transfer of the Acquired
Assets (88 2.1, 2.3)

The Buyer agrees to purchase, acquire, and accept all of the
Debtors’ right, title, and interest in the Purchased Assets. In
addition, the Buyer will assume and pay, perform, and discharge
the Assumed Liabilities.

Excluded Assets and
Liabilities (88 2.2, 2.4)

The Sale shall not include the Excluded Assets or the Excluded
Liabilities.

Agreements with
Management

No agreements with management have been entered into in
connection with the Sale.

8 DW has informed the Debtors that it may submit a competing offer in the form of a credit bid up to and/or at the

Sale Hearing.

9 If there are any inconsistencies between the summary set forth herein and the Purchase Agreement, the terms
and conditions of the Purchase Agreement shall govern.

8
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MATERIAL TERMS OF PURCHASE AGREEMENT

Transition Services

The Purchase Agreement does not contemplate that the Debtors
will provide transition services to the Buyer.

Representations and
Warranties; Covenants
(Articles V., VI, and 1X)

The  representation and  warranties and  covenants
include: (a) representations and  warranties  regarding
(1) organization and qualifications of the Sellers and Buyer,
(i) authorization to enter into and the validity of the transaction
contemplated by the Agreement, (iii) consents and approvals and
notification of the transaction contemplated by the Agreement,
(iv) brokers, finders or financial advisors, (v) Sellers’ good title to
the Purchase Assets, (vi) true and correct copies of all leases,
(vii) leases of personal property, (viii) Intellectual Property and
proprietary rights, (ix) litigation, (x), Permits, (xi) Inventory,
(xii) Contracts, (xiii) taxes, (xiv) employees and employee
benefits, (xv) labor matters, (xvi) bank accounts,
(xvii) non-WARN Act occurrence, (xviii) environmental matters,
(xix) absence of certain changes; and (b) covenants regarding
(1) conduct of business by Sellers, (ii) access to information,
(iii) conduct of business by Buyer, (iv) rejected contracts,
(v) reasonable efforts to cooperate, (vi) further assurances,
(vii) notification of certain matters, (viii) confidentiality,
(ix) preservation of records, (x) publicity, (xi) Material Adverse
Effect, (xii) casualty loss, (xiii) no successor liability,
(xiv) change of name, (xv) receivables, (xvi) governmental
approvals, and (xvii) certifications.

Releases

The Purchase Agreement does not provide for releases or the
waiver of claims.

Private Sale/No
Competitive Bidding

For the reasons set forth herein, the Debtors are seeking approval
of a private sale without an auction process. The Purchase
Agreement does not limit shopping of the Purchased Assets.

Closing and Other
Deadlines (8 4.4(d))

The Purchase Agreement provides that the Purchase Agreement
may be terminated if on or prior to October 30, 2020, subject to
the Court’s availability, (i) the Sale Hearing has not taken place
or (i) the Court has not entered the Sale Order.

Use of Proceeds

The cash proceeds from the Sale will be used to pay
Administrative Expense Claims and other amounts related to the
Debtors’ estates and/or make distributions pursuant to order of
the Court. Pursuant to this Motion, the Debtors intend to transfer
the Purchased Assets to the Buyer and wind down their
operations.
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MATERIAL TERMS OF PURCHASE AGREEMENT

Tax Exemption

The Debtors are not seeking pursuant to the Purchase Agreement
to have the Sale declared exempt from taxes under section
1146(a) of the Bankruptcy Code.

Record Retention

Prior to the Closing, the Debtors shall provide the Buyer with
reasonable access to business records, and, after the Closing, the
Buyer shall provide the Debtors with reasonable access to
business records.

Sale of Avoidance Actions

The Buyer will not acquire avoidance actions under chapter 5 of
the Bankruptcy Code.

Requested Findings as to
Successor Liability

The Debtors’ consummation of a sale of the Purchased Assets
shall be sold free and clear of any successor liability.

Sale Free and Clear of
Unexpired Leases

The sale of the Purchased Assets and the assignment of the
Assigned Contracts shall be free and clear of any and all Liens
(other than the Permitted Encumbrances that the Buyer has agreed
to assume) pursuant to section 363(f) of the Bankruptcy Code.

Relief from Bankruptcy

The Sale Order will provide for a waiver of the 14-day stay

Rule 6004(h) thereof, arising under Bankruptcy Rules 6004(h) and 6006(d),
including the parties’ ability to close the Sale and assign the
Assigned Contracts in connection therewith.

VII. Proposed Sale Timeline.

15.  Prior to the entry of the Sale Order, the sale of the Purchased Assets pursuant to

the Purchase Agreement remains subject to higher or otherwise better offers in accordance with

the terms of the Purchase Agreement.

16.  The Debtors’ proposed timeline with respect to the Sale Hearing is as follows:

Key Events and Deadlines

Date

Debtors’ Service of Sale Notice and Assumption and

Assignment Notice

(providing deadline for any (i) objections to the Sale to the Buyer and
entry of the Sale Order and (ii) Contract Objections)

October 20, 2020 or such
date as the Motion to
Shorten is granted

Sale Objection Deadline

At the Sale Hearing

Sale Hearing

On or prior to
October 30, 2020

10
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Notice of the Sale

The Debtors intend to provide notice of the Sale to parties in interest by serving a

notice of sale, substantially in the form attached hereto as Exhibit B (the “Sale Notice™),'° upon

the following entities or their counsel, if known (collectively, the “Notice Parties”):

(a)
(b)
(©)
(d)
(€)
(f)
(@)

(h)

)
(k)

18.

the U.S. Trustee;

the DIP Lender;

the Debtors’ prepetition lenders;

the Committee;

the Internal Revenue Service;

the United States Attorney for the District of Delaware;

all federal, state, and local regulatory or taxing authorities or recording offices
that have a reasonably known interest in the relief requested herein;

any party known or reasonably believed to have asserted any lien, claim or
encumbrance or other interest in the Debtors’ assets;

any party known or reasonably believed to have expressed an interest in acquiring
some or substantially all of the Debtors’ assets;

the non-Debtor counterparties to the Assigned Contracts (defined below); and

any parties that have requested notice in these cases pursuant to Bankruptcy Rule
2002.

In light of the prior notices that were provided in connection with the

August 2020 Transaction, the Debtors believe that such notice is appropriate under the

circumstances.

10

In accordance with Bankruptcy Rule 2002(c)(1), the Sale Notice will include, among other things: (a) the date,
time, and place of the Sale Hearing; (b) a summary of certain of the terms and conditions of the Sale; (c) the
time fixed for filing objections to the Sale; and (d) a description that the Sale of the Purchased Assets is free of
any liens or encumbrances as set forth in the Purchase Agreement. The Sale Notice also will direct parties to
access the website of the Debtors’ claims and noticing agent, http://dm.epiqll.com/Oneaviation, or call the
Debtors’ restructuring information line at (855) 255-4838. The Sale Notice will provide that any party that
wishes to obtain a copy of this Motion (and any related documents) may make such a request by calling the
Debtors’ claims and notice agent, Epiq Bankruptcy Solutions, LLC at (855) 255-4838 or by visiting
http://dm.epigl1l.com/Oneaviation.

11
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IX.  Notice to Contract Counterparties.

19.  The Debtors intend to provide notice to non-Debtor counterparties (collectively,

the “Contract Counterparties™) to executory contracts and unexpired leases (each, as applicable,

a “Contract” or “Lease” and, collectively, the “Contracts and Leases”) that will be assumed by

the Debtors and assigned to the Buyer in connection with the Sale pursuant to the terms of the

Purchase Agreement (collectively, the “Assigned Contracts”) by serving such Contract

Counterparties of Assigned Contracts with a notice of assumption and assignment, substantially

in the form attached hereto as Exhibit C (the “Assumption and Assignment Notice”). Due to the

small number of Contracts and Leases that will be assumed and assigned in connection with the
Sale (currently less than a dozen), the Debtors do not intend to send the Assumption and
Assignment Notice to all Contract Counterparties but only to the Contract Counterparties to
Assigned Contracts. This will avoid a substantial, unnecessary cost to the Debtors’ estates and,
because the Debtors recently served all Contract Counterparties with a similar notice in
connection with the August 2020 Transaction, the Debtors believe that such limited service is
appropriate under the circumstances.

JURISDICTION AND VENUE

20.  The Court has jurisdiction over this matter pursuant to 28 U.S.C. §8 157 and 1334
and the Amended Standing Order of Reference from the United States District Court for the
District of Delaware dated as of February 29, 2012. This matter is a core proceeding within the
meaning of 28 U.S.C. 8 157(b)(2). Venue is proper pursuant to 28 U.S.C. 88§ 1408 and 1409.

21.  The statutory bases for the relief requested herein are sections 105(a), 363, 365,
503, and 507 of the Bankruptcy Code and Bankruptcy Rules 2002, 3007, 6004, 6006, 9007,

9014, and Local Rule 6004-1.

12
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RELIEF REQUESTED

22. By this Motion, the Debtors seek entry of the Sale Order (a) approving the
Purchase Agreement by and between the Debtors and the Buyer, (b) authorizing the sale of the
Purchased Assets and the assumption and assignment of the Assigned Contracts to the Buyer free
and clear of all Liens, other than any Permitted Encumbrances as set forth in the Purchase
Agreement, and (c) granting related relief.

BASIS FOR RELIEF

. Approval of the Proposed Sale Transaction Is Appropriate and in the Best Interest
of the Debtors’ Estates.

23. In accordance with Bankruptcy Rule 6004(f)(l), sales of property rights outside
the ordinary course of business may be by private sale or public auction. The Debtors, in their
business judgment, determined that a private sale of the Purchased Assets to the Buyer will
enable the Debtors to obtain the highest or otherwise best offer in a sale of their assets at this
time and is in the best interests of the Debtors, their estates, and their creditors.

A. Sale of Purchased Assets is a Sound Exercise of the Debtors’ Business
Judgment.

24.  Section 363 of the Bankruptcy Code provides, in relevant part, that a debtor,
“after notice and a hearing, may use, sell, or lease, other than in the ordinary course of business,
property of the estate.” Section 105(a) of the Bankruptcy Code provides, in relevant part that
“[t]he court may issue any order, process, or judgment that is necessary or appropriate to carry
out the provisions of this title.”

25.  Although section 363 of the Bankruptcy Code does not specify a standard for

determining when it is appropriate for a court to authorize the use, sale, or lease of property of

13
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the estate, bankruptcy courts routinely authorize sales of a debtor’s assets if such sale is based

upon the sound business judgment of the debtor.!!

26.  Courts typically consider the following factors in determining whether a proposed

sale satisfies this standard: (a) whether a sound business justification exists for the sale;

(b) whether adequate and reasonable notice of the sale was given to interested parties;

(c) whether the sale will produce a fair and reasonable price for the property; and (d) whether the

parties have acted in good faith.'? In In re Del. & Hudson Ry., the court further held that:

[o]nce a court is satisfied that there is a sound business reason or
an emergency justifying the pre-confirmation sale, the court must
also determine that the trustee has provided the interested parties
with adequate and reasonable notice, that the sale price is fair and
reasonable and that the [proposed] Buyer is proceeding in good
faith.:

27.  The business judgment rule shields a debtor’s management from judicial

second-guessing.’* Once a debtor articulates a valid business justification, “[t]he business

judgment rule is a presumption that directors act in good faith, on an informed basis, honestly

believing that their action is in the best interests of the company.”'® Thus, if a debtor’s actions

satisfy the business judgment rule, then the transaction in question should be approved under

section 363(b)(l) of the Bankruptcy Code.

11

12

13

14

15

See, e.g., In re Trans World Airlines, Inc., Case No. 01-00056, 2001 WL 1820326, at *10-11 (Bankr. D. Del.
Apr. 2, 2001); Meyersv. Martin (In re Martin), 91 F.3d 389, 395 (3d Cir. 1996); In re Montgomery Ward
Holding Corp., 242 B.R. 147, 153 (D. Del. 1999); In re Del. & Hudson Ry. Co., 124 B.R. 169, 175-76 (D. Del.
1991).

See In re Del. & Hudson Ry., 124 B.R. at 176; In re Phoenix Steel Corp., 82 B.R. 334, 335-36 (Bankr. D. Del.
1987); In re United Healthcare Sys., Inc., Case No. 97-1159, 1997 WL 176574, at *4-5, *4 n.2 (D.N.J. Mar. 26,
1997).

124 B.R. at 176.
See In re Tower Air, 416 F.3d 229, 238 (3d Cir. 2005).
Id.

14



Case 18-12309-CSS Doc 969 Filed 10/20/20 Page 15 of 26

28. A sound business purpose for the sale of a debtor’s assets outside the ordinary
course of business may be found where such a sale is necessary to preserve the value of assets
for the estate, its creditors, or interest holders.'® In fact, the paramount goal in any proposed sale
of property of the estate is to maximize the proceeds received by the estate.!’

29.  The sale of the Purchased Assets will be consummated only after thorough
consideration of all viable alternatives and after concluding that such transactions are supported
by sound business justifications. Based on available information, the Debtors believe that the
consideration to be received for the Purchased Assets under the Purchase Agreement is fair and
reasonable under the circumstances.

30.  As further assurance of value, the Purchase Agreement will be subject to higher or
otherwise better offers, consistent with the requirements of the Bankruptcy Code and the
Bankruptcy Rules.

B. Sale of Purchased Assets and Assigned Contracts Free and Clear of Liens Is
Authorized By Section 363(f) of the Bankruptcy Code.

31.  The Debtors further submit that it is appropriate to sell the Purchased Assets and
to assign the Assigned Contracts free and clear of any Liens as set forth in the Purchase
Agreement pursuant to section 363(f) of the Bankruptcy Code, with any such Liens attaching to
the net sale proceeds of the Purchased Assets, as and to the extent applicable. Section 363(f) of
the Bankruptcy Code authorizes a debtor to sell assets free and clear of liens, claims, interests,

and encumbrances if:

16 See, e.g., In re Lionel Corp., 722 F.2d 1063, 1071 (2nd Cir. 1983).

17 See In re Food Barn Stores, Inc., 107 F.3d 558, 564-65 (8th Cir. 1997) (noting that in bankruptcy sales, “a
primary objective of the [Bankruptcy] Code [is] to enhance the value of the estate at hand”); In re Integrated
Res., Inc., 147 B.R. at 659 (“It is a well-established principle of bankruptcy law that the . . . [Debtor’s] duty
with respect to such sales is to obtain the highest price or greatest overall benefit possible for the estate.”)
(quoting In re Atlanta Packaging Prods., Inc., 99 B.R. 124, 130 (Bankr. N.D. Ga. 1988)).

15



Case 18-12309-CSS Doc 969 Filed 10/20/20 Page 16 of 26

1) applicable nonbankruptcy law permits sale of such property free and clear
of such interests;

2 such entity consents;

(3)  suchinterest is a lien and the price at which such property is to be sold is
greater than the value of all liens on such property;

4 such interest is in bona fide dispute; or

(5) such entity could be compelled, in a legal or equitable proceeding, to
accept a money satisfaction of such interest.

32. Because section 363(f) of the Bankruptcy Code is drafted in the disjunctive,
satisfaction of any one of its five requirements will suffice to permit the sale of the Purchased
Assets “free and clear” of Liens.'

33.  The Debtors believe that one or more of the tests of section 363(f) of the
Bankruptcy Code are satisfied with respect to the transfer of the Purchased Assets and the
assignment of the Assigned Contracts pursuant to the Purchase Agreement. In particular, the
Debtors expect that at least section 363(f)(2) of the Bankruptcy Code will be met in connection
with the transactions proposed under the Purchase Agreement because each of the parties
holding Liens on the Purchased Assets, if any, will consent, or, absent any objection to this
Motion, will be deemed to have consented to, the Sale.

34.  Any holder of a Lien also will be adequately protected by having its Liens, if any,
attach to the sale proceeds received by the Debtors for the Sale of the Purchased Assets to the
Buyer, in the same order of priority, with the same validity, force, and effect that such creditor

had prior to such Sale, subject to any claims and defenses that the Debtors and their estates may

possess with respect thereto. Accordingly, section 363(f) of the Bankruptcy Code authorizes the

18 In re Decora Indus., Inc., Case No. 00-4459 (JJF), 2002 WL 32332749, at *7 (D. Del. May 20, 2002) (“Because
8363(f) is drafted in the disjunctive, the satisfaction of any of the requirements outlined is sufficient to warrant
Debtors’ sale of the Acquired Assets free and clear of all Interests as provided in the Purchase Agreement,
except with respect to such Interests as are assumed liabilities pursuant to the Purchase Agreement.”); Citicorp
Homeowners Servs., Inc. v. Elliot (In re Elliot), 94 B.R. 343, 345 (Bankr. E.D. Pa. 1988) (same).
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sale of the Purchased Assets and the assignment of the Assigned Contracts free and clear of any
such Liens.

C. If the Debtors Consummate Sale of Assets, Purchased Assets Should Be Sold
or Assumed Free and Clear of Successor Liability.

35.  The Buyer of the Purchased Assets is unlikely to be liable for any of the Debtors’
liabilities as a successor to the Debtors’ business or otherwise, unless the Buyer expressly
assumes such liabilities. Extensive case law exists providing that claims against the purchaser
are directed to the proceeds of a free-and-clear sale of property and may not subsequently be
asserted against a buyer.

36.  Although section 363(f) of the Bankruptcy Code provides for the sale of assets
“free and clear of any interests,” the term “any interest” is not defined in the Bankruptcy Code.°
In Trans World Airlines, Inc., the Third Circuit specifically addressed the scope of the term “any

interest.”?0

The Third Circuit observed that while some courts have “narrowly interpreted
interests in property to mean in rem interests in property,” the trend in modern cases is toward “a
more expansive reading of ‘interests in property’ which ‘encompasses other obligations that may
flow from ownership of the property.””?! As determined by the Fourth Circuit in Leckie
Smokeless Coal Co., a case cited extensively and approvingly by the Third Circuit in Folger, the

scope of section 363(f) of the Bankruptcy Code is not limited to in rem interests.?> Thus, the

Third Circuit in Folger quoted Leckie as holding that the debtors “could sell their assets under

1 Folger Adam Security v. DeMatteis/MacGregor JV, 209 F.3d 252, 257 (3d Cir. 2000). Folger Adam Security v.
DeMatteis/MacGregor JV, 209 F.3d 252, 257 (3d Cir. 2000).

20 322 F.3d 283, 288-89 (3d Cir. 2003).
2L |d. at 289 (citing 3 Collier on Bankruptcy { 363.06[1]).
22 99 F.3d 573, 581-82 (4th Cir. 1996).
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8 363(f) free and clear of successor liability that otherwise would have arisen under federal
statute.”?

37. Courts have held that a buyer of a debtor’s assets pursuant to a section 363 sale
takes free from successor liability resulting from pre-existing claims.?

38. Here, the Debtors filed the Chapter 11 Cases in good faith. The Debtors expect
that they will be able to satisfy the Court that (a) the Buyer engaged in arm’s-length negotiations
with the Debtors and did not exert control or undue influence over the Debtors, (b) the Buyer is a
completely and wholly unrelated entity to the Debtors, (c) the Buyer does not, and will not, share
any common incorporators, officers, directors, or stockholders with the Debtors, and (d) the
Buyer is not an insider of the Debtors.

39. For obvious reasons, the very purpose of an order purporting to authorize the
transfer of assets free and clear of all “interests” would be frustrated if claimants could thereafter
use the transfer as a basis to assert claims against a buyer arising from a seller’s pre-sale conduct.
Furthermore, the Debtors will provide notice of the proposed sale to all known parties in interest
that may assert claims or interests relating to the Purchased Assets against the Debtors, including

trade creditors, contract counterparties, lenders, and other parties known to the Debtors to be

asserting claims relating to the Purchased Assets.

2 Folger, 209 F.3d at 258 (internal quotation marks omitted).

2 See The Ninth Ave. Remedial Grp. v. Allis-Chalmers Corp., 195 B.R. 716, 732 (N.D. Ind. 1996) (stating that a
bankruptcy court has the power to sell assets free and clear of any interest that could be brought against the
bankruptcy estate during the bankruptcy); MacArthur Co. v. Johns-Manville Corp. (In re Johns-Manville
Corp.), 837 F.2d 89, 93-94 (2d Cir. 1988) (holding channeling of claims to proceeds consistent with intent of
sale free and clear under section 363(f) of the Bankruptcy Code); In re New England Fish Co., 19 B.R. 323, 329
(Bankr. W.D. Wash. 1982) (holding transfer of property in free and clear sale included free and clear of
Title VII employment discrimination and civil rights claims of debtor’s employees); In re Hoffman, 53 B.R.
874, 876 (Bankr. D.R.1. 1985) (holding that transfer of liquor license free and clear of any interest permissible
even though the estate had unpaid taxes was permissible).
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40. Under section 363(f) of the Bankruptcy Code, a buyer of assets is entitled to know
that the purchased assets are not infected with latent claims that will be asserted against the
Buyer after the proposed transaction is completed. Accordingly, consistent with the above-cited
case law, the order approving the Sale of the Purchased Assets may provide that the Buyer of the
Purchased Assets is not liable as a successor under any theory of successor liability for claims
that encumber or relate to the Purchased Assets.

D. Buyer Is Good-Faith Buyer and Is Entitled to Full Protection of
Section 363(m) of the Bankruptcy Code, and Transfer and Sale of Purchased
Assets Does Not Violate Section 363(n) of the Bankruptcy Code.

41.  The Debtors believes that the Purchase Agreement has been negotiated at arm’s
length and in good faith. Thus, the Buyer is entitled to the full protections of section 363(m) of
the Bankruptcy Code, which provides:

The reversal or modification on appeal of an authorization under
subsection (b) or (c) of this section of a sale or lease of property
does not affect the validity of a sale or lease under such
authorization to an entity that purchased or leased such property in
good faith, whether or not such entity knew of the pendency of the
appeal, unless such authorization and such sale or lease were
stayed pending appeal.

While the Bankruptcy Code does not define “good faith,” the Third Circuit in held that:

[t]he requirement that a Buyer act in ... good faith speaks to the
integrity of his conduct in the course of the sale proceedings.
Typically, the misconduct that would destroy a Buyer’s good faith
status at a judicial sale involves fraud, collusion between the
[proposed] Buyer and other bidders or the trustee, or an attempt to
take grossly unfair advantage of other bidders.?®

% In re Abbotts Dairies of Pa., Inc., 788 F.2d 143, 147 (3d Cir. 1986) (citation omitted).
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42.  Accordingly, absent a showing of fraud or collusion between a buyer and a
debtor, or an attempt by the buyer to take grossly unfair advantage the sale process, courts will
uphold the transaction under section 363(m) of the Bankruptcy Code.?

43.  The Debtors and the Buyer engaged in thorough arm’s-length negotiations over
the terms of the Purchase Agreement and there has been no fraud, improper insider dealing, or
collusion in those negotiations. In addition, the Buyer is not an “insider,” as that term is defined
in section 101(31) of the Bankruptcy Code, of any of the Debtors. If the Debtors proceed to
consummate the Purchase Agreement, it will be because the Debtors believe that the
consideration to be received by the Debtors pursuant to the Purchase Agreement is substantial,
fair, reasonable, and the best and highest offer under the circumstances.

44.  The Purchase Agreement does not constitute an avoidable transaction pursuant to
section 363(n) of the Bankruptcy Code, and the Buyer or other prevailing bidder should receive
the protections afforded good faith Buyers by section 363(m) of the Bankruptcy Code.
Accordingly, the Debtors request that the Court make a finding at the Sale Hearing that the
Purchase Agreement reached with the Buyer was at arm’s length and is entitled to the full

protections of section 363(m) of the Bankruptcy Code.

% See, e.g., In re Trans World Airlines, Inc., Case No. Civ.A. 01-226 (SLR), 2002 WL 500569, * 1 (D. Del. Mar.
26, 2002) (upholding bankruptcy court’s ruling premised on finding that there was “no evidence of unlawful
insider influence or improper conduct,” nor was there “any evidence of fraud or collusion between [the
Successful Bidder] and [debtors], or [the Successful Bidder] and other bidders,” that sale was in good faith); In
re Tempo Tech. Corp., 202 B.R. at 367 (“A Buyer’s good faith status at a bankruptcy sale would be destroyed
by misconduct involving ‘fraud, collusion between the Buyer and other bidders or the trustee, or an attempt to
take grossly unfair advantage of other bidders.”) (quoting In re Abbots Dairies of Pa., Inc., 788 F.2d at 147);
see also Kabro Assocs. of West Islip, L.L.C. v. Colony Hill Assocs. (In re Colony Hill Assocs.), 111 F.3d 269,
276 (2d Cir. 1997) (“Typically, the misconduct that would destroy a Buyer’s good faith status at a judicial sale
involves fraud, collusion between the Buyer and other bidders or the trustee, or an attempt to take grossly unfair
advantage of other bidders.”).
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E. Assumption and Assignment of the Assigned Contracts Is Authorized by
Section 365 of the Bankruptcy Code.

45.  Sections 365(a) and (b) of the Bankruptcy Code authorize a debtor in possession
to assume, subject to the court’s approval, executory contracts or unexpired leases of the debtor.
Under section 365(a) of the Bankruptcy Code, a debtor, “subject to the court’s approval, may
assume or reject any executory contract or unexpired lease of the debtor.” Section 365(b)(l) of
the Bankruptcy Code, in turn, codifies the requirements for assuming an unexpired lease or
executory contract of a debtor, providing that:

If there has been a default in an executory contract or unexpired
lease of the debtor, the trustee may not assume such contract or
lease unless, at the time of assumption of such contract or lease,
the trustee —

(A)  cures, or provides adequate assurance that the trustee will
promptly cure, such default . . .;

(B)  compensates, or provides adequate assurance that the
trustee will promptly compensate, a party other than the debtor to
such contract or lease, for any actual pecuniary loss to such party
resulting from such default; and

(C)  provides adequate assurance of future performance under
such contract or lease.

46.  The standard applied by the Third Circuit to determine whether an executory
contract or unexpired lease should be assumed is the “business judgment” test, which requires a
debtor to determine that the requested assumption or rejection would be beneficial to its estate.?’

47.  Courts generally will not second-guess a debtor’s business judgment concerning

the assumption of an executory contract.?®

27 See Sharon Steel Corp. v. Nat’l Fuel Gas Distrib. Corp., 872 F.2d 36, 39-40 (3d Cir. 1989).

2 See NLRB v. Bildisco & Bildisco, 465 U.S. 513, 523 (1984) (stating that section 365 is traditionally subject to
the “business judgment” standard); In re Decora Indus., Inc., No. 00-4459 JJF, 2002 WL 32332749, at *8 (D.
Del. 2002); Official Comm, for Unsecured Creditors v. Aust (In re Network Access Solutions, Corp.), 330 B.R.
67, 75 (Bankr. D. Del. 2005) (“The standard for approving the assumption of an executory contract is the
business judgment rule.”); In re Exide Techs., 340 B.R. 222, 239 (Bankr. D. Del. 2006) (“The propriety of a
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48. In the present case, the Debtors’ assumption and assignment of the Assigned
Contracts to the Buyer will meet the business judgment standard and satisfy the requirements of
section 365 of the Bankruptcy Code. As discussed above, the transactions contemplated by the
Purchase Agreement will provide significant benefits to the Debtors’ estates. Because the
Debtors cannot obtain the benefits of the Purchase Agreement without the assumption of the
Assigned Contracts, the assumption of these Assigned Contracts is undoubtedly a sound exercise
of the Debtors’ business judgment.

49, Further, a debtor in possession may assign an executory contract or an unexpired
lease of the debtor if it assumes the agreement in accordance with section 365(a) of the
Bankruptcy Code and provides adequate assurance of future performance by the assignee,
whether or not there has been a default under the agreement.?® Significantly, among other things,
adequate assurance may be provided by demonstrating the assignee’s financial health and
experience in managing the type of enterprise or property assigned.*°

50.  The meaning of “adequate assurance of future performance” depends on the facts

and circumstances of each case, but should be given “practical, pragmatic construction.”%!

decision to reject an executory contract is governed by the business judgment standard.”), vacated on other
grounds, 607 F.3d 957 (3d Cir. 2010); see also Phar-Mor, Inc. v. Strauss Bldg. Assocs., 204 B.R. 948, 952
(N.D. Ohio 1997) (“Courts should generally defer to a debtor’s decision whether to reject an executory
contract.”) (citation omitted). Further, “[n]Jothing in the Code suggests that the debtor may not modify its
contracts when all parties to the contract consent.” Network Access Solutions, 330 B.R. at 74 (citations omitted).
While “[s]ection 363 of the Bankruptcy Code allows a debtor to . . . modify contracts . . . [t]o the extent they are
outside the ordinary course of business, court approval is necessary.” ld. Regardless, “[t]here is . . . no
discernable difference in the notice requirements or standard for approval under section 363 and 365.” Id.

2 See 11 U.S.C. § 365(f)(2).

30 See, e.g., In re Bygaph, Inc., 56 B.R. 596, 605-06 (Bankr. S.D.N.Y. 1986) (finding adequate assurance of future
performance to be present where prospective assignee of a lease from debtor had financial resources and
expressed willingness to devote sufficient funding to the business in order to give it a strong likelihood of
succeeding).

8L EBG Midtown South Corp. v. McLaren/Hart Envtl. Eng’g Corp. (In re Sanshoe Worldwide Corp.), 139 B.R.
585, 592 (S.D.N.Y. 1992) (citations omitted), aff’d, 993 F.2d 300 (2d Cir. 1993); Carlisle Hornes, Inc. v. Azzari
(In re Carlisle Homes, Inc.), 103 B.R. 524, 538 (Bankr. D.N.J. 1988).
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51.  To assist in the assumption, assignment and sale of the Assigned Contracts, the

Debtors also request that the Sale Order provide that anti-assignment provisions in the Assigned

Contracts shall not restrict, limit or prohibit the assumption, assignment and sale of the Assigned

Contracts and are deemed and found to be unenforceable anti-assignment provisions within the

meaning of section 365(f) of the Bankruptcy Code.

52.  Section 365(f)(l) of the Bankruptcy Code permits a debtor to assign unexpired

leases and contracts free from such anti-assignment restrictions, providing, in pertinent part, that:

[N]otwithstanding a provision in an executory contract or
unexpired lease of the debtor, or in applicable law, that prohibits,
restricts, or conditions the assignment of such contract or lease, the
trustee may assign such contract or lease under paragraph (2) of
this subsection.

53.  Section 365(f)(1) of the Bankruptcy Code, by operation of law, invalidates

provisions that prohibit, restrict, or condition assignment of an executory contract or unexpired

lease.??

54.  Other courts have recognized that provisions that have the effect of restricting

assignments cannot be enforced.®® Similarly, in Mr. Grocer, Inc., the court noted that:

[the] case law interpreting8 365(f)(1) of the Bankruptcy Code
establishes that the court does retain some discretion in
determining that lease provisions, which are not themselves ipso

32

33

See Coleman Oil Co., Inc. v. The Circle K Corp. (In re The Circle K Corp.), 127 F.3d 904, 910-11 (9th
Cir. 1997) (“[N]o principle of bankruptcy or contract law precludes us from permitting the Debtors here to
extend their leases in a manner contrary to the leases’ terms, when to do so will effectuate the purposes of
section 365.”). Section 365(f)(3) of the Bankruptcy Code goes beyond the scope of section 365(f)(1) of the
Bankruptcy Code by prohibiting enforcement of any clause creating a right to modify or terminate the contract
or lease upon a proposed assumption or assignment thereof. See, e.g., In re Jamesway Corp., 201 B.R. 73, 77—
78 (Bankr. S.D.N.Y. 1996) (providing that section 365(f)(3) of the Bankruptcy Code prohibits enforcement of
any lease clause creating right to terminate lease because it is being assumed or assigned, thereby indirectly
barring assignment by debtor; all lease provisions, not merely those entitled anti-assignment clauses, are subject
to court’s scrutiny regarding anti-assignment effect).

See In re Rickel Home Ctrs., Inc., 240 B.R. 826, 831 (D. Del. 1998) (“In interpreting section 365(f), courts and
commentators alike have construed the terms to not only render unenforceable lease provisions which prohibit
assignment outright, but also lease provisions that are so restrictive that they constitute de facto anti-assignment
provisions.”).
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facto anti-assignment clauses, may still be refused enforcement in

a bankruptcy context in which there is no substantial economic

detriment to the landlord shown, and in which enforcement would

preclude the bankruptcy estate from realizing the intrinsic value of

its assets.>*
Thus, the Debtors request that any anti-assignment provisions be deemed not to restrict, limit, or
prohibit the assumption, assignment, and sale of the Assigned Contracts and be deemed and
found to be unenforceable anti-assignment provisions within the meaning of section 365(f) of the
Bankruptcy Code.

WAIVER OF BANKRUPTCY RULES 6004(a) AND 6004(h)

55.  To implement the foregoing successfully, the Debtors seek a waiver of the notice
requirements under Bankruptcy Rule 6004(a) and the 14-day stay of an order authorizing the use,
sale, or lease of property under Bankruptcy Rule 6004(h).

RESERVATION OF RIGHTS

56.  Nothing contained herein is intended or should be construed as an admission of
the validity of any claim against the Debtors, a waiver of the Debtors’ rights to dispute any
claim, or an approval or assumption of any agreement, contract, or lease under section 365 of the
Bankruptcy Code. The Debtors expressly reserve their right to contest any invoice or claim
related to the relief requested herein in accordance with applicable law.

CONSENT TO JURISDICTION

57.  Pursuant to Local Rule 9013-1(f), the Debtors confirm their consent to the entry
of a final order by the Court in connection with this Motion to the extent that it is later
determined that the Court, absent consent of the parties, cannot enter final orders or judgments in

connection herewith consistent with Article 111 of the United States Constitution.

% Inre Mr. Grocer, Inc., 77 B.R. 349, 354 (Bankr. D.N.H. 1987).
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NOTICE

58. Notice of this Motion will be provided to the following, or their counsel, if
known: (i) the U.S. Trustee; (ii) the DIP Lender; (iii) the Debtors’ prepetition lenders; (iv) the
Committee; (v) the Internal Revenue Service; (vi) any parties that have requested notice in these
cases pursuant to Bankruptcy Rule 2002. In addition, the Debtors shall serve the Sale Notice on
the Notice Parties, as set forth above. The Debtors submit that in light of the nature of the relief

requested, no other or further notice need be given.

[Remainder of Page Intentionally Left Blank]
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WHEREFORE, the Debtors respectfully request entry of the Sale Order, substantially in
the form to be submitted prior to the Sale Hearing, granting the relief requested in this Motion
and such other and further relief as is just and proper.

Dated: October 20, 2020
Wilmington, Delaware /s/ Jaime Luton Chapman

Robert S. Brady (No. 2847)

M. Blake Cleary (No. 3614)

Sean M. Beach (No. 4070)

Jaime Luton Chapman (No. 4936)
Jared W. Kochenash (No. 6557)
YOUNG CONAWAY STARGATT & TAYLOR, LLP
Rodney Square

1000 North King Street
Wilmington, Delaware 19801
Telephone: (302) 571-6600
Facsimile: (302) 571-1253

-and -

Chris L. Dickerson (admitted pro hac vice)
Brendan M. Gage (admitted pro hac vice)
Nathan S. Gimpel (admitted pro hac vice)
PAUL HASTINGS LLP

71 South Wacker Drive, Suite 4500
Chicago, Illinois 60606

Telephone: (312) 499-6000

Facsimile: (312) 499-6100

-and -

Todd M. Schwartz (admitted pro hac vice)
PAUL HASTINGS LLP

1117 South California Avenue

Palo Alto, California 94304

Telephone: (650) 320-1800

Facsimile: (650) 320-1900

Counsel for the Debtors and Debtors in Possession
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EXHIBIT A

PURCHASE AGREEMENT (WITHOUT EXHIBITYS)
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EXECUTION VERSION

ASSET PURCHASE AGREEMENT
By and Among
AML GLOBAL ECLIPSE LLC, as Purchaser,
ONE AVIATION CORPORATION,
and
CERTAIN SUBSIDIARIES OF ONE AVIATION CORPORATION NAMED HEREIN

as the Sellers.

Dated as of October 20, 2020
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ASSET PURCHASE AGREEMENT

This Asset Purchase Agreement (this “Agreement”), dated as of October 20, 2020 (the
“Agreement Date”), has been entered into by and among AML Global Eclipse LLC, a Delaware
limited liability company (“Purchaser’), ONE Aviation Corporation, a Delaware corporation, and
certain direct and indirect wholly owned subsidiaries set forth on Annex | hereto (individually a
“Seller,” and collectively, the “Company” or the “Sellers”). Purchaser and the Sellers are
individually referred to herein as a “Party,” and collectively as the “Parties.” For the purposes of
this Agreement, capitalized terms used herein shall have the meanings set forth herein or in Article
l.

RECITALS:

WHEREAS, on October 9, 2018, each Seller filed a voluntary petition (the “Chapter 11
Petitions”) for relief under chapter 11 of the United States Bankruptcy Code (the “Bankruptcy
Code”) in the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy
Court”), commencing jointly administered chapter 11 cases under lead case no. 18-12309 (the
“Bankruptcy Case”™);

WHEREAS, in accordance with Sections 1107 and 1108 of the Bankruptcy Code, each
Seller continues to manage its properties and operate its business as a “debtor-in-possession” under
the jurisdiction of the Bankruptcy Court and in accordance with the applicable provisions of the
Bankruptcy Code;

WHEREAS, Purchaser desires to purchase the Purchased Assets and assume the Assumed
Liabilities from the Sellers, with such sale to be free and clear of all Claims and Encumbrances
(other than Permitted Encumbrances), and the Sellers desire to sell, convey, assign and transfer to
Purchaser the Purchased Assets together with the Assumed Liabilities, all in the manner and
subject to the terms and conditions set forth herein, and subject further to all requisite Bankruptcy
Court and other applicable approvals as set forth herein; and

WHEREAS, each Seller’s board of directors (or similar governing body) has determined
that it is advisable and in the best interests of such Seller and its constituencies to enter into this
Agreement and to consummate the transactions provided for herein, subject to entry of the Sale
Order, and each has approved the same.

NOW, THEREFORE, in consideration of the foregoing and the mutual representations,
warranties, covenants and agreements set forth herein, and for other good and valuable
consideration, the receipt and sufficiency of which are hereby acknowledged, and intending to be
legally bound hereby, Purchaser and the Sellers hereby agree as follows:

ARTICLE I.
DEFINITIONS
1.1 Definitions. As used herein:

@ “Action” means any action, dispute, claim, complaint, grievance,
summons, suit, litigation, arbitration, mediation, proceeding (including any civil, criminal,
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administrative, investigative or appellate proceeding), prosecution, contest, hearing, inquiry,
inquest, audit, examination or investigation by or before any Governmental Body.

(b) “Affiliate” means, with respect to any Person, any other Person that,
directly or indirectly through one or more intermediaries, controls, or is controlled by, or is under
common control with, such Person, and the term “control” (including the terms “controlled by”
and “under common control with’) means (i) the possession, directly or indirectly, of the power to
direct or cause the direction of the management and policies of such Person, whether through
ownership of voting securities, by Contract or otherwise, or (ii) an officer, director, or any Person
that has the power, directly or indirectly, to vote five (5%) or more of the securities having ordinary
voting power for the election of directors (or persons performing similar functions) of such Person.

(© “Agreement” shall have the meaning set forth in the preamble.

(d) “Agreement Date” shall have the meaning set forth in the preamble.

(e) “Aircraft Certificates” shall have the meaning set forth in Section
5.3(d).

()] “Allocation” shall have the meaning set forth in Section 10.2(a).

(9) “Alternative Transaction” means (i) the approval by the Bankruptcy

Court of one or more sales, assignments or other transfers of a material portion of the Purchased
Assets to a Person other than Purchaser or its designee or its Affiliates, or (i) the confirmation of
a plan of reorganization that does not contemplate the sale of the Purchased Assets to Purchaser in
accordance with the terms hereof.

(h) “Ancillary Documents” means any certificate, agreement, document or
other instrument (other than this Agreement) to be executed and delivered by a Party in connection
with the consummation of the transactions contemplated this Agreement.

Q) “Assigned Contracts” shall have the meaning set forth in Section 2.1(f).

() “Assignment and Assumption Agreement” shall have the meaning set
forth in Section 4.2(b).

(k) “Assumed Liabilities” shall have the meaning set forth in Section 2.3.

() “Assumption Approval” shall have the meaning set forth in Section
2.6(h).

(m) “Avoidance Actions” means all causes of action, lawsuits, claims, rights

of recovery and other similar rights of each Seller under chapter 5 of the Bankruptcy Code.

(n) “Bankruptcy Case” shall have the meaning set forth in the Recitals.
(o) “Bankruptcy Code” shall have the meaning set forth in the Recitals.
(p) “Bankruptcy Court” shall have the meaning set forth in the Recitals.
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(a) “Bankruptcy Rules” means the Federal Rules of Bankruptcy Procedure
as promulgated by the United States Supreme Court under section 2075 of title 28 of the United
States Code, 28 U.S.C. § 2075, as applicable to the Bankruptcy Case, and the general, local and
chambers rules of the Bankruptcy Court.

(9] “Benefit Plan” means (i) all “employee benefit plans” (including,
without limitation, as defined in Section 3(3) of ERISA), including all employee benefit plans
which are “pension plans” (including, without limitation, as defined in Section 3(2) of ERISA)
and any other employee benefit arrangements or payroll practices (including severance pay,
vacation pay, Seller awards, salary continuation for disability, sick leave, death benefit,
hospitalization, welfare benefit, group or individual health, dental, medical, life, insurance, fringe
benefit, deferred compensation, profit sharing, retirement, retiree medical, supplemental
retirement, bonus or other incentive compensation, stock purchase, equity-based, stock option,
stock appreciation rights, restricted stock and phantom stock arrangements or policies), and (ii) all
other employment, termination, bonus, severance, change in control, collective bargaining or other
similar plans, programs, contracts, or arrangements (whether written or unwritten), in each case,
maintained, contributed to, or required to be contributed to by Seller or any ERISA Affiliate for
the benefit of any current or former employee, director, officer or independent contractor of Seller
or under which Seller or any ERISA Affiliate has any liability.

(s) “Bill of Sale” shall have the meaning set forth in Section 4.2(a).
® “Business Day” means any day other than a Saturday, Sunday or other

day on which banks in New York City, New York are authorized or required by Law to be closed.
(v) “Chapter 11 Petitions” shall have the meaning set forth in the Recitals.

(V) “Claim” shall have the meaning given that term in Section 101(5) of the
Bankruptcy Code and includes, inter alia, all rights, claims, causes of action, defenses, debts,
demands, damages, offset rights, setoff rights, recoupment right, obligations, and liabilities of any
kind or nature under contract, at law or in equity, known or unknown, contingent or matured,
liquidated or unliquidated, and all rights and remedies with respect thereto.

(w) “Closing” shall have the meaning set forth in Section 4.1.

(x) “Closing Assumed Contract List” shall have the meaning set forth in
Section 2.6(b).

y) “Closing Assumed Leased Real Property” means those certain leases

of real property related to the Sellers’ Eclipse locations that are subject to the Closing Assumed
Contract List and that are identified in Schedule 2.6(b).

(2 “Closing Contracts” means those certain Contracts subject to the
Closing Assumed Contract List and that are identified in Schedule 2.6(b).

(aa) “Closing Date” means the date on which the Closing occurs.

(bb) “Code” means the United States Internal Revenue Code of 1986, as the
same may be amended from time to time.
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(cc) “Contract” means any legally binding contract, purchase order, service
order, sales order, indenture, note, bond, lease, sublease, license, understanding, instrument or
other agreement, arrangement or commitment that is binding upon a Person.

(dd) “Cure Amounts” shall have the meaning set forth in Section 2.3(b).
(ee) “Deposit” shall have the meaning set forth in Section 3.2.
(Ff) “Designation Deadline” means the end of the day on the fifteenth (15th)

day following the Closing Date; provided, that such date may be extended with respect to any
Contract for up to an additional fifteen (15) days with the consent of Purchaser and the applicable
counterparty.

(99) “Documents” means all of the Sellers’ written files, documents,
instruments, papers, books, reports, records, tapes, microfilms, photographs, letters, budgets,
forecasts, plans, operating records, safety and environmental plans and reports, data, Permits and
Permit applications, studies and documents, Tax Returns, ledgers, journals, title policies, customer
lists, regulatory filings, operating data and plans, research material, technical documentation
(design specifications, engineering information, test results, maintenance schedules, functional
requirements, operating instructions, logic manuals, processes, flow charts, etc.), user
documentation (installation guides, user manuals, training materials, release notes, working
papers, etc.), marketing documentation (sales brochures, flyers, pamphlets, web pages, etc.), and
other similar materials, in each case whether or not in electronic form.

(hh) “EASA” means the European Union Aviation Safety Agency.
(i) “Eclipse” means Eclipse Aerospace, Inc., a Delaware corporation.
an “Eclipse Aircraft’ means Eclipse aircraft, including the Eclipse 550,

Eclipse 500, 400, SE, Total Eclipse and other Eclipse brands, (whether in production, complete,
certified and registered, new or used with the FAA or otherwise), and shall include all Eclipse
aircraft objects, airframes, engines, rotors and propellers, parts and other goods, accessions and
property attached to, incorporated in, affixed to or used in connection with such aircraft and any
other log books, CAMP records and maintenance, repair and other records and related information
(in English) for each such Eclipse aircraft and Eclipse aircraft engine, as applicable.

(kk) “Eclipse EASA Certificate” means the revised type certificate for model
EAS500, identified as NBR: EASA.IM.A.171 issued to Eclipse Aerospace, Inc., on November 13,

2009 with major change approval on November 18, 2015.

(1 “Eclipse Production Certificate” means production certificate number
550SW for model EA500 as amended and forwarded to Eclipse Aerospace, Inc., on December 11,
2017 by the U.S. Department of Transportation Federal Aviation Administration.

(mm) “Eclipse Project” means the project of owning, designing, engineering,
manufacturing, repairing, maintaining, supporting and upgrading of existing or future Eclipse
Aircraft and Eclipse simulators. The Eclipse Project shall include, without limitation, the Sellers’
Project Canada, Sellers’ Project Eclipse Garmin SE, and other aircrafts and simulators owned by
Sellers.
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(nn) “Eclipse Type Certificate” means type certificate number AO0002AC
for model EA500 issued to Eclipse Aviation Corporation on July 27, 2006, reissued on September
30, 2006 (change from provisional to standard type certificate) and transferred to Eclipse
Aerospace, Inc., on September 30, 2009 by the U.S. Department of Transportation Federal Aviation
Administration.

(00) “Encumbrance” means any lien (as defined in Section 101(37) of the
Bankruptcy Code), encumbrance, claim (as defined in Section 101(5) of the Bankruptcy Code),
right, demand, charge, mortgage, deed of trust, option, pledge, security interest or similar interests,
title defects, hypothecations, easements, rights of way, restrictive covenants, encroachments, rights
of first refusal, preemptive rights, judgments, conditional sale or other title retention agreements
and other impositions, imperfections or defects of title or restrictions on transfer or use of any
nature whatsoever.

(pp) “Environmental Law” means any foreign, federal, state or local statute,
regulation, ordinance rule of common law or agency guidance or policies relating to the protection
of human health, safety, the environment, natural resources or consumer products.

(0q) “Environmental Liabilities and Obligations” means all Liabilities
arising from any actual or threatened impairment, impact or damage to the environment, health or
safety, or any actual or threatened failure to comply with Environmental Law in connection with
the prior or ongoing ownership or operation of the any assets, liabilities of business of any of the
Debtors, the Purchased Assets, or any real property where any such business, assets or liabilities
is currently or have been located, including Liabilities related to: (i) the transportation, storage,
use, arrangement for disposal or disposal of Hazardous Materials; (i1) the Release of Hazardous
Materials; (iii) any other pollution or contamination of the surface, substrata, soil, air, ground
water, surface water or marine environments; (iv) any other obligations imposed under
Environmental Law including all applicable Permits; (v) Orders, notices to comply, notices of
violation, alleged non-compliance and inspection reports; and (vi) all obligations with respect to
personal injury, property damage, wrongful death and other damages and losses arising under
applicable Law as a result of any of the matters identified in clauses (1)-(v) of this definition.

(rr) “Escrow Account” shall have the meaning set forth in Section 3.2.

(ss) “Escrow Agent” shall have the meaning set forth in Section 3.3.

(tt) “Escrow Agreement”’ shall have the meaning set forth in Section 3.3.

(uu) “Excluded Assets” shall have the meaning set forth in Section 2.2.

(vv) “Excluded Contract” shall have the meaning set forth in Section 2.6(c).

(ww) “Excluded Liabilities” shall have the meaning set forth in Section 2.4.

(xx) “Excess Cure Amount” shall have the meaning set forth in Section
2.3(b).

(vy) “FAA” means the United States Federal Aviation Administration.
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(z2) “Final Order” means an order or judgment of the Bankruptcy Court or
any other court of competent jurisdiction entered by the Clerk of the Bankruptcy Court or such
other court on the docket in the Sellers’ Bankruptcy Case or the docket of such other court, which
has not been modified, amended, reversed, vacated or stayed and as to which (i) the time to appeal,
petition for certiorari, or move for a new trial, reargument or rehearing has expired and as to which
no appeal, petition for certiorari or motion for new trial, reargument or rehearing shall then be
pending, or (i1) if an appeal, writ of certiorari new trial, reargument or rehearing thereof has been
sought, such order or judgment of the Bankruptcy Court or other court of competent jurisdiction
shall have been affirmed by the highest court to which such order was appealed, or certiorari shall
have been denied, or a new trial, reargument or rehearing shall have been denied or resulted in no
modification of such order, and the time to take any further appeal, petition for certiorari or move
for a new trial, reargument or rehearing shall have expired, as a result of which such order shall
have become final in accordance with Rule 8002 of the Federal Rules of Bankruptcy Procedure;
provided, that the possibility that a motion under Rule 60 of the Federal Rules of Civil Procedure,
or any analogous rule under the Bankruptcy Rules, may be filed relating to such order, shall not
cause such order not to be a Final Order.

(aaa) “GAAP” means United States generally accepted accounting principles
as in effect from time to time.

(bbb) “Governmental Body” means any government, quasi-governmental
entity, or other governmental or regulatory body, agency or political subdivision thereof of any
nature, whether foreign, federal, state or local, or any agency, branch, department, official, entity,
instrumentality or authority thereof, or any court or arbitrator (public or private) of applicable
jurisdiction.

(cco) “Hazardous Material” means any substance, material or waste which is
regulated by any Governmental Body, including petroleum and its by-products, asbestos, and any
material or substance which is defined or identified as a “hazardous waste,” “hazardous
substance,” “hazardous material,” “restricted hazardous waste,” “industrial waste,” “solid waste,”
“contaminant,” “pollutant,” “toxic waste” or “toxic substance” or otherwise regulated under or the

subject of any provision of Environmental Law.

29 ¢

99 e

(ddd) “Holdback Escrow Account” shall have the meaning set forth in
Section 3.3.

(eee) “Holdback Escrow Amount” means $500,000.

(FfF) “Indebtedness” of any Person means, without duplication, (i) the

interest in respect of, principal of and premium (if any) in respect of (x) indebtedness of such
Person for money borrowed and (y) indebtedness evidenced by notes, debentures, bonds or other
similar instruments for the payment of which such Person is responsible or liable; (ii) all
obligations of such Person with respect to any Contracts relating to the deferred and unpaid
purchase price of property or services, including any interest accrued thereon and prepayment or
similar penalties and expenses; (iii) all obligations of such Person under leases required to be
capitalized in accordance with GAAP; (iv) all obligations of such Person for the reimbursement of
any obligor on any letter of credit, banker’s acceptance or similar credit transaction; (v) all
obligations of the type referred to in clauses (i) through (iv) of any Persons for the payment of
which such Person is responsible or liable, directly or indirectly, as obligor, guarantor, surety or

6
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otherwise, including guarantees of such obligations; and (vi) all obligations of the type referred to
in clauses (i) through (v) of other Persons secured by any Encumbrance (other than Permitted
Encumbrances), on any property or asset of such Person (whether or not such obligation is assumed
by such Person).

(9g90) “Intellectual Property” means all intellectual property and proprietary
rights of any kind, including the following: (i) trademarks, service marks, trade names, slogans,
logos, designs, symbols, trade dress, internet domain names, uniform resource identifiers, rights
in design, brand names, any fictitious names, d/b/a’s or similar filings related thereto, or any
variant of any of them, and other similar designations of source or origin, together with all
goodwill, registrations and applications related to the foregoing; (ii) copyrights and copyrightable
subject matter (including any registration and applications for any of the foregoing); (iii) trade
secrets and other confidential or proprietary business information (including manufacturing and
production processes and techniques, research and development information, technology,
intangibles, drawings, specifications, designs, plans, proposals, technical data, financial,
marketing and business data, pricing and cost information, business and marketing plans, customer
and supplier lists and information), know how, proprietary processes, formulae, algorithms,
models, industrial property rights, and methodologies; (iv) computer software, computer
programs, and databases (whether in source code, object code or other form); and all rights to sue
for past, present and future infringement, misappropriation, dilution or other violation of any of
the foregoing and all remedies at law or equity associated therewith.

(hhh) “Inventory” means all inventory (including finished goods, supplies,
raw materials, work in progress, spare, replacement and component parts) related to the Eclipse
Project and the Purchased Assets maintained or held by, stored by or on behalf of, or in transit to,
any Seller.

(iii) “IP Assignment and Assumption Agreement” shall have the meaning
set forth in Section 4.2(d).
{10 “Knowledge” or (“Knowledge of the Sellers” or the “Sellers’

Knowledge”) means the actual knowledge of Alan Klapmeier, Steve Serfling and Jon Hansen, after
commercially reasonable due inquiry.

(kkk) “Law” means any federal, state, local, municipal, foreign or
international, multinational or other law, statute, constitution, principle of common law, resolution,
ordinance, code, edict, decree, rule, airworthiness directive, regulation, ruling or requirement
issued, enacted, adopted, promulgated, implemented or otherwise put into effect by or under the
authority of any Governmental Body, including but not limited to Environmental Laws.

(1) “Liability” means, as to any Person, any debt, adverse claim, liability
(including any liability that results from, relates to or arises out of tort or any other product liability
claim), duty, responsibility, obligation, commitment, assessment, cost, expense, loss, expenditure,
charge, fee, penalty, fine, contribution or premium of any kind or nature whatsoever, whether
known or unknown, asserted or unasserted, absolute or contingent, direct or indirect, accrued or
unaccrued, liquidated or unliquidated, or due or to become due, and regardless of when sustained,
incurred or asserted or when the relevant events occurred or circumstances existed.
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(mmm)  “Material Adverse Effect’ means any event, change, occurrence or state
of facts that has had, individually or in the aggregate, a material adverse effect on the Purchased
Assets and Assumed Liabilities, taken as a whole; provided, however, that in no event shall any of
the following, alone or in combination, be deemed to constitute, or be taken into account, in
determining whether there has been, or would be, a Material Adverse Effect: (a) changes in the
U.S. or global economy or capital markets in general but that do not have a disproportionate effect
on the Purchased Assets and Assumed Liabilities relative to similar assets and liabilities, (b)
changes that affect generally the industry in which the Sellers operate but that do not have a
disproportionate effect on the Purchased Assets and Assumed Liabilities relative to similar assets
and liabilities, (c) changes (other than due to the COVID-19 virus) after the Agreement Date in
any applicable Law or GAAP or the interpretation or enforcement thereof, (d) the commencement
of the Bankruptcy Case and the Sellers’ inability to pay certain obligations as a result of the filing
of the Bankruptcy Case, (e) any actions taken or proposed to be taken by Purchaser or any of its
Affiliates or actions taken or proposed to be taken by any of the Sellers at the request or direction
of the Purchaser or any of its Affiliates, (f) any effect resulting from the public announcement of
this Agreement, compliance with terms of this Agreement or the consummation of the transactions
contemplated by this Agreement, (g) actions or omissions of the Sellers resulting from restrictive
covenants contained in this Agreement which Purchaser does not waive following an explanation
and request from the Sellers, or (h) any change arising in connection with acts of God, natural
disasters, earthquakes, epidemics, plagues, pandemics, disease outbreaks, illnesses or public health
events (other than the COVID-19 virus and any non-human epidemic, plague, pandemic or other
similar disease outbreak or illness), the declaration of a national emergency, hostilities, acts of war,
sabotage or terrorism or military actions or any escalation or material worsening of any such
epidemics, plagues, pandemics, disease outbreaks, illnesses or public health events or hostilities,
acts of war, sabotage or terrorism or military actions.

(nnn) “New Certificates” shall have the meaning set forth in Section 8.10.

(000) “New EASA Certificate” shall have the meaning set forth in Section
8.10.

(ppp) “New FAA Production Certificate” shall have the meaning set forth in
Section 8.10.

(0qa) “New FAA Repair Station Certificate(s)” shall have the meaning set
forth in Section 8.10.

(rrr) “New FAA Type Certificate” shall have the meaning set forth in Section
8.10.

(sss) “New FAA Parts Certificate” shall have the meaning set forth in Section
8.10.

(ttt) “Order” means any award, writ, injunction, judgment, order, ruling,

decision, subpoena, mandate, precept, command, directive, consent, approval, award, decree or
similar determination or finding entered, issued, made or rendered by any Governmental Body.

(uuu) “Organizational Documents” means, with respect to a particular entity
Person, (i) if a corporation, the articles or certificate of incorporation and bylaws, (ii) if a general

8
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partnership, the partnership agreement and any statement of partnership, (iii) if a limited
partnership, the limited partnership agreement and certificate of limited partnership, (iv) if a
limited liability company, the articles or certificate of organization or formation and any limited
liability company or operating agreement, (v) if another type of Person, all other charter and similar
documents adopted or filed in connection with the creation, formation or organization of the
Person, and (vi) all amendments or supplements to any of the foregoing.

(vwv) “Qutside Date” shall have the meaning set forth in Section 4.4(a).
(Www)  “Party” shall have the meaning set forth in the preamble.

(xxx) “Pending Assigned Contracts” shall have the meaning set forth in

Section 2.3(b).

(yyy) “Permits” means to the fullest extent permitted under applicable law, all
notifications, licenses, permits (including environmental, construction and operation permits),
franchises, certificates, approvals, consents, waivers, clearances, exemptions, classifications,
registrations, variances, orders, tariffs, rate schedules and other similar documents and
authorizations issued by any Governmental Body to any of the Sellers.

(zzz) “Permitted Encumbrances” means (i) Encumbrances for utilities; (ii)
easements, rights of way, restrictive covenants, encroachments and similar non-monetary
encumbrances or non-monetary impediments against any of the Purchased Assets which do not,
individually or in the aggregate, adversely affect any of the Purchased Assets, (iii) applicable
zoning Laws, building codes, land use restrictions and other similar restrictions imposed by Law,
(iv) materialmans’, mechanics’, artisans’, shippers’, warehousemans’ or other similar common law
or statutory liens that are included in the Assumed Liabilities, (v) licenses granted on a non-
exclusive basis, and (vii) such other Encumbrances or title exceptions as Purchaser may approve
in writing in its sole and exclusive discretion.

(aaaa) “Person” means an individual, corporation, partnership, limited liability
Seller, joint venture, association, trust, unincorporated organization, labor union, estate,
Governmental Body or other entity or group.

(bbbb) “Post-Closing Tax Period” means any taxable period (or portion
thereof) beginning after the Closing Date.

(ccee) “Pre-Closing Period” means the period commencing on the Agreement
Date and ending on the earlier of the date upon which this Agreement is terminated pursuant to
Section 4.4 or the Closing Date.

(dddd) “Pre-Closing Tax Period’ means any taxable period (or portion thereof)
ending on or before the Closing Date.

(eeee) “Purchase Price” shall have the meaning set forth in Section 3.1.
(FFFF) “Purchased Assets” shall have the meaning set forth in Section 2.1.

(9g999) “Purchased Intellectual Property” shall have the meaning set forth in

Section 2.1(g).
9
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(hhhh) “Purchaser” shall have the meaning set forth in the preamble.

(i) “Rejection Effective Date” shall have the meaning set forth in Section

2.6(c).

(1) “Release” means any actual or threatened release, spill, emission,
leaking, pumping, injection, deposit, disposal, discharge, dispersal or leaching into the indoor or
outdoor environment, or including migration to or from a property.

(kkkk) “Remedial Action” means all actions to (i) investigate, clean up,
remove, treat or in any other way address any Hazardous Material; (ii) prevent the Release of any
Hazardous Material; (iii) perform pre-remedial studies and investigations or post-remedial
monitoring and care; or (iv) to correct a condition of noncompliance with Environmental Laws.

(i “Representative” of a Person means such Person’s Subsidiaries and the
officers, directors, managers, employees, advisors, representatives (including its legal counsel and
its accountants) and agents of such Person or its Subsidiaries.

(mmmm) “Sale Hearing” means the hearing to approve this Agreement and
seeking entry of the Sale Order.

(nnnn) “Sale Motion” means the motion or motions of the Sellers, in form and
substance reasonably acceptable to the Sellers and Purchaser, seeking approval and entry of the
Sale Order.

(0000) “Sale Order” means the order entered by the Bankruptcy Court, in form
and substance satisfactory to Purchaser in its sole and exclusive discretion and in accordance with
the provisions of Section 7.1, approving the sale of the Purchased Assets to the Purchaser and the
transaction contemplated in this Agreement.

(ppPpp) “Seller” or the “Sellers” shall have the meaning set forth in the
preamble.

(qqqq) “Subsidiary” or “Subsidiaries” means, with respect to any Person, any
corporation, limited liability company, joint venture or partnership of which such Person (a)
beneficially owns, either directly or indirectly, more than fifty percent (50%) of (i) the total
combined voting power of all classes of voting securities of such entity, (ii) the total combined
equity interests, or (iii) the capital or profit interests, in the case of a partnership; or (b) otherwise
has the power to vote or to direct the voting of sufficient securities to elect a majority of the board
of directors or similar governing body.

(rrrr) “Systems” means all software, systems, servers, computers, hardware,
firmware, middleware, networks, data communications lines, routers, hubs, switches and other
information technology equipment that are used to process, store, maintain and operate business
data, information, and functions.

(sss8) “Tax” and “Taxes” mean (i) any and all taxes, including any federal,
state, provincial, local, foreign or other income, gross receipts, sales, value added, use, production,
ad valorem, transfer, franchise, registration, profits, license, lease, service, service use,
withholding, payroll, employment, unemployment, estimated, excise, severance, environmental,

10



Case 18-12309-CSS Doc 969-1 Filed 10/20/20 Page 16 of 52

stamp, occupation, premium, property (real or personal), real property gains, windfall profits,
capital, production, recapture, net worth, surplus, customs, duties, levies, surtaxes or other taxes,
fees, assessments, reassessments or charges of any kind whatsoever, together with any interest,
additions, installments or penalties with respect thereto and any interest in respect of such additions
or penalties, (ii) any Liability for the payment of any items described in clause (i) above as a result
of being (or ceasing to be) a member of an affiliated, consolidated, combined, unitary or aggregate
group (or being included (or being required to be included)) in any Tax Return related to such
group (including any Liability pursuant to Section 1.1502-6 of the Treasury Regulations, or any
similar provision of state, local or non-U.S. Law), and (ii1) any Liability for the payment of any
amounts as a result of any express or implied obligation to indemnify any other Person, or any
successor or transferee liability, by contract or otherwise in respect of any items described in clause
(1) or (ii) above.

(tttt) “Tax Proceeding” means any action, suit, investigation, audit, Claim,
investigation, or other action or proceeding with respect to Taxes.

(uuuu) “Tax Refunds” means all Tax assets net of any Liability (including all
state and federal Tax refunds (or the right to such state and federal refunds of Taxes, whether
claimed or unclaimed) for all taxable periods (or portions thereof)), whether ending on, prior to,
or after the Closing Date.

(vvwv) “Tax Return” means any return, report, information return, declaration,
claim for refund or other document (including any schedule or related or supporting information)
supplied or required to be supplied to any Governmental Body with respect to Taxes, including
amendments thereto.

(Wwww)  “Treasury Regulations” means the regulations promulgated under the
Code by the United States Department of the Treasury (whether in final, proposed or temporary
form), as the same may be amended from time to time.

1.2  Interpretations. Unless otherwise indicated herein to the contrary:

@ When a reference is made in this Agreement to an Article, Section,
Schedule, clause or subclause, such reference shall be to an Article, Section, Schedule, clause or
subclause of this Agreement.

(b) The words “include,” “includes” or “including” and other words or phrases
of similar import, when used in this Agreement, shall be deemed to be followed by the words
“without limitation.”

(c) The words “hereof,” “herein” and “hereunder” and words of similar import,
when used in this Agreement, refer to this Agreement as a whole and not to any particular provision
of this Agreement.

(d) The word “if” and other words of similar import shall be deemed, in each
case, to be followed by the phrase “and only if.”

(e) The use of “or” herein is not intended to be exclusive.
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()] The definitions contained in this Agreement are applicable to the singular
as well as the plural forms of such terms. Whenever the context may require, any pronouns used
herein shall include the corresponding masculine, feminine or neuter forms, and the singular form
of names and pronouns shall include the plural and vice versa.

(9) All terms defined in this Agreement have their defined meanings when used
in any certificate or other document made or delivered pursuant hereto, unless otherwise defined
therein.

(h) References to any statute shall be deemed to refer to such statute as amended
from time to time and to any rules or regulations promulgated thereunder. References to any
Contract are to that Contract as amended, modified or supplemented from time to time in
accordance with the terms hereof and thereof. References herein to a Person are also to its
successors and permitted assigns. Any reference herein to a Governmental Body shall be deemed
to include reference to any successor thereto. References from or through any date means, unless
otherwise specified, from and including or through and including such date, respectively.

Q) Any reference herein to “Dollars” or “$” shall mean United States dollars.

() References to “days” shall refer to calendar days unless Business Days are
specified. If any period expires on a day which is not a Business Day or any event or condition is
required by the terms of this Agreement to occur or be fulfilled on a day which is not a Business
Day, such period shall expire or such event or condition shall occur or be fulfilled, as the case may
be, on the next succeeding Business Day.

(K) Unless the context otherwise requires, the word “extent” in the phrase “to
the extent” means the degree to which a subject or other thing extends, and such phrase does not
mean simply “if.”

ARTICLE II.

PURCHASE AND SALE OF THE PURCHASED ASSETS;
ASSUMPTION OF ASSUMED LIABILITIES

2.1  Purchase and Sale of the Purchased Assets. Pursuant to Sections 105, 363, and 365
of the Bankruptcy Code and the Bankruptcy Rules, and on the terms and subject to the conditions
set forth herein and the Sale Order, at the Closing, the Sellers shall sell, transfer, assign, convey
and deliver to Purchaser (or any entity or person designated by Purchaser), and Purchaser shall
purchase, acquire and accept from the Sellers all of the Sellers’ right, title and interest in, to and
with the following assets (the “Purchased Assets”):

@) the Aircraft Certificates as set forth on Schedule 5.3(d);

(b) all other type, supplemental type, parts or similar certificates, held by, and
all applications heretofore submitted by, any of the Sellers with respect to any existing and future
Eclipse Aircraft;

12



Case 18-12309-CSS Doc 969-1 Filed 10/20/20 Page 18 of 52

(© all tangible assets of the Sellers relating to the Eclipse Project, including,
without limitation, the tangible assets of the Sellers located at any Closing Assumed Leased Real
Property or at the locations listed on Schedule 2.6(b);

(d) to the extent transferrable hereunder and at the time when Sellers are able,
all production and other similar aircraft certificates, held by, and all applications heretofore
submitted by, any of the Sellers with respect to any existing and future Eclipse Aircraft;

(e to the extent transferrable hereunder and at the time when Sellers are able,
all other Permits relating to the Eclipse Project or the Purchased Assets, and all pending
applications therefor;

U] subject to Section 2.6, all rights under Contracts that are not Excluded
Contracts, including all rights under the Closing Assumed Contract List (the “Assigned
Contracts™);

(09) all Intellectual Property and proprietary rights of any kind related to, or
arising under, the Eclipse Project, including, the following: (i) trademarks, service marks, trade
names, slogans, logos, designs, symbols, trade dress, internet domain names, uniform resource
identifiers, rights in design, brand names, any fictitious names, d/b/a’s or similar filings related
thereto, or any variant of any of them, and other similar designations of source or origin, together
with all goodwill, registrations and applications related to the foregoing; (ii) copyrights and
copyrightable subject matter (including any registration and applications for any of the foregoing);
(i11) trade secrets and other confidential or proprietary business information (including
manufacturing and production processes and techniques, research and development information,
technology, intangibles, drawings, specifications, designs, plans, proposals, technical data,
financial, marketing and business data, pricing and cost information, business and marketing plans,
customer and supplier lists and information), know how, proprietary processes, formulae,
algorithms, models, industrial property rights, and methodologies; (iv) computer software,
computer programs, and databases (whether in source code, object code or other form); and (v) all
rights to sue for past, present and future infringement, misappropriation, dilution or other violation
of any of the foregoing and all remedies at law or equity associated therewith (the “Purchased
Intellectual Property”), including all claims (including all rights to bring claims for past, present
or future infringement of the Purchased Intellectual Property owned by the Seller) and causes of
action of the Sellers as of the Closing against any Persons (regardless of whether or not such claims
and causes of action have been asserted by the Sellers) related thereto;

(h) all rights under non-disclosure or confidentiality agreements related to the
Purchased Intellectual Property;

Q) all vehicles, tools, parts and supplies, machinery, equipment, appliances,
and related documentation, stored data, in each case, with any freely transferable warranty and
service rights of the applicable Sellers related to, or arising under, the Eclipse Project or the
Purchased Assets;

() all Inventory, including raw materials, work in process, parts, subassemblies
and finished goods, wherever located and whether or not obsolete or carried on the Sellers’ books
of account, in each case with any transferable warranty and service rights of the applicable Seller
with respect to the Eclipse Project or the Purchased Assets;
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(K) all Eclipse Aircraft and simulators, in any state, owned or leased by any of
the Sellers;

() to the extent permitted by Law, all Documents arising under or relating to
the Purchased Assets, Assumed Liabilities or the Eclipse Project, including, without limitation,
financial accounting and other books and records, correspondence, and all customer lists. customer
sales, marketing, advertising, packaging and promotional materials, files, data, software (whether
written, recorded or stored on disk, film, tape or other media, and including all computerized data),
drawings, engineering and manufacturing data and other technical information and data, manuals
related to the part 145 repair station certificates, and all other business and other records, in each
case arising under or relating to the Purchased Assets, the Assumed Liabilities or the Eclipse
Project;

(m)  except for the Excluded Actions, all express or implied guarantees,
warranties, representations, covenants, indemnities, rights, claims, counterclaims, defenses,
credits, causes of action or rights of set off against third parties relating to the Purchased Assets
(including, for the avoidance of doubt, those arising under, or otherwise relating to the Assigned
Contracts) or Assumed Liabilities, including rights under vendors’ and manufacturers’ warranties,
indemnities, guaranties and claims and causes of action under applicable Law that are possessed
by the Sellers (excluding Avoidance Actions);

(n) to the extent transferable, all rights and obligations under or arising out of
all insurance policies relating to the Purchased Assets or Assumed Liabilities (including returns
and refunds of any premiums paid, or other amounts due back to the Sellers, with respect to
cancelled policies);

(0) any and all claims, deposits, prepayments, refunds, rebates, causes of action,
rights of recovery, rights of set-off and rights of recoupment relating to or in respect of any
Purchased Asset;

(p) to the extent transferable, all Systems related to the Eclipse Project or the
Purchased Assets that are owned by the Sellers;

(a) except for the Excluded Actions, all causes of action, lawsuits, judgments,
claims, refunds, rights of recovery, rights of set-off, counterclaims, defenses, demands, warranty
claims, rights to indemnification, contribution, advancement of expenses or reimbursement, or
similar rights of any Seller (at any time or in any manner arising or existing, whether choate or
inchoate, known or unknown, now existing or hereafter acquired, contingent or noncontingent),
relating to the Purchased Assets; and

(9] all other assets related to the Eclipse Project as set forth on Schedule 2.1(1).

2.2 Excluded Assets. Notwithstanding anything to the contrary in this Agreement, in
no event shall the Sellers be deemed to sell, transfer, assign or convey, and the Sellers shall retain
all right, title and interest to, in and under the following assets, properties, interests and rights of
the Sellers (collectively, the “Excluded Assets™):

€)) copies of any and all information not relating to the Eclipse Project or the
Purchased Assets that is stored on the Sellers’ computer systems, data networks or servers;
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(b) all agreements and contracts of the Sellers other than the Assigned
Contracts;

(© all Documents and all personnel records of the Sellers’ employees that the
Sellers are required by Law to retain and are prohibited by Law from providing a copy thereof to
Purchaser;

(d) the Sellers’ Organizational Documents, corporate charter, minute and stock
record books, Tax Returns, corporate seal, checkbooks and canceled checks;

(e) all shares of capital stock or other equity interests issued by the Sellers or
securities convertible into, exchangeable or exercisable for any such shares of capital stock or other
equity interests;

0] the Sellers’ rights under this Agreement, the Purchase Price hereunder, any
agreement, certificate, instrument or other document executed and delivered by Purchaser to the
Sellers in connection with the transactions contemplated hereby, or any side agreement between
the Sellers and Purchaser entered into on or after the Agreement Date;

(09) all causes of action to the extent arising out of or related to any Excluded
Asset;

(h) all causes of action, indemnities, rights, claims, and counterclaims set forth
on Schedule 2.2(h) (the “Excluded Actions™);

(i) all current, as of the date of Closing, and prior director and officer insurance
policies of the Sellers and all rights of any nature with respect thereto, including all insurance
recoveries thereunder and rights to assert claims with respect to any such insurance recoveries;

() all Benefit Plans (including all assets, trusts, insurance policies and
administration service contracts related thereto);

(k) all trade and non-trade accounts receivable, notes receivable and negotiable
instruments of the Sellers;

() all of the Sellers’ cash and cash equivalents (except to the extent of the
Purchase Price);

(m) all rights and obligations under key employee retention plans and similar
arrangements with (or for the benefit of) employees and agents of the Sellers; and

(n) all assets expressly excepted from the subsections of Section 2.1, including
those set forth on applicable schedules, regardless of whether such assets are listed in this Section
2.2.

2.3 Assumption of Liabilities. On the terms and subject to the conditions set forth in
this Agreement and the Sale Order, effective as of the Closing, Purchaser shall assume from the
Sellers (and pay, perform, discharge or otherwise satisfy in accordance with their respective terms
or as required by Law), and the Sellers shall irrevocably convey, transfer and assign to Purchaser,
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the following Liabilities (and only the following Liabilities) (collectively, the “Assumed
Liabilities™):

@ all Liabilities of the Sellers arising from the ownership of the Purchased
Assets, relating to periods occurring on or after the Closing; and

(b) all Liabilities and obligations of the Seller under the Assigned Contracts,
including any costs of cure with respect to the Assigned Contracts (the “Cure Amounts,” or with
respect to an individual Assigned Contract, the “Cure Amount”) in each case to the extent arising
and relating to the period through the Closing Date. In accordance with Section 2.6(g), the Parties
understand and agree that to the extent that the aggregate Cure Amounts for the Assigned Contracts
(as determined by the Bankruptcy Court or otherwise agreed to by the Parties and the
counterparties to the Assigned Contracts) exceeds the aggregate amount of the Cure Amounts for
such Assigned Contracts set forth on Schedule 2.3(b)(i), Purchaser shall be solely liable for such
excess; provided, however, that with respect to any Assigned Contract set forth on Schedule
2.3(b)(i1) (each, a “Pending Assigned Contract’), to the extent that the Purchaser and the
applicable lessor or contract counterparty to a Pending Assigned Contract stipulate and agree to an
aggregate Cure Amount for such Pending Assigned Contract that exceeds the amount of the Cure
Amount for such Pending Assigned Contract as set forth on Schedule 2.3(b)(ii), the aggregate
amount of such excess (the “Excess Cure Amount”) shall be borne fifty percent (50%) by the
Sellers by means of a reduction to the Purchase Price and fifty percent (50%) by Purchaser, subject
to and in accordance with the holdback requirements set forth in Section 3.3; provided that, to the
extent the Excess Cure Amount is determined after the Closing, Sellers’ aggregate liability for such
Excess Cure Amount shall be limited to the amount set forth in the Holdback Escrow Account.

Notwithstanding the foregoing or any other provisions of this Agreement, Purchaser shall
not assume hereunder, and “Assumed Liabilities” shall not include, Liabilities under any Contract
to the extent such Liabilities arise as a result of a breach or failure of such Contract occurring prior
to, as of, or as a result of, the Closing.

The assumption by Purchaser of the Assumed Liabilities shall not, in any way, enlarge the
rights of any third parties relating thereto.

2.4  Excluded Liabilities. Notwithstanding any provision in this Agreement to the
contrary, Purchaser is assuming only the Assumed Liabilities and is not assuming, and shall not
be deemed to have assumed, any other Liabilities of the Sellers of whatever nature (whether arising
prior to, at the time of, or subsequent to Closing), whether absolute, accrued, contingent or
otherwise, whether due or to become due and whether or not assets, and whether or not known or
unknown or currently existing or hereafter arising or matured or unmatured, direct or indirect, and
the Sellers shall be solely and exclusively liable for any and all such Liabilities, including without
limitation, those Liabilities set forth below (collectively, the “Excluded Liabilities”):

(@) all Liabilities of the Seller relating to or otherwise arising, whether before,
on or after the Closing, out of, or in connection with, any of the Excluded Assets;

(b) any and all Liabilities for Indebtedness with respect to borrowed money;

(© subject to Section 2.3, all Liabilities of the Sellers resulting from the
conduct of the Sellers or ownership or lease of any properties or assets or any properties or assets
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previously used by the Sellers at any time, or other actions, omissions or events and which (i)
constitute, may constitute or are alleged to constitute a tort, breach of contract or violation of any
Law or (i1) relate to all Actions against the Sellers or their predecessors or Affiliates whether past,
present, future, known or unknown, liquidated or unliquidated, accrued or unaccrued, pending or
threatened;

(d) any and all Liabilities of the Sellers in respect of Contracts that are not
Assigned Contracts;

(e) all Liabilities related to or with respect to any employees, including with
respect to wages, commissions, vacation, sick leave, personal time;

()] all Liabilities arising out of or relating to any business or property formerly
owned or operated by the Sellers, any Affiliate or predecessor thereof, but not presently owned
and operated by the Sellers;

) all Environmental Liabilities and Obligations arising or relating to any
period prior to the Closing;

(h) any and all Liabilities of the Sellers for any (i) Taxes (including any Taxes
owed by the Sellers and arising in connection with the consummation of the transactions
contemplated by this Agreement), and (ii) Taxes attributable to the Purchased Assets or the
operation of the Eclipse Project for any Pre-Closing Tax Period; and

(i) any and all Liabilities of the Sellers arising under this Agreement and/or any
Ancillary Document executed and delivered by the Sellers to Purchaser in connection with the
transactions contemplated hereby, or any side agreement between the Sellers and Purchaser entered
into on or after the Agreement Date.

2.5  Post-Closing Liabilities. Purchaser acknowledges that Purchaser shall be
responsible for all Liabilities and obligations relating to Purchaser’s ownership or use of, or right
to use, the Purchased Assets and the Assumed Liabilities after the Closing Date, including, without
limitation, all Taxes arising out of or related to the Purchased Assets or the operation of conduct
of the Purchased Assets acquired pursuant to this Agreement for all Tax periods beginning on or
after the Closing Date.

2.6 Assumption/Rejection of Certain Contracts.

€)) The Sale Order shall provide for the assumption by the Sellers (to the extent
not already assumed by the Sellers), and the assignment to the extent legally capable of being
assigned by the Sellers to Purchaser or its designee, of the Assigned Contracts on the terms and
conditions set forth in the remainder of this Section 2.6, and shall provide for the Designation
Deadline. At Purchaser’s reasonable request, the Sellers shall reasonably cooperate from the date
hereof forward with Purchaser: (i) to allow Purchaser or its designee to enter into an amendment
of any Contract upon assumption of such Contract by Purchaser or its designee (and the Sellers
shall reasonably cooperate with Purchaser or its designee to the extent reasonably requested with
Purchaser or its designee in negotiations with the lessors and contract counterparties thereof), or
(i1) to otherwise amend any Contract to the extent such amendments would not adversely affect
the Sellers; provided, that the Sellers shall not be required to enter into any such amendment if
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such amendment would result in an assumption by the Sellers of such Contract, unless such
Contract will be assigned to Purchaser or its designee at the time of such assumption and the Sellers
will have no Liability in connection therewith following such assignment and assumption. The
Sellers shall have no obligation to Purchaser to provide adequate assurances of future performance
under any Assigned Contract in connection with the assignment and assumption thereof by the
Seller.

(b) Purchaser has identified the Contracts that Purchaser has decided will be
Assigned Contracts to be assumed and assigned to Purchaser or its designee on the Closing Date
by providing a list thereof to the Sellers consisting of the Closing Contracts and the Closing
Assumed Leased Real Property (as updated in accordance with this Agreement, the “Closing
Assumed Contract List”), as set forth on Schedule 2.6(b). Until two (2) Business Days prior to the
Closing Date, Purchaser may, in its sole discretion, add or remove any Contract as an Assigned
Contract to be assumed and assigned to Purchaser or its designee on the Closing Date by amending
the Closing Assumed Contract List, and, in connection with the Closing, the Sellers shall move in
the Bankruptcy Court to assign any such Contract on the Closing Assumed Contract List to
Purchaser or its designee, and at the Closing shall assign to, and Purchaser or its designee shall
accept the assignment of and assume such Contract. Until two (2) Business Days prior to the
Closing Date, Purchaser may, in its sole discretion, designate a Contract for exclusion and rejection
by delivering written notice to the Sellers and, in connection with the Closing, such Contract will
be deemed rejected as of the Closing (which date shall constitute the Rejection Effective Date with
respect thereto).

(© From and after the Agreement Date until the Designation Deadline, with
respect to any Contract that was neither included on the Closing Assumed Contract List nor
excluded and rejected as of the Closing Date, Purchaser may, in its sole discretion, designate such
Contract as an Assigned Contract by providing written notice to the Sellers, specifying the Contract
to be assumed by the Sellers and assigned to Purchaser or its designee. All Contracts not designated
as an Assigned Contract by the expiration of the Designation Deadline shall be deemed rejected as
of the Closing (the “Rejection Effective Date”) and no Seller shall have any obligation to assign
any such Contract to Purchaser (such contract, an “Excluded Contract”). Upon delivery of a
notification by Purchaser with respect to any Contract to be designated for assumption and
assignment, the applicable Seller shall move in the Bankruptcy Court within two (2) days of receipt
of such notice to assign such Contract to Purchaser or its designee and shall assume and assign to,
and Purchaser or its designee shall accept the assignment of and assume such Contract. Unless and
until Purchaser or its designee accepts the designation of such Contract, Purchaser or its designee
shall not be obligated to perform or cause to be performed Sellers’ obligations under such Contract,
and shall not retain any liabilities thereunder.

(d) After the Closing and prior to the Designation Deadline, the Sellers shall
not terminate, amend, supplement, modify, waive any rights under, or create any lien with respect
to any Contract, or take any affirmative action not required by the terms thereof, without the prior
written consent of Purchaser (not to be unreasonably withheld or delayed), unless Purchaser has
provided notice to the Sellers in writing designating such Contract for rejection pursuant to Section

2.6(c).

(e) Within two (2) Business Days of Purchaser’s delivery of any notice of
designation of any Contract as an Assigned Contract pursuant to Section 2.6(c), or such lesser time
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as is approved by the Bankruptcy Court, the Sellers shall give notice of the designation of such
Contract as an Assigned Contract to the other parties thereto.

()] As part of the Sale Motion (or as necessary in one or more separate
motions), the Sellers shall request that, by virtue of the Sellers’ providing notice of its intent to
assume and assign any Contract, the Bankruptcy Court deem any non-debtor party to such Contract
to have given any required consent to the assumption of the affected Contract by the relevant Seller
and assignment to Purchaser or its designee.

(9) Subject to Section 2.3(b) and Section 3.3, in connection with the assumption
and assignment to Purchaser or its designee of any Assigned Contract that is executory pursuant
to this Section 2.6, the Cure Amounts, as determined by the Bankruptcy Court, if any, necessary
to cure all defaults, if any, and to pay all actual or pecuniary losses that have resulted from such
defaults under the Assigned Contracts, including any amounts payable to any landlord under any
lease that is an Assigned Contract that relates to the period prior to the Assumption Approval, shall
be paid by Purchaser, on or before the Closing.

(h) The Sellers shall use their commercially reasonable efforts to obtain an
order of the Bankruptcy Court to assign the Assigned Contracts to Purchaser or its designee (the
“Assumption Approval”) on the terms set forth in this Section 2.6. In the event the Sellers are
unable to assign any such Assigned Contract to Purchaser or its designee pursuant to an order of
the Bankruptcy Court, then the Parties shall use their commercially reasonable efforts until the
Designation Deadline to obtain, and to cooperate in obtaining, all consents from Governmental
Bodies and third parties necessary to assume and assign such Assigned Contracts to Purchaser or
its designee.

(1) To the extent that any consent that is required to assign to Purchaser or its
designee any Assigned Contract is not obtained by the Designation Deadline, the Sellers shall,
with respect to each such Assigned Contract, from and after the Closing and until the earliest to
occur of (x) the date on which such applicable consent is obtained (which consents the Parties shall
use their reasonable best efforts, and cooperate with each other, to obtain promptly; provided,
however, that none of the Parties or any of their respective Aftiliates shall be required to pay any
consideration therefor other than filing, recordation or similar fees, which shall be borne by
Purchaser), (y) the date on which such Contract is rejected following the written request of
Purchaser, and (z) thirty (30) days after the Closing Date, use commercially reasonable efforts
during the term of such Assigned Contract to (i) provide to Purchaser or its designee the benefits
under such Assigned Contract, (i1) cooperate in any reasonable and lawful arrangement (including
holding such Contract in trust for Purchaser or its designee pending receipt of the required consent)
designed to provide such benefits to Purchaser or its designee and (iii) use its commercially
reasonable efforts to enforce for the account of Purchaser or its designee any rights of the Sellers
under such Assigned Contract (including the right to elect to terminate such Assigned Contract in
accordance with the terms thereof upon the written direction of Purchaser). Purchaser shall
reasonably cooperate with the Sellers in order to enable Seller to provide to Purchaser the benefits

contemplated by this Section 2.6(i).

() Notwithstanding the foregoing, a Contract shall not be an Assigned Contract
hereunder and shall not be assigned to, or assumed by, Purchaser or its designee to the extent that
such Contract (i) is rejected by the Sellers or terminated by the Sellers in accordance with the terms
hereof or by the other party thereto, or terminates or expires by its terms, on or prior to the
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Designation Deadline and is not continued or otherwise extended upon assumption, or (i1) requires
a consent of any Governmental Body or other third party (other than, and in addition to, that of the
Bankruptcy Court) in order to permit the sale or transfer to Purchaser or its designee of the Sellers’
rights under such Contract, and no such consent has been obtained prior to the Designation
Deadline. In addition, a Permit shall not be assigned to, or assumed by, Purchaser or its designee
to the extent that such Permit requires a Consent of any Governmental Body or other third party
(other than, and in addition to, that of the Bankruptcy Court) in order to permit the sale or transfer
to Purchaser or its designee of the Sellers’ rights under such Permit, and no such consent has been
obtained prior to the Closing.

ARTICLE IIlI.

CONSIDERATION

3.1  Consideration. The aggregate consideration for the Purchased Assets shall be equal
to the sum of a cash payment to the Sellers of $5,250,000 (the “Purchase Price”), subject to
adjustment in accordance with Section 2.3(b), Section 3.2, Section 3.3 and Section 3.4. On the
Closing Date, any payment required to be made pursuant to any provision hereof in cash shall be
made by the Purchaser by wire transfer of immediately available funds to such bank account as
shall be designated in writing by the Sellers not later than two (2) Business Days prior to the
Closing Date.

3.2  Deposit. On the first Business day following the execution of this Agreement,
Purchaser shall deposit a deposit in the amount of $500,000 (the “Deposit”), by wire transfer of
immediately available funds into an account mutually acceptable to the Sellers and Purchaser (the
“Escrow Account”). If the Closing occurs, the Sellers and Purchaser shall deliver a joint written
instruction to an authorized representative of the Escrow Account authorizing such Person to
release from the Escrow Account the entire Deposit, by wire transfer of immediately available
funds to an account designated by the Sellers, and the Deposit shall be credited against the amount
required to be paid by Purchaser to the Sellers at Closing. If this Agreement is validly terminated
by the Sellers in accordance with the terms of this Agreement prior to Closing pursuant to Section
4.4(h), then the Sellers and Purchaser shall deliver a joint written instruction to an authorized
representative of the Escrow Account authorizing such Person to release from the Escrow Account
the entire Deposit, by wire transfer of immediately available funds to an account designated by
Sellers, with such Deposit to be retained by the Sellers as the Sellers’ sole and exclusive remedy
as liquidated damages for any and all losses or damages of any nature against Purchaser in respect
of this Agreement or the transactions contemplated hereby. In all other circumstances, if this
Agreement is validly terminated in accordance with the terms of this Agreement prior to Closing,
then within two (2) Business Days of such termination, the Sellers and Purchaser shall deliver a
joint written instruction to an authorized representative of the Escrow Account authorizing such
Person to release all funds held in the Escrow Account, including any interest or earnings thereon,
by wire transfer of immediately available funds to an account designated by Purchaser.

3.3  Holdback Escrow Account. If the Purchaser and the applicable lessor or contract
counterparty to any Pending Assigned Contract set forth on Schedule 2.3(b)(ii) fail to stipulate and
agree to an aggregate Cure Amount in respect of such Pending Assigned Contract on or prior to
the Closing Date, then on the Closing Date, the portion of the Purchase Price payable by Purchaser
to Sellers at Closing shall be reduced by the Holdback Escrow Amount and Purchaser shall deposit
with an escrow agent mutually acceptable to the Sellers and Purchaser (the “Escrow Agent”), the
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Holdback Escrow Amount, by wire transfer of immediately available funds for deposit into a
separate escrow account (the “Holdback Escrow Account”), established pursuant to a mutually
acceptable escrow agreement, to be executed by and among the Sellers, Purchaser and the Escrow
Agent (the “Escrow Agreement”). From the Closing Date through until the Designation Deadline,
the Parties shall use good faith efforts to finalize the Cure Amounts with respect to the Pending
Assigned Contracts set forth on Schedule 2.3(b)(ii). Within two (2) Business Days following the
earlier of (a) the Designation Deadline, or (b) the date upon which the Purchaser and the applicable
lessor or contract counterparty stipulate and agree to the aggregate Cure Amount in respect of such
Pending Assigned Contract, the Sellers and Purchaser shall deliver a joint written instruction to
the Escrow Agent authorizing the Escrow Agent to release from the Holdback Escrow Account
the amount therein as follows: (i) fifty percent (50%) of the Excess Cure Amount to Purchaser,
and (ii) the remainder to the Sellers.

3.4  Escrow Agent Fees and Expenses. Fifty percent (50%) of the fees and expenses of
the Escrow Agent shall be borne by the Purchaser and fifty percent (50%) of such fees and
expenses shall be borne by the Sellers.

ARTICLE IV.

CLOSING AND TERMINATION

4.1  Closing. Subject to the satisfaction or waiver by the appropriate Party of the
conditions set forth in Article IX, the closing of the purchase and sale of the Purchased Assets, the
payment of the Purchase Price, the assumption of the Assumed Liabilities and the consummation
of the other transactions contemplated by this Agreement (the “Closing”) shall occur as soon as
practicable following the satisfaction or waiver of all conditions set forth in this Agreement (other
than those conditions that by their terms are to be satisfied at the Closing, but subject to the
satisfaction or waiver of such conditions). The Closing shall take place at such place as the Parties
may agree. Unless otherwise agreed by the Parties in writing, the Closing shall be deemed effective
and all right, title and interest of each of the Sellers in the Purchased Assets to be acquired by
Purchaser hereunder shall be deemed to have passed to Purchaser and the assumption of all of the
Assumed Liabilities shall be deemed to have occurred as of 12:01 a.m., Eastern Time on the
Closing Date.

4.2  Closing Deliveries by the Sellers. At or prior to the Closing, the Sellers shall deliver
to Purchaser:

(@) a Bill of Sale in form and substance satisfactory to Purchaser in its sole and
exclusive discretion (the “Bill of Sale’’) duly executed by each Seller;

(b) FAA bills of sale (the “FAA Bills of Sale”) or warranty bills of sale for all
Eclipse Aircraft included in the Purchased Assets executed by each applicable Seller and, in each
case, filed with the FAA and the International Registry, as applicable;

(© one or more assignment and assumption agreements in form and substance
satisfactory to Purchaser in its sole and exclusive discretion (the “Assignment and Assumption
Agreement”) duly executed by the Sellers;
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(d) one or more assignment and assumption of lease in form and substance
satisfactory to Purchaser in its sole and exclusive discretion (a “Lease Assignment Agreement”),
duly executed by the Sellers;

(e) an Intellectual Property Assignment and Assumption Agreement in form
and substance satisfactory to Purchaser in its sole and exclusive discretion (the “IP Assignment
and Assumption Agreement”), duly executed by the Sellers;

()] a file-stamped copy of the Sale Order;

(9) copies of all instruments, certificates, documents and other filings (if
applicable) necessary to release the Purchased Assets from all Encumbrances, including any
applicable UCC termination statements, releases of mortgages, and FAA or International Registry
releases or terminations, all in a form reasonably satisfactory to Purchaser;

(h) an officer’s certificate, dated as of the Closing Date, executed by a duly
authorized officer of each of the Sellers certifying that the conditions set forth in Section 9.3 have
been satisfied;

Q) a copy of the resolutions adopted by the Board of Directors or similar
governing body of each Seller evidencing the authorization of the execution and delivery of this
Agreement and the consummation of the transactions contemplated hereby, certified by an
authorized officer of each Seller;

() an IRS Form W-9 executed by each Seller;

(k) copies of all certificates of airworthiness for the Eclipse Aircraft included
in the Purchased Assets, as applicable;

() copies of any statements of account from each subscription, program, and
service provider on the Eclipse Aircraft included in the Purchased Assets, including the
corresponding engines, propellers or APU, as applicable, of such Eclipse Aircraft owned or leased
by any Seller, confirming in each case that the relevant statement of account has been paid in full,
with no account deficit, failing which any deficit amounts shall be paid out of the purchase price
proceeds owing to the applicable Seller at Closing;

(m) access to all of Sellers’ Transacting User Entity accounts on the
International Registry, including any necessary passwords to the extent such access is required and
related to the Eclipse Project;

(n) an irrevocable power of attorney (and any necessary authorizing
documents), duly executed by each applicable Seller, in form(s) and substance satisfactory to
Purchaser, granting Purchaser the power to take any and all appropriate action and to make,
execute, endorse, deliver, file and/or record registrations at the FAA or International Registry in
connection with the Eclipse Aircraft included in the Purchased Assets and any prior owned Eclipse
Aircraft, including any corresponding engines, propellers or APU, by Sellers for which such
actions are required to be taken and Sellers are unable to take such actions;

(o) such other bills of sale, deeds, endorsements, assignments and other good

and sufficient instruments of conveyance and transfer, in form reasonably satisfactory to Purchaser,
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as Purchaser may reasonably request to vest in Purchaser all of the Sellers’ right, title and interest
of the Sellers in, to or under any or all the Purchased Assets; and

(p) such other documents as Purchaser may reasonably request that are not
inconsistent with the terms of this Agreement and customary for a transaction of this nature and
necessary to evidence or consummate the transactions contemplated by this Agreement.

4.3  Closing Deliveries by Purchaser. At the Closing, Purchaser shall deliver to (or at
the direction of) the Sellers:

@) the Assignment and Assumption Agreement duly executed by Purchaser;
(b)  the Lease Assignment Agreement duly executed by Purchaser;

(© the Intellectual Property Assignment and Assumption Agreement duly
executed by Purchaser;

(d) an officer’s certificate, dated as of the Closing Date, executed by a duly
authorized manager of Purchaser certifying that the conditions set forth in Section 9.2(a) and
Section 9.2(b) have been satisfied;

(e) other agreements required by the terms of the Agreement;

()] all other certificates, agreements and other documents required by this
Agreement to be delivered by Purchaser at or prior to the Closing in connection with the
transactions contemplated by this Agreement;

) such other documents as the Sellers may reasonably request that are not
inconsistent with the terms of this Agreement and customary for a transaction of this nature and
necessary to evidence or consummate the transactions contemplated by this Agreement; and

(h) for the avoidance of doubt, such funds as necessary to pay the remainder of
the Purchase Price due upon Closing (taking into account Section 2.3(b), Section 3.2, Section 3.3
and Section 3.4).

44  Termination of Agreement. This Agreement may be terminated only in accordance
with this Section 4.4. This Agreement may be terminated at any time prior to the Closing, as
follows:

€)) by the mutual written consent of the Sellers and Purchaser;

(b) by written notice of either the Sellers or Purchaser to such other Party, if the
Closing shall not have been consummated prior to November 27, 2020 (the “QOutside Date”);
provided, however, that the Outside Date may be extended by the mutual written consent of the
Sellers and Purchaser, for a period up to fifteen (15) days to the extent that all conditions to Closing
set forth in this Agreement are capable of being satisfied as of such time; provided, further,
however, that a Party shall not be permitted to terminate this Agreement pursuant to this Section
4.4(a) if such Party is in material breach of this Agreement; provided, further, however, that if the
Closing has not occurred by the Outside Date, but on such date all of the conditions set forth in
Article 10 have been satisfied or waived (to the extent such conditions may be waived) other than
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the condition set forth in Section 9.1(b), then the Outside Date shall automatically be extended
until the earlier to occur of the following: (i) the date all of the conditions set forth in Article 10
have been satisfied or waived (to the extent such conditions may be waived), or (i) December 11,
2020 (and such extended date shall be deemed to be the “Outside Date” for all purposes hereunder)
unless two (2) Business Days prior to the end of the earlier to occur of (i) or (ii) hereof, Purchaser
provides written notice to the Sellers that it is no longer extending the Outside Date pursuant to

this Section 4.4(a);

(© by written notice from Purchaser to the Sellers, if (i) the Sellers seek to have
the Bankruptcy Court enter an Order dismissing, or converting the Bankruptcy Case into a case(s)
under chapter 7 of the Bankruptcy Code, or appointing a trustee in the Bankruptcy Case or
appointing a responsible officer or an examiner with enlarged powers relating to the operation of
the Eclipse Project (beyond those set forth in Section 1106(a)(3) or (4) of the Bankruptcy Code)
under Section 1106(b) of the Bankruptcy Code, or (ii) an order of dismissal, conversion or trustee
appointment is entered for any reason and is not reversed or vacated within twenty-one (21) days
after entry thereof;

(d) by written notice from Purchaser to the Sellers, if (i) the Sale Hearing has
not taken place on or prior to October 30, 2020, (ii) the Bankruptcy Court has not entered the Sale
Order on or prior to October 30, 2020, or (iii) the Sale Order shall have been stayed (and such stay
results in the Closing not being consummated prior to the Outside Date), vacated, modified or
supplemented without Purchaser’s prior written consent;

(e) by written notice from Purchaser to the Sellers, if following its entry, the
Sale Order shall fail to be in full force and effect or shall have been stayed (and such stay results
in the Closing not being consummated prior to the Outside Date), reversed, modified or amended
in any material respect without the prior written consent of Purchaser;

0] by written notice from Purchaser to the Sellers, if the Sellers publicly
announce their intention to pursue an Alternative Transaction;

(9) automatically upon the consummation of an Alternative Transaction;

(h) by written notice from the Sellers to Purchaser, if Purchaser breaches or
fails to perform in any respect any of its representations, warranties or covenants contained in this
Agreement and such breach or failure to perform: (i) would give rise to the failure of a condition
set forth in Article X, (ii) cannot be or has not been cured within ten (10) days following delivery
of notice to Purchaser of such breach or failure to perform and (ii1) has not been waived by the
Sellers;

(1 by written notice from Purchaser to the Sellers, if the Sellers breach or fail
to perform in any respect any of their representations, warranties or covenants contained in this
Agreement and such breach or failure to perform: (i) would give rise to the failure of a condition
set forth in Article X, (ii) cannot be or has not been cured within ten (10) days following delivery
of notice to the Sellers of such breach or failure to perform and (iii) has not been waived by
Purchaser; or

() by Sellers, if the Deposit is not timely paid by Purchaser in accordance with
Section 3.2.
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Each condition set forth in this Section 4.4 pursuant to which this Agreement may be
terminated shall be considered separate and distinct from each other such condition. If more than
one of the termination conditions set forth in this Section 4.4 is applicable, the applicable Party
shall have the right to choose the termination condition pursuant to which this Agreement is to be
terminated. The Parties acknowledge and agree that no notice of termination or extension of the
Outside Date provided pursuant to this Section 4.4 shall become effective until two (2) Business
Days after the delivery of such notice to the other Parties (unless such Outside Date is less than
two (2) Business Days after the delivery of such notice, in which case such notice shall become
effective upon the Outside Date), and only if such notice shall not have been withdrawn during
such two (2) Business Day (or shorter) period.

45  Procedures Upon Termination. In the event of termination and abandonment by
Purchaser or the Sellers, or both such Parties, pursuant to Section 4.4 hereof, written notice thereof
shall forthwith be given to the other Party or Parties, and this Agreement shall terminate, and the
purchase of the Purchased Assets and the assumption of the Assumed Liabilities hereunder shall
be abandoned, without further action by Purchaser or the Sellers. If this Agreement is terminated
as provided herein, each Party shall return all documents, work papers and other material of any
other Party relating to the transactions contemplated hereby, whether so obtained before or after
the execution hereof, to the Party furnishing the same. If this Agreement is terminated pursuant to
Section 4.4(f), the Parties shall have no further obligations to one another except for any
obligations that, by their terms, survive the termination of this Agreement, as described in Section
4.6.

4.6  Effect of Termination. In the event of termination of this Agreement pursuant to
Section 4.4, this Agreement shall forthwith become null and void and there shall be no Liability
on the part of any Party or any of its partners, officers, directors or shareholders; provided,
however, that this Section 4.6, Section 3.2 (Deposit) and Article XI (Miscellaneous), shall survive
any such termination. All remedies hereunder are cumulative and are not exclusive of any other
remedies provided by Law. Each Party acknowledges that the agreements contained in this Section
4.6 and in Section 4.5 are an integral part of the transactions contemplated by this Agreement, that
without these agreements such Party would not have entered into this Agreement, and that any
amounts payable pursuant to this Section 4.6 and Section 4.5 do not constitute a penalty.

ARTICLE V.

REPRESENTATIONS AND WARRANTIES OF THE SELLERS

Subject to the exceptions noted in the schedules delivered by the Sellers concurrently
herewith (any matters listed or referenced on one schedule will be deemed to be listed or referenced
on any other schedule, regardless of the absence of a cross reference, if the applicability of such
matter is reasonably apparent), and with the Sellers having the right (but not the obligation) to
supplement or amend the schedules hereto, prior to the Closing Date, with respect to any change,
event, occurrence, state of facts, development or effect so long that, individually or in the
aggregate, such supplements or amendments are not likely to result in a Material Adverse Effect
on the assets, Liabilities, business, properties, or financial condition of the Sellers, taken as a
whole, the Sellers represent and warrant to Purchaser as follows as of the date hereof and as of the
Closing Date:
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5.1  Organization and Qualification. Each Seller is duly incorporated or organized under
the Laws of the jurisdiction of its formation. Each Seller has previously delivered to Purchaser
complete and correct copies of its Organizational Documents, as amended and in effect on the
Agreement Date.

5.2  Authorization of Agreement. Subject to the entry of the Sale Order, the Sellers have
or will have at Closing all requisite power and authority to execute and deliver this Agreement and
each of the Ancillary Documents to which it is a party, to perform their obligations hereunder and
thereunder, and to consummate the transactions contemplated hereby and thereby. The execution
and delivery of this Agreement and each of the Ancillary Documents to which they are a party, the
performance by the Sellers of their obligations hereunder and thereunder and the consummation
of the transactions contemplated hereby and thereby have been or will be at the Closing duly and
validly authorized by all necessary action on the part of the Sellers. This Agreement has been, and
at or prior to the Closing, each of the Ancillary Documents to which they are a party will be, duly
and validly executed and delivered by the Sellers and (assuming the due authorization, execution
and delivery by the other Parties, and the entry of the Sale Order) this Agreement constitutes, and
each Ancillary Document to which they are a party when so executed and delivered (assuming the
due authorization, execution and delivery by the other parties thereto) will constitute, legal, valid
and binding obligations of the Sellers, enforceable against the Sellers in accordance with its terms.
Subject to entry of the Sale Order, except (a) for entry of the Sale Order, (b) for notices, filings
and consents required in connection with the Bankruptcy Case and (c) for the notices, filings and
consents set forth on Schedule 5.2, no Seller is required to give any notice to, make any
registration, declaration or filing with or obtain any consent, waiver or approval from, any Person
(including any Governmental Body) in connection with the execution and delivery of this
Agreement and each of the Ancillary Documents or the consummation or performance of any of
the transactions contemplated hereby and thereby, other than such notices, registrations,
declarations, filings, consents, waivers, or approvals, the failure of which to make or obtain would
not have a Material Adverse Effect.

53 Conflicts: Consents; Compliance with Law.

@) Except as set forth on Schedule 5.3(a), the execution, delivery and
performance by the Sellers of this Agreement or any Ancillary Document to which they are a party,
the compliance by the Sellers with any of the provisions hereof or thereof, the consummation of
the transactions contemplated hereby or thereby and the taking by the Sellers of any other action
contemplated hereby or thereby, do not and will not at the Closing contravene, violate or conflict
with any term or provision of its respective Organizational Documents.

(b) Except (i) for the entry of the Sale Order, and (ii) as set forth on Schedule
5.3(b), no filing with, notice to or consent from any Person is required in connection with the
execution, delivery and performance by the Sellers of this Agreement or the Ancillary Documents
to which they are a party, the compliance by the Sellers with any of the provisions hereof or thereof,
the consummation of the transactions contemplated hereby or thereby, or the taking by the Sellers
of any other action contemplated hereby or thereby, other than such filings, notices or consents,
the failure of which to make or obtain would not have a Material Adverse Effect.

(© Each Seller is in compliance in all material respects with all applicable
Laws. Except as set forth on Schedule 5.3(c), neither any Seller nor any Subsidiary has received
any outstanding written notice from any Governmental Body regarding any actual or possible
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material violation of, or failure to comply in any material respect with, any Law. The Sellers are
not in default in any material respect of any order, writ, injunction, judgment or decree applicable
to the Purchased Assets.

(d) Each Seller is in compliance in all material respects with all applicable laws
and regulations of applicable Governmental Bodies, including the Department of Transportation
and the FAA and each other civil aviation authority and respective jurisdiction that has oversight
with respect to any of the Purchased Assets, including, without limitation, all valid and enforceable
(1) Type Certificate(s), (ii) Production Certificate(s), (iii) Production Under Type Certificate(s),
(iv) Parts Certificate(s), (v) Part 145 repair station certificates, and (vi) Supplemental Type
Certificate(s) relating to the Eclipse Aircraft (collectively the “Aircraft Certificates™), as set forth
on Schedule 5.3(d).

5.4  Brokers and Finders. Except as set forth on Schedule 5.4, no Person has acted,
directly or indirectly, as a broker, finder or financial advisor for the Sellers in connection with the
transactions contemplated by this Agreement and Purchaser is not or will not become obligated to
pay any fee or commission or like payment to any broker, finder or financial advisor as a result of
the consummation of the transactions contemplated by this Agreement based upon any
arrangement made by or on behalf of the Sellers.

55  Title to Purchased Assets. Except for Permitted Encumbrances, the Sellers have
good title to the Purchased Assets and, at the Closing, Purchaser, pursuant to this Agreement and
the Sale Order, shall acquire good and marketable title in, and under all of such Purchased Assets,
in each case free and clear of all Encumbrances (other than Permitted Encumbrances) and other
claims and interests to the fullest extent permissible under Section 363(f) of the Bankruptcy Code.
For the sake of clarity, the right to use any assets included in the Purchased Assets in which the
Sellers have leasehold or non-ownership rights to use shall be assigned to Purchaser only through
the assumption and assignment of the Assigned Contracts in accordance with and subject to this
Agreement.

56  Intellectual Property. Schedule 5.6 sets forth an accurate and complete list of all
material Purchased Intellectual Property The Sellers own all right, title and interest to the
Purchased Intellectual Property, such rights, title and interest are valid and enforceable, and the
Sellers can convey the Purchased Intellectual Property free and clear of liens and other claims and
interests pursuant to the Sale Order. To the Knowledge of the Sellers, (i) no Person is engaging in
any activity that infringes any Purchased Intellectual Property and (ii) no claim has been asserted
to the Sellers that the use of any Purchased Intellectual Property or the operation of the Eclipse
Project infringes or violates the Intellectual Property of any third party. The representations set
forth in this Section 5.6 are the only representations given by the Sellers with respect to matters
related to Intellectual Property and no other representations given by the Sellers relate to
Intellectual Property.

5.7  Litigation. Except as set forth on Schedule 5.7 and other than in connection with
the Bankruptcy Case, there is no Action, in progress or pending against or relating to the Sellers
or any Order which, in any case, would adversely affect the ability of the Sellers to enter into this
Agreement or to consummate the transactions contemplated hereby.

5.8  Permits. To the Sellers’ Knowledge, each Seller is in compliance with the material
terms of all material Permits used by the Sellers with respect to the Purchased Assets, all such

27




Case 18-12309-CSS Doc 969-1 Filed 10/20/20 Page 33 of 52

Permits are valid and in full force and effect, and no proceeding is pending or threatened, the object
of which is to revoke, limit or otherwise affect any such Permit.

5.9 Tax Returns: Taxes.

@) Except as set forth on Schedule 5.9(a), all Tax Returns required to have been
filed by the Sellers have been duly and timely filed and are true, correct and complete in all material
respects, and no material fact has been omitted therefrom. Except as set forth on Schedule 5.9(a),
no Seller is currently the beneficiary of any extension of time within which to file any Tax Return.
True, correct and complete copies of such Tax Returns have been delivered to Purchaser (or its
representatives) prior to the Agreement Date.

(b) Except as set forth on Schedule 5.9(b) or except as precluded by the
Bankruptcy Code, all Taxes due and payable by the Sellers have been paid in full. All Taxes of the
Sellers attributable to Tax periods (or portions thereof) commencing after the date hereof have
arisen in the ordinary course of business.

(© The Sellers have not waived any statute of limitations affecting any Liability
for Taxes or agreed to any extension of time during which a Tax assessment or deficiency
assessment may be made or extending the time within which to file any Tax Return.

(d) No amount of income (or deduction) will be required to be included in (or
excluded from) taxable income by any Person for any Post-Closing Tax Period with respect to the
Purchased Assets or the Eclipse Project as a result of any prepaid amount received during a Pre-
Closing Tax Period, or for any other reason.

(e) No material Tax Proceeding is being asserted in writing with respect to the
Sellers, nor to the Knowledge of the Sellers has any claim with respect to Taxes been threatened
or asserted. Except as set forth on Schedule 5.9(e), all deficiencies for Taxes asserted or assessed
against the Sellers have been fully and timely paid or settled.

0] No Seller is a party to any Tax sharing, indemnity or similar agreement
(written or otherwise), and the Sellers have no Liability for the Taxes of any other Person as a
transferee or successor, or by Contract or otherwise. To the Sellers’ Knowledge, no Seller has
received any Tax Refund to which it is not entitled, either pursuant to applicable Law or any
Contract.

(9) Except as set forth on Schedule 5.9(g), there are no Encumbrances or other
liens with respect to Taxes on the Purchased Assets.

(h) Except as set forth on Schedule 5.9(h), each Seller has properly and timely
imposed, collected and paid all sales, use and similar Taxes as required by Law with respect to the
sale, rental or lease of any product or service in connection with the Purchased Assets and the
Eclipse Project.

Q) No transaction contemplated by this Agreement is subject to withholding
under any Law (including Section 1445 of the Code), and the Purchaser’s acquisition of the
Purchased Assets will not otherwise result in any Tax liability to the Purchaser (or any direct or
indirect owner thereof).
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() No Seller has ever been subject to Tax in a jurisdiction in which it does not
currently file Tax Returns or pay Taxes, and no claim has been made by any Governmental Body
in a jurisdiction where such Seller does not file Tax Returns that it is or may be subject to Tax by
that jurisdiction. The Sellers have no permanent establishment in any country other than the United
States.

For purposes of this Section 5.9, any reference to a Seller shall be deemed to include any
Person that merged, or was merged, with or was liquidated into such Seller. The representations
set forth in this Section 5.9 are the only representations given by the Sellers with respect to matters
related to Taxes and no other representations given by the Sellers relate to Taxes.

5.10 Eclipse Aircraft Matters.

@) Except as set forth on Schedule 5.10(a), Sellers have the full power, right
and authority to sell and convey the Eclipse Aircraft to Purchaser.

(b) Except as set forth on Schedule 5.10(b), at the time of the Closing, Sellers
shall convey to Purchaser good and marketable title to the Eclipse Aircraft, free and clear of all
Encumbrances except Permitted Encumbrances.

(© Neither Sellers nor any of their employees (or any assignee) are listed by
the United States Department of Treasury on the Specifically Designated Nationals and Blocked
Persons List or by the United States Department of Commerce on the Denied Persons List. There
exists no prohibition on the transactions contemplated by this Agreement related to the identity,
citizenship, location or business of Sellers or to the purpose for which the Eclipse Aircraft were
previously used.

5.11 Aircraft Certificates.

@) Schedule 5.3(d) lists, as of the Closing Date, all Aircraft Certificates and
their applicable expiration dates.

(b) As of the Closing Date, Sellers are in compliance with the terms of, and
there exists no default under or breach of, the Aircraft Certificates it holds. No Seller, to any
Seller’s knowledge, has been issued any citations, written notices, or orders of non-compliance
under any Aircraft Certificate that are still pending or otherwise unresolved, and no Governmental
Body or holder of Intellectual Property related to such Aircraft Certificate has given written notice
to any Seller of, or otherwise indicated in writing, any violation of, or failure to comply with, any
Aircraft Certificate. To the extent applicable to the Aircraft Certificates, no Seller has received any
written notice that an Aircraft Certificate will not be renewed in the ordinary course and no
Governmental Body has taken, or, to any Seller’s knowledge, threatened to take, any action to
terminate, cancel, fail to renew or reform any Aircraft Certificate.

5.12 Environmental Matters. Except for facts, circumstances or conditions that would
not reasonably be expected to have, individually or in the aggregate, a Material Adverse Effect,
(a) with respect to the Purchased Assets, there is no Order by any Governmental Body nor has
Seller received any verbal or written notice, complaint or inquiry from a Governmental Body
respecting Environmental Laws, (b) there is no investigation, action or proceeding pending, or, to
the Knowledge of the Sellers, threatened that could reasonably be expected to result in any Seller(s)
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or Purchaser incurring any Environmental Liabilities or Obligations, (c) the Sellers are not aware
of and have not caused or allowed the Release of Hazardous Materials at, on or under the Closing
Assumed Leased Real Property, and (d) to the Sellers’ Knowledge, the Sellers have obtained and
have complied with all Permits, and all Permits remain effective which are required under or
pursuant to Environmental Laws for the operation of the Purchased Assets. The Sellers have
delivered or made available to Purchaser copies of all Permits, Permit applications, reports,
assessments or tests with respect to compliance of the Purchased Assets with any Environmental
Laws or the presence of Hazardous Material which are in the Sellers’ possession, custody or
control, including the following records: (i) reports concerning the removal of underground storage
tanks from the Closing Assumed Leased Real Property and Remedial Actions; (ii) correspondence
from Governmental Bodies informing the Sellers that no further action is required to address
Releases which have been the subject of Remedial Action conducted by or on behalf of the Sellers;
(iii) the most recent final Phase | Environmental Site Assessment reports for any Closing Assumed
Leased Real Property; (iv) Permits, Permit applications, and Permit disapprovals; and (v)
inventories of asbestos and asbestos-containing materials, if any, for the Purchased Assets. The
representations set forth in this Section 5.12 are the only representations given by the Sellers with
respect to matters related to Environmental Laws and Environmental Liabilities or Obligations and
no other representations given by the Sellers relate to Environmental Laws and Environmental
Liabilities or Obligations.

5.13 No Other Representations or Warranties. The representations and warranties set
forth in this Agreement constitute the sole and exclusive representations and warranties of the
Sellers to Purchaser in connection with the transactions contemplated by this Agreement and by
the Ancillary Documents. Except as expressly set forth in this Agreement, no Seller or its
Representatives, nor any other Person, make any representation or warranty, expressed or implied,
under contract, at Law, or in equity, with respect to any of the Purchased Assets or the Assumed
Liabilities, including representations or warranties with respect to merchantability or fitness for
any particular purpose, suitability, usage, workmanship, quality, physical condition, or value, and
any and all such other representations and warranties are hereby expressly disclaimed. Without
limiting the generality of the foregoing, no Seller or its Representatives, nor any other Persons
make any representations or warranties with respect to (a) any projections, estimates, or budgets
delivered to or made available to Purchaser of future financial reserves, future revenues, future
results of operations (or any component thereof), future cash flows, future financial condition (or
any component thereof) of the Sellers, or the future business and operations of the Sellers or (b)
any other information or documents made available to Purchaser or its counsel, accountants, or
advisors with respect to the Sellers or the Eclipse Project, including in any data room. Except for
the representations and warranties of the Sellers specifically set forth in this Agreement, all of the
Purchased Assets and the Assumed Liabilities are being acquired or assumed “as is, where is” on
the Closing Date and in their present condition, with all faults, and Purchaser shall rely on its own
examination and investigation thereof in making its acquisition investment decision. Except as
otherwise set forth herein, there shall be no Purchase Price adjustments of any type or manner,
including any quality assessment of the Purchased Assets or Assumed Liabilities being conveyed.
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ARTICLE VI.

REPRESENTATIONS AND WARRANTIES OF PURCHASER

Subject to the exceptions noted in the schedules delivered by Purchaser concurrently
herewith, Purchaser represents and warrants to the Sellers as follows as of the date hereof and as
of the Closing Date:

6.1  Organization and Qualification. Purchaser is duly formed, validly existing and in
good standing under the Laws of its jurisdiction of formation. Purchaser has all requisite power
and authority to own, lease and operate its properties and to carry on its business as it is now being
conducted, except as would not reasonably be expected to have, individually or in the aggregate,
a Material Adverse Effect on the Purchaser’s ability to consummate the transactions contemplated

hereby.

6.2  Authority. Purchaser has the requisite power and authority to execute and deliver
this Agreement and each of the Ancillary Documents to which it is a party, to perform its
obligations hereunder and thereunder, to consummate the transactions contemplated hereby and
thereby and to assume and perform the Assumed Liabilities. The execution and delivery of this
Agreement by Purchaser and each of the Ancillary Documents to which it is a party, the
performance by Purchaser of its obligations hereunder and thereunder, the consummation of the
transactions contemplated hereby and thereby and the assumption and performance of the
Assumed Liabilities have been duly and validly authorized by all necessary actions on the part of
Purchaser. This Agreement has been, and at or prior to the Closing, each of the Ancillary
Documents to which it is a party will be, duly and validly executed and delivered by Purchaser.
Assuming the due authorization, execution and delivery of this Agreement and the Ancillary
Documents by the Sellers and subject to the effectiveness of the Sale Order, this Agreement
constitutes, and each Ancillary Document to which Purchaser is a party when so executed and
delivered will constitute, legal, valid and binding obligations of Purchaser, enforceable against
Purchaser in accordance with its terms.

6.3  No Inconsistent Obligations. Neither the execution and delivery of this Agreement
or any other documents contemplated hereby, nor the consummation of the transactions
contemplated herein or therein in accordance with the Sale Order, will, to Purchaser’s knowledge,
result in a violation or breach of, or constitute a default under, (a) the certificate of incorporation,
as amended, the bylaws, or other organizational instruments of Purchaser, (b) any applicable ruling
or order of any Governmental Body, (c) any term or provision of any contract or agreement, (d)
any writ, order, judgment, decree, Law, rule, regulation or ordinance, and (e) any other
commitment or restriction to which Purchaser is a party, nor will such actions result in the creation
of a lien.

6.4 Conflicts: Consents.

@ The execution, delivery and performance by Purchaser of this Agreement
or any Ancillary Document to which it is a party, the compliance by Purchaser with any of the
provisions hereof or thereof, the consummation of the transactions contemplated hereby or thereby
and the taking by Purchaser of any other action contemplated hereby or thereby, do not and will
not contravene, violate or conflict with any term or provision of its Organizational Documents.
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(b) Except as set forth on Schedule 6.4(b), no consent, waiver, approval, order
or authorization of, or registration, qualification, designation or filing with any Person or
Governmental Body is required in connection with the execution, delivery and performance by
Purchaser of this Agreement or the Ancillary Documents to which it is a party, the compliance by
Purchaser with any of the provisions hereof or thereof, the consummation of the transactions
contemplated hereby or thereby, the assumption and performance of the Assumed Liabilities or the
taking by Purchaser of any other action contemplated hereby or thereby, other than such filings,
notices or consents, the failure of which to make or obtain would not reasonably be expected to
have, individually or in the aggregate, a Material Adverse Effect on Purchaser’s ability to perform
its obligations under this Agreement and the Ancillary Documents to which it is a party, to assume
and perform the Assumed Liabilities or to consummate on a timely basis the transactions
contemplated hereby or thereby.

6.5  Brokers. No Person has acted, directly or indirectly, as a broker, finder or financial
advisor for Purchaser in connection with the transactions contemplated by this Agreement and the
Sellers are not or will not become obligated to pay any fee or commission or like payment to any
broker, finder or financial advisor as a result of the consummation of the transactions contemplated
by this Agreement based upon any arrangement made by or on behalf of Purchaser.

6.6  Adequate Assurances Regarding Assigned Contracts. As of the Closing, Purchaser
will be capable of satisfying the conditions contained in Sections 365(b)(1)(C) and 365(f) of the
Bankruptcy Code with respect to the Assigned Contracts.

6.7 No Litigation. To Purchaser’s knowledge, there are no material actions, suits,
claims, investigations, hearings, or proceedings of any type pending (or, to the knowledge of
Purchaser, threatened) instituted against Purchaser challenging the legality of the transactions
contemplated in this Agreement (other than with respect to any objection which may be filed in
connection with the Bankruptcy Case).

6.8  Sufficient Funds. The Purchaser will have sufficient funds, including its committed
financing, available to pay the Purchase Price, its obligations hereunder, and any expenses incurred
by the Purchaser in connection with the transactions contemplated by this Agreement.

ARTICLE VII.
BANKRUPTCY COURT MATTERS

7.1 Sale Order. The Sale Order shall be entered by the Bankruptcy Court. The Sale
Order shall, among other things, (i) approve, pursuant to Sections 105, 363 and 365 of the
Bankruptcy Code, (A) the execution, delivery and performance by the Sellers of this Agreement,
(B) the sale of the Purchased Assets to Purchaser on the terms set forth herein and free and clear
of all Claims, Liabilities and Encumbrances (other than Liabilities and Encumbrances included in
the Assumed Liabilities and Permitted Encumbrances), and (C) the performance by Sellers of their
obligations under this Agreement; and (ii) find that Purchaser is a “good faith” Purchaser within
the meaning of Section 363(m) of the Bankruptcy Code, not a successor to any Seller and grant
Purchaser the protections of Section 363(m) of the Bankruptcy Code. Purchaser agrees that it will
promptly take such actions requested by the Sellers to assist in obtaining Bankruptcy Court
approval of the Sale Order, including furnishing affidavits or other documents or information for
filing with the Bankruptcy Court for purposes, among others, of (a) demonstrating that Purchaser
is a “good faith” purchaser under Section 363(m) of the Bankruptcy Code, and (b) establishing
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adequate assurance of future performance within the meaning of Section 365 of the Bankruptcy
Code.

7.2 Bankruptcy Filings. From and after the Agreement Date and until the Closing Date,
the Sellers shall use their reasonable efforts to deliver to Purchaser drafts of any and all material
pleadings, motions, notices, statements, schedules, applications, reports and other papers to be
filed or submitted in connection with this Agreement for Purchaser’s prior review and comment,
and such filings shall be reasonably acceptable to Purchaser to the extent they relate to the
Purchased Assets, any Assumed Liabilities or any of Purchaser’s obligations hereunder. The
Sellers shall comply with all notice requirements (i) of the Bankruptcy Code and the Federal Rules
of Bankruptcy Procedure, or (ii) imposed by the Sale Order, in each case, in connection with any
pleading, notice or motion to be filed in connection herewith.

7.3  Sale Free and Clear. The Sellers acknowledge and agree, and the Sale Order shall
provide that, on the Closing Date and concurrently with the Closing, all then existing or thereafter
arising obligations, Liabilities and Encumbrances (other than Permitted Encumbrances and
Assumed Liabilities) of, against or created by the Sellers or their bankruptcy estates shall be fully
released from and with respect to the Purchased Assets. On the Closing Date, the Purchased Assets
shall be transferred to Purchaser free and clear of all obligations, Liabilities and Encumbrances,
other than Permitted Encumbrances and the Assumed Liabilities.

ARTICLE VIILI.
COVENANTS AND AGREEMENTS

8.1  Conduct of the Sellers. During the Pre-Closing Period, the Sellers shall use
commercially reasonable efforts, except as otherwise required, authorized or restricted pursuant to
the Bankruptcy Code or an Order of the Bankruptcy Court or this Agreement, to (A) maintain the
Purchased Assets (normal wear and tear excepted), and (B) continue to operate the Purchased
Assets in all material respects in compliance with all Laws applicable to the Sellers, it being
understood by the Purchaser that the Sellers’ employees currently are furloughed. Without limiting
the generality of the foregoing, and except (i) as otherwise expressly provided in, permitted by or
contemplated by this Agreement, or (ii) required, authorized or restricted pursuant to the
Bankruptcy Code or an Order of the Bankruptcy Court, on or prior to the Closing Date, the Sellers
may not, without the prior written consent of Purchaser, which consent may be withheld, denied,
delayed or conditioned in Purchaser’s sole and exclusive discretion, take any of the following
actions with respect to the Eclipse Project or the Purchased Assets:

(@) sell, lease or otherwise dispose of mortgage, hypothecate or otherwise
encumber any Purchased Asset;

(b) amend, terminate or renew any Assigned Contract;

(©) remove or permit to be removed from any building, facility, or real property
any asset or any Inventory;

(d) fail to use commercially reasonable efforts to maintain the validity of the
Sellers’ rights in, to or under any Purchased Intellectual Property;
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(e fail to use commercially reasonable efforts to maintain all material Permits
of the Sellers used in the operation of the Eclipse Project or the Purchased Assets; and

()] agree, whether in writing or otherwise, to do any of the foregoing.

8.2  Access to Information. The Sellers agree that, between the Agreement Date and the
earlier of the Closing Date and the date on which this Agreement is terminated in accordance with
Section 4.4, Purchaser shall be entitled, through its Representatives, to have such reasonable access
to and make such reasonable investigation and examination of the books and records, properties,
businesses, assets, employees, accountants, auditors, counsel and operations of the Sellers as
Purchaser’s Representatives may reasonably request. Any such investigations and examinations
shall be conducted during regular business hours upon reasonable advance notice and under
reasonable circumstances. The Sellers shall use commercially reasonable efforts to cause their
Representatives to reasonably cooperate with Purchaser and Purchaser’s Representatives in
connection with such investigations and examinations, and Purchaser shall, and use its
commercially reasonably efforts to cause its Representatives to, reasonably cooperate with the
Sellers and their Representatives, and shall use its commercially reasonable efforts to minimize
any disruption to the Eclipse Project.

8.3 Reasonable Efforts; Cooperation.

@ Subject to the other provisions hereof, each Party shall use its commercially
reasonable efforts to perform its obligations hereunder and to take, or cause to be taken, and do, or
cause to be done, all things necessary, proper or advisable under applicable Law to cause the
transactions contemplated herein to be effected as soon as practicable, but in any event on or prior
to the Outside Date, in accordance with the terms hereof and shall cooperate in a commercially
reasonable manner with each other Party and its Representatives in connection with any step
required to be taken as a part of its obligations hereunder.

(b) In the event that any of the Parties to this Agreement discovers a Contract
related to the Eclipse Project, the Purchased Assets or the Assumed Liabilities during the period
from and after the Agreement Date, and such Contract (i) was unknown as of the Agreement Date,
(i1) is a Contract that Purchaser wishes to assume the rights and obligations of and (iii) such
Contract would not be deemed an excluded Contract by Seller, Purchaser and the Sellers shall
execute, acknowledge and deliver such other instruments and take such further actions as are
reasonably practicable for Purchaser to assume the rights and obligations under such Contract.

(©) The obligations of the Sellers pursuant to this Section 8.3 shall be subject
to any orders entered, or approvals or authorizations granted or required, by or under the
Bankruptcy Court or the Bankruptcy Code (including in connection with the Bankruptcy Case),
and the Sellers’ obligations as a debtor-in-possession to comply with any order of the Bankruptcy
Court (including the Sale Order) and the Sellers’ duty to seek and obtain the highest or otherwise
best price for the Eclipse Project as required by the Bankruptcy Code.

8.4  Further Assurances. Each Party shall execute and cause to be delivered to each other
Party such instruments and other documents, and shall take such other actions, as such other Party
may reasonably request (prior to, at or after the Closing) for the purpose of carrying out or
evidencing any of the transactions contemplated by this Agreement. After the Closing, the Sellers
shall promptly transfer or deliver to Purchaser cash, checks (which shall be properly endorsed) or
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other property that the Sellers may receive in respect of any deposit, prepaid expense, receivable
or other item that constitutes part of the Purchased Assets or relates to the Assumed Liabilities.

8.5  Confidentiality. Purchaser acknowledges that the confidential information
provided to it in connection with this Agreement, including under Section 8.2, and the
consummation of the transactions contemplated hereby, is subject to the Purchaser’s covenant and
agreement to maintain the confidentiality thereof.

8.6  Publicity. Neither the Sellers nor Purchaser shall issue any press release or public
announcement concerning this Agreement or the transactions contemplated hereby without
obtaining the prior written approval of the other party hereto, which approval will not be
unreasonably withheld or delayed, unless, in the sole judgment of Purchaser or the Sellers,
disclosure is otherwise required by applicable Law or by the Bankruptcy Court with respect to
filings to be made with the Bankruptcy Court in connection with this Agreement.

8.7  Casualty Loss. Notwithstanding any provision of this Agreement to the contrary,
if, before the Closing, all or any material portion of the Purchased Assets is (a) condemned or
taken by eminent domain, or (b) is damaged or destroyed by fire, flood or other casualty, the Sellers
shall notify Purchaser promptly in writing of such fact, (i) in the case of condemnation or taking,
the Sellers shall assign or pay, as the case may be, any proceeds thereof to Purchaser at the Closing,
and (ii) in the case of fire, flood or other casualty, the Sellers shall assign the insurance proceeds
therefrom to Purchaser at Closing. Notwithstanding the foregoing, the provisions of this Section
8.7 shall not in any way modify Purchaser’s other rights under this Agreement, including any
applicable right to terminate the Agreement if any condemnation, taking, damage or other
destruction resulted in a Material Adverse Effect.

8.8 No Successor Liability. The Parties intend that, except where expressly prohibited
under applicable Law, upon the Closing, Purchaser shall not be deemed to: (i) be the successor of
the Sellers, (ii) have, de facto, or otherwise, merged with or into the Sellers, (iii) be a mere
continuation or substantial continuation of the Sellers or the enterprise(s) of the Sellers, or (iv) be
liable for any acts or omissions of the Sellers in the conduct of the Eclipse Project or arising under
or related to the Purchased Assets other than as set forth in this Agreement. Without limiting the
generality of the foregoing, and except as otherwise provided in this Agreement, the Parties intend
that Purchaser shall not be liable for any Encumbrance (other than Assumed Liabilities and
Permitted Encumbrances) against the Sellers or any of the Sellers’ predecessors or Affiliates, and
Purchaser shall have no successor or vicarious liability of any kind or character whether known or
unknown as of the Closing Date, whether now existing or hereafter arising, or whether fixed or
contingent, with respect to the Eclipse Project, the Purchased Assets or any Liabilities of Seller
arising prior to the Closing Date. The Parties agree that the provisions substantially in the form of
this Section 8.8 shall be reflected in the Sale Order.

8.9  Change of Name. Promptly following the Closing, the Sellers shall, and shall cause
their direct and indirect Subsidiaries to, discontinue the use of its current name (and any other trade
names or “d/b/a” names currently utilized by the Sellers or its direct or indirect Subsidiaries) and
shall not subsequently change its name to or otherwise use or employ any name which includes
the words “Eclipse,” “Eclipse Aviation,” or any derivation thereof, without the prior written
consent of Purchaser, and the Sellers shall cause the names of the Sellers in the caption of the
Bankruptcy Case to be changed to the new name of the Sellers.
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8.10 Certifications. Prior to the Closing Date, to extent applicable or reasonably
necessary, the Sellers shall cooperate with and provide reasonable assistance to the Purchaser in
connection with the Purchaser’s negotiation with (i) all EASA authorities, employees, officials
and personnel to obtain the issuance to Purchaser of a new EASA certificate, of the same quality
and type, and as applicable to each Seller, as the Sellers’ Eclipse EASA Certificate (the “New
EASA Certificate”) and (ii) all FAA authorities, employees, officials and personnel to obtain the
issuance to Purchaser of a new (w) FAA Repair Station Certificate(s) (the “New FAA Repair
Station Certificate(s)”), (x) FAA Production Certificate (the “New FAA Production Certificate”),
(y) FAA Type Certificate (the “New FAA Type Certificate”), and (z) FAA Parts Certificate (the
“New FAA Parts Certificate” and collectively with the New EASA Certificate, New FAA Repair
Station Certificate(s), New FAA Production Certificate, and New FAA Type Certificate, the “New
Certificates”), in each case of the same quality and type, and as applicable to each Seller, as the
Eclipse Production Certificate, Eclipse Type Certificate and Eclipse Parts Certificate.
Notwithstanding the foregoing or any other provision of this Agreement to the contrary, it is
expressly understood and agreed by the Sellers and Purchaser that Purchaser shall bear all risk that
the New Certificates are not obtained by Purchaser.

ARTICLE IX.

CONDITIONS TO CLOSING

9.1 Conditions Precedent to the Obligations of Purchaser and Sellers. The respective
obligations of each Party to this Agreement to consummate the transactions contemplated by this
Agreement are subject to the satisfaction (or to the extent permitted by Law, written waiver by
each of the Sellers and Purchaser) on or prior to the Closing Date, of each of the following
conditions:

@ there shall not be in effect any order, writ, injunction, judgment or decree
entered by a Governmental Body of competent jurisdiction, or any Law preventing, enjoining,
restraining, making illegal or otherwise prohibiting the consummation of the transactions
contemplated by this Agreement or the Ancillary Documents; and

(b) the Bankruptcy Court shall have entered the Sale Order (as provided in
Article VII) in form and substance reasonably satisfactory to the Sellers and Purchaser, which
orders shall not have been reversed, modified, amended or stayed.

9.2  Conditions Precedent to the Obligations of the Sellers. The obligations of the
Sellers to consummate the transactions contemplated by this Agreement are subject to the
fulfillment, on or prior to the Closing Date, of each of the following conditions, any of which may
be waived in writing by the Sellers in their sole discretion:

€)) the representations and warranties made by Purchaser in this Agreement
shall be true and correct in all material respects (without giving effect to any materiality or similar
qualification contained therein), in each case as of the Agreement Date and as of the Closing Date,
with the same force and effect as though all such representations and warranties had been made as
of the Closing Date (other than representations and warranties that by their terms address matters
only as of another specified date, which shall be so true and correct only as of such other specified
date), except where the failure of such representations or warranties to be so true and correct has
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not had, and would not reasonably be expected to have, individually or in the aggregate, a Material
Adverse Effect on Purchaser’s ability to consummate the transactions contemplated hereby;

(b) Purchaser shall have performed and complied in all material respects with
all obligations and agreements required by this Agreement to be performed or complied with by
Purchaser on or prior to the Closing Date; and

(c) Purchaser shall have delivered, or caused to be delivered, to Seller all of the
items set forth in Section 4.3.

9.3  Conditions Precedent to the Obligations of Purchaser. The obligations of Purchaser
to consummate the transactions contemplated by this Agreement are subject to the fulfillment, on
or prior to the Closing Date, of each of the following conditions, any of which may be waived in
writing by Purchaser in its sole discretion:

(@) The Sellers shall have delivered to Purchaser (i) a file-stamped copy of the
Sale Order (which shall contain the terms described in Section 7.1) and (ii) copies of all affidavits
of service of the Sale Motion or notice of such motion filed by or on behalf of Seller;

(b) the representations and warranties made by each Seller in this Agreement
shall be true and correct in all material respects (provided, that any such representation or warranty
that is subject to any materiality, Material Adverse Effect or similar qualification shall be true and
correct in all respects after giving effect to any such qualification), in each case as of the Agreement
Date and as of the Closing Date, with the same force and effect as though all such representations
and warranties had been made as of the Closing Date (other than representations and warranties
that by their terms address matters only as of another specified date, which shall be so true and
correct only as of such other specified date), except where the failure of such representations and
warranties to be true and correct as of the applicable date would not have a Material Adverse
Effect;

(©) The Sellers shall have performed and complied in all material respects with
all obligations and agreements required in this Agreement to be performed or complied with by
them on or prior to the Closing Date; and

(d) The Sellers shall have delivered, or caused to be delivered, to Purchaser, all
of the items set forth in Section 4.2.

ARTICLE X.

TAXES

10.1 Certain Taxes. Any sales, use, purchase, transfer, franchise, deed, fixed asset,
stamp, documentary stamp, use or other Taxes and recording charges which may be payable by
reason of the sale of the Purchased Assets or the assumption of the Assumed Liabilities under this
Agreement or the transactions contemplated hereby, and that are not exempt under Section 1146(a)
of the Bankruptcy Code, shall be borne and timely paid by the Sellers. The Sellers shall, at their
own expense, timely file any Tax Return or other document required to be filed with respect to
such Taxes, and Purchaser shall join in the execution of any such Tax Return if required by Law.
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10.2 Allocation of Purchase Price.

@) As soon as reasonably practicable after the Closing Date, the Purchaser shall
determine the allocation of (i) the Purchase Price, plus (i1) the Assumed Liabilities, plus (iii) all
other items required to be treated as consideration for federal income Tax purposes, among the
Purchased Assets and the agreements provided for herein, for all purposes (including financial,
accounting and Tax) (the “Allocation”). The Purchaser and the Sellers shall each report the federal,
state and local income and other Tax consequences of the transactions contemplated hereby in a
manner consistent with the Allocation, including, if applicable, the preparation and filing of Forms
8594 under Section 1060 of the Code (or any successor form or successor provision of any future
Tax Law) with their respective federal income Tax Returns for the taxable year which includes the
Closing Date, and neither will take any position inconsistent with the Allocation unless otherwise
required under applicable Law. The Sellers shall provide the Purchaser and the Purchaser shall
provide the Sellers with a copy of any information required to be furnished to the Secretary of the
Treasury under Code Section 1060.

(b) Notwithstanding the allocation of the Purchase Price in Section 11.2(a),
nothing in the foregoing shall be determinative of values ascribed to the Purchased Assets or the
allocation of the value of the Purchased Assets in any chapter 11 plan of reorganization or
liquidation that may be proposed. The Sellers reserve the right on their own behalf and on behalf
of the Sellers’ estates, to the extent not prohibited by applicable law and accounting rules, for
purposes of any chapter 11 plan of reorganization or liquidation, to ascribe values to the Purchased
Assets and to allocate the value of the Purchased Assets to the Sellers in the event of, or in order
to resolve, creditor disputes in the Bankruptcy Case.

10.3  Cooperation on Tax Matters. The Purchaser and the Sellers agree to provide each
other with such information and assistance as is reasonably necessary, including access to records,
Tax Returns and personnel, for the preparation of any Tax Returns or for the defense of any Tax
claim or assessment, whether in connection with a Tax Proceeding or otherwise.

10.4 Tax Refunds. The Sellers agree to cooperate with the Purchaser in all respects, and
take or cause to be taken any steps necessary, in order to apply for and obtain any Tax Refunds
with respect to the Sellers for any taxable year, provided, that the Purchaser pays all reasonable
expenses incurred in connection therewith.

ARTICLE XI.

MISCELLANEOUS

11.1 Payment of Expenses. The Purchaser shall bear its own expenses incurred or to be
incurred in connection with the negotiation and execution of this Agreement and the Ancillary
Documents and the consummation of the transactions contemplated hereby and thereby, regardless
of whether or not such contemplated transactions are consummated.

11.2  Survival of Representations and Warranties; Survival of Confidentiality. The
Parties agree that the representations and warranties contained in this Agreement shall expire upon
the Closing Date. The Parties agree that the covenants contained in this Agreement to be performed
at or after the Closing shall survive in accordance with the terms of the particular covenant or until
fully performed.
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11.3 Entire Agreement; Amendments; Waivers. This Agreement, together with the
Ancillary Documents, represents the entire understanding and agreement between the Parties with
respect to the subject matter hereof. This Agreement may be amended, supplemented or changed,
and any provision hereof may be waived, only by written instrument making specific reference to
this Agreement signed by each Party; provided, that the Schedules hereto may be amended in
accordance with Section 2.6. No action taken pursuant to this Agreement, including any
investigation by or on behalf of any Party shall be deemed to constitute a waiver by the Party
taking such action of compliance with any representation, warranty, condition, covenant or
agreement contained herein. The waiver by any Party of a breach of any provision of this
Agreement shall not operate or be construed as a further or continuing waiver of such breach or as
a waiver of any other or subsequent breach. No failure on the part of any Party to exercise, and no
delay in exercising, any right, power or remedy hereunder shall operate as a waiver thereof, nor
shall any single or partial exercise of such right, power or remedy by such Party preclude any other
or further exercise thereof or the exercise of any other right, power or remedy. All remedies
hereunder are cumulative and are not exclusive of any other remedies provided by applicable Law.

11.4 Execution of Agreement; Counterparts: Electronic Signatures.

@ This Agreement may be executed in several counterparts, each of which
shall be deemed an original and all of which shall constitute one and the same instrument, and
shall become effective when counterparts have been signed by each of the Parties and delivered to
the other Parties; it being understood that all Parties need not sign the same counterparts.

(b) The exchange of copies of this Agreement and of signature pages by
facsimile transmission (whether directly from one facsimile device to another by means of a dial-
up connection or whether mediated by the worldwide web), by electronic mail in “portable
document format” (“.pdf’) form, or by any other electronic means intended to preserve the original
graphic and pictorial appearance of a document, or by combination of such means, shall constitute
effective execution and delivery of this Agreement as to the Parties and may be used in lieu of the
original Agreement for all purposes. Signatures of the Parties transmitted by facsimile shall be
deemed to be their original signatures for all purposes.

115 Governing Law. THIS AGREEMENT IS TO BE GOVERNED BY AND
CONSTRUED IN ACCORDANCE WITH FEDERAL BANKRUPTCY LAW, TO THE
EXTENT APPLICABLE, AND WHERE STATE LAW IS IMPLICATED, THE LAWS OF THE
STATE OF NEW YORK SHALL GOVERN, WITHOUT GIVING EFFECT TO THE CHOICE
OF LAW PRINCIPLES THEREOF (EXCEPT FOR ANY LAWS OF THAT STATE WHICH
WOULD RENDER SUCH CHOICE OF LAWS INEFFECTIVE), INCLUDING ALL MATTERS
OF CONSTRUCTION, VALIDITY AND PERFORMANCE.

11.6  Jurisdiction, Waiver of Jury Trial.

€)) THE BANKRUPTCY COURT WILL HAVE JURISDICTION OVER ANY
AND ALL DISPUTES BETWEEN OR AMONG THE PARTIES, WHETHER AT LAW OR IN
EQUITY, ARISING OUT OF OR RELATING TO THIS AGREEMENT OR ANY AGREEMENT
CONTEMPLATED HEREBY; PROVIDED, HOWEVER, THAT IF THE BANKRUPTCY
COURT IS UNWILLING OR UNABLE TO HEAR ANY SUCH DISPUTE, THE COURTS OF
THE STATE OF NEW YORK AND THE FEDERAL COURTS OF THE UNITED STATES OF
AMERICA LOCATED IN NEW YORK COUNTY, NEW YORK WILL HAVE SOLE
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JURISDICTION OVER ANY AND ALL DISPUTES BETWEEN OR AMONG THE PARTIES,
WHETHER AT LAW OR IN EQUITY, ARISING OUT OF OR RELATING TO THIS
AGREEMENT OR ANY AGREEMENT CONTEMPLATED HEREBY.

(b) EACH OF THE PARTIES HEREBY IRREVOCABLY WAIVES ANY
AND ALL RIGHT TO TRIAL BY JURY IN ANY LEGAL PROCEEDING ARISING OUT OF
OR RELATED TO THIS AGREEMENT OR THE TRANSACTIONS CONTEMPLATED
HEREBY.

11.7 Notices. Unless otherwise set forth herein, any notices, consents, waivers and other
communications required or permitted by this Agreement shall be in writing and shall be deemed
given to a Party when (a) delivered to the appropriate address by hand or by nationally recognized
overnight courier service (costs prepaid), or (b) sent by facsimile or e-mail, in each case, if sent
during the normal business hours of the recipient, with confirmation of transmission by the
transmitting equipment confirmed with a copy delivered as provided in clause (a), in the case of
each of clauses (a) and (b), to the following addresses, facsimile numbers or e-mail addresses and
marked to the attention of the person (by name or title) designated below (or to such other address,
facsimile number, e-mail address or person as a Party may designate by notice to the other Parties):

If to Seller, to:

ONE Aviation Corporation

3520 Spirit Drive SE

Albuquerque, New Mexico 87106

Attn:  Alan Klapmeier
Jim Carroll

Email: alan.klapmeier@oneaviation.aero
jim.carroll@carrollservicesllc.com

With a copy (which shall not constitute effective notice) to:

Paul Hastings, LLP
71 South Wacker Drive, Suite 4500
Chicago, Illinois 60606
Attn:  Chris Dickerson
Brendan Gage
Nathan Gimpel
Email: chrisdickerson@paulhastings.com
brendangage@paulhastings.com
nathangimpel@paulhastings.com

-and-

Paul Hastings, LLP

1117 South California Avenue

Palo Alto, California 94304

Attn:  Todd Schwartz

Email: toddschwartz@paulhastings.com
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If to Purchaser, to:

AML Global Eclipse LLC

c/o iLaw

Temple Chambers, 3-7 Temple Avenue
London, EC4Y OHP

Attn:  Allan Murray

Email: Allan.murray@ilaw.co.uk

With a copy (which shall not constitute effective notice) to:

Fried, Frank, Harris, Shriver & Jacobson LLP
One New York Plaza

New York, NY 10004

Attention: Philip Richter and Gary Kaplan
Email: philip.richter@friedfrank.com,
Gary.Kaplan@friedfrank.com

11.8 Binding Effect; Assignment. This Agreement shall be binding upon Purchaser and,
subject to entry of the Sale Order, the Sellers, and inure to the benefit of the Parties and their
respective successors and permitted assigns, including any trustee or estate representative
appointed in the Bankruptcy Case or any successor Chapter 7 case. Nothing in this Agreement
shall create or be deemed to create any third party beneficiary rights in any Person or entity not a
party to this Agreement except as provided below. No assignment of this Agreement or of any
rights or obligations hereunder may be made by the Sellers or Purchaser (by operation of law or
otherwise) without the prior written consent of the other Parties other than by Purchaser to any of
its Affiliates; provided that no such assignment shall relieve Purchaser of its obligations hereunder.
Any attempted assignment without such required consents shall be void.

11.9 Severability. Whenever possible, each provision or portion of any provision of this
Agreement shall be interpreted in such manner as to be effective and valid under applicable Law,
but if any provision or portion of any provision of this Agreement is held to be invalid, illegal or
unenforceable in any respect under any applicable Law in any jurisdiction, such invalidity,
illegality or unenforceability shall not affect any other provision or portion of any provision in
such jurisdiction and in lieu of such invalid, illegal or unenforceable provision or portion of any
provision, there will be added automatically as a part of this Agreement a valid legal and
enforceable provision as similar in terms to such invalid, illegal or unenforceable provision as may
be possible.

11.10 Bulk Sales Laws. Each Party hereby waives compliance by the Parties with the
“bulk sales,” “bulk transfers” or similar Laws and all other similar Laws in all applicable
jurisdictions in respect of the transactions contemplated by this Agreement or any Ancillary
Document.

11.11 Access and Right to Use. Purchaser shall, at the Sellers’ sole cost and expense,
upon reasonable advance written notice and under reasonable circumstances including the
execution of appropriate confidentiality and non-use restrictions, afford to the Sellers’ officers,
independent public accountants, attorneys, consultants and other representatives, reasonable
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access during normal business hours to the Purchased Assets and all records pertaining to the
Purchased Assets on a royalty-free basis solely for the purpose of enabling the Sellers to conduct
an orderly wind-down of the Sellers’ operations until such time as the wind-down is completed on
or before the one-year anniversary of the Closing Date. The Sellers’ shall, and use its commercially
reasonably efforts to cause its Representatives to, to minimize any disruption to Purchaser and the
Purchased Assets. The Sellers expressly acknowledge that nothing in this Section is intended to
give rise to any contingency to the Sellers’ obligations to proceed with the transactions
contemplated herein or any subsequently appointed trustee (either in a chapter 7 or 11 bankruptcy
case), liquidating trustee, plan administrator or similar successor to the Sellers. In addition, the
Purchaser agrees that it shall use commercially reasonable efforts to maintain and safeguard all of
the Sellers’ books and records (both hard copies and those electronically stored) in a similar
manner as the Purchaser has maintained its own books and records for a period of at least two (2)
years from and after the Closing Date.

11.12 Enforcement of Agreement. Each Party acknowledges and agrees that the other
Parties would be irreparably damaged if any of the provisions of this Agreement are not performed
in accordance with their specific terms and that any breach of this Agreement by any of the Parties
could not be adequately compensated in all cases by monetary damages alone. Accordingly, in
addition to any other right or remedy to which the Parties may be entitled, at law or in equity, each
Party shall be entitled to enforce any provision of this Agreement by a decree of specific
performance and to temporary, preliminary and permanent injunctive relief to prevent breaches or
threatened breaches of any of the provisions of this Agreement, without posting any bond or other
undertaking.

11.13 Interpretation; Drafting. The Parties have participated jointly in the negotiation and
drafting of this Agreement. In the event an ambiguity or question of intent arises, this Agreement
will be construed as if drafted jointly by the Parties, and no presumption or burden of proof will
arise favoring or disfavoring any Party by virtue of the authorship of any of the provisions of this
Agreement.

11.14 Waiver of Setoff. All payments hereunder by the Sellers to the Purchaser or by the
Purchaser to the Sellers shall be made without setoff, counterclaim or other defense and each of
the Purchaser and the Sellers hereby waives any and all of its rights to assert any right of setoff,
counterclaim or other defense to the making of a payment due hereunder to the Sellers or the
Purchaser, as the case may be.

[Remainder of page intentionally left blank]
[Signatures Follow Next Page]
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IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by
their respective duly authorized officers as of the date first above written.

SELLERS:

ACC MANUFACTURING, INC.,
as a Debtor and Debtor in Possession

#¥ -
I.-Za":y '5"'- ’ .,-"'--F‘ o
By: MAFTSe
Name: Alan Klapmeier
Its: CEO

AIRCRAFT DESIGN COMPANY,
as a Debtor and Debtor in Possession

#F
it~
By: f(ff*/’ L

Name: Alan Klapmeier
Its: CEO

— -

BRIGADOON AIRCRAFT MAINTENANCE,
LLC,
as a Debtor and Debtor in Possession

._,f':;‘r -
By: /’*‘f/’ 7//;["!

Name: Alan Klapmeier
Its: CEO
DR MANAGEMENT, LLC,

as a Debtor and Debtor in Possession

A7 L
By; jj’,{"%ffx

Name: Alan Klapmeier
Its: CEO

ECLIPSE AEROSPACE, INC.,
as a Debtor and Debtor in Possession

by, MAE—
Name: _Alan Klapmeier
Its: CEO

(Signature Page to Asset Purchase Agreement)
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INNOVATUS HOLDING COMPANY,
as a Debtor and Debtor in Possession

By: /“é“f%"?/{{"f
Name: Alan Klapmeier
Its: CEO

KESTREL AIRCRAFT COMPANY,
as a Debtor and Debtor in Possession

}:;{;}1 B ’:’;’ - -f-‘-"____
By: I“/f*z— f &/"’
Name: Alan Klapmeier
Its: CEO

KESTREL BRUNSWICK CORPORATION,
as a Debtor and Debtor in Possession

*j ’ - '_,-?( —~
By: ik Z’” FL-
Name: Alan Klapmeier
Its: CEO

KESTREL MANUFACTURING, LLC,
as a Debtor and Debtor in Possession

‘.’.-"'_"." o -
.':? ’ — _.-'f’ _f"’
By: A7 /' Fl-
Name: _Alan Klapmeier
Its: CEO

— i

KESTREL TOOLING COMPANY,
as a Debtor and Debtor in Possession

By: jfﬁf{,z

Name: Alan Klapmeier
Its: CEO

(Signature Page to Asset Purchase Agreement)
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OAC MANAGEMENT, INC.,
as a Debtor and Debtor in Possession

'-‘".?1 o - ——
By: ff/*-,z?/{ -

Name: Alan Klapmeier

Its: CEO

ONE AVIATION CORPORATION,
as a Debtor and Debtor in Possession

By: i?f/f-;#-ﬁ_’,f

Name: Alan Klapmeier

Its: CEQO

[Signatures Continue Next Page]

(Signature Page to Asset Purchase Agreement)
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PURCHASER:

AML GLOBAL ECLIPSE LLC

Name: Christopher C. S. Harborne
Its: Manager

(Signature Page to Asset Purchase Agreement)
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Annex |

ACC Manufacturing, Inc., a Delaware corporation

Aircraft Design Company, a Delaware corporation

Brigadoon Aircraft Maintenance, LLC, a Delaware limited liability company
DR Management, LLC, a Wisconsin limited liability company
Eclipse Aerospace, Inc., a Delaware corporation

Innovatus Holding Company, a Delaware corporation

Kestrel Aircraft Company, Inc., a Delaware corporation

Kestrel Brunswick Corporation, a Maine corporation

Kestrel Manufacturing, LLC, a Wisconsin limited liability company
Kestrel Tooling Company, a Maine corporation

OAC Management, Inc., a Delaware corporation
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EXHIBIT B

SALE NOTICE
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

Inre: :
Chapter 11
ONE AVIATION CORPORATION, et al.,!
Case No. 18-12309 (CSS)
Debtors. :Jointly Administered
—_—— o o o X

NOTICE OF SALE HEARING
IN CONNECTION WITH THE SALE OF ASSETS OF ONE AVIATION

PLEASE TAKE NOTICE that, on October 20, 2020, ONE Aviation Corporation and its affiliated debtors as
debtors in possession in the above-captioned cases (collectively, the “Debtors”) entered into an Asset Purchase Agreement
(the “Purchase Agreement”) with AML Global Eclipse LLC, a Delaware limited liability company (the “Buyer”), as more
fully set forth in the Debtors’ Motion for Entry of Order (I) Approving Purchase Agreement, (1) Authorizing Sale Free
and Clear of All Liens, Claims, Encumbrances, and Other Interests, and (I11) Granting Related Relief [Docket No. ]
(the “Motion”)? filed with the United States Bankruptcy Court for the District of Delaware (the “Bankruptcy Court™) on
October 20, 2020. The Debtors seek to sell all or substantially all of the Debtors’ assets (collectively, the “Purchased
Assets”) to the Buyer free and clear of Liens or encumbrances as set forth in the Purchase Agreement pursuant to
section 363 of the Bankruptcy Code.

PLEASE TAKE FURTHER NOTICE that a hearing to approve the sale of the Purchased Assets to the Buyer
(the “Sale Hearing”), and approve the other relief requested in the Motion, shall take place on [e], 2020 at [__:_ _.m.]
(prevailing Eastern Time) before the Honorable Christopher S. Sontchi, at the United States Bankruptcy Court for the
District of Delaware, 824 Market Street, 5th Floor, Wilmington, Delaware 19801, or as soon thereafter as counsel may be
heard. The Sale Hearing may be adjourned from time to time without further notice to creditors or other parties in interest
other than by announcement of the adjournment in open court or by notice of adjournment or hearing agenda filed on the
docket of the Chapter 11 Cases. [Objections, if any, to the Motion shall be made at or prior to the Sale Hearing].

PLEASE TAKE FURTHER NOTICE that this Naotice is subject to the full terms and conditions of the Motion,
which shall control in the event of any conflict, and the Debtors’ encourage parties in interest to review such documents in
their entirety. A copy of the Motion and the Purchase Agreement, in addition to any related documents that may be filed
in these chapter 11 cases, may be obtained free of charge from the Debtors’ claims and notice agent, Epiq Bankruptcy
Solutions, LLC by calling (855) 255-4838 or by visiting http://dm.epiql1.com/Oneaviation.

CONSEQUENCES OF FAILING TO TIMELY FILE AND SERVE AN OBJECTION

ANY PARTY OR ENTITY WHO FAILS TO OBJECT TO THE SALE SHALL BE FOREVER BARRED
FROM ASSERTING ANY OBJECTION TO THE SALE, INCLUDING WITH RESPECT TO THE TRANSFER
OF THE PURCHASED ASSETS FREE AND CLEAR OF LIENS, CLAIMS, ENCUMBRANCES AND OTHER
INTERESTS AFFECTED THEREUNDER.

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s tax identification number, as applicable, are:
ONE Aviation Corporation (9649); ACC Manufacturing, Inc. (1364); Aircraft Design Company (1364); Brigadoon Aircraft
Maintenance, LLC (9000); DR Management, LLC (8703); Eclipse Aerospace, Inc. (9000); Innovatus Holding Company (9129);
Kestrel Aircraft Company, Inc. (2053); Kestrel Brunswick Corporation (6741); Kestrel Manufacturing, LLC (1810); Kestrel
Tooling Company (9439); and OAC Management, Inc. (9986). The debtors’ corporate headquarters is located at 3520 Spirit
Drive SE, Albuguerque, NM 87106.

2 Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Motion.
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NO SUCCESSOR OR TRANSFEREE LIABILITY

The proposed Sale Order provides that the Buyer in the Sale will have no responsibility for, and the assets will be
sold free and clear of, any successor liability, including the following:

The Buyer shall not be deemed, as a result of any action taken in connection with the Purchase Agreement, the
consummation of the Transactions (as defined in the Sale Order) contemplated by the Purchase Agreement, or the transfer
or operation of the Purchased Assets, to (a) be a legal successor, or otherwise be deemed a successor to the Debtors (other
than, for the Buyer, with respect to any obligations as an assignee under the Assigned Agreements arising after the
Closing); (b) have, de facto or otherwise, merged with or into the Debtors; or (c) be an alter ego or mere continuation or
substantial continuation of the Debtors including, without limitation, within the meaning of any foreign, federal, state or
local revenue law, pension law, the Employee Retirement Income Security Act, the Consolidated Omnibus Budget
Reconciliation Act, the WARN Act (29 U.S.C. 882101 et seq., the Comprehensive Environmental Response
Compensation and Liability Act (“CERCLA”), the Fair Labor Standard Act, Title VIl of the Civil Rights Act of 1964 (as
amended), the Age Discrimination and Employment Act of 1967 (as amended), the Federal Rehabilitation Act of 1973 (as
amended), the National Labor Relations Act, 29 U.S.C. § 151, et seq., environmental liabilities, debts, claims or
obligations arising from conditions first existing on or prior to Closing (including, without limitation, the presence of
hazardous, toxic, polluting, or contaminating substances or wastes), which may be asserted on any basis, including,
without limitation, under CERCLA, any liabilities, debts or obligations of or required to be paid by the Debtors for any
taxes of any kind for any period, labor, employment, or other law, rule or regulation (including without limitation filing
requirements under any such laws, rules or regulations), or under any products liability law or doctrine with respect to the
Debtors’ liability under such law, rule or regulation or doctrine. Other than as expressly set forth in the Purchase
Agreement with respect to Assumed Liabilities, the Buyer shall not have any responsibility for (a) any liability or other
obligation of the Debtors or related to the Purchased Assets or (b) any remaining Claims (as defined in the Sale Order)
against the Debtors or any of their predecessors or affiliates. The Buyer shall have no liability whatsoever with respect to
the Debtors’ (or their predecessors’ or affiliates’) respective businesses or operations or any of the Debtors’ (or their
predecessors’ or affiliates’) obligations based, in whole or part, directly or indirectly, on any theory of successor or
vicarious liability of any kind or character, or based upon any theory of antitrust, environmental, successor or transferee
liability, de facto merger or substantial continuity, labor and employment or products liability, whether known or
unknown as of the Closing, now existing or hereafter arising, asserted or unasserted, fixed or contingent, liquidated or
unliquidated, including liabilities on account of any taxes arising, accruing or payable under, out of, in connection with, or
in any way relating to the operation of the Purchased Assets prior to the Closing.

Dated: | |, 2020

Wilmington, Delaware

Chris L. Dickerson (admitted pro hac vice) Robert S. Brady (No. 2847)

Brendan M. Gage (admitted pro hac vice) M. Blake Cleary (No. 3614)

Nathan S. Gimpel (admitted pro hac vice) Sean M. Beach (No. 4070)

PAUL HASTINGS LLP Jaime Luton Chapman (No. 4936)

71 South Wacker Drive, Suite 4500 Jared W. Kochenash (No. 6557)

Chicago, Illinois 60606 YOUNG CONAWAY STARGATT & TAYLOR, LLP
Telephone: (312) 499-6000 Rodney Square

Facsimile: (312) 499-6100 1000 North King Street

Wilmington, Delaware 19801
Telephone: (302) 571-6600
Todd M. Schwartz (admitted pro hac vice) Facsimile: (302) 571-1253
PAUL HASTINGS LLP

1117 South California Avenue

Palo Alto, California 94304

Telephone: (650) 320-1800

Facsimile: (650) 320-1900

-and -

Counsel for the Debtors and Debtors in Possession
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UNITED STATES BANKRUPTCY COURT
DISTRICT OF DELAWARE

____________________ - X

In re: Chapter 11

ONE AVIATION CORPORATION, et al.,! Case No. 18-12309 (CSS)
Debtors. Jointly Administered

____________________ i I

NOTICE TO COUNTERPARTIES TO EXECUTORY CONTRACTS AND
UNEXPIRED LEASES ONE AVIATION MAY ASSUME AND ASSIGN

PLEASE TAKE NOTICE that, on October 20, 2020, ONE Aviation Corporation and its
affiliated debtors as debtors in possession in the above-captioned cases (collectively,
the “Debtors”) entered into an Asset Purchase Agreement (the “Purchase Agreement”) with
AML Global Eclipse LLC, a Delaware limited liability company (the “Buyer”), as more fully set
forth in the Debtors’ Motion for Entry of Order (I) Approving Purchase Agreement,
(1) Authorizing Sale Free and Clear of All Liens, Claims, Encumbrances, and Other Interests,
and (I11) Granting Related Relief [Docket No. ] (the “Motion™)? filed with the United States
Bankruptcy Court for the District of Delaware (the “Bankruptcy Court™) on October 20, 2020.
The Debtors seek to sell all or substantially all of the Debtors’ assets (collectively,
the “Purchased Assets”) to the Buyer free and clear of Liens or encumbrances as set forth in the
Purchase Agreement pursuant to section 363 of the Bankruptcy Code.

YOU ARE RECEIVING THIS NOTICE BECAUSE YOU OR ONE OF YOUR
AFFILIATES IS A COUNTERPARTY (A “CONTRACT PARTY”) TO ONE OR MORE
CONTRACTS OR LEASES THAT MAY BE EXECUTORY CONTRACTS OR
UNEXPIRED LEASES WITH ONE OR MORE OF THE DEBTORS THAT HAS BEEN
DESIGNATED AS AN “ASSIGNED CONTRACT” AS SET FORTH ON EXHIBIT1
ATTACHED HERETO.?

PLEASE TAKE FURTHER NOTICE that the Debtors may assume and assign to the
Buyer the executory contract(s) or unexpired lease(s) listed on Exhibit 1 attached hereto

The debtors in these chapter 11 cases, along with the last four digits of each debtor’s tax identification number,
as applicable, are: ONE Aviation Corporation (9649); ACC Manufacturing, Inc. (1364); Aircraft Design
Company (1364); Brigadoon Aircraft Maintenance, LLC (9000); DR Management, LLC (8703); Eclipse
Aerospace, Inc. (9000); Innovatus Holding Company (9129); Kestrel Aircraft Company, Inc. (2053); Kestrel
Brunswick Corporation (6741); Kestrel Manufacturing, LLC (1810); Kestrel Tooling Company (9439); and
OAC Management, Inc. (9986). The debtors’ corporate headquarters is located at 3520 Spirit Drive SE,
Albuquerque, NM 87106.

2 Capitalized terms used but not otherwise defined herein shall have the meanings set forth in the Motion.
3 This Notice is being sent to counterparties to contracts and leases that may be executory contracts and

unexpired leases. This notice is not an admission by the Debtors that such contract or lease is executory or
unexpired
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(collectively, the “Assigned Contracts”) to which you are a counterparty. The Debtors have
conducted a review of their books and records and have determined that the cure amount for
unpaid monetary obligations under such Assigned Contracts is as set forth on Exhibit 1 attached
hereto (the “Cure Amount™). If you object to the proposed assumption and assignment of
any of the Assigned Contracts, including the proposed Cure Amount of any Assigned
Contracts or the Buyer’s ability to provide adequate assurance of future performance with
respect to any Assigned Contracts, you must raise an objection with the Bankruptcy Court
at or prior to the hearing to hearing to approve the sale of the Purchased Assets to the
Buyer (the “Sale Hearing”), which is scheduled for [e], 2020 at [ _: .m.] (prevailing
Eastern Time) before the Honorable Christopher S. Sontchi, at the United States Bankruptcy
Court for the District of Delaware, 824 Market Street, 5th Floor, Wilmington, DE 19801, or as
soon thereafter as counsel may be heard. The Sale Hearing may be adjourned from time to time
without further notice to creditors or other parties in interest other than by announcement of the
adjournment in open court or by notice of adjournment or hearing agenda filed on the docket of
the Chapter 11 Cases.

PLEASE TAKE FURTHER NOTICE that the Debtors propose that if no objection to
the Cure Amount(s) is raised at or prior to the Sale Hearing, (i) you will be deemed to have
agreed and stipulated that the Cure Amount(s) as determined by the Debtors is correct, and
(if) you shall be forever barred, estopped, and enjoined from asserting any additional cure
amount under the Assigned Contract(s).

PLEASE TAKE FURTHER NOTICE that the Debtors propose that if no objection to
the proposed assumption and assignment of the Assigned Contracts or to the Buyer’s ability to
provide adequate assurance of future performance is raised at or prior to the Sale Hearing, you
will be forever barred from objecting to the assumption and assignment of the Assigned
Contract(s) to the Buyers or to the Buyer’s adequate assurance of future performance.

PLEASE TAKE FURTHER NOTICE that with respect to any Assigned Contract
assumed and assigned to the Buyer, all Cure Amounts shall be satisfied by payment of the Cure
Amounts on the Closing Date (as defined in the Purchase Agreement) or on such other terms as
the parties to each such Assigned Contract may otherwise agree without any further notice to or
action, order or approval of the Bankruptcy Court. In addition, the assumption and assignment
of each such Assigned Contract may be conditioned upon the disposition of all issues with
respect to such Assigned Contract.

PLEASE TAKE FURTHER NOTICE THAT in the event of an objection or dispute
regarding: (a) any Cure Amount with respect to any Assigned Contract; (b) the ability of the
Buyer to provide adequate assurance of future performance as required by section 365 of the
Bankruptcy Code, if applicable, under an Assigned Contract; or (c) any other matter pertaining to
assumption and assignment, the Cure Amount shall be paid as soon as reasonably practicable and
following the entry of a final order resolving the dispute and approving the assumption and
assignment of such Assigned Contract; provided, however, that the Debtors may settle any
dispute regarding the amount of any Cure Amount or assumption and assignment to the Buyer
without any further notice to or action, order or approval of the Bankruptcy Court.

PLEASE TAKE FURTHER NOTICE THAT pursuant to the Purchase Agreement, the
Buyer may designate in writing any executory contract or unexpired lease of the Debtors to be
assumed and assigned to it under the Purchase Agreement by the Designation Deadline. The
Buyer may add or remove any such contract or lease to be assumed and assigned or excluded and

2
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rejected by amending the Closing Assumed Contract List, as defined under the Purchase
Agreement, up until two (2) business days prior to the Closing Date. At the Closing, the Buyer
shall pay any proposed Cure Amounts associated with the assumption and assignment of an
Assigned Contract. The Buyer shall pay any disputed Cure Amounts as soon as practicable after
the entry of an order of the Bankruptcy Court resolving such dispute or pursuant to mutual
agreement with the applicable counterparty and entry of an order of the Bankruptcy Court
regarding the same. Further, no later than the Designation Deadline (as defined in Section 1.1(tt)
of the Purchase Agreement), the Buyer may designate additional executory contracts or
unexpired leases of the Debtors, which had not previously been designated for assumption and
assignment, to be assumed and assigned to the Buyer notwithstanding the occurrence of the
Closing. The Buyer shall pay any proposed Cure Amounts associated with the assumption and
assignment of such additional contracts or leases on the earlier of the Closing Date or entry of an
order of the Bankruptcy Court regarding the effectiveness of such assumption and assignment or
resolving any dispute over Cure Amounts, or pursuant to mutual agreement with the applicable
counterparty and entry of an order of the Bankruptcy Court regarding the same.

PLEASE TAKE FURTHER NOTICE THAT notwithstanding anything herein, this
Notice shall not be deemed to be an assumption, assignment, adoption, rejection, or termination
of any of the Assigned Contracts. Moreover, the Debtors explicitly reserve their rights, in their
sole discretion, to reject or assume each Assigned Contract pursuant to section 365(a) of the
Bankruptcy Code and nothing herein (a) alters in any way the prepetition nature of the Assigned
Contracts or the validity, priority, or amount of any claims of a counterparty to an Assigned
Contract against the Debtors that may arise under such Assigned Contract, (b) creates a
postpetition contract or agreement, or (c) elevates to administrative expense priority any claims
of an counterparty to an Assigned Contract against the Debtors that may arise under such
Assigned Contract.

Dated: | ], 2020

Wilmington, Delaware

Chris L. Dickerson (admitted pro hac vice) Robert S. Brady (No. 2847)

Brendan M. Gage (admitted pro hac vice) M. Blake Cleary (No. 3614)

Nathan S. Gimpel (admitted pro hac vice) Sean M. Beach (No. 4070)

PAUL HASTINGS LLP Jaime Luton Chapman (No. 4936)

71 South Wacker Drive, Suite 4500 Jared W. Kochenash (No. 6557)
Chicago, Illinois 60606 YOUNG CONAWAY STARGATT &
Telephone: (312) 499-6000 TAYLOR, LLP

Facsimile: (312) 499-6100 Rodney Square

1000 North King Street
Wilmington, Delaware 19801
Todd M. Schwartz (admitted pro hac vice) Telephone: (302) 571-6600
PAUL HASTINGS LLP Facsimile: (302) 571-1253
1117 South California Avenue

Palo Alto, California 94304

Telephone: (650) 320-1800

Facsimile: (650) 320-1900

Counsel for the Debtors and Debtors in Possession

-and -
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EXHIBIT 1 TO ASSUMPTION AND ASSIGNMENT NOTICE

Counterparty Name

Counterparty
Address

Contract/Lease

Cure Amount




